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FEDERAL REPORTER, VOLUME 243 



JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hod. OUYBR WBNDBLL H0LMB8. Circuit Justice WaAfalncton, D. O. 

Hon. WILLIAM L. PUTNAM, Circuit Judge* Portland. Me. 

Hob. FRBOERIC DODQB. Circuit Judge Boston. Mass. 

Hon. OBO. H. BINGHAM. Circuit Judge Concord. N. H. 

Hon. CHA8. P. JOHNSON, Circuit Judged PorUand, Me. 

Hon. CLARENCE HALE. District Judge. Maine Portland. Me. 

Hon. JA8. M. MORTON. Jr., District Judge. MassachusetU Boston, Man. 

Hon. EDQAR ALDRICH. District Judge. New Hampshire Littleton, N. H. 

Hob. ARTHUR L. BROWN. District Judge. Rhode Island ProTldence. R. I. 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS. Circuit Justice «.... Washington. D. C. 

Hon. HENRY O. WARD. Circuit Judge ..New York. N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haren. Conn. 

Hon. CHARLES M. HOUGH. Circuit Judge New York, N. Y. 

Hon. EDWIN 8. THOMAS. District Judge. Connecticut New Haven. Conn. 

Hon. THOMAS I. CHATFIELD. District Judge. E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTEN VEEDER, District Judge. E. D. New York Brooklyn. N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. LEARNED HAND, District Judge. 8. D. New York New York. N. Y. 

Hon. JULIUS M, MAYER, District Judge. 8. D. New York New York. N. Y. 

Hon. AUGUSTUS N. HAND, District Judge. S. D. New York New York. N. Y. 

Hon. MARTIN T, MANTON. District Judge. B. D. New York New York. N. Y. 

Hon. JOHN R. HAZBU District Judge, W. D. New York Buffalo. N. Y. 

Hon. HARLAND B. HOWE. District Judge. Vermont St Johnsbury. Vt 

THIRD CIRCUIT 

Hon. MAHLON PITNEY. Circuit Justice Washington. D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg. Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Philadelphia. I»a. 

Hon. VICTOR B. WOOLLEY. Circuit Judge Wilmington. Del. 

Hon. EDWARD G. BRADFORD. District Judge. Delaware Wilmington. Del. 

Hon. JOHN RELLSTAB. District Judge. New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WARREN DAVIS, District Judge, New Jersey Trenton, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania... Philadelphia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge. E. D. Pennsylvania Philadelphia, Pa. 

Hon. CHAS. B. WITMER, District Judge. M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR. District Judge. W. D. Pennsylvania Pittsburg. Pa. 

Hon. W. H. SEWARD THOMSON. District Judge, W. D. Pennsylvania Pittsburg, Pa. 

< Resigned September 17, 1917. • Appointed October 1. 1917. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Waablngrton. D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Ashevllle, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington. D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marlon, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore. Md. 

Hon. HENRY G. CONNOR. District Judge. B. D. North Carolina Wilson. N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina Greensboro. N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON. District Judge, W. D. S. C Greenville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge. E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge. W. D. Virginia Lynchburg. Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phillppl, W. Va. 

Hon. BENJAMIN P. KELLER, District Judge, S. D: West Virginia.... Charleston. W. Va. 

FIFTH CIRCUIT 

Hon. JAMBS CLARK McREYNOLDS. Circuit Justice Washington. D. 0. 

Hon. DON A. PARDEE. Circuit Judge Atlanta, Ga. 

Hon. RICHARD W. WALKER. Circuit Judge Huntevllle. Ala. 

Hon. ROBERT LYNN BATTS, Circuit Judge Austin. Tex. 

Hon. HENRY D. CLAYTON. District Judge. N. and M. D. Alabama.... Montgomery. Ala. 

Hon. WM. I. GRUBB. District Judge. N. D. Alabama Birmingham. Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D.Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD. District Judge. N. D. Florida Pensacola. Fla. 

Hon. RHYDON M. CALL, District Judge. S. D. Florida Jacksonville. Fla. 

Hon. WILLIAM T. NEWMAN. District Judge. N. D. Georgia AtlanU. Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Macon, Ga. 

Hon. BEVERLY D. EVANS. District Judge, S. D. Georgia' Savannah, Ga. 

Hon. RUFUS B. FOSTER, District Judge, B. D. Louisiana New Orleans. La. 

Hon. GEORGE W. JACK. District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY O. NILES. District Judge. N. and S. D. Mississippi Kosciusko. Miss. 

Hon. GORDON RUSSELL. Dlsi;rict Judge. E. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK. District Judge. N. D. Texas Dallas. Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. DUVAL WEST. District Judge. W. D. Texas San Antonio. Tex. 

Hon. W. R. SMITH, District Judge. W. D. Texas Bl Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington. D. C. 

Hon. JOHN W. WARRINGTON. Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids. Mich. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids. Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky MaysviUe, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLB. District Judge, E. D. Michigan Detroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. JOHN M. KILLITS. District Judge, N. D. Ohio .Toledo, Ohio. 

Hon. D. C. WBSTENHAVER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN B. SATBR, District Judge, S. D. Ohio..* , Columbus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge. S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knox ville, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago. 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago. 111. 

■Appointed August S, 1917, 
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JUDGES OF THE COURTS Vli 

Hon. SAMUEL ALSCHUL.ER, Circuit Judge Chicago, III. 

Hon. EVAN A. EVANS, Circuit Judge • Baraboo. Wis. 

Hon. KENESAW M. LANDIS. District Judge. N. D. .IlllDois Chicago. III. 

Hon. GEORGE A. CARPENTER. District Judge. N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT. District Judge. B. D. Illinois* Urbana, 111. i 

Hon. J. OTIS HUMPHREY. District Judge. S. D. Illinois Springfield. III. 

Hon. ALBERT B. ANDERSON. District Judge. Indiana Indianapolis. Ind. 

Hon. FERDINAND A. GEIGER. District Judge. E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTfiUR L. SANBORN. District Judge, W.. D. Wisconsin Madison, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. 0. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. WALTER L SMITH. Circuit Judge Council Bluffs, Iowa. 

Hon. JOHN B. GARLAND, Circuit Judge Washington. D. C. 

Hon. KIMaROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TRIEBER. District Judge. E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver. Colo. 

Hon. HENRY THOMAS REED, District Judge. N. D. Iowa Cresco. Iowa. 

Hon. MARTIN J. WADE. District Judge, S. D. Iowa ^ Iowa City, Iowa. 

Hon. JOHN C. POLLOCK. District Judge. Kansas Kansas City, Kan. 

Hon. PAGE MORRIS. District Judge. MinnesoU Duluth, Minn. 

Hon. WILBUR F. BOOTH. District Judge. Minnesota Minneapolis. Minn. 

.Hon. DAVID P. DYER, District Judge, E. D. Missouri St Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH. District Judge. W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGGR. District Judge. Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH. District Judge. Nebraska Omaha, Neb. 

Hon. COLIN NBBLETT. District Judge, New Mexico Santa F€, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. D. 

Hon. RALPH E. CAMPBELL. District Judge. E. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL. District Judge. W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Slouz Falls, 8. D. 

Hon. TILLMAN D. JOHNSON. District Judge. Utah Ogden, Utah. 

Hon. JOHN A. RINER. District Judge. Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA. Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS. Circuit Judge Los Angeles, CaL 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT. Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB. District Judge, Arisona Tucson, Arix. 

Hon. BEN J. F. BLEDSOB. District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT. District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEET. District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FRANK 8. DIETRICH, District Judge. Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont 

Hon. EDWARD 8. FARRINGTON, District Judge. Nevada..' Carson City. Nev. 

Hon. CHARLBS B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland. Or. 

Hon. FRANK H. RUDKIN. District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hob. JBREMIAH NBTBRBR, District Judge, W. D. WasbinfftoB SeatUe^ Wuh. 

«Died October 7. 1917. 
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CASES 

ARGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



BLUBFIBLDS S. S. CO., Limited, v. UNITED FRUIT CO. 

(drciilt Court of Appeals, Third Circuit. June 26, 1917.) 
No. 2196. 

1. JUDaKSNT ^=»958(1) — ^RTTIilNOS AND EVIDBNGB AS TO RES JUDICATA. 

In an action under Sherman Act July 2, ISOO, c. 647, 26 Stat 209, to 
recover damages for injuries alleged to have been sustained In conse- 
quence of conduct therein declared unlawful, plaintiff, being desirous of 
proving its case by Introducing the findings of a master in an action 
against the same defendant, heard and decided In another district, peti- 
tioned for a preliminary hearing upon the question whether such findings 
were admissible. The court, having before It the full record of the 
prior case and only n> nruch of the record of the Instant case as had been 
made by the pleadings, stated that it would rule that such of the find- 
ings and conclusions of the prior case as were material and essential were 
res Judicata, in so far as they were relevant to the Issues In the Instant 
case. Held that, having discovered on trial that some of the findings 
which It originally deemed material were not material, It was proper foi 
the cofirt to reject them, having reserved that question by the ruling; 
this being particularly true as plaintifTs, antlcipatli)g the possibility of 
such action, proceeded to prove such matters by the testimony of wit- 
nesses Introduced at trial. , 

[Ed. Note.— For other cases, see Judgnitent, Cent Dig. {) 1827-1829.] 

2. Judgment ^=»542— Conclusiveness— "Res Judicata." 

The doctrine of "res Judicata" means simply tlmt a cause of action, 
once finally determined, without appeal, between the parties, on the mer- 
its, by a competent tribunal, cannot be litigated by a new proceeding, 
either before the same or any other tribunal. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. f 987. 

For other definitions, see Words and Phrases, First and Second Series, 
Res Judicata.] 

S. Judgment ^=>624— Res Judicata— Essentials. 

One of the essentials of res Judicata is identity of the parties to the 
actions. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. f 1139.] 

4. Judgment ^=>704 — CoNcr,usivKNEss— Res Judicata— Persons Concluded. 
A stockholder of plaintiff company, on his own behalf as well as on be- 
half of all other stockholders who might chose to Intervene, sued defend- 
ant. Joining the plaintiff corporation and others, on the ground that 
plaintiff had exercised an unlawful control over defendant The suit was 
determined iu favor of the stockholder, and the master made findings to 

^=»For other cases see same topic & KEY-NUMBER In all Ke7-Niiiii!nred Digests ft Indexes 
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•\i ••*to&«^flict| Jh^i.pl^l^tlflyhad been greatly damaged by defendant's con- 
trol! In the original suit, both plaintiff and defendant made answer to 
the bill, denying its charges, but neither filed a cross-bill against the 
other. Held, that there was no Issae raised or contested by the plaintiflf 
or defendant, and, as they did not occupy adversary positions, the findings 
in such suit are not conclusive in an action by plaintiff against defendant 
to recover damages claimed to have been suffered on account of defend- 
ant's acts, asserted to have violated the Sherman Act 
[Ed. Note. — For other cases, see Judgment, Cent, IMg. f 1229.] 

6. Judgment ^=»T15(2) — Conclusiveness— Res Judicata— Identity of Issues. 

As in the original action the relief sought was an injunction against 
defendant on the ground that it voted its stock in plaintiff conrpany in 
violation of law and the appointment of a receiver, the matter in con- 
troversy was not identical with that in the subsequent suit, in which 
damages for violation of the Sherman Act were sought, and hence the 
findings in the original suit were not conclusive against defendant, for, 
had they been otherwise, plaintiff might nevertheless have subsequently 
maintained an action for damages. 

[Ed- Note. — For^ther cases, >3ee Judgment, Cent Dig. f 1245.) 

6. Judgment ^=»G21 — Conclusiveness — Res Judicata. 

No one can take advantage of a judgment or decree, If he would not 
have been prejudiced by it, had it been otherwise. 

[Ed. Note.— For other cases, see Judgmfent, Cent Dig. f 1139.] 

7. Appeal and Ebbob ^=>1050(1) — Review— Habmless Ebbob. 

In plaintiff's action under the Sherman Act for damages for violation 
thereof, plaintiff, asserting that findings in a previous case to which de- 
fendant was a party were conclusive, presented that question before trial, 
and the court erroneously ruled that such findings were conclusive, al- 
though, when the case was actually presented, it rejected some of the 
findings as not being material Held, that the erroneous admission of 
part of the findings was not prejudicial to plaintiff, relieving it of the 
burden of proving those facts. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent Dig. fS 1068, 
1069, 4153, 4157.] 

8. Appeal and EBifoB ^=»1071(1) — Review- Habmless Ebbob. 

In such case, as plaintiff did not wholly rely on the findings, but of- 
fered the*testimony of witnesses to establish the facts therein found, the 
act of the court in changing its position and rejecting some of the find- 
ings was not prejudiciaL 

[Ed. Note. — For other cases, see Appeal and Error, C^it Dig. f 4234.] 

9. Monopolies ^=:»21— Actions fob Damages— Defenses. 

Where the plaintiff company allowed defendant to seouire the control 
of its stock, and x)articlpated in the arrangement whereby defendant as- 
sumed control, plaintiff cannot, in a suit under the Sherman Act for 
damages alleged to have been sustained in consequence of conduct de- 
clared unlawful, recover, where it participated in and acquiesced in 
the unlawful conduct ; the fact that plaintiff did not reap the benefits ex- 
pected giving it no cause of action, and the usual rule that in torts the 
elements of intent to inflict injury and acquiescence in wrongs done do 
not enter, having no application, any more than the usual rule that in 
an action under the Sherman Act parties are presumed to have intended 
the probable consequences of their Illegal agreements. 

[Ed. Note. — For other cases, see Monopolies, Cent Dig. f 15.] 

10. Monopolies ^=»28—AcTioNs—EviDENcaD— Sufficiency. 

In an action imder the Sherman Act for damages for injuries alleged 
to have been sustained in consequence of conduct declared unlawful, evl- 

^=:»PoT other casee see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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deuce held to warrant a finding that plaintiff participated in the unlaw- 
ful combination in restraint of trade and consented to defendant's ac- 
quiring a controlling interest in its stock. 

[Ed. Note.^— For other cases, see Monopolies, Cent. Dig. S 18.} 

11. Monopolies ^=»2l— Cbiminal Enterprises— Right to Relief. 

Where a criminal combination is made or a criminal enterprise Is 
undertaken by. two parties, and either party violates the agreement with 
injury to the other, the law will give the injured party no redress, but 
leave him in the condition it found him. 

[Ed. Note. — For other cases^ see Monopolies, Gent Dig; f 15.] 

12. Monopolies ^=:»21'-^togkholders or Cobpobations— Power of. 

Where all of the stockholders of a corporation joined in forming an un- 
lawful combination with another corporation, and acquiesced for a long 
term of years in the part their company played, accepting and enjoying 
benefits springing from such corporation, the corporation itself is bound 
by their acts, and cannot subsequently assert a cause of action on the 
ground such acts were violations of the Sherman Act; this being true, 
though new and innocent parties subsequently acquired somee of the cor- 
porate stock. 

[Ed. Note.— For other cases, see Monopolies^ Cent Dig. f 15,] 

18. Appeal and Error ^=>1001(1) — Review— Verdict— Effect. 

The verdict of the jury on questions of fact, supported by evidence, is 
conclusive on appeal 

[Ed. Note.— For Qther cases, see Appeal and Error, Gent Dig. |§ 392a- 
3933.] 

14. Limitation of Actions ^=»2(3)— What Law Governs. 

In an action under the Sherman Act, the statute of limitations where 
the action is brought governs. 
[Ed. Note.— For other cases, see Limitation of Actions, Gent Dig. § 7.] 

15. LiMriATioN OF Actions ^=»55(1) — What Law Governs. 

Where plaintiff and Its stockholders acquiesced in defendant's acquiring 
stock control and consented to the illegal combination, if any, making no 
attempt to sue plaintiff before the suit was instituted, the cause of ac- 
tion, which was based on the Sherman Act, must be deemed to have aris- 
en at the timse the damage occurred, there being no showing that defend- 
ant prevented a prior suit, and hence the limitation statute of Pennsyl* 
vania (Purdon's Dig. Pa. [13th Ed.] p. 2282), in which district the action 
was begun, was properly treated as beginning to run at the time the 
damage occurred. 

[Ed. Note. — ^For other cases, see Limitation of Actions, Gent Dig. § 
299.1 

1& Appeal and Error ^=»1071(2) — ^Review- Harmless Error. 

In an action under the Sherman Act, begun in the district for Pennsyl- 
vania, the six-year Pennsylvania statute of limitations (Purdon's Dig. Pa. 
[13th Ed.] p. 2282) was applied, instead of the one-year Louisiana statute 
(Civ. Code La. arts. 3536, 3537), which was the law of the place where 
the action accrued. Act Pa. June 26, 1895 (P. L. 375), declares that, when 
a cause of action has been fully barred by the laws of the state or countrj' 
in which it arose, such bar shall be a complete defense to a suit brought 
within Pennsylvania. Held, that any error in applying the Pennsylvania 
limitation act, instead of the shorter Louisiana act, was not prejudicial 
to plaintiff. 

[Ed. Note.— For other cases, see Appeal and Error, Gent Dig. f 4235.) 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

^s:»For other cases see same topic A KBY-NUMBER In all Key-Numbered Digests ft Indexes 
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Action by the Bluefields Steamship Company, Limited, to the use 
of Elmer E. Wood, ancillary receiver, against the United Fruit Com- 
pany. There was a judgment for defendant, and plaintiff brings error. 
Affirmed. 

Robert W. Childs and John S. Hummer, both of Chicago, 111., William 
L. Hughes, of New Orleans, La., and Thomas F. Gain, Francis 
Shunk Brown, and Alexander Simpson, Jr., all of Philadelphia, Pa., 
for plaintiff in error. 

George Wharton Pepper, of Philadelphia, Pa., and Moorfield Storey 
and Robert G. Dodge, both of Boston, Mass., for defendant in er- 
ror. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an action brought under the 
seventh section of the Sherman Act (Act of July 2, 1890, c. 647, 26 
Stat. 209) to recover damages for injuries alleged to have been sus- 
tained in consequence of conduct thereby forbidden and declared un- 
lawful. 

The plaintiff's case may be briefly stated as follows : Before October 
14, 1899, the parties to this action were active competitors in import- 
ing bananas into the United States and selling them in interstate com- 
merce. On that date, the defendant, for the purpose of destroying 
competition and monopolizing the importation of bananas and control- 
ling their distribution and price in the several states, purchased from 
various stockholders of the plaintiff one-half of its capital stock, and 
procured the voting power of one additional share. 

By force of the control thus obtained, the defendant dominated the 
affairs of the plaintiff, elected its officers, and through them directed 
its policy in a manner that unreasonably restrained 'trade and cre- 
ated in itself a monopoly in the banana business contrary to law. 

To attain this end the defendant, acting through officers of its se- 
lection, compelled the plaintiff to enter into contracts with the Fruit 
Dispatch Company, a corporate subsidiary of the defendant, whereby 
the plaintiff was required to distribute all its fruit in the manner and 
dispose of it at prices determined by that company, and by various 
acts greatly reduced the acreage and increased the cost of banana 
planting upon the plaintiff's plantations, sold its fruit at greatly re- 
duced prices compared with what would have been obtained if the 
fruit had not been sold through the Dispatch Company, curtailed im- 
portations, increased operating expenses, wasted money in unneces- 
sary competition, leased certain of its properties for inadequate rents 
to irresponsible tenants, neglected and abandoned other properties, 
and permitted deterioration of its shipping facilities and equipment. 
From all these things, the plaintiff claimed to have suffered actual 
damage to the amount of five million dollars, to be trebled by the 
provision of the Sherman Act. Stated generally, the plaintiff's 
principal claim of damage was the loss of profits which it would have 
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made if it had been allowed to continue its business in competition with 
the defendajnt. 

For defense the defendant offered evidence tending to prove that 
no injury had been inflicted upon the plaintiff by anything it had done 
or had permitted to be done, but, that, on the contrary, its control 
had been to the plaintiff's financial advantage; that if it inflicted any 
injury upon the plaintiff it was done without intent to injure; and 
that the conduct of its control and its management of the plaintiff's 
properties and the marketing of its product through the channels 
employed were pursued according to the terms .and within the spirit 
of contracts sought by all the plaintiff's stockholders and entered 
into between the defendant and all the plaintiff's stockholders (save 
one), in which contracts the plaintiff corporation actively partic- 
ipated and all its stockholders (including this one) freely acquiesced 
tfirough a long period of years, so that, the defendant maintained, 
if its conduct.be found to offend the provisions of the Sherman Act, 
then the plaintiff was in pari delicto and was without right to re- 
cover. The defendant further pleaded the statute of limitations. 

The jury rendered a verdict for the defendant; on the judgment 
entered, the plaintiff sued out this writ of error. 

This trial, covering a period of forty-five days, produced a record 
of unusual length. Eighty-four errors are assigned. While some of 
the assignments bear upon separate and unrelated matters, it has been 
possible, with the assistance of counsel, to so group the most of them, 
that the substantial questions may be considered and determined up- 
on broad principles of law. 

Before we approach the trial and follow its trend, we shall dispose 
of a number of assignments of error arising out of certain action which 
the court took before trial. 

[1] In addition to testimony from witnesses to be produced at 
the trial, the plaintiff proposed to prove its case by introducing the 
findings of a master in the case of Steele v. United Fruit Company 
et al., heard and decided in the Circuit Court of the United States 
for the Eastern District of Louisiana (190 Fed. 631) and affirmed by 
the Circuit Court of Appeals for the Fifth Circuit (194 Fed. 1023, 114 
C. C. A. 666). 

That was an action against the United Fruit Company and others, 
instituted by a stockholder of the plaintiff, and concerned the de- 
fendant's stock control over the plaintiff. The findings recited in 
detail the manner of its acquisition and exercise. The plaintiff con- 
ceived that many of the facts upon which the decree in that case was 
based would sustain a judgment in this case, and therefore their sub- 
mission and determination in that case constituted res judicata in 
this case. If that were so, then manifestly the plaintiff would have 
the great advantage of being relieved of the necessity of proving 
here what had there been judicially determined, and the defendant 
would have the corresponding disadvantage of being concluded there- 
by. So in order to ascertain before trial what the court would de- 
cide at trial as to whether and to what extent the findings in the 
Steele Case were res judicata of the issues in this case, the plain- 
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tiff petitioned the court for a preliminary hearing upon those ques- 
tions. Upon granting the petition and stipulation by counsel as to 
questions submitted and exceptions reserved, the court, in a com- 
mendable effort to facilitate the litigation, attempted the doubtful 
expedient of declaring before trial what would be its decision at 
trial upon the offer of the master's findings as res judicata. 

Having before it the full record of Sie Steele Case and only so 
much of the record of this case as had then been made by the pleadings, 
the trial court heard argument and stated in Advance the rulings which 
it would make at the- trial. 

To the first question — ^whether or not the findings and conclusions 
in the case of Steele v. United Fruit Company in the District Court for 
Louisiana are res judicata as to any of the issues in this case — ^the 
court stated it would rule that: 

"Such of the findings and conclusions in the Steele Oase as are material and 
essential as a basis for the decrees therein are res Judicata in so far as they 
are material and relevant to the determination of the issues* in this ease." 

To the next question — ^to what extent are the findings and con- 
clusions in the Steele suit res judicata — the court announced that 
they would be held to be "res judicata only in so far as they are evi- 
dence — 

"1. To show domination and control of the Blueflelds Company by the 
United Fruit Ck>mpany up to the time of the commencement of the Steele suit ; 

"2. To show intent to dominate and control ; 

"3. To show intent through domination and control to injure the business or 
property of the Blueflelds Company in restraint of interstate or foreign trade 
or commerces 

"4. To show that, through such domination and control, injury was done 
resulting in damage to the business or property of the Blueflelds Company 
within the period of the applicable statute of limitations. 

"They are not res Judicata as to the extent of damages suffered by the 
Blueflelds Company, because the extent of damages was not in issue in the 
Steele Cage." 

The court then passed upon and designated the particular findings 
and conclusions of the special master (being thirty-four in number) 
which were within its ruling. When the case came on for trial and the 
record grew from pleadings of parties to testimony of witnesses, the 
court, acting within what appears to be a deliberately made saving 
clause in its advance statement, refused to hold as res judicata some 
of the findings it had previously designated as such, because found 
immaterial and irrelevant to the issues in this case as they had devel- 
oped. The plaintiff tlierefore claims, under appropriate assignments, 
that the court erred greatly to its prejudice: (1) By refusing to admit 
as res judicata certain findings and by striking out others; (2) in ad- 
mitting evidence offered by the defendant tending to contradict mat- 
ters concluded by the findings ; and (3) in neutralizing or devitalizing 
certain other findings, duly admitted, by charging the jury in a manner 
inconsistent with their proper application. 

We think no criticism should be directed to the trial judge for his 
change of attitude at trial, for to determine before trial, merely from 
examination of pleadings and before the case has broadened into tes- 
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timony, whether matters in a case previously tried are material and 
relevant to a case yet to be tried, is a judicial task rather difficult 
of accurate performance. Apparently alive to this, the judge wisely 
saved himself in his advance ruling by deciding generally that the mat- 
ters in the Steele Case were res judicata in this case only in so far as 
they proved material or relevant to the issues in this case. The eifect 
of that ruling was to defer to trial final decision on questions of ma- 
teriality. Upon discovering that some of the findings which he had 
thought would be relevant were not relevant, the trial judge very 
properly refused to admit certain of them, struck out certain others 
after admitting them, and in his charge explained or limited others. 
We are of opinion that in stating in advance of trial that findings in 
the Steele Case would be ruled res judicata in this case according to 
their materiality and relevancy in this case, the court did not foreclose 
to itself the right to rule at the trial upon their admissibility according 
as their materiality and relevancy developed in the progress of the 
trial, and therefore in ruling at liie trial in a manner different from 
what it indicated before trial, the court did not err. Evidently antici- 
pating the possibility of such action, counsel for the plaintiff very 
wisely did not rely for proof of their case upon the court's advance 
statement of what it would do, but proceeded to prove it by testimony 
of witnesses, though seeking, of course, to hold the tactical advantage 
of the court's advance rulings in an effort to lock their case by the con- 
cluding effect of res judicata. 

But as the rulin^fs when made at the trial were duly excepted to, the 
questions still remain whether the matters to which they related were 
res judicata. In order to determine these questions we must inquire 
into the Steele Ca^e and ascertain what was that case, what were the 
issues raised and contested, the nature of the findings, the character of 
the relief sought and afforded, and what was there decided. 

The Steele Case was begun by bill filed in the Circuit Court of the 
United S'tates for the Eastern District of Louisiana, on December 3, 
1909, by Frederick M. Steele (on his own behalf as well as on behalf of 
all other stockholders of the Bluefields Steamship Company, who chose 
to intervene) against United Fruit Company, Bluefields Steamship 
Company, Jacob Weinberger, Charles Weinberger, and certain other 
individuals, officers and stockholders of both companies. Adolph Se- 
gal, a stockholder, intervened, and Simon and Emanuel Steinhardt, co- 
defendants, filed cross-bills, all praying substantially for the same re- 
lief ; the remaining parties answered. Issue being joined, the case was 
referred to a special master. 

As the reference was made upon the pleadings, and the decree upon 
the findings, we must first inquire into the bill. The stating part of the 
bill recited acts and conduct of the Fruit Company in the unlawful ac- 
quisition and exercise of control over the Bluefields Company. Much 
of this conduct, stated at length and in detail, was pleaded we think 
rather as inducement or matter leading up to the matter particularly 
complained of and from which relief was sought. The matter com- 
plained of was : (1) That the Fruit Company controlled by stock own- 
ership the Bluefields Company; (2) that its control was hidden by an 
assignment of its stock to the Weinbergers. The relief prayed for was 
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that it should be enjoined from further exercising such control, the 
right to such relief being based upon the law of Louisiana, which for- 
bids tlie ownership and voting of stock in one corporation by a com- 
peting corporation, and the control of one corporation by another. 
The Bluefields Company was a Louisiana corporation subject to Louisi- 
ana law. The specific relief asked was, that (1) "J^^^b Weinberger and 
Charles Weinberger be decreed not to have any title * * * in the 
stock of the Bluefields Steamship Company assigned to them by the 
United Fruit Company (and in certain other shares assigned by Wil- 
liam Adler) and that they and each of them be enjoined from voting 
* * * such stock at a meeting of the Bluefields Company to be 
held on December 13, 1909, Or at any meeting of that company ; (2) 
that the United Fruit Company be enjoined from attempting directly 
or indirectly or through or by the said Jacob Weinberger or Charles 
Weinberger * * * to vote any stock of the Bluefields Steamship 
Company or to control, interfere with, aflfect or influence the said 
Bluefields Steamship Company in any of 'its affairs or in the election 
of its directors and officers ; (3) that the said United Fruit Company be 
enjoined from claiming any right or interest in the stock of the said 
Bluefields Steamship Company by reason of holding the same as col- 
lateral security ; * * * " and (4) that the receiver for the Bluefields 
Company appointed pendente lite be continued, and its officers, agents, 
servants and attorneys be enjoined from interfering with its business 
during the receivership. 

The master's findings of fact, being fifty-three in number, sustained 
not only the main allegations of the bill, that the Fruit Company had 
acquired stock control in the Bluefields Company and had exercised 
that control contrary to Louisiana law, upon which was based the 
complainant's right to the relief prayed and ultimately granted, but 
sustained in detail the allegations of acts and conduct of the Fruit 
Company, by which that control, made unlawful by the law of Louisi- 
ana, had been acquired and exercised (such findings of acts and con- 
duct being the principal matters urged as res judicata of the issues of 
the case now before us). 

Upon the master's findings the court entered its decree. By the de- 
cree the court (1) overruled exceptions to the master's report, (2) dis- 
solved the preliminary injunction enjoining an election of officers and 
directors of the Bluefields Steamship Company, (3) directed an election 
of that company to be held by the master, (4) enjoined the Fruit Com- 
pany and Chiles and Jacob Weinberger from voting at that or any 
other election of the Bluefields Company the shares of the capital stock 
of that company assigned by the former to the latter, and (5) main- 
tained the receiver in control of the property of the Bluefields Com- 
pany. 

Upon petition previously presented by the receiver representing that 
he believed "that the Bluefields Steamship Company, Limited, has a 
very large, well-founded and provable claim for damages against the 
United Fruit Company and that suit should be prosecuted on behalf of 
said Bluefields Steamship Company, Limited, and against the said 
United Fruit Company for recovery of such damages," and praying 
leave to intervene in a suit then brought or to be brought, or to insti- 
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tutc a suit to that end in the District Court of the United States for 
the Eastern District of Pennsylvania, the court by decree (made before 
approval of the master's findings and before the final decree above re- 
ferred to) authorized the receiver to so intervene or institute an action 
of his own "to recover for and on bdialf of Bluefields Steamship Com- 
pany, Limited, and against the Fruit Company on said claim such 
amount as might justly be owing, as prayed for in the petition." 

We have recited at some Iwigth the offense charged and relief sought 
and granted in the Steele Case in order to disclose the controversy in 
that case, and show the matters to which the allegations of the bill were 
addressed, the inquiry and findings of the master were directed and the 
decree of the court extended. 

The inquiry of the master followed the stating part of the bill, which 
covered a wide range and dealt with the relations of the two companies 
— ^the dominant conduct of the one and the servient conduct of the 
other — ^through the period of years they were in business association. 
As the District Judge (Louisiana) said in his opinion: 

"The master endeavored to deal speciflcaUy with all the contentions of the 
parties and to find the facts with particularity, those collateral as well as 
those material to the main issue." 

He further said: 

"There appears to be evidence to sustain all of the master's findings of fact, 
though I have not examined with particularity those matters not bearing 
directly on the main issues before me.'* 

The "main issues," clearly shown not only by the court's decree but 
by its accompanying opinion (the decree authorizing the receiver to 
bring this action having already been entered on his petition), were (1) 
whether the two corporations had been competing corporations, (2> 
whether one had acquired and exercised over the other a control for- 
bidden by the laws, of Loufsiana, and (3) whether that control had 
ceased and terminated by the transfer of its shares to the Weinbergers. 
Some of the findings manifestly did not bear upon these main issues. 
Under no theory can they be res judicata in this action; while those 
which were material to the main issues are res judicata and concluding 
upon the defendant in this action only if the matters there determined 
and here upon trial were in controversy between the same parties and 
were identical. 

[2] In considering these assignments we do not think it necessary 
to repeat or review the elaborate discussion in the briefs on the rule of 
res judicata. As to the reasons upon which the rule is founded and 
the principles by which it is controlled there is no dispute. We are 
concerned only with its application. The doctrine of res judicata is 
plain and intelligible, and, as stated in Foster v. The Richard Busteed, 
100 Mass. 409, 412, 1 Am. Rep. 125, amounts simply to this, that a cause 
of action once finally determined, without appeal, between the parties, 
on the merits, by a competent tribunal, cannot afterwards be litigated 
by a new proceeding either before the same or any other tribunal. 

[3, 4] It is an elementary conception of the doctrine that in order 
to make a matter res judicita there must be a concurrence of several 
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conditions (Bouvier's Law Dictionary, 2910), with but two of which 
we are here concerned. The first is : Identity of parties to the actions. 

The adversary parties in this case were not (at least by alignment) 
adversary parties in the Steele Case. In that case, the controversy was 
between Steele and the Fruit Company. Other persons and corpora- 
tions conceivably related to or affected by that controversy were made 
parties to the action in order that they might be reached by the de- 
cree. The Bluefields Company and the Fruit Company were co-de- 
fendants. As both were present as parties, the plaintiff here main- 
tains that both are bound by the judgtnent This contention is based 
principally upon what is unquestionably true, that in an action in equity 
the mere alignment of parties does not determine their position in the 
action, or affect the assertion of rights by or against them upon issues 
raised in which they are involved, or alter the force of the decree when 
it includes them. But the doctrine of res judicata, in requiring iden- 
tity of parties, demands something more than their mere presence in 
the two actions howsoever aligned. It requires that they shall be par- 
ties to the issues raised, asserting or having an opportunity of asserting 
their rights, and declares that they shall be bound in so far and only 
in so far as the decisions embrace those issues and determine their 
rights. 16 Cyc. 196; 24 Am. & E. Cyc. (2d Ed.) 732, 753; Corcoran 
V. C. & O. Canal Co., 94 U. S. 741, 24 h. Ed. 190; Snell v. Campbell 
(C. C.) 24 Fed. 88A; South Covington, etc., Ry. Co. v. Gest (C. C.) 
34 Fed. 628 ; Steams v. Lawrence, 83 Fed. 738, 28 C. C. A. 66; Mont- 
gomery V. McDermott (C. C.) 99 Fed. 502; Harmon v. Auditor, 123 
111. 122, 13 N. E. 161, 5 Am. St. Rep. 502; Mitchell v. Banks, 180 
U. S. 471, 480, 21 Sup. Ct. 418, 45 L. Ed. 627. 

The parties to the Steele Case were Steele, and a certain intervener, 
as plaintiffs, and United Fruit Company, sundry persons, and finally 
Bluefields Steamship Company, as defendants. The objects of the 
suit, as indicated by the prayer of the bill, were to enjoin the Fruit 
Company from voting its stock in the Bluefields Company at an elec- 
tion of that company, and to secure the appointment of a receiver for 
the Bluefields Company (not then so stated but obviously for the pur- 
pose^of bringing the action we are now reviewing). The charges of 
wrongdoing were directed against the Fruit Company, developing a 
situation which, if true, justified an injunction against the Fruit Com- 
pany and the appointment of a receiver for the Bluefields Company. 
Upon the issue between Steele and the Fruit Company as to an un- 
lawful stock control, the Bluefields Company was merely a nominal 
and passive party, while upon the issue between Steele and the Blue- 
fields Company as to the expediency of the appointment of a receiver 
for the Bluefields Company, the Fruit Company was presently inter- 
ested only as a stockholder, though prospectively interested as a party 
in another action. Both made answer directly to the bill. Both de- 
nied its charges. Neither filed a cross-bill against the other. There 
was thus no issue raised or contested between the two, a requisite to 
the doctrine of res judicata. 1 Van Fleet on Former Adjudication, 
§ 256; Peters v. St. Louis, 226 Mo. 62, 125 S. W. 1134, 21 Ann. Cas. 
1069. The finding that the Fruit Company held stock control of the 
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Bluefields Company hidden by an assignment to the Weinbergers, and 
therefore violative of the law of Louisiana, was a finding upon an is- 
sue which did not involve the Bluefields Company, as shown not only 
by the pleadings but by the obvious fact that if the finding had been 
the reverse, the Bluefields Company would not thereby have been con- 
cluded from maintaining this action against the Fruit Company for 
a violation of the Sherman law, had it thereafter chosen to bring it. 
It seems very clear that in the Steele Case there was raised, contested 
and adjudged no issue between the Bluefields Company and the Fruit 
Company. Therefore the two companies, adversary parties in this 
case, were not adversary parties in that case. 

[5, 8] In order to invoke the doctrine of res judicata there must 
also be: Identity of the matter in controversy. This does not mean 
identity of form of action (Hopkins v. Lee, 6 Wheat, 109, 5 L. Ed. 
518; Foster v. The Richard Busteed, supra), or of cause of action 
(Southern Pacific R. R. Co. v. United States, 168 U. S. 1, 48, 18 Sup. 
Ct. 18, 42 L. Ed. 355). It means identity of those matters upon which 
both actions may be maintained (Lawrence v. Vernon, 3 Sumn. 22, 
Fed. Cas. No. 8,146) and with reference to which the adjudications in 
both extend. i*rom this has arisen the rule of the Supreme Court that : 

"A right, question or fact, distinctly put In issue and directly determined 
by a conrt of competent Jurisdiction, as a ground of recovery, cannot be 
disputed in a subsequent suit between the same parties or their privies; 
and even if the second suit is for a different cause of action, the right, ques- 
tion or fact once so determined mast, as between the same parties or their 
privies, be taken as conclusively established, so long as the Judgment In the 
first suit remains unmodified." Mitchell v. National Bank, 180 U. S. 471, 21 
Sup. Ct 418, 45 L. Ed. 627 ; Hopkins v. Lee, 6 Wheat. 109, 6 L. Ed. 218. 

We must therefore inquire what "questions" and "facts" were "dis- 
tinctly put in issue and directly determined * • * * as a ground of 
recovery" in the former action, and what are the like matters in con- 
troversy in this one. We may do this by inquiring, what were the 
things sued for in the two actions? Bull v. Hopkins, 7 Johns. (N. 
Y.)22; 5M. &W. 109. 

The things sued for in the Steele Case, as we have found it necessary 
to say several times, were (1) an injunction against the Fruit Company 
from voting its stock in the Bluefields Company in violation of the 
law of Louisiana, and (2) the appointment of a receiver for the Blue- 
fields Company (with authority to bring this suit). The thing sued 
for in this case is damages for injuries arising out of a violation of a 
law of the United States. Both actions, we assume, may be maintained 
by proof of some of the same facts. Based upon these facts, the de- 
cree in the Steele Case was two-fold : (1) It was a judgment that the 
Fruit Company had violated a law of the state of Louisiana. It was 
not a judgment that the Fruit Company had violated a law of the 
United States. (2) It was a judgment that, in finding that the Fruit 
Company had violated a law of Louisiana, enough was shown that it 
had also violated a la:w of the United States, with consequent injury 
to the Bluefields Company, to justify the appointment of a receiver 
for that company and his authorization to institute suit for damages 
against the Fruit Company. The judgment, in so far as it affected 
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the Bluefields Company, was that, upon the facts shown, the issue of 
the Fruit Company's guilt in violating a law of the United States 
should be tried in another action. The court did not prejudge that 
issue by predetennining the facts. It did no more than determine that 
the facts before it prima facie showed ground for the action and were 
sufficient to appeal to its discretion and induce it to appoint a re- 
ceiver with authority to bring the action and try out tjie issue. 

If, instead of adjudging the master's finding sufficient to justify the 
appointment of a receiver for the Bluefields Company with authority 
to bring this action againsU the Fruit Company for a violation of the 
Sherman Act, the court had adjudged the findings insufficient and had 
thereupon dismissed Steele's bill, surely that adjudication would not 
have been a judgment that the Fruit Company had not violated the 
Sherman Act, nor would it have made the findings upon which it was 
based res judicata pleadable by the Fruit Company in an action by 
the Bluefields Company for a violation of the act, nor would it have 
concluded the Bluefields Company from bringing such an action. This 
is upon the principle that no one can take advantage of a judgment or 
decree if he would not have been prejudiced by it if it had been other- 
wise. Chandler's Appeal, 100 Pa. 262, 265 ; Chantangco v. Abaroa, 
218 U. S. 476, 481, 31 Sup. Ct. 34, 54 L. Ed. 1116; Bigelow v. Old 
Dominion Copper Co., 225 U. S. Ill, 127, 32 Sup. Ct. 641, 56 L. Ed. 
1009, Ann. Cas. 1913E, 875; Penfield v. Potts, 126 Fed. 476, 479, 61 
C. C. A. 371. 

As between the Bluefields Company and the Fruit Company there 
is not even a remote resemblance between the things sought and re- 
coverable in the two actions, nor is there as to them a resemblance 
between the controversies in the two actions. We are therefore im- 
pressed that the difference in the adversary parties, in the diatters in 
controversy and in the relief sought and matters decided in the two 
cases makes the evidence in the first wholly inadmissible as res judi- 
cata of the issues in the second. 

[7, 8] While we thus decide that the trial court erred in ruling cer- 
tain findings of the master res- judicata of the issues in 'this case, we 
are of opinion that the plaintiff cannot complain of that error. The 
findings admitted were not prejudicial to it. On the contrary, they 
must have been immensely beneficial to it, for the thirty or inore find- 
ings admitted as res judicata served the plaintiff with their binding 
and concluding effect as though of matters already adjudged, and cor- 
respondingly concluded and limited the defense. Nor do we feel that 
the plaintiff was prejudiced by the rulings of the court excluding the 
remaining findings, for it is very clear that its counsel, anticipating or 
fearing such rulings, did not rely upon them but proceeded to prove 
their case by the testimony of witnesses. 

We therefore dismiss as without merit all assignments of error re- 
lating to questions of res judicata. 

There are two groups of assignments charging error to the court 
in certain rulings upon evidence and instructions upon the law. These 
rulings and instructions, appearing repeatedly in one form or another 
throughout the trial, disclose what the court conceived to be the under- 



Google 



Digitized by VjOOQ 



BLnBFIE(.DS S. 8. CO. V. UNITED FEUIT CO. IS 

lying and fundamental principles of the case and show very clearly 
the theory upon which the case was tried and decided. If the court 
was wrong in its conceptibn of these principles, then obviously it com- 
mitted many substantial errors. If, on the contrary, it was right, 
then its errors, if any, are likely to be few and without prejudice. 
We may therefore dispose of these assignments by considering the prin- 
ciples they broadly raise as affecting the whole trial. 

[9] It should be kept in mind that this is an action under section 7 
of the Sherman Act to recover damages for injuries sustained in con- 
sequence of violations of section 1 of the act (which makes illegal "ev- 
ery contract, combination * * • in restraint of trade or com- 
merce * * * ") and of section 2 (which provides punishment for 
**every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize 
any part of the trade or commerce among the several states, or with 
foreign countries * * * "). The plaintiff charged the defendant 
with such combination in restraint of trade and such monopolization 
of trade, and in support of its charge produced a great mass of tes- 
timony. The testimony disclosed a novel feature, which distinguished 
this case from the usual case where a combination or monopoly injures . 
an independent competitor. In sustaining its averment tfiat the de- 
fendant was an unlawful combination in restraint of trade and was 
an unlawful monopoly, the plaintiff showed that it was itself a party 
to that ccHnbination and a part of that monopoly. It soon appeared 
that the evidence was quite sufficient for the jury to find tiiat the 
plaintiff itself participated in, acquiesced in and ratified the acts of 
which it here complains and for which it seeks damages by this action. 

In this aspect of the case the learned trial judge discovered very 
early in the trial that much of the law announced by courts in actions 
brought under the Sherman Act by independent competitors for inju- 
ries inflicted by unlawful combinations was not applicable to this case. 
Instead of having, as in such cases, two clear issues, one as to whether • 
the defendant was an unlawful combination and the other as to the 
fact of injury done and damages sustained, there arose in this case (1) 
the controlling question whether the plaintiff had not itself violated 
the Sherman Act, together with the defendant, in forming an unlaw- 
ful combination which did the acts complained of, this question being 
dependent upon other questions (2) as to the manner in which that 
combination was formed ; (3) its nature and the extent of control over 
the plaintiff intended thereby to be conferred upon the defendant; (4) 
the manner of its exercise, whether within or without the scope of the 
combination, and (5) not only whether injury was inflicted, but (6) if 
inflicted, whether it was the natural and probable consequence of the 
combination as formed, or extended beyond it, and was ccMnmitted 
with intent to injure and destroy the plaintiff. 

Issues of acquiescencf^ and intent arose at once from the very na- 
ture of the acquisition of control and its exercise, for if the tilings 
complained of were things agreed to or acquiesced in, then manifestly 
if they were unlawful, the plaintiff was in pari delicto and was without 
right to recover. If, on the contrary, they were things not agreed to 
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or acquiesced in, then with equal certainty the defendant could not 
escape liability for wrongs done and injury inflicted without the con- 
nivance or the concurrence of the plaintiff. 

The court therefore consistently ruled and finally charged that in 
all these acts there entered the elements of the plaintiff's acquiescence 
and of the defendant's intent to injure. Of this the plaintiff now 
earnestly complains, contending that* the acts which occasioned the 
injury were torts and that in torts the elements of intent to inflict 
injury and of acquiescence in the wrongs done do not enter. Ross v. 
Pines, Wythe (Va.) 69; Nagy v. Press Co., 16 Manitoba, 616; Stephen- 
son V. Brown, 147 Pa. 300, 23 Atl. 443; McCloskey v. Powell, 123 Pa. 
62, 16 Atl. 420, 10 Am. St. Rep. 512. 

Taken in the abstract and without reference to the facts of the case, 
that is the law. When in this class of torts unlawful combinations or 
unlawful agreements necessarily operate to unduly restrain trade and 
inflict injury, questions of willful purpose or conscious design to vio- 
late the law and inflict injury have no place. Addyston Pipe Case, 175 
U. S. 211, 214, 234, 20 Sup. Ct. 96, 44 L. Ed. 136 ; Northern Securities 
Co. v.'United States, 193 U. S. 197, 331, 24 Sup. Ct. 436, 48 L. Ed. 679. 
The courts have held that so far as intent is involved (that is, intent 
either to violate the law or thereby to inflict injury) persons so com- 
bining or contracting are presumed to have intended the necessary, nat- 
ural and probable consequences of their acts and agreements, and if 
their effect is to unduly restrain interstate trade with consequent in- 
jury, then the combination is illegal and the participants are chargeable 
witfi the consequences and are liable for the damages resulting. Con- 
tinental Wall Paper Co. v. Voight, 212 U. S. 227, 29 Sup. Ct. 280, 
53 L. Ed. 486; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. 
Ed. 488, 13 Ann. Cas. 815 ; O'Halloran v. American Sea Green Slate 
Co. (D. C.) 207 Fed. 187, 189. There in no question about this law 
when the damages inflicted by an unlawful combination fall upon one 
not involved in the combination and not participating in violating the 
law. But here there was evidence that the plaintiff, acting through 
all its stockholders, had combined with the defendant to restrain 
trade and commerce and to build up a monopoly between them. In 
prescribing the zone for banana cultivation and in limiting the pur- 
chase price and regulating the importation of bananas into the United 
States, the. parties unquestionably effected thereby a combination which 
in some degree restrained trade and measurably created a monopoly. 
If that combination unlawfully restrained trade and created an un- 
lawful monopoly, as averred by the plaintiff, then certainly when the 
plaintiff complains of injury done by the defendant, the question arises 
ex necessitate rei whether the injury complained of was the natural 
and the probable consequence of the combination or was in consequence 
of conduct pursued beyond its scope with intent to inflict injury not 
within the agreement of the parties. 

The plaintiff's claim was in effect that it did not reap all the profits 
which the combination should have yielded because of the manner in 
which the defendant exercised its control and conducted the plaintiff's 
business. The plaintiff's business was intended to be conducted by the 
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defendant along lines of restraint of trade and monoply, in the 
course of which injury might follow as a natural effect, or might be oc- 
casioned by intentional and malevolent acts of the defendant. In this 
state of the case, the origin and purpose of the injury became questions 
for the jury. 

It is impracticable to rehearse even briefly the testimony of the case, 
but the theory upon which the court tried the case and submitted it to 
the jury runs through its most elaborate and carefully delivered charge 
and is disclosed by a few excerpts.^ 

1 Aa to the plaintiffs action the court said: "The plaintiff's case Is based 
on an unlawful combination and unlawful contracts." This unlawful combi- 
nation is the one made by stockholders of the plaintiff with the defendant, 
and the unlawful contracts are the two made between stockholders of the 
plaintiff and the defendant, and one made between the plaintiff and the de- 
fendant. Upon the subject of the defendant's unlawful acquisition of control 
and its Intent to injure the plaintiff, the court' said: 

"In other words, to put It briefly, the plaintiff's claim is based on injury 
through the destruction of competition, which is alleged existed, and which 
ought to have existed, between it and the defendant, and the injuries are 
based or the damages for injuries are based on the losses which the plaintiff 
claims were caused by the destruction of that competition. 

"All of these averments in the statement of claim set up unlawful acta, and 
the question then arises as to whether the plaintiff was a party to those unlaw- 
ful acts. While the law prohibits unreasonable restraint of trade, it does not 
permit parties to take an unreasonable position with regard to acts in restraint 
of trade, and where two parties are equally guilty of a violation of the pro- 
visions of the Sherman Act, it does not permit one of the guilty parties to 
recover from the other. The policy of the law Is that as between two wrong- 
doers, who are Jointly re£^)onslble for the conditions of which one pavty com- 
plains, the law leaves them In the position In which it finds them, and the 
courts win not Interfere to protect one wrongdoer against the other. 

"I am outlining this at the outstart so that you may bear these principles 
in mind when you come to consider the evidence as to the dreumstances 
under which the alleged unlawful combination was formed, the alleged un- 
lawful contract was entered into, and the alleged unlawful use that was made 
of the control, which it is claimed the defendant exercised over the plaintiff. 

"If, under all the evidence, you find that the defendant did obtain a control 
of the plaintiff, and used that control in the restraint of interstate com- 
merce, with the view of monopolization of the banana business in interstate 
trade and commerce, and did various unlawful acts which the plaintiff 
alleges it did, and did these things without the acquiescence or consent of the 
plaintiff, with the intent to injure the plaintiff, then it would be your duty to 
return a verdict in favor of the plaintiff for the amount of damages which It 
has suffered by reason of the Injurious acts. 

"If, however, you find that there were such unlawful acts, and there was 
such an unlawful combination, and the plaintiff through the unanimous con- 
sent of its stockholders, Joined in forming the unlawful combination. Joined in 
entering into the alleged unlawful contracts, and acquiesced in the use of al- 
leged unlawful control, then the plaintiff cannot recover in this case, and it 
would be your duty to r6tum a verdict for the defendant And if you should 
find that there was an unlawful combination, an unlawful control, an unlaw- 
ful use of the control, and you should faU to find that the plaintiff was injured 
thereby, even though the control was exercised, without consent, then your 
verdict should be for the defendant because the plaintiff cannot recover in 
this case unless it was injured. » » • 

"If from aU the evidence you find that at that time it was the purpose, not 
only of the United Fruit Ck>mpany, but also the Blueflelds Steamship Company, 
through its direction, and with the unanimous consent of its stoclcholders, to 
make that combination, to destroy competition, or the arrangement by which 
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We must inquire whether the facts of the case justify these instruc- 
tions upon the law. The facts have been established by the verdict. 
They are vast in number and cover a wide range. While we have 
given consideration to all, we shall repeat only those which because 

this competition was destroyed between the two parties, and the contract with 
the Fruit Dispatch Company were entered Into under the same circumstances, 
then you would be justified, and I Instruct you to find in that case that both 
parties were equally guilty of a violation of the Sherman Act, if either was. 

"If the defendant was not guilty of a violation of the Sherman Act, it is not 
liable in this case. If by doing these acts with the consent of the plaintiff, it 
was guilty of a violation of the Sherman Act, it follows that the plaintiff was 
equally guilty of a violation of the Sherman Act in forming a combination 
and entering into contracts in restraint of trade, and for the destruction of 
competition between these two companies." 

Upon the subject of the defendant's unlawful exercise of control lawfuUy 
acquired over the plaintiff, and of its intent to injure, the court said: 

"The further question arises whether in case the contracts were not intended 
at that time to be contracts in violation of the Sherman Act, the defendant 
thereafter made an unlawful use of the combination, that is to say, 
exercised its control to do injurious acts, which had the purpose of destroying 
competition in this combination, and the monopolization of the banana business 
in the defendant. As to those acts, if you find from the evidence that they 
were done with the acquiescence of the board of directors and stockholders, of 
the Blueflelds Steamship Company, then the Bluefields Steamship Company 
would be in exactly the same position as to the use of that control that it 
would be in in the entering into of this combination and the contracts with 
the Fruit Dispatch Company at the outstart. So that in either of these cases 
it would be your duty to return a verdict for the defendant without going 
into any question as to whether or not the plaintiff was injured. If, on the 
other hand, you find from the evidence that the defendant compelled the plain- 
tiff to enter into this EVult Dispatch Company contract by reason of the 
stock control obtained without the unanimous consent of the stockholders, 
and that through the exercise of power through the BMilt Dispatch Cbm- 
pany and through control obtained by the ownei'ship of stock, that it alone 
had the purpose of restraint of trade, and a destruction of competition between 
the two, and that in the exercise of the control and in the carrying out of the 
purpose, it Injured the plaintiff in its business, then it would be your duty to 
return a verdict in favor of the plaintiff. • » • »' 

"The plaintiff cannot recover if, prior to the acquisition by Steele of his 
shares in the Blueflelds Steamship Company, all the stockholders had ac^ 
quiesced in the control of the United Fruit Company and In the various things 
now complained of by the plaintiff. 

"I instruct you that acquiescence by all of the stockholders of the plaintiff 
in the exercise of the voting power by the defendant upon the shares held 
by it had the same legal effect as original consent to the formation of the 
illegal combination, and for* any acts or omissions while such acquiescence 
continued the plaintiff cannot maintain this action." 

In addition to what is found in these excerpts upon the element of intent, 
the court r^>eatedly charged in different phraseology what it said in affirming 
a point: 

"If you are not satisfied by preponderance of evidence that the defendant 
in this case intentionally injured the plaintiff, then I charge you that your 
verdict must be for the defendant." 

And again: 

"In case you find that intentional Injury has been done the plaintiff com- 
pany by the exercise of control by the defendant, I instruct you that the 
proper measure of damage in this case is the difference between what the 
plaintiff company actually earned during the continuance of the control of the 
defendant, and the sum which it would have earned if there had been no 
control and if the plaintiff and defendant had been strictly competitive." 
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of their importance and prominence constitute the main structure of 
the case. 

[IB] The defendant maintained that a verdict should be directed in 
its favor for the reason, inter alia, that all the stockholders of the 
Bluefields Company (1) participated in forming the combination, and 
(2) acquiesced in the things done by the defendant in the exercise of 
the control conferred by the combination. As the question of its right 
to a directed verdict is not raised by writ of error, we are concerned 
with the contention only as it now presents the question, whether the 
evidence, if properly admitted, sustains the verdict. 

It appears that the Bluefields Steamship Company was a corporation 
engaged in the business of importing bananas into the United States. 
It was a small combination of one-time competing concerns having a 
rather close control of the banana business in Bluefields, Nicaragua. 
In June 1899, the United Fruit Company, a larger combination, en- 
gaged in the same business elsewhere in Central America, entered the 
Bluefields region in competition with the Bluefields Company. In 
August 1899, after two months' competition, the directors of the Blue- 
fields Company sent a committee to New York or Boston for the pur- 
pose of coming to a trade understanding with the Fruit Company. The 
authority whidi the board of directors conferred upon the committee 
in its proposed dealings with the Fruit Company extended to the fixing 
of prices by a combination of fruit importers, the limitation of im- 
portations, the fixing of uniform freight and passenger rates, the reg- 
ulation of prices at purchasing points, and division of territory. This 
committee was appointed upon the unanimous vote of the directors on 
motion made by one Simon Steinhardt, who figured conspicuously in 
the matters now in litigation. As a result of the negotiations three 
contracts were entered into on October 14 following. Of the three 
contracts signed on that date, one was between an officer of the Fruit 
Company acting for that company, and stockholders of the Bluefields 
Company, and was signed by the president of the Fruit Company and 
all stockholders of the Bluefields Company excepting Simon Stein- 
hardt. After providing that the stockholders should not compete with 
the Bluefields Company in growing, importing -or selling tropical fruit 
in Nicaragua, Honduras or New Orleans for ten years, the stock- 
holders of the Bluefields Company agreed to sell five hundred shares 
or one-half of its capital stock to the Fruit Company. In pursuance 
of this undertaking, each shareholder of the Bludields Company (ex- 
cepting Simon Steinhardt) transferred one-half of his shares to a 
designated person for the Fruit Company. Simon Steinhardt did not 
sign the contract or assign one-half of his shares, it being testified that 
he stated he did not wish to sell his shares, but that, however. *'one- 
half the joint holdings of him and Emanuel Steinhardt would be cov- 
ered by the contract." Emanuel assigned all his shares, sixty-two and 
one-haJf , and Simon retained the same number, sixty-two and one-half. 
By the assignment of one-half its stock and an arrangement by which 
the voting power of an additional share was conveyed, the Fruit Com- 
pany acquired stock control over the Bluefields Company. 

The second contract was between the Fruit Company and stock- 
holders of the Bluefields Company, similarly signed by the stockhold- 
243 F.— 2 
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ers. Its purpose, as indicated by preamble, was "to obtain for the 
Bluefields Company an assurance that its business shall not be im- 
paired by interference of the United Fruit Company," and to that end 
fixed the amount of fruit which each company might import into the 
United States from Nicaragua and which tiie Bluefields Company 
might import from Honduras, with further restrictions on imports "up- 
on a proportionate basis mutually agreed upon'* by five importing 
companies, and provided that the classification of fruits and the fixa- 
tion of rates for freight and passengers should be by agreement of the 
two companies. 

The third contract was between the Bluefields Company and Fruit 
Dispatch Company (a subsidiary of the Fruit Company), made the 
Dispatch Company the sole selling agent of the Bluefields Company, 
and provided for the fixing of prices. This agreement was unani- 
mously ratified by the board of directors of the Bluefields Company at 
a meeting at which Simon Steinhardt was present, there being testi- 
mony that Steinhardt urged and with the others approved the whole 
arrangement including the contracts of October 14, 1899. 

[11] We are of opinion that upon this testimony the jury might 
have found that the combination eif ected by the three contracts was an 
unlawful combination in restraint of trade; that in its formation the 
plaintiff company participated, and to the control thereby conferred 
upon the Fruit Company the Bluefields Company consented. There- 
fore the court's instructions upon the law as to the plaintiff's partici- 
pation in the defendant's acquisition of control was, in our opinion, 
manifestly correct. If the Sherman Act was violated by the combi- 
nation in which the Bluefields Company participated, and injury to that 
company was a natural consequence, then the case comes within the 
well settled principle that where a criminal combination is made or a 
criminal enterprise is undertaken by two parties and either party vio- 
lates the agreement with injury to the other, the law will afford the 
injured party no redress but will leave him as it finds him. In pari 
delicto potior est conditio defendantis. I>aniels v. Teamey, 102 U. S. 
415, 26 L. Ed. 187; McMullen v. Hoffman, 174 U. S. 639, 19 Sup. 
Ct. 839, 43 L. Ed. 111-7; Pittsburgh Dredging & Construction Co. v. 
Monongahela & Western Dredging Co. (C. C.) 139 Fed. 780; Chi- 
cago, M. & St. P. Ry. Co. V. Wabash, St. L. & T. Ry. Co., 61 Fed. 
993, 9 C. C. A. 659 ; Bishop v. American Preserves Co. (C. C.) 105 
Fed. 845; Continental Wall Paper Co. v. Voight, 212 U. S. 227, 262, 
29 Sup. Ct; 280, 53 L. Ed. 486. 

[12] So also were correct the court's rulings and instructions as to 
the plaintiff's acquiescence in the defendant's exercise of its control. 
If, upon evidence which we think abundantly sufficient, the jury found 
that all the stockholders of the Bluefields Company joined in forming 
the alleged unlawful combination and in placing their company in it;, 
acquiesced for a long term of years in the part their company played 
in that combination and in the manner it played it or was caused to 
play it; and accepted and enjoyed the profits which sprang from it, 
we are of opinion that the corporation itself was bound by their acts 
and was precluded from asserting a right of action based upon them. 
Morawetz on Corporations, § 262; Wells v. Northern Trust Co., 195 
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111. 288, 63 N. E. 136; Hotel Co. v. Wade, 97 U. S. 13, 24 L..Ed. 917. 
The rights of its two new and innocent stockholders are not, superior 
to the rights of the corporation. It is urged, however, that even if 
the corporation is precluded from maintaining an action for the bene- 
fit of its stockholders, the corporation might later repudiate their acts 
and recover for the benefit of its creditors. But there is in this case no 
question of creditors other than such as may al>Vays technically be 
present in cases in which corporate action is involved. The litigation 
had its rise on a stockholder's bill, and though now prosecuted by a 
receiver in an action at law, the rights involved are obviously those 
which exist between the corporation and its stockholders. 

[13] The jury were next required to determine whether tho defend- 
ant's control, if lawfully acquired, was lawfully exercised, and as one 
interpretation of the verdict may be that they found a lawful exercise, 
we must inquire whether there is evidence to sustain that finding. We 
lay aside any question as to whether the Sherman Act recognizes the 
lawful exercise of control unlawfully acquired as not raised by this 
writ of error, and restrict our inquiry to the question, as stated by the 
plaintiff, whether "by reason of said unlawful control and contracts 
and by reason of the unlawful use of said control'* the defendant vio- 
lated the Sherman Act and inflicted injuries for whidi recovery may 
be had. Assuming that the court was correct in its fundamental the- 
ory of tho case arising out of the plaintiflf's grant of control to the 
defendant and its acquiescence in the manner of its exercise, the ques- 
tion whether its exercise was lawful or unlawful is one purely of fact. 
This question was sharply controverted by a great mass of testimony 
as to conduct Covering a period of ten years, f rocn which it appears 
that the affairs of the Bluefields Company, as administered by the 
Fruit Company, prospered greatly or suffered much according as the 
testimony is read and believed. This testimony raised kindred ques- 
tions, vigorously contested, as to whether" the acts done and omitted by 
the Fruit Company in the administration of the affairs of the Blue- 
fields Company were in pursuance merely of wrong business policy, 
in consequence of incompetent or indifferent managers, or in further- 
ance of a design on the part of the Fruit Company to injure the Blue- 
fields Company; whether to the acts done or omitted the Bluefields 
Company gave its consent or made protest; and whether in conse- 
quence thereof any injury was inflicted. 

It would add nothing to the discussion to repeat the evidence upon 
which these questions were submitted to the jury. The point for our 
consideration is whether they were properly submitted. As they were 
submitted on the theory of the law which we have found the triai court 
properly applied to the peculiar facts of this case, we find that they 
were determined by the verdict of the jury upon evidence which was 
sufficient to sustain it. 

[14-18] The remaining question is what statute of limitations, if 
any, applied to the case. The plaintiff maintained that no statute of 
limitations was applicable, because no right of action accrued to the 
Bluefields Company so long as it was under the repressive control of 
the Fruit Company, and that until it got from under its control the 
statute did not begin to run against it We are not persuaded to this 
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View, as. we are inclined to agree with the trial judge that "there is 
no evidence in this case of any fact which prevents the running of the 
statute of limitations/' The question therefore is (1) when did the 
statute of limitations begin to run, and (2) what statute was applicable? 
The statute began to run when the cause of action arose, and the cause 
of action arose when the damage occurred. Then action might have 
been brought. The plaintiff claimed that the damage began when the 
combination was created in 1899, and continued until the bringing of 
suit on June 23, 1911 ; hence any limitation upon the action was a mat- 
ter of importance to the plaintiff. Recognizing that to an action under 
the Sherman Act the statute of limitations of the state where the ac- 
tion is brought, applies (Chattanooga Foundry and Pipe Works v. At- 
lanta, 203 U. S. 390, 27 Sup. Ct. 65, 51 L. Ed. 241), the receiver for the 
Bluefields Company gave consideration to the question where to bring 
his action, and was induced by the liberality of the Pennsylvania Act 
(Purdon's Dig. [13th Ed.] p. 2282) to bring it in a district of Pennsyl- 
vania, as shown by his petition to the District Court for Louisiana, 
for leave to intervene or to bring suit in Pennsylvania, wherein he stat- 
ed, that there were "strong and controlling reasons for prosecuting 
such suit * * * in the state of Pennsylvania instead of in this 
district (Louisiana), * * * one of such reasons * * * being 
that it will be claimed * * * that in Louisiana recovery can be 
had only for such damages as have accrued within one year from the 
date of bringing suit on account of the laws of prescriptions of limita- 
tions of actions, whereas he is advised that in said Eastern district of 
Pennsylvania, recovery may be had for damages accruing within six 
years." In bringing this action from Louisiana to Pennsylvania for 
the purpose of procuring the advantages of the statute of limitations of 
the latter state, the plaintiff was mot by the Pennsylvania Act of June 
26, 1895 (P. L. 375), and was confronted by one of its provisions, 
found in acts of limitations of many states, that : 

"VThen a cause of action has been fully barred by the laws of the state or 
country In which it arose,^ such bar shall be a complete defense to an action 
thereon brought lu any of the courts of this commonwealth." 

It is a very close question whcfther that provision of the Pennsyl- 
vania Act did not throw the plaintiff back upon the statute of limita- 
tions of Louisiana as the place where the damage was done and the 
cause of action arose. Under the statute of that state, the limitation in 
actions in tort is one year. Civil Code, arts. 3536, 3537 ; Warner v. 
New Orieans and CarroUton R. R., 104 La. 536, 29 South. 226. The 
trial court however did not apply the Louisiana one year limitation by 
force of the recited provision of the Pennsylvania Act, but applied the 
six year limitation of the Pennsylvania Act. If the court's refusal to 
apply the one year Louisiana limitation by direction of the Pennsyl- 
vania statute was error, it was beneficial rather than prejudicial to the 
plaintiff and is no ground for reversal. The only question is whether 
the six year limitation of tlie Pennsylvania Act was properly applied. 
During the period in question the plaintiff was undoubtedly under the 
stock control of the defendant, which elected its officers and directed 
its affairs. Yet, until this suit was contemplated, we find no evidence 
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of an attempt or even of a desire by the plaintiff or by any of its stock- 
holders to sue the defendant for the manner it exercised its control, or 
of any act or attempt by the defendant to hinder or prevent the institu- 
tion of such a suit. The naked fact of control, unaccompanied by acts 
preventing or at least discouraging the bringing of an action, cannot 
suspend the running df a statute of limitations. We are of opinion 
that the defendant did not suffer from error in having applied to its 
case the six year limitation of the Pennsylvania Act. 

After a full and painstaking consideration of the many errors as- 
signed in this very considerable record, we are of opinion that the trial 
court committed no reversible error. 

The judgment below is affirmed. 



DERNBBRGER v. BALTIMORE & O. K. CO. 

(Clrcnit Court of Appeals, Fourth Circuit. May 17, 1917.) 

No. 1474. 

1. Tbial ^=9142— Questions fob .Tuby— Infebbnces fbom Bvidencb. 

Whenever the eyldence is such that reasonable nten may reasonably , 
differ as to the inferences to ^ drawn therefrom, the case should be 
submitted to the Jury. 
[Ed. Note.--For other cases, see Trial, Cent. Dig. { 337.] 

2l Tbial «=>16S— DniEcnoN op Vebdict— Infbbenoes fbom Evidbncs. 

Where from the evidence only one inference may be reasonably drawn, 
it is the imperative duty of the court to direct a verdict 

[Ed. Note.—For other cases^ see Trial, Cent Dig. §§ S41, 876-380.] 

3. Tbial ^=>168— Dibeotion of Vbbdici>— When Wabbantbd. 

It Is the duty of the trial court to direct a verdict for plaintiff or de- 
fendant, as to the court may seem proper, where the evidence is un- 
contradicted, or of such conclusive character that the court in the exer- 
cise of a sound judicial discretion would feel impelled to set aside a 
verdict in (^position to it 

[Ed. Note.— For other cases, see Trial, Cent' Dig. {{ 341, 87^-380.] 

4. Raiiaoads ^=>328(1) — Cbossino Aocedbnt-Oontbibdtobt Neoliobnob— 

Obstruction of View. 

Where at a railroad crossing there is a heavy growth of weeds, under- 
brush, etc., so as to obscure the view of the track In the direction from 
which a train conies, such condition is a warning to a driver on the high- 
way of the Imndnence of danger, and in the nature of an admonition to 
exercise reasonable caution in approaching the track. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. {{ 1057, 1060, 
1069.] 

Ck Railboads ^=s»348(8) — Cbossino Accident— Contbibutobt Neouosnce— 
Evidence. 

In an action for death in a crossing accident, evidence held to show 
that from a point 150 feet from the crossing, deceased drove towards 
and upon the crossing without looking or listening, and apparently ob- 
livious to the fact that he might encoimter a train in so doing. 
[Ed. Note. — For other cases, see Railroads, Cent Dig. § 1146.] 
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6. Railroads ^=>335(3>— Obossino Acxidents— Contbibutoby Neguoencb— - 

Effect. 

The failure of a railroad train to give a signal in approaching a cross- 
ing, by ringing the bell or blowing the whistle, as required by statute, 
does not make the railway company liable to one who drives upon the 
crossing without looking or listening for trains. 

[Ed. Note.— For other cases, see RaUroads, Cent Dig. { 1067.] 

7. Razlboads «=>348<9) — Cbossing Accidents— Oontbibutobt Neqijqence— 

Weight of Evidence. 

In an action for death in a crossing accident, evidence as to the SL)ace 
intervening between obstructions and the crossing, and the distance one 
oould have seen along the track in the direction from which the train 
canve, held sufficient to show that. If deceased had looked and listened 
before going upon the crossing, he could have seen or heard the approach- 
ing train in ample time to avoid the accident. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. i 1147.] 

8. CouBTO ^=9368— Fedebal Coubts— State Laws as Rules of Decision. 

If a decision of a state court overruled prior decisions^ a federal court 
was not bound by such decision as to a cause of action which accrued 
prior to the date of its rendition. 

[Ed. Note. — F6r other cases, see Courts, Cent Dig. { 951.] 

^ 9. CouBTS ^=9370— Fedebal Coxtbts— State Laws as Rules of Decision. 

In the absence of a well-established rule by the state court, the federal 
court is warranted in forming its independent Judgment. 
[Ed. Note.— For other cases, see Courts, Cent Dig. f§ 953, 953%.] 

10. Railboads ^=9328(4)— Cbossing Accidents— Contbibutobt Negligence— 
Obstbuction of View. • 

Where, notwithstanding obstructions to the view of approaching trains, 
a driver on a highway could have seen or heard an approadiing train 
in ample time to avoid an accident, if he had looked and listened, but, 
from a point 150 feet from the crossing, he drove towards and upon the 
crossing without looking and listening, apparently oblivious to tbe dan- 
ger, he did not exercise the care that a reasonable man would take for 
his own protection, and there could be no recovery for his death. 
[Ed. Note.— For other cases, see Railroads, Cent Dig. { 1061.] 

In Error to the District Court of the United States for the North- 
em District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action by Martha Dembergcr, administratrix of the estate of Ben- 
jamin Demberger, deceased, against the Baltimore & Ohio Railway 
Company. From a judgment for defendant on a directed verdict (234 
Fed. 405), plaintiff brings error. Affirmed. 

C. M. Hanna and Reese Blizzard, both of Parkersburg, W. Va. (R. 
E. Bills, of Parkersburg, W. Va., on the briefs), for plaintiff in er- 
ror. 

George M. Hoffheimer, of Clarksburg, W. Va., and B. M. Ambler, 
of Parkersburg, W. Va. (J. W. Vandervort and Van Winkle & Ambler, 
all of Parkersburg, W. Va., on the briefs), for defendant in error. 

E. G. Smith and Stephen G. Jackson, both of Clarksburg, W. Va., 
amici curiae. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 
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PRITCHARD, Circuit Judge. This action was instituted in the 
District Court of the United States for the Northern District of West 
Virginia by Martha Demberger, administratrix of Benjamin Dem- 
berger, deceased, against the Baltimore & Ohio Railroad Company, 
to recover damages for alleged injuries sustained by Benjamin Dern- 
bcrger at the hands of defendant in error, under chapter 103, section 
34^, of the Code of West Virginia, which is in the following lan- 
guage: 

"WheDeyer the death of a person shaU be caused by wrongful act, neglect, 
or default, and the act, neglect or default Is such as would (If death had not 
ensued) have entitled the party injured to maintain an action to recover dam- 
ages in respect thereof ; then, and In every such case, the person who, or the 
corporation whi(^, would have been liable If death had not ensued, shall be 
liable to an action for damages, notwithstanding the death of the person 
injured, and although the death shall have been caused under such circunr- 
stances as amount in law to murder in the fli*st or second degree, or man- 
slaughter." 

The case is now before us on a writ of error. The plaintiff in er- ^ 
ror will be referred to as plaintiff, and the defendant in error as de- ' 
fendant; such being the relative positions the parties occupied in the 
court below. 

An action of this kind always presents points more or less difficult 
of solution, involving as it does primarily on the one hand the ques- 
tion as to whether the alleged injuries of the plaintiff were occasioned 
by the negligence of the railroad company, or whether on the other 
hand the plaintiff by his negligence contributed to his own injury to 
such an extent as to warrant the trial judge in holding as a matter of 
law that the defendant upon the whole evidence is entitled to have the 
court instruct the jury to return a verdict in its favor. So much has 
been written in regard to this question that it would be impractical 
to undertake to distinguish all the cases decided by the different courts 
of the several circuits, as well as the courts of last resort of the states, 
and relied upon by counsel for the respective parties. Therefore, we 
shall confine our discussion to what we deem to be some of the con- 
trolling cases. 

Counsel for plaintiff's intestate have filed four briefs, counsel for 
defendant five, and counsel as amici curiae two. While the briefs thus 
filed are voluminous, we greatly appreciate the industry and skill dis- 
played by counsel in attempting to throw as much light as possible upon 
a proposition which is extremely complicated when we come to apply 
the law to the facts as testified to by the witnesses in the court below. 
It is earnestly insisted by counsel for plaintiff that the court below 
erred in directing a verdict in favor of the defendant; in other words, 
that the death of plaintiff's intestate was due to the negligence of the 
defendant in failing to give a signal while approaching the crossing as 
required by the statute of West Virginia. 

[1-3] Counsel earnestly contend that the conflict of evidence in this 
case is such that tiie court below should have submitted the determina- 
tion of the same to the jury. The rule is that, whenever the evidence 
is such that reasonable men may reasonably differ as to the inferences 
to be drawn therefrom, the case should be submitted to the jury. While 
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this IS true, it is well settled that where, from the evidence, only one 
inference may be reasonably drawn, it is the imperative duty of the 
court as a matter of law to direct a verdict. In other words, it is the 
duty of the trial court to direct a verdict for the plaintiff or defendant, 
as to the court may seem proper, where the evidence is uncontradicted, 
or of such conclusive character that the court, in the exercise of a 
sound judicial discretion, would feel impelled to set aside a verdict in 
opposition to it. Merchants' Bank v. State Bank, 10 Wall. {J7 U. S.) 
604, 19 L. Ed. 1008; Delaware, Lackawanna & Western Railroad 
Company v. Converse, 139 U. S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213; 
Patton V. Texas & Pacific Railway Company, 179 U. S. 658, 21 Sup. 
Ct. 275, 45 L. Ed. 361 ; Southern Pacific Company v. Pool, 160 U. 
S. 438, 16 Sup. Ct. 338, 40 L. Ed. 485; Zilbersher v. Pennsylvania 
R. Co., 208 Fed. 280, 125 C. C. A. 480; Union Pacific Railway Com- 
pany V. McDonald, 152 U. S. 262, 14 Sup. Ct. 619. 38 L. Ed. 434; El- 
liott V. Chicago, Milwaukee & St, Paul Railway Co., 150 U. S. 245, 14 
Sup. Ct, 85, 37 L. Ed. 1068. 

An examination of the cases cited will show that the court not only 
had the power, but it is its duty in cases like the one at bar, as well as 
all other cases involving a trial by jury, to direct a verdict whenever 
the facts are such as to warrant the same. .Mr. Justice Swayne, in the 
case of Meguire v. Corwine, 101 U. S. 108, 25 L. Ed. 899, in referring 
to this point says: 

"A Judge has no right to submit a question where the state of the evidence 
forbids it" 

In the case of Southern Pacific Railway Company v. Pool, supra. 
Chief Justice White, who was then Associate Justice, among other 
things, said: 

'There can be no doubt where evidence is conflicting that It Is the province 
of the Jury to determine, from such evidence, the proof which constitutes neg- 
ligence. There is also no doubt, where the facts are undisputed or clearly 
preponderant, that the question of negUgence is one of law. Union Pacific 
Railway Company v, McDonald, 152 U. S. 262, 283 [14 Sup. Ct 619, 38 L. Ed, 
434]. The role is thus announced in that case: 'Upon the question. of negU- 
gence ♦ ♦ ♦ the court may withdraw a case from the Jury altogether, 
and direct a verdict for the plaintiff or the defendant, as the one or the 
other may be proper, where the evidence is undisputed, or is of such conclusive 
character that the court, in the exercise of a sound Judicial discretion, would 
be compelled to set aside a verdict returned in opposition to it Delaware, 
Lackawanna, etc.. Railroad v. Converse, 130 U. S. 469, 472 [11 Sup. Ct 569, 
35 U Ed. 213], and authorities there cited ; Elliott v. Chicago, Milwaukee & 
St Paul Railway, 150 U. S. 245 [14 Sup. Ct 85, 37 L. Ed, 1068] ; Anderson 
County Commissioneis v. Seal, 113 U. S. 227, 241 [6 Sup. Ct 433, 28 Lu Ed. 
966].' " 

This being the nile, the question arises as to whether the facts as es- 
tablished in the court below were such as to warrant the learned 
judge who heard this case in directing a verdict in favor of the defend- 
ant 

It is insisted by counsel for defendant that the evidence brings this 
case clearly within the rule announced in Neininger v. Cowan et al., 
101 Fed. 787, 42 C. C. A. 20; Beyel v. Newport News & M. V. R. Co.. 
34 W. Va. 538, 12 S. E. 532; Horn v. Baltimore & O. R. Co., 54 Fed. 
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301, 4 C. C. A. 346; Chicago, M. & St. P, Ry. Co. v. Bennett, 181 Fed. 
799, 104 C. C. A. 309; Shatto v. Erie R. Co., 121 Fed. 678, 59 C. C. 
A. 1 ; Northern Pac. Ry. Co. v. Alderson et ux., 199 Fed. 735, 118 C. 
C. A. 173; Southern Ry. Co. v. Carroll, 138 Fed. 639, 71 C. C. A. 88; 
Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. S42. Counsel also cite 
numerous other cases. The plaintiff's intestate relies upon the cases 
of Continental Improvement Company v. Stead, 95 U. S. 161, 24 L. 
Ed. 403; Grand Trunk Railway Company v. Ives, 144 U. S*. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485; Flannelly v. Delaware & Hudson 
Co., 225 U. S. 597, 32 Sup, Ct. 783, 56 L. Ed, 1221, 44 L. R. A. (N. 
S.) 154; Baltimore & Ohio Railroad Company v. Griffith, 159 U. S. 
603, 16 Sup. Ct. 105, 40 L. Ed. 274; Lehigh Valley R. Co. v. Kilmer, 
231 Fed. 628, 145 C. C. A. 514; Morrissey v. Boston & L. R. R. Co., 
216 Mass. 5, 102 N. E. 924; City of Elkins v. Western Maryland Co., 
86 S. E. 762 ; and numerous other cases. 

[4] The danger incident to a crossing is increased or diminished 
according to the nature of the land on either side of the road over 
which one must travel to reach the same. Where the banks are level, 
and the intervening space between the road and the railroad consists 
of cleared land, the risk is less ; but where, as in this instance, it ap- 
pears that there is a heavy growth of weeds, underbrush, etc., so as to 
obscure the view of the track beyond the crossing in the direction from 
whence the train, comes, the risk is correspondingly increased. Such 
condition is a warning to the traveler of the imminence pf danger, and 
in the nature of an admonition to exercise reasonable caution in ap- 
proaching a railroad track; also, the means of transportation em- 
ployed by the traveler becomes an important factor in determining the 
degree of diligence to be exercised. These are questions that are im- 
portant, and must be considered by the court in a case like the one at 
bar, in determining whether the negligence of the deceased was the 
proximate cause of his injury. 

In this instance the deceased, a farmer, had lived in the vicinity of 
the crossing where tiie accident occurred for many years, and it is 
but fair to assume that he was familiar with the location of the track 
at the point of crossing, and was also familiar with the approach there- 
to. Under these circumstances, he must have been fully cognizant 
of the risks incident to crossing at this point, and, as a matter of com- 
mon knowledge, he must have known that the railroad company oper- 
ated over its tracks heavy freight trains incapable of being promptly 
stopped, and his expression at the fatal moment, *'My God, there is 
the Fast Line!" shows that he appreciated the fact that passenger 
trains of a high rate of speed were passing to and fro during the day. 
This expression, which is the last one that the deceased ever made, 
also shows that he understood that in crossing the track a fast train 
might be expected at or about that time, and that he had made a fatal 
mistake in going upon the track without first looking and listening. 
Plaintiff introduced a number of witnesses, but before she rested hei 
case defendant's counsel introduced two witnesses. At the conclusion 
of the evidence the defendant moved the court to direct a verdict in its 
favor, and in response thereto the court below granted the motion. 
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The deceased came to his death on the afternoon of July 27, 1915, 
between 4 and 5 o'clock, at a point about 15 miles below Parkersburg, 
at a country crossing where the dirt road crosses the Ohio Division 
of the defendant. The railroad station is situated about one-half mile 
north of the crossing, which is known as the Cove Run Crossing. The 
railroad runs nearly north and south and somewhat parallel with the 
river. The highway from Bellville runs south between the railroad 
and the river. When within about 200 feet of the railroad, it turns 
sharply to the east and crosses it. T'he train by which Dernberger was 
killed was coming from the south, and was due to pass this crossing 
at about 4:20 p. m., and was known as the "Fast Line Express." 

On the afternoon of the accident the deceased had gone to the depot 
to meet his daughter and a young lady, who had arrived that after- 
noon to pay her a visit. For some reason the young ladies preferred 
not to go in the wagon, but took a short cut, intending to get in the 
wagon after it had passed the crossing. They walked down the track 
where the accident occurred at a slow gait, consuming about 20 min- 
utes, expecting to meet the deceased. It appears that they were listen- 
ing "for the train," knowing that it was about time for "another train." 
Not finding the deceased, they started along the highway and had 
gone but a short distance east of the crossing when the accident hap- 
pened. 

The deceased, after leaving Bellville, and while proceeding towards 
the crossing, passed his son-in-law, Mike R. Buffington, on the road, 
who was also driving a team. The wagon in which deceased was rid- 
ing was of a peculiar type ; the wheels, hubs, etc., being of iron. The 
wheels were 36 inches in diameter. The bottom of the bed, which 
rested on the axles, was 19 or 20 inches from the ground. The team 
consisted of a pair of "right sprightly horses," about four years old, 
"which acted like any other horses." The top of the wagon bed was 
37 inches, coming to the top of the wheels. Buffington, whose wagon 
was heavily loaded (his horses being "scary" and afraid of the trains), 
dropped back and let the deceased pass. Buffington says that when 
about 345 or 350 yards from the crossing his attention was called to 
the train, and that he knew that it was after time for the train to come, 
and that it had not come up. 

After passing Buffington the deceased was joined by George Ander- 
son and Charles Barton, who got into the wagon for the purpose of 
riding a part of the way to their respective homes ; it being the inten- 
tion of Anderson to get off at the crossing. Anderson had been em- 
ployed by the railroad company for seven years, and had worked 
"right along that crossing." Barton had also worked for the company. 
Anderson stated that after he got in the wagon deceased said that it 
(the wagon) was not fit for the public highway on account of being so 
low, but that it was handy in hauling hay and wheat in ; that it could 
be driven over rough ground without being upset, and that it was 
not fit for the roads. He said that "we talked about hauling in hay 
and wheat, and how nice the wagon was on the place" ; that when the 
wagon reached a point about 2(X) feet from the track a trace became 
unhooked, and the deceased got out and hooked it up, and then got 
in the wagon and started again, the horses going in a prance or trot for 
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about SO feet; that within about 150 feet of the track, where the up- 
grade commenced, the horses were checked down to a slow walk ; and 
that just before reaching the crossing the horses were traveling not 
over 2 miles an hour. Witness also testified that when about 150 feet 
from the crossing the deceased "looked and listened, but did not see 
any train or hear any," and he checked the horses and looked for the 
train; that the south side of the road was all grown up with weeds, 
apple trees, horse weeds, elms, etc., there being horse weeds at this 
point 12 or 14 feet high. The witness, in referring to what they did at 
this point, said that they "pulled to the right," but that the railroad 
could not be seen on account of the growth of weeds, brush, and trees, 
and that there was a cornfield there on the right of way which hid 
their view. 
Traveling in the direction of the crossing in which the parties were 

?oing at the time, there was a curve in the highway where it turned 
rom north and south to west and east. The witnesses vary as to the 
location, width, and opportunity to see by the opening at this point, 
which is but natural, where parties rely upon recollection, without 
having made actual measurements. However, they all agree that 
a train on the track could be seen through this opening, but in 
order for a person riding in a wagon to see through the same it would 
be necessary for him to "raise up" ; that this would be especially true 
where one was riding in a wagon the height of the one used by de- 
ceased. Anderson testified that it was a narrow space about 150 feet 
from the crossing, and that by rising up in the wagon one could see two 
rail lengths of the railroad, or cars on it at a distance of about 11 rods 
down the track. Thomas Anderson, a^iother witness, locates the oj^n- 
ing at the same point, or a little farther from the track. He says tnat 
the top of an engine could be seen probably 400 or 500 feet down the 
track. Charles Anderson, another witness, said that it was a "little 
open space" just below the curve in the road, and that through this 
opening a little of the track could be seen. BuflSngton also testified 
that the open space was 3 or 4 feet wide, 30 or 40 yards from the 
crossing, and through which you could see a train coming from the 
south, and that the track above the whistling board could be seen from 
this point However, he also testified that probably a tram could be 
seen 1,000 feet from the crossing above the whistling board. 

Alexander Bosco, a farmer and practical surveyor, said that he 
measured the distance of the open space on the curve of the road; 
that it was about 30 or 35 yards from the track ; that the nearest end 
of the opening was 30 yards, and the other end 5 yards farther, which 
would make the opening 5 yards wide. This witness also testified that 
the opening was probably 8 or 10 feet wide at the point from which one 
could see 3ie whistling post, and that probably one-half of the whole 
length of a train could be seen in nearing the post. Witness Young 
said that the open space was about 120 feet from the river rail, and 
that you could see a train about two-thirds of the distance between two 
telegraph poles, but that you could not see it down to the curve in the 
track, which was shut oflf by the embankment. Witness Smith .said 
that the opening was 9 or 10 feet wide just at the point where the 
grade started, and that a train could be seen coming on the track from 
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that point Witness Sheets also testified that at 150 feet from the 
crossing there was an opening of 20 or 30 feet in width, and that one 
could see a train traveling between the crossing and the whistling post 
while pasSng over 30 or 40 feet of the track. 

It is but fair to assume that, if the deceased had "raised up" in his 
wagon at this particular point, he could have seen a considerable portion 
of tiie track, and, not having done so, we think his conduct in this 
respect is a circumstance which the court very properly considered as 
tending to show that he did not exercise the care and caution a traveler 
should, in view of the peculiar conditions surrounding the approach 
to this crossing. After leaving the point referred to as being ISO feet 
from the crossing, the deceased traveled at a rate of about 2 miles an 
hour until he reached the crossing, and continued so to travel, accord- 
ing to the evidence, until the horses' feet were in or near the center 
of the track, when the deceased exclaimed, "My God, there comes the 
Fast Line!" 

The defendant introduced a signed statement g^ven by Anderson 
to the claim agent, -the day after the accident occurred, in which, 
among other things, he said : 

"He (referring to the deceased) never spoke of the train, or apparently made 
no effort to see If a train waa coming.'* 

However, the witness at the trial, in referring to what transpired 
just before the accident, among other things said : 

"Q- After you and Mr. Barton got Into this wagon, what did you do then? 
A. We sat down on an egg case and was talking about his wagon. He said it 
wasn't fit for the public highway on accoui^t of being so low, but was the 
nioest and handiest thing he ever had on the farm to haul in hay and wheat 
on. Q. What direction did you go after you got into the wagon? A. Well, 
we went south. Q. How high was that wagon, if you know — the body — ^from 
the ground? A. Well, it was about 37 inches. Q. How was Mr. Demberger 
sitting? A. He was sitting on an egg case pretty well front of the wagon. Q. 
Where were you in reference to the -front of the wagon? A. Setting about 
2% feet from the back end on an egg case ; Mr. Demberger and Mr. Barton 
setting side by side. Q. What, if anything, did you and Mr. Demberger do 
between the time you got upon this wagon and the time of the accident? A. 
Well, we talked about hauling in hay and wheat — ^how nice the wagon was 
on the place. Q. Now, go on and tell in reference to looking or not looking 
for the train. A. We got within about 200 feet of the track when the trace 
became unhooked, and he stopped and hooked up that trace and then picked 
up the lines. Q. What, if anything, did you do in reference to looking for 
the approach of the train? 

"Mr. Ambler: Objected to." 

Counsel for plaintiff insist that the witness Anderson, among other 
things, testified that when within 16 feet of the track deceased looked 
and listened. A careful analysis of the evidence fails to sustain this 
contention. Anderson was the only witness who testified as to what 
happened just before and at the time the accident occurred. His testi- 
mony bearing on this point is as follows : 

"Q. What else did he do at that point? A, WeU, we started along and 
about 150 feet of the track started upgrade, 

"Court: About 200 feet of the track you say the traces became unfastened? 
A. Yes, sir; and about 150 feet of the track started up a little grade to the 
crossing, and he checked his horses to a slow walk, and looked and listened, 
but didn't see any train or hear any. 
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**Ck)iirt: That was 150 feet, where you went upgrade? A. Yes, sir. 

"Court: And he checked his horses? A. Yes, sir. 

"Ck>urt: Checked his horses and went at slow speed? A. Yes, sir. 

"Court: Did or did he not stop at that place? A. No, sir; he did not stopw 

"Mr. Bills: What, if anything, else did Mr. Dernberger do at or near the 
crossing? A. Well, that's all he done until we came up on the crossing, and 
when the horses' front feet came up in the middle of the track, he says, 
'My God, there is the Fast Dine!' and when he said that I looked, and it 
looked to me like it was within 15 or 20 feet of us, and I made a Jump back- 
wards, and he made an attempt to raise off the egg case, and my opinion Is 
made an attempt to jump to the right Q. At what speed was Mr. Dern- 
berger driving his team just before he came to the crossing? A. Very slow. 
I don't know how slow, but the horses almost stopped when he checked them 
and looked and listened for the train. Q. What, if anything, did he do in 
the way of looking for the train? A. Well, we pulled to the right and tried 
to look down, but couldn't see down the road on account of brush, weeds, and 
stuff growing up — couldn't see down from the road to the railroad track.'* 

From this testimony it appears that the point at which deceased 
turned to the right and looked and listeaed for the train was 150 feet 
distant from the crossing. It is true that, in response to the question 
as to what deceased did just before he came to the crossing, witness 
said, "The horses almost stopped when he checked them and looked 
and listened for the train ;" but in response to the next question wit- 
ness explains by sa)nng, "We turned to the right and tried to look 
down, but couldn't see down the road on account of weeds, brush, and 
stuff growing up — couldn't see down from the road to the railroad 
track." In response to the second question preceding this question, 
wherein the witness was asked, "What, if an3rthing, else did Mr. Dern- 
berger do at or near the crossing?" witness said, "Well, that's all he 
done until we came up on the crossing and when the horses' front feet 
were in the middle of the track." Witness could not have intended to 
convey the idea that when they got within 16 feet of the crossing de- 
ceased could not see down the road to the railroad track. Therefore 
we think the proper interpretation to be placed upon this testimony is 
that they could not see down the road to the railroad track on account 
of brush, weeds, etc., which obstructed the view at the point about 150 
feet from the crossing. 

The uncontradicted evidence shows that no signals were given at or 
near the whistling board. In describing just what happened as the 
train was in a very short distance of the parties, witness testified as 
follows : 

"Q. What happened after Mr. Dernberger drove upon the crossing? A. 
Why, he said, there Is the fast train, and made an attempt to Jump out of the 
wagon, and the train struck the wagon as he made the attempt to rise off 
of the egg case; * * * Q. How far could you see down the track at the 
time of this accident, when you were 16 or 18 feet from the track? A. Well, 
you could see probably 80 or 40 feet. Q. What, if anything, prevented you 
from seeing further than that? A. Why, there was brush and weeds grown 
up on the right of way. Q. As you approached near to the crossing from this 
point 16 or 18 feet back, what was the condition down the track as to seeing 
or not seeing? A. There was an embankment down there, between 12 and 13 
feet high, grown up with brush and weeds that hid your view all of the way 
from that down the track. Q. Can you state to the court and Jury the dis- 
tance that embankment is or was at that time down the track from the cross»- 
Ing? A. WeU, I never measured it, but X Judge It is 200 feet Q. What is 
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tbe condition of the track, the railroad track, on down from the cat there 
or embankment? -A. Well, grown up with brukh and weeds. Q. I mean as 
to being or not being straight track? A. Kind of on a curve. Q. What direc- 
tion does it curve in reference to the Ohio river? A. Well, it kind of comes 
up on a curve this way. Q. Curves towards the rirer or away from the river? 
A. Yes, sir; curves towards the river. Q. Can you state what the greatest 
possible distance is that a person could have seen that train down the track 
approaching from the south at the tlnte of the accident, if he had been on 
the crossing? A. Well, you could see it down the track, if right on the crossing, 
600 or 700 feet. Q. What, if anything, was there to prevent you from seeing 
a train still further down the track? A, Why it goes behind a big cut there; 
the curve turns there, and it goes behind this cut and hides your view." 

The witness, on cross-examination, among other things, testified as 
follows : 

"Q. How many places from where you stopped there at 200 feet ftom the 
crossing were there that you could look through and see the railroad, or cars 
on the railroad? A. There Is one place, I know. Q. Where was that? A- 
About 150 feet from the railroad crossing. Q. There was one place, haven't 
you stated, sitting down you couldn't see through? A. Yes, sir; could seo 
through by raising up in the wagon ; could see down probably two rail lengths. 
Q. And you didn't raise up? A. No, sir. Q. And Mr. Demberger didn't raise 
up? A. No, sir. Q. And Mr. Barton didn't raise up? A. No, sir. Q. Were 
not you gentlenHen teasing Mr. Demberger about the little wagon, or he talk- 
ing to you about that, about that time? A. No, sir. Q. What did he say 
about what his wagon could do? A. He was talking, when we first got in the 
wagon, how handy and nice it was on the place to haul in wheat and hay 
with ; thfit he could drive it over rough ground and wouldn't upset Q. Didn't 
he say it wasn't fit for a road wagon? A. He said it wasn't fit for the roads. 
Q. Don't you remember you were talking with him up until you got to the 
railroad track? A. No, sir. Q. What were you doing as you got there to- 
wards the track? Witness: Sir? • 

"Mr. Ambler: What were you doing — ^you three men — ^as you got up to- 
wards the track? A. We were setting on egg cases, and I had raised up 
about halfway maybe before, and put my hand on the wagon bed to get off 
at the crossing, Q. Why? A. I always get off there to go to my home. Q. 
Where was your home in reference to the railroad track? A. About three- 
quarters of a mile below Cove Run Crossing. Q. And you were going to get 
off at Cove Run Crossing and walk down the railroad track? A. No, sir ; I 
walk along the public road. • • ♦ Q. What was the first thing that any- 
body said about the train as you went along up there? A. Mr. Demberger 
was the first man that spoke about the train. When his horses' front feet 
were in the middle of the track he saw the train and. said, 'My God, there is 
the fast train now !' Q. Where were you? A. I was standing in the wagon 
bed. Q. Standing up? A. Yes, sir. Q. How far was the train from you 
then, coming from the south? A. It looked like it was within 15 or 20 feet 
of me. Q. What did you do? A. I immediately Jumped to escape, and as 
I made the Jump she picked up the wagon. Q. Did you notice the horses' 
feet, and notice where the train was when you made your Jump? A. When 
he first spoke, the horses' front feet were in the middle of the track ; buit be- 
fore I made the Jump they had Jerked the wagon onto the middle of the track. 

♦ ♦ • Q. How long, to your knowledge, had Mr. Demberger been in the 
habit of going across there at that crossing? .♦ ♦ • A. All his life, I reckon, 
so far as I know. Q. Well, how many years had you known of him being 
In the habit of going across there? A. The last 27 or 28 years. • • * 
Q. Haven't you worked along there In years gone by yourself? A. Yes, sir. 
Q. Well, now, I believe you testified after you left that point about 150 feet 
back you didn't stop at all? A. No, sir; he checked his horses to a very 
slow walk, almost to a standstill. Q. And kept coming on? A. Yes, sir. 

♦ ♦ ♦ Q. Do you remember Mr. Demberger telling you about the age of his 
hcM-ses? A. Yes, sir. Q. What did he say? A. Four years old. Q. And they 
acted like it, didn't they? A. They acted like any other horsea Q. Pretty 
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lively horses? Now, how much of. a space did you say there was between 
the line of the right of way and the rail in which you could look south, down 
the track? A. Why, there wasn't any you could see until within 16 feet of 
the track. Q, Very well. When you got within 16 feet of the track, how 
far could you look south? A. About 30 or 40 yards. Q. If you said feet 
before, do you mean yards now? Which do you mean? A. If I said feet, I 
mean yards. • • ♦ Q. Now, how ma ny^ places did you say. you stopped 
after you got in the wagon before you got on the track? A. Only one place. 
Q. Where was that? A. About 200 feet fromf the crossing. Q. And that was 
to hitch up a trace, wasn't it? A. Yes, sir. Q. Now, to get it right, where 
was that you could have looked through some place if you had raised up in 
the wagon? A. About 150 feet from the crossing. Q. But you didn't stop 
there? A. No, sir. Q. Did you stop any more until the engine struck the 
wagon? A. No, sir." 

Witness also testified as follows in regard to the statement that he 
had given the claim agent: 

"Q. I hand this paper to you, and ask you if this paper, three pages, two 
sheets, with your name on it, isn't the paper you signed there? A. A page and 
a half is what I signed. Q. Was that name signed there signed by you? A. 
Yes, sir. Q. And it was signed on that paper, wasn't it? A. A page and a 
half I signed ; yes, sir. I cannot say whether that is the paper or not. Q. I 
believe you do not read or write, except your name? A. No, sir; I cannot 
read, but I can write my own name." 

An examination of the testimony of this witness shows that he tes- 
tified at three different times that the deceased, just before the train 
came upon him, attempted to rise up and jump. After all the evidence 
oflfered by the plaintiff had been subniitted to the jury, plaintiff announc- 
ed that she rested her case, and defendant moved the court to direct a 
verdict, upon the ground that the evidence was insufficient to entitle 
plaintiff to a judgment. The court took the case under advisement until 
the next morning, when counsel for plaintiff asked permission to re- 
call the witness Anderson and interrogate him further before the 
jury touching newly discovered evidence. The witness, when asked as 
to what the deceased was- doing in regard to the team he was driving 
when he reached the point where a train approaching could be seen, 
said: 

"It looked to me like he was holding thenf with all the strength he had to 
bring them to a st<^." 

And, when asked as to what the team did, witness said : 

"Well, they Just stopped about on the track, maybe was in the middle of 
the track and made a lunge at the time It seen the train and jerked the 
wagon upon titie track." 

On cross-examination witness was asked if he had not theretofore 
testified that he could not make out whether the deceased was trying 
to rush his horses or draw them back, and said : 

'*Why, he made an attempt to hit the horses or check them, or raised to 
junrp from the wagon ; I couldn't say." 

Witness was further interrogated as to whether he had not already 
testified that, when deceased got up, he (witness) thought it was with 
the intention of making a jump. In response to this question witness 
said: 

"I said In my opinion.' I didn't know which he intended to do." 
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While it was obviously the purpose, of the plaintiff to show by this 
witness, when recalled, that the horses became unmanageable and the 
deceased did everything in his power to keep them from going upon the 
track, the mere reading of witness' testimony as to this point is sufficient 
to show that no such inference could be drawn therefrom. Further, 
this testimony is highly inconsistent with the statements made by wit- 
ness when he was first on the witness stand. Indeed, his own admis- 
sion shows that he was not willing to testify affirmatively to the state 
of facts sought to be established. 

As we have already stated, the defendant by leave of the court intro- 
duced- two witnesses out of order. At that time counsel no doubt felt 
that the case might go to the jury; but when they decided to request 
the court to direct a verdict the testimony of tliese two witnesses was 
excluded, or rather not considered; the court saying, among other 
things : 

"And the court further certifies that, In determining the motion to direct 
a verdict, the evidence of these two witnesses was totally disregarded by it" 

Therefore the court below, in disposing of the defendant's motion, 
based its judgment upon the uncontradicted evidence offered by the 
plaintiff. 

The daughter of the deceased was introduced as a witness, and 
among other things testified that the train which killed her father was 
10 minutes late. This evidence at most was conjectural ; she not hav- 
ing a time-table with which to verify her opinion in regard to the mat- 
ter. In view of the peculiar circumstances surrounding this case, we 
fail to see how evidence of this character could be material in deter- 
mining the question at issue. The deceased, in attempting to go upon 
the crossing, evidently knew about the "Fast Line," and he also must 
have known as a matter of common knowledge that railroads operate 
special trains, and that frequently trains are not run on time. New 
York, P. & N. R. Co. v. Kellam's Adm'r, 83 Va. 851, 3 S. E. 703. 

A number of other witnesses were introduced, most of whom testi- 
fied as to the condition of the approach to the crossing; others, that 
no signal was given by the defendant ; and some as to the amount of 
damages which plaintiff would be entitled to recover, in the event the 
court should hold that she had established a good cause of action. The 
real question presented to this court is as to whether, under all the cir- 
cumstances, the deceased exercised ordinary care from the time he 
left the point ISO feet distant from the crossing imtil he first saw the 
train approaching. 

[5] While Anderson, as we have said, testified that deceased "look- 
ed and listened" at a point 150 feet from the crossing, no other infer- 
ence can be drawn from his testimony than that after leaving this 
point he drove slowly, going at about the rate of 2 miles an hour, and 
that after he came to within 16 feet of the track, where witness said 
he could have seen 30 or 40 yards south of the crossing if he had look- 
ed, deceased drove his team onto the crossing, apparently oblivious to 
the fact that he might encounter the train in so doing. If he had only 
looked or listened, or even hesitated, when he came within 16 feet of 
the track, he could have saved his life and that of the other unfortunate 
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man who was riding with him. Bearing upon this point the court be- 
low, in referring to the facts, said : 

*' Anderson testified that they were driving at a rapid rate until they reached 
150 feet of the track, when they did not stop, but slowed down to a speed of 2 
miles per hour. It was proved beyond all doubt that the view of the track 
was obstructed. Anderson stated that, at a point about 16 feet before 
reaching it, the track could be seen for a distance of 80 or 40 rods ; he sub- 
sequently corrected this statement arid saidi for a distance of 30 or 40 yards. 
Young testified that from that point — ^16 feet before the team reached it — the 
track could be seen 360 feet. Recalling the fact that 6,280 feet constitute a 
mile, '10,560 feet 2 miles, it is mathematically sure that Demberger, driving 
at a speed of 2 miles per hour, would go 176 feet a minute, or 2i*/i6 feet per 
second. He therefore drove this 16 feet from where he could see the track in 
a little over 5 seconds ; had he ^topped the noise of his wagon at that point 
for these few seconds, so as to be able to look and listen effectively, he would 
have saved his life. Nay, more, admitting that the train was running 45 miles 
an hour, it was then covering 237.600 feet an hour, 3,860 feet a minute, 66 feet 
a second. If Demberger had stopped at the point 16 feet before reaching the 
crossing, where he could see the track for a distance of 150 to 200 feet accord- 
ing to Anderson, 360 feet according to Young, for two seconds, the train would 
have beat him to the crossing. Such mathematical demonstrations must 
startle us into a realization of how necessary it was for Demberger to have 
obeyed the legal obligation to stop, look, and listen." 

[8] Among other things, it was shown that the defendant failed to 
give a signal in approaching the crossing, either by ringing the bell or 
blowing the whistle, and, as we have stated, the plaintiff insists that 
the failure of the defendant to give the signal as required by the statutes 
of West Virginia was the proximate cause of the injury of plaintiff's 
intestate. In other words, that if the defendant had given this warning 
the accident would not have happened. The Supreme Court of the 
United States in the case of Railroad Company v. Houston, 95 U. S. 
697, 24 L. Ed. 542, in discussing this question passed upon this point ; 
the first syllabus in that case being in the following language : 

"The neglect of the engineer of a locomotive of a railroad train to sound its 
whistle or ring its bell on nearing a street crossing does not relieve a traveler 
on the street from the necessity of taking ordinary precautions for his safety. 
Before attempting to cross the railroad track, he is bound to use his senses — 
to listen and to look — in order to avoid any possible accident from an ap< 
proacbing train. Ifl he omits to use them, and walks thoughtlessly upon the 
track, or if, using them, he sees the train coming, and, instead of waiting for 
it to pass, undertakes to cross the track, and in either case receives any In- 
jury, he so far contributes to it as to deprive him of any right to complain. 
If one chooses in such a position to take risks, he must suffer the consequences. 
They cannot be visited upon the railroad company." 

In the case of R. A. Abernathy, Administrator, v. Southern Railway 
Company, 164 N. C. 91, 80 S. E. 421, and in Cork Treadwell, Admin- 
istrator of Henderson Treadwell, deceased, v. The Atlantic Coast Line 
Railroad Company, 169 N. C. 694, 86 S. E. 617, the case of Railroad 
Company v. Houston, supra, is cited with approval. 

In the case of Neininger v. Cowan, supra, 101 Fed. 787, 42 C. C. A. 
20, this court in passing upon the case, the facts of which are some- 
what analogous to the case at bar, speaking through Judge Simonton, 
said: 

"There can be no doubt, from the testimony presented at the trial, that the 
defendants were guilty of negligence. The train approached a crossing of two 
243 P.— 3 
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important streets in the city, and gave no notice whatever of its coming. The. 
witnesses heard no bell, and no whistle was sounded. No gates had been 
erected at the crossing, and no person was stationed at that place to give 
notice of a moving train. The defendants had neglected to observe the regula- 
tions prescribed both by an act of the Legislature and by the ordinances of the 
city. So it must be assumed that at the time of the accident, and as one cause 
of the accident, there was negligence on the part of the defendants. But this 
does not decide the case. 'The question in such cases' as this at bar Is (1) 
whether the damage was occasioned entirely by the negligence or improper con- 
duct of the defendant ; or (2) whether the plaintiff himself so far contributed 
to the misfortune by his own negligence or want of ordinary care and caution 
that, but for such negligence or want of care and caution on his part, the 
misfortune would not have happened.' Raiiroad Co. v. Jones, 95 U. S. 442, 
24 L. Ed. 507; Railway Co. v. Ives, 144 U. S. 424, 12 Supu Ct. 679, 36 L. 
Ed. 485." 

Judge Simonton in referring to the case of Missouri Pacific R. Co. 
V. Moseley, 57 Fed. 922, 6 C. C. A. 642, also said: 

"It goes without saying that injury from engines or cars can be and ought to 
be foreseen or anticipated as the probable result of walking across or on a 
railroad tracl£ without looldng both ways and listening for approaching en- 
gines. This is demonstrated by the fact that so universal is the experience 
that it has become a settled rule of law that such action is negligence. Rail- 
way V. Moseley, supra ; Elliott v. Railway, 150 U. S. 245, 14 Sup. Ct 85. 37 L. 
Ed. 1068. The negligence of th6 servants of a railroad company in not 
sounding a whistle or«ringing a bell does not excuse a person for not exercising 
ordinary care in crossing a track:. Railroad Co. v. Houston, 95 U. S. 697, 24 
L. Ed. 542." 

Also the case of Wright v. Southern Railroad Co., 155 N. C. 325, 
71 S. E. 306, extends the doctrine almost beyond the rule announced by 
the Supreme Court of the United States. In that case the plaintiff, 
who testified in his own behalf, said that : 

"On September 6^ 1909, he was going toward Canton, and had Just passed a 
little branch, and a freight train hove in sight coming from Canton ; that he 
drove on, his mare in a slow trot, kind of cantering along; he did not see 
anything to stop for, as the train had Just passed. He .thought everything 
was clear, and when he got to the railroad crossing, Hall, the man in the 
buggy with him, said, 'There is another train coming up there/ and plaintiff 
said, 'It is that train down there,' and Hall Jumped out of the buggy right 
at the track and said, *Whip up your mare, or you will be caught,* and 
plaintiff turned his head and looked up the track, and the train was about 
40 or 60 feet from him, coming backwards down the track, and he struck his 
mare, and the smoke and steam coming out scared the mare, and she threw 
him against the sign post and injured him." 

The Supreme Court of North Carolina in that case, among other 
things, said: 

"But we must recognize the principle, firmly established, that the Judge must 
decide, as a matter of law, the prteliminary question whether there is any 
legal evidence to be submitted to the Jury." 

After stating that caution should be observed, and the construction 
of the evidence most favorable to the plaintiff adopted, the court said : 

"Considering the evidence in this light, we must sustain the ruling of the 
judge, as it appears clear to us that the plaintiff was guilty of contributory 
negligence on his own evidence." 

Indeed, this rule is so well settled that we do not deem it necessary 
to prolong the discussion on this point, further than to say that tlie cases 
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of Southern Ry. Co. v. Carroll, 138 Fed. 638, 71 C. C. A. 88, and Chi- 
cago, St. P., M. & O. R. Co. V. Rossow, 117 Fed. 491, 54 C. C. A. 313, 
are directly in point and sustain the contention of the defendant. It 
will be noted that the case of Missouri Pacific Railroad Co. v. Moseley, 
supra, and also the case of Railroad Company v. Houston, supra, the 
latter being the leading case by the Supreme Court on this point, are to 
the same effect. 

In the case of Northern Pacific Railroad Company v. Freeman, 174 
U. S. 379, 19 Sup. Ct. 763, 43 L. Ed. 1014, the Supreme Court, through 
Mr. Justice Brown, who delivered the opinion of the court, said : 

"So far, then, as there was any oral testimony upon the subject, it tended 
to show that the deceased neither stopped, looked, nor listened before crossing 
the track, and there was nothing to contradict it. Assuming, however, that 
these witnesses, though uncontradicted, might have been mistaken, and that 
the jury were at liberty to disregard their testimony, and to find that he did 
comply with the law in this particular, we are confronted by a still more 
serious difficulty in the fact that, if he had looked and listened, he would 
certainly have seen the engine in time to stop and avoid a collision. He was a 
young man. His eyesight and hearing were perfectly good. He was acquaint- 
ed with the crossing, with the general character of the country, and with 
the depth of the excavation made by the highway and the railway. The tes- 
timony is practically uncontradicted that for a distance of 40 feet from the 
railway track he could have seen the train approaching at a distance of 
about 300 feet, and, as the train was a freight train, going at a speed not exceea- 
ing 20 miles an hour, he would have had no difficulty in avoiding It ♦ • ♦ 
If, in this case, we were to discard the evidence of the three witnesses en- 
tirely, there would still remain the facts that the deceased approached a rail- 
way crossing well known to him ; that the train was in full view ; that, if he 
had used his senses, he could not have failed to see it; and that, notwith- 
standing this, the accident occurred. Judging from the common experience 
of men, there can be but one plausible solution of t!he problem how the colli- 
sion occurred. He did not look; or, if he looked, he did not heed the 
warning, and took the chance of crossing the track before the train could 
reach him. In either case he was clearly guilty of contributory negligence." 

However, counsel for plaintiff insists that the evidence shows that 
deceased continued to look and listen up to the very moment that he 
was struck by the train. As we have stated, we do not think that there 
is any evidence to sustain this contention ; but, even if there had been 
testimony that deceased was looking and listening the circumstanccb 
surrounding this occurrence are such as to render the truthfulness of 
such evidence highly improbable. Judge Van Devanter in the case 
of Chicago & N. W. Ry. Co. v. Andrews, 130 Fed. 65, 64 C. C. A. 399, 
in an opinion rendered by the Circuit Court of AppesJs for the Eighth 
Circuit, said : 

"Common knowledge tells us that in the presence of a strong wind blowing 
across the track the train could not have been entirely or largely obscured by 
smoke issuing from a small smokestack 25 feet In the air and only 18 feet from 
the track. The action of the wind would necessarily dissipate the smoke, and 
prevent it from falling to the ground in large volume so near the stack from 
which it was being discharged. If plaintiff had looked with any care, he 
would have seen the train. It was there. His presence upon the track and 
the collision were practically simultaneous. His mistake is disclosed by his 
own testimony, wherein he admits his controlling anxiety to cross in advance 
of the freight train, and says: 'I placed my eyes on this freight train, and 
advanced [two steps], * ♦ ♦ and saw this [passenger] train.' He actually 
steppe^ immediately in front of the moving train. If plaintiff had listened at' 
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tentlvely, he would also have heard the approaching train before he took the 
two unfortunate steps. Common knowledge tells us that a train of cars drawn 
oyer a railroad track by a 90-ton engine at a rate of 50 miles an hour makes 
a great noise, and that ev^i a strong wind, not of extraordinary or unusual 
velocity or force, does not render it possible for such a train to come unex- 
pectedly upon one who possesses a good sense of hearing and is reasonably em- 
ploying it for his protection under circumstances which otherwise permit its 
free use. That plaintiff, in possession of good sight and hearing, could have 
looked and listened, and not have seen or heard the train, which must have 
been in plain view, and making a great nolse^ is contrary to all reasonable 
probability, in opposition to the physical facts, and impossible of belief. In 
these circumstances his testimcmy that he looked and listened is entitled to 
no credence, and does not create a conflict in the evidence." 

The following cases are to the same effect: William Holden v. 
Pennsylvania Railroad, 169 Pa. 1, 32 Atl. 103 ; Eliza Coppuck v. Phil- 
adelphia, Wilmington & Baltimore Railroad Company, 191 Pa. 172, 43 
Atl. 70; Virginia & S. W. Ry. Co. v. Skinner, 119 Va. 843, 89 S. E. 
887. 

As we have said, it is earnestly insisted by counsel for plaintiff that 
the case of Continental Improvement Co. v. Stead, supra, 95 U. S. 161, 
24 L. Ed. 403, is on "all fours" with the case at bar, and therefore bind- 
ing on this court. A careful consideration of this case, in view of the 
rulings of the Supreme Court since the judgment therein was rendered 
we think justifies us in saying that a proper interpretation of all the 
Supreme Court had to say at that time shows that it was not intended 
to in any wise modify the rule as announced in the cases of Railroad Co. 
V. Houston, supra. Railroad Co. v. Jones, supra, and Railroad Co. v. 
Freeman, supra. There the — 

"plalntiflf was going east,' away from the vmage, foUowing another wagon, 
and in approaching the railroad track could not see a train coming from the 
north, by reason of the cat and interyenlng obstructions. There was no evi- 
dence tending to show that the plaintlif, though he looked to the southward 
(from which direction the next regular train was to come), did not look 
northwardly; that his wagon produced much noise as it moved over the 
frozen ground ; that his hearing was somewhat impaired, and that he did not 
stop before attempting to cross the track ; also, evidence tending to show that 
the engineer in charge of the train used all efforts in his power to stop-it after 
he saw the plaintiff's wagon on the track. The evidence was conflicting as 
to whether the customary and proper signals were given by those in charge 
of the locomotive, and as to the rate of speed the train was running at the 
time; some witnesses testifying that it was at an unusual and improper 
rate, and others to the contrary." 

There no motion was made to direct a verdict for the defendant 
However, exceptions were taken to the refusal of the court below to 
adopt certain instructions presented by counsel for defendant. In re- 
ferring to the questions sought to be reviewed Mr. Justice Bradley 
said : 

"The present writ of error is brought to review the instructions given by 
the court to the jury on the trial." 

The first and second paragraphs of the syllabus are in the following 
language : 

"1. Travelers upon a common highway which crosses a railroad upon the 
same level, and the railroad company running a train, have mutual and 
reciprocal duties and obligations; and, although the train has the rif^ht of 
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way, the flame degree of care and diligence In ayoiding a collision is required 
from each of them. 

"2. That right does not, therefore, impose upon such a traveler the whole 
duty of avoiding a- collision, but is accompanied with and conditioned upon 
the duty of the train to give due and timely warning of its approach." 

The court, after announcing the rule as epitomized in the syllabus 
from which we have, quoted, among other things, said: 

"On the other hand, those who are crossing a railroad track are bound 
to exercise ordinary care and diligence to ascertain whether a train is ap- 
proaching. They have, indeed, the greatest incentives to caution, for their 
lives are in imminent danger if collision happen; and hence it will not be 
presumed, without evidence, that they do not exercise proper care in a par- 
ticular case. But, notwithstanding the hazard, the infirmity of the human 
mSind in ordinary men is such that they often do manifest a degree of negli- 
gence and temerity entirely inconsistent with the care and prudence which is 
required of them — such, namely, as an ordinarily prudent man would exercise 
under the circumstances. When such is the case, they cannot obtain repara- 
tion for. their injuries, even though the railroad company be in fault They 
are the authors of their own misfortune." 

In this connection it should be remembered that the cases of Railroad 
Q). V. Houston, supra, and Railroad Company v. Jones, supra, are re- 
ported in the same volume and were decided at the same term at which 
the Stead Case was decided. Therefore, that the court must have had 
the Stead Case in mind at the time the opinions in the other two cases 
were rendered. There being, as we have stated, no motion to direct a 
verdict in the Stead Case, the real question presented in this case, 
where the facts are different from that case, was not passed upon by 
the Supreme Court at that time. 

In the case of Schofield v. Chicago, Milwaukee & St. Paul Railway 
Company, supra, 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224, the 
Supreme Court also applied the doctrine . announced in the Houston 
Case. There the court below directed a verdict in favor of the de- 
fendant upon the ground that the plaintiff by his own showing was 
guilty of negligence, whatever the negligence may have been on the 
part of the defendant; the court, among other things, saying: 

"Applying the test that, if It would be the duty of the court, on the plain- 
tilTs evidence, to set aside, as contrary to the evidence, a verdict for the de- 
fendant, if given, the court had authority to direct a verdict for the defend- 
ant, it comsiderdd the case under the rules laid down in Ck>ntinental Improve- 
ment Co. V. Stead, 95 U. S. 161 [24 L. Ed. 403], and especially in Railroad 
Co. V. Houston, 95 U. S. 697 [24 L. Ed. 542], and arrived at the conclusions 
of law, that neither the fact that the train waa not a regular one, nor the 
fact of its high rate of speed, excused the plaintiff from the duty of looking 
out for a train ; that the fact that it did not stop at the depot could avail 
the plaintiff only on the view that, hearing a whistle from it, as it was 
south of the depot, he supposed it would stop there, and so failed to look, 
but that, in such case, he would have been negligent, because it was not 
certain the train would stop at the depot, and ^e would have had warning 
that a train was approaching ; that the neglect of the train to blow a whistle 
or ring a bell between the depot and the crossing did not relieve the plaintiff 
from the duty of looking back, at least as far as the depot, before going on 
the track ; and that, in view of the duty incumb^it on the plaintiff to look for 
a coming train before going so near to the track as to be unable to prevent 
a collision, and of the fact that he was at least 100 feet from the crossing 
when the train passed the depot, and could then have seen it, if he had look- 
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ed, and have aroided the accident by stopping until it had passed by, he was 
negligent in not looking." 

The plaintiflF , as we have stated, cites the case of Grand Trunk Rail- 
way Company v. Ives, supra, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 
485, in support of its contention. The Supreme Court in that case, 
among other things, says : 

"Nothing was said by this conrt in Railroad v. Houston, 95 U. S. 697 [24 
L. Ed. 6^], or in Schofield v. Chicago & St Paul Railway. 114 U. S. 015 [5 
Sup. Ct 1125, 29 li. Ed. 224], which are relied upon by th^f defendant, that in 
any wise conflicts with the instructions of the court b^ow in this case, or 
lays down any different doctrine with respect to contributorj' negligence. 
Delaware RaUroad v. Converse, 139 U. S. 469 [U Sup. Ct 569, 35 L. Ed. 213]." 

In the case of Delaware, etc., Railroad Co. v. Converse, 139 U. S. 
474, 11 Sup. Ct. 569, 35 L. Ed. 213, it being shown that there was a 
severing of a train of cars on a railroad track at nighttime, leaving 
a part uncontrolled, except by ordinary brakes, to run across a public 
highway at a grade, without warning by either flagman, bell, whistle, or 
some other effective means that they were approaching, was this evi- 
dence of an utter disregard of persons using the highway, such as to 
justify the court in saying as a matter of law that it constituted negli- 
gence on the part of the railroad company for which plaintiff could re- 
cover unless he had been guilty of contributory negligence ? The Su- 
preme Court in that case cites with approval the cases of Railroad Co. 
V. Houston, supra, and Railroad Co. v. Jones, supra. Instead of modi- 
fying the doctrine announced in these cases, the court reaffirmed the 
same, quoting that portion of the Jones Case wherein the court said : 

**The plaintiff himself so far contributed to the misfortune, by his own 
negligence or want of ordinary care and caution, that but for such negligence 
or want of care and caution on his part the misfortune would not have hap- 
pened." 

The Houston Case has often been quoted, it appearing, as shown by 
** Shepherd's United States Citations," to have been cited 7 times by 
d^e Supreme Court and 71 times in the Federal Reporter. While in 
the Schofield Case the court refers to the Stead Case as well as the 
Houston Case, it preffers the Houston Case, and cites with approval 
diat portion of the Houston Case wherein it was held that the failure of 
the engineer to sound a whistle or ring a bell did not release the deceas- 
ed from taking ordinary precautions for her safety. 

Counsel for plaintiff further contend that the facts in the case of 
Sealey v. Southern Ry. Co., 151 Fed. 736, 81 C. C. A. 282, decided by 
thiscourt, are analogous to those of the case at bar, and therefore that 
the same is an "authority on all fours, binding here." The facts of that 
case are wholly different from the case at bar. In order to show this, 
we need only quote that portion of the opinion wherein the court says : 

"He looked in going down the steps, within a few feet of the track of the 
defendant company, and, after getting down, again looked for the approach 
of trains, and, none being in sight, proceeded on his way over the conrpany^a 
tracks to his place of business. • ♦ • After he had looked the second time, 
he walked a distance of 30 feet along the track, then stepped uijon it, with- 
out at the moment looking back. It is not dear from the evidence that he 
thus stepped upon the track, or when he did so after looking; but. assuming 
that he did walk the 30 feet after looking, he had only a moment before looked 
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back, where he could see a distance of 300 yards, and he should not, therefore, 
be held conclusively disentitled to recover, because of his failure again to 
look, especially as he was observing the movements of a shifting engine in 
front of which he had to pass." 

The foregoing, we think, disposes of plaintiff's contention as respects 
that case. 

[7] From what we have said we are of opinion that the rule an- 
nounced in the Houston Case, as well as the Neininger Case, is con- 
trolling, and should be followed by this court. When we apply that rule 
to the facts in the case at bar, we cannot escape the conclusion that, had 
it not been for the negligence of the plaintiff's intestate at and just 
before the time he reached the crossing, the accident would not have 
happened. The testimony of the various witnesses as to the interven- 
ing space between the obstructions to which we have referred and the 
crossing, and the distance one could have seen along the track in the di- 
rection from whence the train came, we think, was sufficient to establish 
the fact that, if the plaintiff had looked and listened at that point be- 
fore going upon the crossing, he could have seen'or heard the approach- 
ing train in ample tinie to avoid the accident. 

Counsel for plaintiff also contend that, notwithstanding the Neinin- 
ger Case, this court should follow the decisions of the highest court 
of the state in actions at law, except in cases of grave and palpable er- 
ror, as to general commercial law and general jurisprudence, and cite 
in support of this contention the case of Sim v. Ed§nborn, 242 U. S. 
131, 37 Sup. Ct. 36, 61 L. Ed. 199, wherein the court, among other 
things, said: 

'This cotirt has nfany times considered how far federal tribunals, when un- 
dertaking to enforce laws of the states, should follow opinions of their oourta 
The authorities were reviewed and rule announced in Burgess v. Seligman, 
107 U. S. 20, 33, 34, 35 [2 Sup. Ct. 10, 27 L. Ed. 359], which declared that, as 
to doctrines of commercial law and general Jurisprudence, the former ex- 
ercise their own judgment: 'but even in such cases, for the sake of harmony 
and to avoid confusion, the federal courts will lean towards an agreement of 
views with the state courts, if the question seemd to them balanced with 
doubt' • • ♦ The conclusions of the Court of Appeals in Heckscher's Case 
[203 N. Y. 210, 96 N. B. 441], are not in direct conflict with any declared 
views of this court, and sonne expressions in our former opinions tend to sup- 
port them." 

Counsel insist that the decisions of the Supreme Court of West Vir- 
ginia are to the effect that the question as to whether one has been neg- 
ligent in failing to stop, look, and listen "is generally presented as a 
mixed question of law and fact to be submitted to the jury. * * * " 
In support of this contention the case of City of Elkins v. Western 
Maryland R. Co. (W. Va.) 86 S. E. 763, is cited. The court in that 
case, among other things, said : 

"The sole question presented for our decision is whether, under all the facta 
and circumstances attending themf at the time, plaintiff's servants were guilty 
per se, and as matter of law, of contributory negligence in not stopping before 
going upon the track. ♦ • ♦ We do not think the court was justified in 
holding in this case that plaintiff's servants were guilty per se of contributory 
negligence." 

In the above case it was held that it was not negligence per se in all 
cases for a traveler upon a public street or road, in approaching a rail- 
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road, not to stop, as well as to look and listen, before attempting to go 
upon the track. On tho other hand, it was held that, when a question 
arises as to whether the party attempting to cross had failed to stop, 
then an issue is raised as to a mixed question of law and fact, and 
therefore should be submitted to the jury. In that case it was also con- 
ceded that in cases of peculiar circumstances, where the facts were 
such that no two men could differ, it would then become the duty of 
the court, as a matter of law, to determine upon all the facts as to 
whether the negligence of the plaintiff was the proximate cause of his 
injury. There the court sought to distinguish between Bey el v. New- 
port News & M. V. R. Co., 34 W. Va. 538, 12 S. E. 532, on the ground 
that in the latter case it was shown that the plaintiff neither stopped, 
looked, nor listened where he could have heard a signal from an ap- 
proaching train, and that being behind a wall running almost down to 
the railroad, which obscured his vision, and to a considerable extent 
his hearing, until he had reached a point within a very short distance 
of the track, and at a time when he knew that a train was about due. 
When we apply the rule announced in the City of Elkins Case to the 
facts as established in this case, we find nothing therein in conflict 
with what we conceive to be the universal rule where one, in utter dis- 
regard of surrounding dangers, neither listens nor looks before placing 
himself in a position of imminent peril. 

It is well settled that, where a rule has been established by the fed- 
eral courts anterior to a decision by the state courts, or where, on the 
other hand, the cause of action accrued after a change of decision in 
the state courts, the federal courts will abide their own decisions, or 
follow the decision of the state court at the time the cause of action 
accrued. It appears from the evidence that the plaintiff's cause of ac- 
tion accrued on the 25th diy of July, 1915, and the Supreme Court of 
West Virginia rendered its decision in the case of City of Elkins v. 
Western Maryland Railroad Company, supra, on the 12th day of Octo- 
ber, 1915. It is urged by counsel for plaintiff that Neininger v. Cowan, 
supra, was decided in view of the rule announced in Beyd v. Newport 
News & M. V. R. Co., supra, and Berkeley v. Chesapeake & O. R. 
Co,, 43 W. Va. 11, 26 S. E. 349, and that the local law of that state is 
now expressed in the City of Elkins Case, which practically overrules 
the two last-named cases, and should, therefore, be adopted by this 
court. 

[8, 9] We cannot concur in this suggestion for tvfo reasons: (a) If 
the decision in the City of Elkins Case overrules the decisions of that 
court, this court would not be bound by such decision as to a cause of 
action which accrued prior to the date of its rendition ; and (b) if the 
cases which counsel contend have been overruled did not establish the 
law of that state, then this court would not be required to alter its 
judgment in the case of Neininger v. Cowan, supra, simply because the 
state court had changed its view of the law. In other words, this court, 
in the absence of a well-established rule by the state court of West 
Virginia, was warranted in forming its independent judgment on the 
subject, and, in any event, it is not disposed to change its judgment, so 
as to meet the views of the later decisions in a cause of action like the 
one at bar, where rights and liabilities have arisen before the last-nam- 
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ed decision by the Supreme Court of the state. Stanley Co. Commis- 
sioners V. Coler, 190 U. S. 437, 23 Sup. Ct. 811, 47 L. Ed. 1126; Kuhrt 
V. Fairmont Coal Company, 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 
228. In the latter case the Supreme Court said : 

"We take it, then, that it Is no longer to be questioned that the federal 
coarts in determining cases before them are to be guided by the foUowing 
rules: (1) When administering state laws, and determining rights accruing 
under those laws, the Jurisdiction of the federal court is an independent one, 
n<ft subordinate to, but co-ordinate and concurrent, with the jurisdiction of 
the state courta (2) Where, before the rights of the parties accrued, certain 
rules relating to real estate have been so established by state decisions as to 
become rules of property and action in the state, those rules are accepted by 
the federal court as authoritative declarations of the law of the state. (3j 
But, where the law of the state has not been thus settled, it is not only the 
right but the duty of the federal court to exercise its own Judgment, as it 
also always does when the case before it depetids upon the doctrines of com- 
mercial law and general Jurisprudence. (4) So. when contracts and trans- 
actions are entered into and rights have accrued under a particular state of 
the local decisions, or when there has been no decision by the state court on 
the particular question involved, then the federal courts properly claim the 
right to give effect to their own Judgment as to what is the law of the state 
ai^Ucable to the case, even where a different view has been expressed by 
the state court after the rights of parties accrued. But even in such cases, 
for the sake of comity and to avoid confusion, the federal court should al- 
ways lean to an agreement with the state court, if the question is balanced 
with doubt*; 

Being of opinion that the other assignments of error are without 
merit, we do not deem it necessary to discuss the same. 

[10] No hard and fast rule as to the duty of a traveler on the high- 
way to stop, look, and listen before crossing a railroad can be laid 
down. Under some circumstances the railroad company may so act 
as t(^ allay the sens© of danger suid relieve the traveler from the obli- 
gation to stop, look, and listen. A plain view of the track may make 
it no breach of duty for him not to stop or listen. He may be traveling 
on foot or so silently that he can listen as well going as stopping. The 
obstruction of the view may be such that he is obliged to depend upon 
his hearing without the aid of his sight. We, therefore, do not lay 
down the inflexible rule that a traveler must stop, look, and listen un- 
der all circtunstances. All that we decide in this case is that the evi- 
dence excludes any othet reasonable conclusion, and that the decedent 
did not exercise the care in going on the track that a reasonable man 
would take for his own protection, and therefore the plaintiff cannot 
recover. 

The facts of this case, when considered from any viewpoint, are 
such as to impel us to the conclusion that the negligent conduct of 
plaintiff's intestate was the proximate cause of his injury. Such be- 
ing the case, we are of opinion that the action of the lower court in di- 
recting a verdict in favor of defendant was eminently proper. 

For the reasons stated, the judgment of the lower court is affirmed. 
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PABKEB, Superintendent for Fiye Olylllzed Tribes, et al. t. RILEY et aL 

(Oircuit Couri; of Appeals, Eighth Clrcalt May 14, 1917.) 

No. 4520. 

1. Indians ^=»16(3) — Lands — ^Lkases — Appboval by Secretart oi?" Interior. 

Act May 27, 1908, c. 199, f 1, 35 Stat 312, provides that homesteads of 
allottees enrolled as mixed-blood Indians having half or more than half 
Indian blood, and all allotted lands of enrolled full-bloods and mixed-bloods 
of three-fourths or more Indian blood shall not be subject to alienation 
prior to April 26, 1931, except that the. Secretary of the Interior may re- 
move such restrictions wholly or in part. Section 2 authorizes leases 
of restricted lands for oil, gas, or other mining purposes with the approval 
of the Secretary of the Interior. Section 9 provides that, if any member 
of the. Five Civilized Tribes shall die leaving issue bom since March 4, 
1906, the homestead of the allottee shall remain Inalienable for the use 
and support of such issue during their lives' until April 26, 1931, unless 
restrictions against alienation are removed by the Secretary of Interior in 
the manner provided in section 1. Held that, where an allottee died 
leaving a child born since March 4, 1906, and other heirs, the subsequent 
approval by the Secretary of the Interior of an oil and gas lease by the 
heirs removed the restrictions on alienation from the leasehold and 
the royalties thereunder, without a removal of the restrictions or aliena- 
tion being first procured under section 1. 

[Ed. Note. — ^For other cases, see Indians, Cent. Dig. § 45.1' 

2. Indians <e=>16(3) — ^Lands — Leases — Approval by Secretary of Interior. 

Such lease was an alienation of the oil and gas taken from the land 
by the lessor, and the approval thereof by the Secretary of the Interior 
was a removal of restrictions on such alienation. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. { 45.1 

S. Indians <3=>18 — Lands — Descent — Rights of Parties. 

Assuming that the child bom after March 4, 1906, has an estate for life 
in the allotment, and that this estate was nob terminated or changed by 
the- lease, the royalties nevertheless belonged to the heirs in equal shares, 
to whom the land descended under the Laws of Oklahoma, since as owner 
of an estate for life she had no right to open any mines, and no right by 
virtue of her life estate to the royalties or rents and profits from mines 
subsequently opened. 

[Ed. Note. — For other cases, see Indians, Cent Dig. f 49.] 

4. Indians ^=»18— Lands — Descent — Rights or Parties. 

The child bom subsequently to March 4, 1906, did not have an estate 
for life in the allotment, but at most only an estate for years, de- 
feasible during its term by her death, or by the removal of the restric- 
tions on alienation by the Secretary of the Interior. 

[Ed. Note. — For other cases, see Indians, Gent Dig. § 49.] 

5. Constitutional Law <e=>93(l) — Indians ^=»15(1) — Lands — Restrictions 

ON Alienation — Vested Rights. 

Section 7 of the Original Creek Agreement (Act March 1, 1901, c. 676, 31 
Stat 861) and section 16 of the Supplemental Creek Agreement (Act 
June 30, 1902, c. 1323, 32 Stat 500) provided that the homestead of Indian 
allottees should be inalienable for 21 years, and remain after the death of 
the allottee for the use and support of children born after the date of the 
ratification of the original agreement. Held, that Act May 27, 1908, so 
far as its provisions are repugnant to and Inconsistent with the original 

'or other cases see same topic & KET-NUMBER in all Key-Numbered Digests & Indexes 
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and Supplemental A^eements, repeals them, and is a substitute therefor, 
and such repeal did not deprive the children of an Indian allottee of any 
vested estate or constitutional rights. 

Reed, District Judge, dissenting in part. 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma; Ralph E. Campbell, Judge. 

Suit by Tootie Riley, a minor, by U. C. Stockton, her guardian, 
and others, against Gabe E. Parker, as Superintendent for the Five 
Civilized Tribes, successor of Dana H. Kelsey, as United States Indian 
Superintendent, Union Agency, and another. From the decree (218 
Fed. 391), defendants appeal. Affirmed. 

Paul Pinson, Sp. Asst. U. S. Atty,, of Muskogee, Okl. (D. H. Line- 
baugh, U. S. Atty., of Muskogee, Okl., and Carter Smith, Sp. Asst. 
U. S. Atty., of Tulsa, Okl., on the brief), for appellants. 

W. J. Horton, of South McAlester, Okl. (R. A. Smith, of McAlester, 
Okl., on the brief), for appellee Riley. 

C. H. Tully, of Eufatda, Okl., for other appellees. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. On October 3, 3912, Tootie Riley, a 
minor, by her guardian, Julia Willingham, a minor, by her guardian, 
and I>oc Willingham, the sole heirs at law of Emma Derrisaw Wil- 
lingham, who before her marriage to Doc Willingham was Emma 
Derrisaw, a full-blood Creek Indian, made an oil and gas mining lease 
of 40 acres of land in Creek county, Okl., which had been allotted to 
Emma Derrisaw as her homestead, and provided in the lease that the 
royalties payable by the lessee should be paid, and they have been paid, 
to the United States Indian superintendent. Union agency, and to his 
successor, Gabe E. Parker, superintendent of the Five Civilized Tribes, 
who, together with W. M. Bstker, cashier and special disbursing agent 
for the Five Civilized ^Tribes, now hold the same in trust for the bene- 
fit of the lessors. More than $15,000 are thus held and are ready for 
distribution, and the question in this case is when and in what way it 
should be divided among the lessors. The court below held that each 
of them was entitled to receive one-third thereof, and so decreed. 
From this decree the officers appeal, and their counsel present numer- 
ous objections and theories inconsistent with the adjudication below. 

In the first place they contend that the approval of the lease by the 
Secretary of the Interior did not effect the removal of the restrictions 
on alienation of the part of the property which the lease granted to the 
lessee the right to take from it, and hence that the fund must be re- 
tained until 1931 : (a) Because a removal of restrictions is expressly 
a distinct act from the approval of a lease; and (b) because an oil and 
gas mining lease is not an alienation of land. The first arugment in 
support of this contention is founded on the fact that in the disposition 
of tihe lands of the Indians Congress imposed more extensive restric- 
tions upon their homesteads than upon their other allotted lands, and 
upon sections 1, 2, and 9 of the act of May 27, 1908 (35 Stat. 312, 315, 
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c. 199). These are the provisions of these sections material to this 
controversy : 

Section 1 : "All homesteads of said allottees enrolled as mixed-blood Indians 
having half or mtore than half Indian blood, including minors of such degrees 
of blood, and all allotted lands of enrolled full-bloods, and enrolled mixed- 
bloods of three-quarters or more Indian blood, including minors of sa<di de- 
grees of blood, shall not be subject to alienation, contract to sell, power of 
attorney, or any other incumbrance prior to April twenty-sixth, nineteen 
hundred and thirty-one, except that the Secretary of the Interior may remove 
such restrictions, wholly or in part, under such rules and regulations con- 
cerning terms of sale and disposal of the proceeds for the benefit of the re< 
spective Indians as he may prescribe. The Secretary of the Interior shall 
not be prohibited by this Act from continuing to remove restrictions as here- 
tofore, and nothing herein shall be construed to impose restrictions removed 
from land by or under any law prior to the passage of this act." 

Section 2: "Leases of restricted lands for oil, gas or other mining pur^ 
poses, leases of restricted homesteads for more than one year, and leases o£ 
restricted lands for periods of more than live years, may be made, with the 
approval of the Secretary of the Interior, under rules and regulations pro- 
vided by the Secretary of the Interior, and not otherwise." 

Section : "That if any member of the Five Civilized Tribes of one-half 
or more Indian blood shall die leaving issue surviving, bom since March 4, 
1906, the homestead of such • • • allottee shall remain inalienable, unless 
restrictions against alienation are removed therefrom by the Secretary of 
the Interior in the manner provided in section 1 hereof, for the use and sup- 
port of such issue, during their life or Uvea, until April 2,6, 1931, ♦ ♦ ♦ in 
the event the issue hereinbefore provided for die before April 26, 1931, the 
land shall then descend to the heirs, according to the laws of descent and 
distribution of the state of Oklahoma, free from aU restrictions." 

Emma Derrisaw's homestead allotment was duly selected, allotted, 
and patented to her. In the year 1901 her daughter, Tootie Riley, was 
bom. In July 1905, Emma Derrisaw and Doc Willingham intermar- 
ried, and as the result of this marriage Julia Willingham was bom on 
February 11, 1907. In November, 1907, Emma Derrisaw Willingham 
died intestate. As Julia Willingham is her only issue bom since March 
4, 1906, the right to use and occupation of the homestead until April 
26, 1931, is vested in her by the terms of section 9, subject to the termi- 
nation of that right by her death before that time, or by the removal 
of restrictions on alienation from the land, either in whole or in part. 
Subject to this homestead right of Julia, the title to the land, accord- 
ing to the laws of descent and distribution of Oklahoma, vested in 
Tootie Riley, Julia Willingham, and Doc Willin^am in fee in equal 
shares upon the decease of Emma Derrisaw Willingham. The fact 
that the lease was lawfully and regularly made and that it was duly 
approved by the Secretary is conceded. 

[1] But counsel call attention to the declaration of section 9 to the 
effect that the homestead in cases of this class shall remain inalienable 
*'unless restrictions against alienation thereof are removed therefrom 
by the Secretary of tfie Interior in the manner prescribed by section 
1 hereof," and insist that the approval of the lease was ineffective to 
remove the restrictions on alienation from the leasehold or from the 
royalties collected from it, because the Secretary in the approval of 
the lease acted under section 2, and not imder section 1 of the act of 
May 27, 1908. They also urge that under section 5 of the act (35 
Stat 313), which declares that any attempted alienation or incum- 
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brance by deed, mortgage, contract to sell, or other instrument or meth- 
od of incumbering rejd estate, which affects the title to land allotted to 
allottees of the Rve Civilized Tribes, prior to the removal of restric- 
tions therefrom, and also any lease of such restricted land made in 
violation of law, shall be absolutely null and void, necessarily renders 
the attempted removal of any restriction upon alienation by the ap- 
proval of a lease by the Secretary void unless the restriction upon 
alienation had been first removed by a prior proceeding under section 

1. These arguments, however, seem too subtle and ingenious to be 
sound. Section 1 provides that the Secretary may remove the restric- 
tions on alienation wholly or in part under such rules and regulations, 
concerning terms of sale and disposal of the proceeds as he may pre- 
scribe. Section 2 provides that leases of restricted lands for oil, gas, 
or mining purposes approved by the Secretary under rules and regula- 
tions provided by him shall be valid. Valid leases of lands valuable for 
their oil, gas, or mineral result in the extraction and disposition of the 
most valuable part of the property and necessarily remove from that 
part of the property all restrictions upon alienation. If they failed to 
remove such restrictions, they would be ineffective and void. If ap- 
proved under section 2 they necessarily remove the restrictions from 
the property in part under rules and regulations provided by the Sec- 
retary, and if restrictions were removed to the same extent under sec- 
tion 1 they would likewise be removed under rules and regulations pro- 
vided by the Secretary. 

Section 1 is indeed broader than section 2, and it authorizes the Sec- 
retary to remove the restrictions wholly as well as partly from tbf 
land; but as the whole is greater than any of its parts, and includes 
them all, section 1 includes the power to remove the restrictions on the 
leaseholds and their products which the Secretary is also empowered to 
remove by means of his approval of leases under section 2. It may be 
that the provision in section 9 that the homestead shall remain' in- 
alienable unless the restrictions are removed under section 1 refers to 
the removal of the restrictions wholly and not in part. However this 
may be, the dourt is without doubt that it was neither the intent of 
Congress nor is it the effect of that provision to invalidate leases ap- 
proved by the Secretary under section 2, or to deprive them of the in- 
dispensable effect of valid leases, the removal of the restrictions on 
alienation frOm the leaseholds they evidenced, and the royalties they 
provide. Nor, since restrictions on alienation may be removed from 
leaseholds and their royalties either under section 1 or under section 

2, is it essential to the validity of the removal under either section that 
the same or a like removal should have been first sought and procured 
under the other. This construction of this act is consonant with the 
cardinal rules that every statute should receive a rational, sensible in- 
terpretation, that the intention of the legislative body should be ascer- 
tained and given effect, if possible, and that this intention must be de- 
duced, not from a part, but from the entire statute which expresses it, 
because the enacting body did not express its intention by a portion, 
but expressed it by all, of the law it passed upon the subject. On the 
other hand, the construction sought which would deprive oil and gas 
mining leases authorized by section 2 of the effect of the removal of 
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restrictions upon the alienation of the leaseholds and the royalties they 
evidence, and thus render them ineffective, flies in the face of the fa- 
miliar maxim that "all the words of a law must have effect rather than 
that part should perish by construction." City of St. Louis v. Lane, 
110 Mo. 254, 258, 19 S. W. 533; United States v. Ninety-nine Dia- 
monds, 139 Fed. 961, 963, 72 C. C. A. 9, 11, 2 L. R. A. (N. S.) 185 
Knox County v, Morton, 68 Fed. 787, 790, 15 C. C. A. 671, 675 
Wrightman v. Boone County, 88 Fed. 435, 437, 31 C. C. A. 570, 572 
Stevens v. Nave-McCord Mercantile Co., 150 Fed. 71, 75, 80 C. C. 
A. 25, 29. 

• [2] It is next said that the lease did not constitute an alienation of 
any part of the land, and that consequently its approval by the Secre- 
tary did not effect a removal of any restrictions on alienation. In 
support of this position counsel cite Duff v. Keaton, 33 Okl. 92, 124 
Pac. 291, 42 L. R. A. (N. S.) 472, wherein the Supreme Court of Okla- 
homa held that an oil and gas lease was neither a conveyance nor a 
sale of a minor's land within the meaning of section 5314, Comp. 
Laws of Oklahoma 1909, so that it was not necessary for his guardian, 
in order to make such a lease on his behalf, to follow the procedure 
there prescribed to enable him to make a sale or conveyance of the 
land. But that court was careful to add: 

**This conclusion does not militate against the rule announced in Bldred v. 
Okmulgee Loan & Trust Co., 22 Okl. 742, 98 Pac. 929. There it was held 
that a lease was an alienation within the terms of an act of Congress ap- 
proved April 21, 1904 (33 Stat. 204, c. 1402), which reads: *And all restric- 
tions upon the alienation of lands of all allottees of either of the Five Civilized 
Tribes of Indians who are not of Indian blood, except n^lnors, are, excei)t as 
to homesteads removed' — wherein this court said: *Hence #e conclude that 
a lease conveys a leasehold estate ; is an alienation by deed ; is an alienation 
within the intent and meaning of the act of April 21, 1904, supra, 'upon which 
species of alienation restrictions by that act were removed.' " 33 Okl. 103, 
124 Pac. 295, 42 L. R. A. (N. S.) 472. 

They cite Kolachny v. Galbreath, 26 Okl. 772, 110 Pac. 902, 38 L. R. 
A. (N. S.) 451, which holds that a grant by lease of oil and gas, when it 
is in the ground, is a grant, not of the oil and gas in the ground, but of 
such part of the oil and gas as the lessee finds and reduces to possession, 
and that, a$ such a lease does not convey a corporeal hereditament, it 
will not sustain an action of ejectment. And such is also the holding by 
this court. Priddy v. Thompson, 204 Fed. 955, 960, 123 C. C. A. 277, 
282. They cite Traer v. Fowler, 144 Fed. 810, 75 C. C. A. 540, State v. 
Evans, 99 Minn. 220, 108 N. W. 958, 9 Ann. Cas. 520, and other cases 
of like character, to the general rule that coal, iron, oil, gas, and other 
minerals derived from the ordinary and reasonable operation of opened 
mines constitute the rents and profits and not the body of the property, 
and belong to the owners of the former and not to the owners of the lat- 
ter. But these decisions do not rule, nor did the judges in rendering 
them consider, the question here at issue. That question is : Does an oil 
and gas mining lease of a restricted homestead, made and approved un- 
der section 2 of the act of May 27, 1908, constitute an alienation there- 
of wholly or in part within the meaning of that act? Section 1 of that 
act declares that all homesteads of the class here under consideration 
"shall not be subject to alienation, contract to sell, power of attorney. 
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or any other incumbrance prior to April 26, 1931, except that the Sec- 
retary of the Interior may remove such restrictions wholly or in part" 
etc. 

Oil and gas in the ground are a part of the land, and in this case they 
were the most valuable part of the land of the lessors. While a lease 
of such land, granting the exclusive right to find and extract all the oil 
and gas therein, conveys only that part of the oil and gas which the 
lessee finds and reduces to possession, and not all the fugacious oil and 
gas in the land, it nevertheless grants the right and gives the power to 
the lessee to extract and apply to his own use. the most valuable part 
of the land of the lessors, their oil and gas in their ground ; and when, 
as here, the execution of such a lease is followed by the discovery and 
extraction of valuable deposits of oil. and gas thereunder, it not only 
conveys an incorporeal hereditament, but it effects the removal from 
the lessors of the title to the most valuable part of their land, for oil 
and gas in the ground is a part of the land of the owners of the latter. 
Such a lease becomes an alienation of that part of the land of the les- 
sors which the lessee takes from it, converts into personal property, and 
appropriates to his own use. That it was not the intent of the mem- 
bers of Congress that such a lease should fall without the alienation 
they forbade is evident from the fact that such a result would have 
left property of incapable Indians of great value free from restrictions 
on alienation, and also from the fact that they thought it necessary to 
enact section 2 in order to provide a way by which such leases might, 
with the approval of the Secretary of the Interior, be relieved from the 
restrictions on alienation which they clearly believed had been imposed 
upon them by section 1. And the conclusion is that a lease of a restricted 
homestead for oil, gas, or other mining purposes under section 2 of the 
act of May 27, 1908, is an alienation of that part of the land constitut- 
ing the homestead which the lease permits the lessee to take from it 
by the discovery and removal thereunder of the oil, gas, or other mineral 
therein. Moore v. Sawyer (C. C.) 167 Fed. 826, 835 ; Eldred v. Okmul- 
gee Loan & Trust Co., 22 Okl. 742, 745, 746, 98 Pac. 929; Sharp v. 
Lancaster County, 23 Okl. 349, 100 Pac. 578, 579 ; Truskett v. Closser, 
198 Fed. 835, 836, 838, 117 C. C. A. 477, 478, 480; Beck v. Flournoy 
Live Stock & Real Estate Co., 65 Fed. 30, 31, 34, 35, 12 C. C. A. 497, 
498, 501, 502. 

Another position of counsel for the appellants is that the approval of 
the oil and gas mining lease, and the consequent removal of the restric- 
tions, on alienation from that part of the homestead which consisted of 
the oil and gas in the ground which the lessee has taken and may take 
from the land under the lease, did not effect any change in the character 
or in the termination of any estate inherited by Julia Willingham, and 
that she still retained thereafter the same interest and estate in the land 
and in the homestead which she had previously held. The only ques- 
tion in this case is the extent of the respective interests of the three 
lessors in the fund which has been accumulated in royalties out of the 
oil and gas extracted under the lease. From that oil and gas, and f roin 
the part of the land which the lessee took from the lessors in order tp 
obtain them, the restrictions upon alienation were removed on October 
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25, 1912, when the Secretary approved the lease. It is immaterial to 
the determination of the interests of these lessors in this fund what 
estates or interests they retain in that part of the land constituting the 
homestead not covered by the lease, and it is also immaterial whether or 
not the restrictions on alienation have been removed from that part of 
the land. Those questions are therefore here clisraissed. 

[3] Nor is it fatal to the decree of the court below that each of these 
three lessors is entitled to one-third of the fund in controversy that 
the estate or interest of Julia Willingham in the part of the land 
which the lessors granted to the lessee remained the same after the 
removal of the restrictions as before. When these restrictions were 
removed on October 25, 1912, the land was agricultural or grazing land. 
No oil or gas wells had been drilled, and no mines had been opened. 
Julia Willingham had the right during her life, until April 26, 1931, to 
the use and occupation of the land, and she, Tootie Riley, and Doc 
Willingham each owned one undivided one-third of the land in fee sub- 
ject to that right. As an estate for life is the largest estate that right 
could possibly be, let us concede, without deciding, that the title of the 
three heirs was subject to an estate for life in Julia Willingham, and 
that her estates and interests in the lands were not terminated or 
changed by the removal of the restrictions on the alienation of the 
part of the land leased. A€, when the restrictions were removed, there 
were no mines opened on the land, she, as owner of an estate for life, 
had no right to open any, and no right by virtue of her life estate to the 
royalties or rents and profits from any oil or gas that might be obtained 
from mines subsequently opened. The title to the oil and gas ia the 
ground, and to the rents, profits, and royalties that might in the future 
be obtained from mines that were subsequently opened, was in the three 
owners of the fee. Lanyon Zinc Co. v. Freeman, 68 Kan. 691, 75 Pac. 
995; Marshall V.Mellon, 179 Pa. 371, 36Atl. 201, 35 L.R. A, 816, 57 
Am. St. Rep. 601 ; Williamson v, Jones, 43 W. Va. 562, 27 S. E. 411, 38 
L. R. A. 694, 64 Am. St. Rep. 891 ; Hook v. Garfield Coal Co., 112 Iowa, 
210, 83 N. W. 963 ; Oolagah Coal Co. v. McCaleb, 68 Fed. 86, 15 C. C. 
A. 270; Ohio Oil Co. v. Daughetee, 240 111. 361, 88 N. E. 818, 36 L. R. 
A. (N. S.) 1108. If, therefore, as counsel argue, the removal of the 
restrictions on alienation from the part of the land subject to the lease 
neither terminated nor changed the character of the estates of the three 
parties interested in the land, Julia Willingham, who had no right to 
nor interest in the oil or gas in the lands, or in their future proceeds, 
before the removal of the restrictions by reason of her homestead right, 
had none thereafter by virtue of that right, and those proceeds were 
rightly decreed to the three owners of the fee share and share alike. 

[4] Moreover, if this conclusion were erroneous, a careful study 
of section 9 has satisfied that the homestead right of Julia Willing- 
ham in reality never rose to the dignity of an estate for life in any part 
of the land allotted to Emma Derrisaw. The purpose and effect of the 
act of July 28, 1908, was not to create estates, but to limit the extent of 
and to remove restrictions upon alienation. United States v. Knight, 
206 Fed. 145, 124 C. C. A. 211. This homestead was originally vested 
in Emma Derrisaw, the aiiottee, and remained inalienable after the 
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death of that allottee for the use and support of her issue. Section 9 
of the act of May 27, 1908, which limited the duration of the restric- 
tions on its alienation and the time during which Julia Willinghara had 
the right to it for her use and support, provided that neither should 
continue beyond April 26, 1931, in any event, and that both might be 
terminated at any time before that date, either by the death of Julia 
or by the removal .by the Secretary of the restrictions on its alienation. 
The contention of counsel that the clause "unless restrictions against 
alienation are removed therefrom by the Secretary of the Interior in 
the manner provided in section 1 hereof," in the provision in section 
9 that if the allottee of one-half or more Indian blood shall die leaving 
issue surviving bom since March 4, 1906, "the homestead of such de- 
ceased allottee shall remain inalienable, unless restrictions against 
alienation are removed therefrom by the Secretary of the Interior in 
the manner provided in section 1 hereof, for the use and support of 
such issue, during their life or lives, until April 26, 1931," limits the 
word "inalienable" only, and does not limit the duration of the right of 
such issue to the homestead for their use and support, has received 
consideration and meditation, but it has not proved persuasive. The 
subject of the act, which was restrictions on alienation, the purpose of 
its enactment, which was to limit and remove them, and the plain 
terms of this provision, convince that its true construction is that re- 
strictions on the alienation of, and the right of the issue to, the home- 
stead for their use and support, terminated at the same time, whether 
that termination is wrought by the removal of the restrictions on alien- 
ation by the Secretary, by the death of the issue before May 26, 1931, 
or by the arrival of that date. And the result is that, even if Julia 
Willingham ever had any homestead right for her use and support 
in the part of the land of the lessors granted by the lease, it did not con- 
stitute an estate for life, it did not rise higher than an estate for years 
defeasible during its term by her death, or by the removal of the re- 
strictions on its alienation by the Secretary, and, as the Secretary re- 
moved all restrictions on the alienation of that part of the land by his 
approval of the lease on October 23, 1912, her homestead right to it for 
her use and support, if she ever had any, then terminated. And the 
conclusion is that, because Julia Willingham never had, by virtue of 
her homestead right, any estate for life in or right to the part of the 
land here in controversy that was leased, or to the proceeds thereof for 
her use and support, and because, even if she had any estate or inter- 
est therein, it was terminated on October 23, 1912, when the restric- 
tions on its alienation were removed, she is entitled to no larger share 
of the royalties derived from the lease than is each of the other lessors. 
In opposition to this result the decision of the Supreme Court of 
Oklahoma in Barnes v. Keys, 36 Okl. 6, 127 Pac. 261, 45 L. R. A. (N. 
S.) 178, Ann. Cas. 1915A, 515, Wilson v, Youst, 43 W. Va. 826, 28 S. 
E. 781, 787, 39 L. R. A. 292, Ammons v. Ammons, 50 W. Va. 390, 40 
S. E. 490, 494, Eakin v. Hawkins, 52 W. Va. 124, 43 S. E. 211, 212, 
Stewart v. Tennant, 52 W. Va. 559, 44 S. E. 223, 229, and Blakley v, 
Marshall, 174 Pa. 425, 34 Atl. 564, have been cited. The opinions in 
243 F.— 4 
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these cases and in Higgins Oil & Fuel Co. v. Snow, 113 Fed. 433, 437, 
439, 51 C. C. A. 267, 271, 273, and Raynolds v. Hanna (C. C.) 55 Fed. 
783, have been examined and thoughtfully considered. They rest on 
the proposition that, although the owner of a life estate may not law- 
fully open mines and extract and appropriate to his own use minerals 
from unopened land, yet, where the owner of the life estate in mineral 
land and the remaindermen join in a mining lease for the purpose. of 
opening and operating mines .in the land, the life tenant is entitled to 
receive a part of the royalties proportionate to the value of his life es- 
tate. 

The facts in these cases, however, differ so radically from those of 
the case at bar that the decisions in them, not only fail to rule this case, 
but they fail to persuade that the conclusion by the court below and 
now by this court is erroneous. For example, Barnes v. Keys, was a 
partition suit between the owners of the life estate in mineral land 
and the remaindermen. The life expectancy of the estate was 38 
years. The trial court had heard, considered, and found the respective 
proportional values of the life estate and the estate of the remainder- 
men in the land which they had jointly leased for mining purposes. 
It had found that the value of the life estate was 80 per cent, of the en- 
tire value of the property and the value of the estate of the remainder- 
men only 20 per cent, of that value, and upon the basis of that find- 
ing the Supreme Court of Oklahoma held that the owners of the life 
estate were entitled to receive interest on the royalties at 6 per cent, 
per annum from the times when they were respectively produced 
until the expiration of the life estate. In the case at bar there is no life 
estate. Even if there was a defeasible estate for years in the part of 
the land leased, that was terminated by the removal of the restrictions 
on the alienation of that part when the lease was approved, and before 
the mine was opened or any of the royalties were collected. The court 
below did not find in this case that the homestead right of Julia Wil- 
lingham in the part of the land leased, or in the whole body of the land, 
ever had any value, but it adjudged that she was entitled to no part 
of the royalties on account of her homestead right and that was in 
effect a finding that her homestead right in the part of the land leased 
was of no value, and there is no evidence in the record that it had 
any value. Because the legal proposition on which the cases cited 
by counsel for the appellants relative to this subject are founded is 
inapplicable to the facts of this case, and because the facts in those 
cases are not analogous to the facts in the case at bar, the opinions in 
those cases fail to satisfy that the conclusion of the court below that 
Julia Willingham was entitled to no part of, or interest in, the ro)ralties 
under the lease, was not just and equitable. 

[5] Finally, counsel for the appellants, after exhaustively discussing 
the rights and interests of the lessors on the theory that they are meas-. 
ured by the provisions of the act of May 27, 1908, propose near the end 
of their brief a new theory, which they concede that they did not pre- 
sent to the court below, to the effect that conceivable estates differing 
from those resulting from the act of 1908 were vested in Tootie Riley 
and Julia Willingham by section 7 of the Original Creek Agreement 
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(Act March 1, 1901, c. 676, 31 Stat. 861) or by section 16 of the Supple- 
mental Creek Agreement, which took the place of section 7 (Act June 
30, 1902, c. 1323, 32 Stat 500), which estates could not constitution- 
ally be and were not devested or modified by the. act of 1908, by virtue 
of which conceivable estates Tootie Riley and Julia Willingham are 
each entitled to one-half of the royalties under the lease as joint owners 
of the fee to the land from which they are derived, or that they are en- 
titled as joint life tenants to the interest on the royalties. Section 7 
of the Original Creek Agreement provided that the homestead of each 
citizen should be inalienable for 21 years, and should remain after the 
death of the allottee for the use and support of children born to him 
after the ratification thereof, which was made on May 25, 1901, and 
Tootie Riley and Julia Willingham were born after that date. Section 
16 of the Supplemental Creek Agreement (32 Stat. 500) declares that 
such homestead shall be and remain nontaxable, inalienable, and free 
from any incumbrance whatever for 21 years from the date of the 
deed therefor, and that it shall remain after the death of the allottee 
for the use and support of children bom to him after May 25, 1901. 

The arguments of counsel in support of their new theory have 
not proved convincing, They are ingenious and subtle. But they do 
not tend to lead to clarity and certainty, but to confusion and doubt. 
Suffice it to say upon this subject that, in view of the opinion of the 
Supreme Court in Tiger v. Western Development Company, 221 U. S. 
286, 304, 306, 307, 308, 309, 311, 313 and 316, 31 Sup. Ct. 578, 55 L. 
Ed. 738, and of the later decisions which have quoted and followed 
that opinion, our conclusion is that the provisions of the act of May 27, 
1908, relative to the rights and interests of these lessors so far as they 
are in any respect repugnant to and inconsistent with those of the orig- 
inal or the Supplemental Creek Agreement relative to. the same subject, 
repealed to tl:ie extent of that repugnancy and became substitutes for 
those earlier provisions, that they did not deprive any of the parties 
in interest here of any of their vested estates, or constitutional rights, 
and that the rights and interests of these parties are governed and meas- 
ured by the provisions of the act of May 27, 1908. 

Let the decree below be affirmed 

REED, District Judge (dissenting in part). The restrictions upon 
aliwiation of the oil and gas deposits in the homestead of Emma Der- 
risaw, a full-blood citizen of the Creek Nation, the allottee of the land 
in question, if removed at all, other than by her death, were removed 
by the approval of the oil and gas mining lease of October 3, 1912, by 
the Secretary of the Interior on November 9, 1912. Admitting for the 
present that the Secretary of the Interior, in view of section 6 of the 
act of Congress approved May 27, 1908 (35 Stat. c. 199, p. 315), was 
thereafter authorized to approve such leases to effect the removal of 
such restrictions, the question is : To what share, if any, of the royal- 
ties in the custody of the superintendent of the disbursing agency of 
the Five Civilized Tribes arising from the lease of such premises is the 
minor defendant Julia Willingham now entitled, she being the only 
child of Emma Derrisaw deceased intestate, born since March 4, 1906, 
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and restrictions upon the alienation of her homestead not having been 
removed prior to her death ? 

It seems to be conceded that section 9 of the act of May 27, 1908, 
controls the determination of this question. That section in full reads 
in this way : 

"Sec. 9. That the death of any allottee of the Five CivilljEed Tribes shall 
operate to remove all restrictions upon the alienation of said allottee's land: 
Provided, that no conveyance of any interest of any full-blood Indian heir in 
such land shall be valid unless approved by the court having Jurisdiction of 
the settlenrent of the estate of said deceased allottee: Provided further, 
that if any member of the Five Civilized Tribes of one-half or more Indian 
blood shall die leaving issue surviving, bom since March fourth, nineteen 
hundred and six, the homestead of such deceased allottee shall remain in- 
alienable, unless restrictions against alienation are removed therefrom: by the 
Secretary of the Interior in the manner provided in section one hereof, for the 
use and support of such issue, during their life or lives, until April twenty- 
sixth, nineteen hundred and thirty-one; but if no such issue survive, then 
such allottee, if an adult, may disi)ose of his homestead by will free from all 
restrictions; if this be not done, or In the event the issue hereinbefore pro- 
vided for die before April twenty-sixth, nineteen hundred and thirty-one, the 
land shall then descend to the heirs, according to the laws of descent 'and 
distribution of the state of Oklahonm, free from all restrictions : Provided fur- 
ther, that the provisions of section twenty-three of the act of April twenty- 
sixth, nineteen hundred and six, as amended by this act, are hereby made ap- 
plicable to all wills executed under this section." 

Other provisions of the act of May 27, 1908, that may bear upon this 
question are : 

Section 2 as set forth in the majority opinion further provides : **That the 
jurisdiction of the probate courts of the state of Oklahoma over lands of 
minors • • ♦ shall be subject to the foregoing provisions. ♦ ♦ ♦ »» 

"Sec. 5. That any attempted alienation or incumbrance by deed, mortgage, 
contract to sell, power of attorney, or other instrument or method of incum- 
bering real estate, made before or after the approval of this act, which affects 
the title of the land aUotted to allottees of the Five Civilized Tribes prior to 
the removal of restrictions therefrom, and also any lease of such restricted 
land made by violation of law before or after the approval of this act shall be 
absolutely null and void.'V 

"See. 6. That the persons and property of minor allottees of the Five CivU- 
ized Tribes shall, except as otherwise specifically provided by law, he subject 
to the jurisdiction of the probate courts of the state of Oklkhoma." 

And further provisions of this section empower the Secretary of the 
Interior, under rules and regulations prescribed by him, to exercise 
supervision and control over all guardians of minors, to the end that 
their estates in restricted and other lands shall be preserved and their 
property protected for the benefit of said minors, and the probate 
courts may in their discretion appoint any representative of the Secre- 
tary as guardian for such minors, without fee or charge. 

Upon the death of Emma Derrisaw intestate (the restrictions against 
alienation of the homestead not having been previously removed, and 
issue born to her since March 4, 1906, surviving her), section 9 of the 
act conferred upon her minor child, Julia Willingham, vi^ho was bom 
since March 4, 1906, the sole right to the use of the homestead for her 
support until April 26, 1931, unless she should die prior to that date, 
when her right would cease and the land then descend to the heirs of 
her mother Emma Derrisaw Willingham. The minor Julia is stiU liv- 
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ing, or was |it the time of the hearing in the court below, and that court 
held, as I read its opinion, that, upon the death of Julia's mother intes- 
tate, this minor became entitled only to such use of the land as she 
might make of it, with the restrictions against its alienation still exist- 
ing; that the use contemplated by the statute did not permit the lease 
of the land for oil and gas mining purposes, because that would amount 
to a disposition of that part of the corpus of the property and prevent 
its going to the heirs of the allottee at the expiration of the minor's 
term as granted by section 9, and would in effect be a conversion for 
the benefit of the minor of that part of this homestead property ; that 
the minor could not therefore rightly be allowed anything from the 
proceeds arising from the oil and gas mining lease for her support dur- 
ing the term granted by that section. 

I am unable to concur in that part of the decree, for under section 
9 upon the death of Enmia Dorrisaw intestate all restrictions against 
the alienation of this homestead were removed and it then descended 
to her heirs under the statute of Oklahoma, subject to the right of her 
heirs bom since March 4, 1906, the child Julia being the only heir so 
bom. The restrictions against alienation it is tme had not, previous to 
her death, been removed in the manner provided by section 1 of the 
act; but under section 9 all restrictions upon her land, including this 
homestead, were removed by her death. The removal of the restric- 
tions is, of course, for the purpose alone of permitting alienation of 
the land. United States v. Knight, 206 Fed. 145, 124 C. C: A. 211. 
And unless alienation is in fact made the rights of parties in the land, 
other than the right of alienation, it seems to me are not aifected. But 
if it be conceded that the removal alone of the restrictions by the Secre- 
tary of the Interior can deprive the minor Julia of her right to the use 
of this homestead for the purpose for which it was granted to her, 
clearly she could not be deprived of such right until the restrictions are 
so removed, which in this case was not until November 9, 1912, four 
years after the death of her mother and after her right to the use there- 
of had fully vested in her. The clause of section 9 which reads, "un- 
less restrictions against alienation are removed therefrom by the Sec- 
retary of the Interior in the manner provided in section one hereof," 
has reference to and limits the word "alienation," suid does not aifect 
the right in or to the land other than the right to alienate or incumber 
it. Emma Derrisaw died intestate in November, 1908,' seised in fee of 
this homestead, the restrictions upon its alienation not having been pre- 
viously removed, but were removed under section 9 of the act by her 
death. No alienation of the land, or of its oil and gas deposits, or will 
of Emma Derrisaw, having then been made, its descent was then cast 
upon her legal heirs, subject, however, to the rights of the child Julia 
under section 9, who was born since March 4, 1906, to its use for her 
support until April 26, 1931, or until her death should that occur be- 
fore that date. 

I am unable to bring myself to believe that the right of Julia to the 
use of this entire homestead property, if necessary for her support, 
which vested in her on the death of her mother in November, 1908, 
could be devested by the approval of the Secretary of the Interior four 
years later. Jones v. Meehan, 175 U. S. 1, 32, 20 Sup. Ct 1, 44 L. Ed. 
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49. Conceding, for the present, that under section 6 of the act of May 

27, 1908, the Secretary of the Interior was authorized to approve the 
lease after the death of Emma Derrisaw (sections 11, 12, and 13 of 
article 7 of the. Constitution of Oklahoma, and sections 3330, 3335, 
6447, 6532, 6554, and 6569 of the Revised Laws of Oklahoma [1910], 
which confer upon the proper county court of the state of Oklahoma, 
jurisdiction of the persons and property of minors in that state), it 
seems clear that the right of the minor Julia to this entire home- 
stead property, or the income from or proceeds of this homestead, for 
her support during the term granted by section 9, is not, and cannot 
rightly be, barred by the approval of the lease by the Secretary of the 
Interior in November, 1912. Jones v. Meehan, 175 U. S. 1, 32, 20 Sup. 
Ct. 1, 44 L. Ed. 49, above. If this be not true, then, if the homestead 
is not susceptible of use for agricultural or similar purposes, the minor 
would be deprived of all means of support from its use during the term 
for which it was granted to her. See Mallen v. Ruth Oil Company et 
al., 231 Fed. 845, 146 C. C. A. 41. 

It also seems clear that the royalties received under this oil and gas 
mining lease, deposited with the disbursing agency of the Five Civiliz- 
ed Tribes, are rent and income from that part of this homestead, which 
may be rightly used for the support of this minor, and only such of the 
proceeds or income thereof as remains after a reasonable support has 
been furnished to the minor therefrom during the term of her right to 
the use thereof can rightly be distributed to the heirs, including this 
minor, of Emma Derrisaw. The Congress, in enacting section 9 of this 
act, was not concerning itself with any technical definition or mean- 
, ing of the estate or interest in the homestead right to which the children 
of allottees of lands in the Creek Nation bom since March 4, 1906, 
would be entitled under that section, for it grants to such children the 
right to the use of such estate, whatever the legal definition of that right 
may be, for their support during the term granted. In Jones v. Mee- 
han, above, it is said, in construing any treaty between the United States 
and an Indian tribe, it must always be borne in mind that the treaty 
must be construed, not according to the technical meaning of its words 
to learned lawyers, but in the sense in which they would naturally be 
understood by the Indians, citing Worcester v. Georgia, 6 Pet. 515, 
582, 8 L. Ed. 4j83; Choctaw Nation v. United States, 119 U. S. 1, 27, 

28, 7 Sup. Ct. 75, 30 L. Ed, 306 ; and the same rule should apply in 
construing the acts of Congress, since the government has adopted that 
method of dealing with Indians, instead of by treaty. 

That the right granted is not a Uf e estate may be admitted ; but that 
it is a right to use it for a term of years, subject to the termination of 
that right by her own death, or the death testate of her mother, prior 
to the expiration of the term granted, cannot be doubted. The oil and 
gas deposits in this land are of a migratory character, and probably its 
principal value, and may be exhausted by the operation of oil and gas 
wells upon land adjacent or near thereto, or dissipated from other 
causes long before the year 1931, and thus the allottee, or upon her 
death her heirs, deprived of the principal value and source of revenue 
from this land. Mallen v. Ruth Oil Co. et al., 231 Fed. 845, 849, 146 C. 
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C. A. 41, and Barnes v. Keys, 36 Okl. 6, 127 Pac. 261, 45 L. R. A. (N. 
S.) 178, Ann. Cas. 1915A, 515. See, also, as bearing upon this ques- 
tion: Raynolds v. Hanna (C. C.) 55 Fed. 783, 801, and cases there- 
cited ; Lacey v. Newcomb, 95 Iowa, 287, 294, 63 N. W. 704, and its 
citations ; State v. Evans, 99 Minn. 220, 108 N. W. 958, 9 Ann. Cas. 
520, and note; Appeal of Bedford, 126 Pa. 117, 17 Atl. 538. It was 
therefore to the interest of all the heirs of the allottee, Emma Derrisaw, 
that the oil and gas deposits in this homestead should be disposed of at 
an opportune time, and the proceeds arising therefrom inyested or 
otherwise conserved fbr the support of the minor Julia during the term 
for which she is entitled to the use thereof, and the remainder for the- 
benefit of all the heirs after the expiration of such term. 

The fact that the oil \iells had not been drilled prior to the death 
of Emma Derrisaw is quite immaterial ; for by the lease of the adult, 
and the minor heirs by their guardian, under authority of the probate 
court, it was intended that the oil and gas deposits should be removed 
from the land, and the lease authorized the sinking of requisite wells, 
in order that such deposits might be removed and the proceeds conserv- 
ed, as before stated. 

As to the minor defendant, Tootie Riley, and the defendant Doc Wil- 
lingham, it appears that Tootie Riley was born prior to March 4, 1906, 
but whether before or after September 1, 1902, does not definitely ap- 
pear ; but, whether before or after that date, she was entitled to enroll- 
ment as a member of the Creek Nation, and to participate in the al- 
lotment and distribution of its lands ,and funds under the acts of 
April 26, 1906 (34 Stat. c. 1876, p. 148), and June 21, 1906 (34 Stat., c. 
3504, pp. 325, 341), amending the act of 1902, as held in the case of 
Gritts v. Secretary of the Interior, 224 U. S. 640, 32 Sup. Ct. 580, 56 L. 
Ed. 928. Doc Willingham married Emma Derrisaw in July, 1905, and 
the minor Julia is the issue of that marriage, born February 11, 1907. 
• Neither the minor Tootie Riley nor Doc Willingham is therefore enti- 
tled to anything under the act of May 27, 1908, except as they may in- 
herit from the allottee Emma Derrisaw, and as such heirs their rights 
are subject to the right of the minor Julia Willingham in this home- 
stead ; and it seems to me that the purpose of section 9 of that act is to 
enable minor children bom since March 4, 1906, to have the use of the 
honiestead of their parents dying intestate for the term granted by 
that section, said it should be given a liberal construction to effectuate 
that purpose. 

Whether or not the provisions of section 6 of the act of May 27, 
1908, which confers upon the probate courts of Oklahoma jurisdiction 
of the persons and property of these minors, deprives the Secretary 
of the Interior of the right to remove restrictions against alienation of 
the property of such minors after their rights become vested, is a ques- 
tion not raised in the trial court, has not been discussed here, and need 
not be considered. 

The record fails to show what amount of the royalties arising from 
the lease in question will be sufficient for the reasonable support of the 
minor Julia during the term for which she is entitled to such use ; ^the 
cause sliould be remanded to the District Court, to ascertain the reason- 
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able value of such support, and to provide for its payment to her out of 
the royalties now in the custody of the superintendent or disbursing 
agency of the Five Civilized Tribes, or that it may hereafter receive 
for such royalties, before the remainder of such fund is distributed to 
the legal heirs of Emma Derrisaw. 



In re MIDTOWN CONTRACTING CO. 

(Circuit CoYirt of Appeals, Second Circuit. May 8, 1917.) 

^ No. 225. 

1. Bankruptcy ^=»293(1) — Jotisdiction or Coubts of Bankbuptct — Ad- 

VEBSE Claims. 

Bankr. Act July 1, 1898, c 541, S 23a. 30 Stat. 552 (Comp. St. 1916, f 
9607), provides that United States Circuit Courts shall have jurisdiction 
of all controversies at law and in equity, as distinguished from proceed- 
ings in bankruptcy, between trustees and adverse claimants concerning 
property acquired or clainied by the trustees, to the same extent only as 
though such controversies had been l)etween the bankrupts and such ad- 
verse claimants. Subdivision **b" provides that suits by the trustee shall 
only be brought or prosecuted in the courts where the bankrupt might 
have brought or prosecuted them, if proceedings in bankruptcy had not 
been instituted, nnless by consent of the proposed defendant. Held that, 
if a real adverse claim exists, as distinguished from one merely colorable, 
the claimant cannot \ye compelled against his will to try the issue in the 
bankruptcy court, and whether the claini is real or colorable does not 
depend upon whether it turns upon a question of fact or one of law, but 
on whether the claim rests upon mere pretense of fact or law, not put for- 
ward in good faith, and if there is a real question, either of law or fact, 
the trustee must institute his independent action in a court having Juris- 
diction of the subject-matter. . 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 411.] 

2. Bawkruptct ^=»288(1) — SuM^tART PaocEEniNGS— Nature of Claim. 

A contract for the construction of a school building authorized the 
board of education, upon the contractor's default,. to stop all work by the 
contractor and complete the contract itself, and in such case to use all 
equipment and materials found upon the work. Held that, whene the 
board had declared the contractor in default and taken possession of his 
plant and building material before a petition in bankruptcy was filed, its 
claim to such material and planl involved a substantial question of .law, 
which could not be determined in a summary proceeding, exc^t with 
the board's consent 

[Ed. Note; — ^For other cases, see Bankruptcy, Cent Dig. { 447.] 

Hough, Circuit Judge, dissenting. 

Petition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Midtown Contracting Company, bankrupt. On 
petition to revise an order (238 Fed. 871) reversing an order of the ref- 
eree denying a petition of the trustee for a summary order requiring 
the Board of Education of the City of New York to deliver certain 
property to him. Reversed, and trustee's motion denied. 

^=»For other cases see same topic ft KJSY-NUMBER in all Key^Numbered DigesU ft IndeKes 
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Lamar Hardy, Corp. Counsel, of New York City (R. Percy Chitten- 
dcji and Josieph L. Pascal, both of New York City, of counsel), for 
petitioner. 

Olcott, Gruber, Bonynge & McManus, of New York City (David 
W. Kahn, of New York City, of counsel), for trustee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The petitioner claims to be entitled to use 
certain building material and equipment brought by the bankrupt up- 
on the grounds of the Evander Childs High School, in the borough 
of the Bronx, in the city of New York, for the completion of the high 
school under a certain contract for the construction of the building 
entered into between the petitioner and the bankrupt, dated October 
13, 1914. The contract provided that the contractor should furnish 
all the labor tod material necessary for the erection of the building 
for the sum of $414,141.00 to be paid in certain installments. Pay- 
ments under the contract have been made to the amount of $275,721.39. 

It appears that before the work called for by the contract was com- 
pleted the contractor found itself in financial difficulties and did not 
prosecute the work. Thereupon in July, 1916, the superintendent of 
school buildings certified to the committee on school buildings of the 
board of education that the performance of the work under the con- 
tract was unnecessarily and unreasonably delayed, and that the con- 
tractor was willfully violating the conditions and covenants of the con- 
tract, and that the work was not being done or progressing according 
to the terms of the contract. And on the 9th day of August, 1916, 
the committee on school buildings passed resolutions declaring the con- 
tractor to be in default, and notified the contractor to discontinue all 
work under this contract, and that it would proceed to complete the 
building under the provisions of clause Q of the contract. 

A written notice to the foregoing effect, signed by the chairman of 
the committee on school buildings, was served upon the contractor on 
the 11th day of August, 1916, on which day the board of education of 
the city of New York took possession of the building material and 
plant on the grounds of the Evander Childs High School, which had 
been brought there by the contractor, and it placed watchmen to take 
care of the uncompleted building and of the building material and 
plant on the grounds. Thereafter the board relet the contract for the 
completion of the Evander Childs High School to Conners Bros. Com- 
pany, by which contract the board gave to Conners Bros. Company 
the right to use the building material and plant of the Midtown Con- 
tracting Company upon the line of the work in the completion of the 
building. 

Clause Q of the contract contained the following provision : 

" • • ♦ If at any time the superintendent of school buildings shall be 
of the opinion, and shall so certify In writing to the committee on buildings, 
that the performance of the contract is unnecessarily or unreasonably de- 
layed, or that the contractor is willfully violating any of the conditions or 
covenants of this contract, • ♦ ♦ the committee on buildings shall notify 
the contractor to discontinue all work or any part thereof, under this con- 
tract, ♦ ♦ ♦ and thereupon the contractor shall discontinue the work or 
such part thereof, and the board of education shall thereupon have the power 
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to contract for the completion of the contract In the manner prescribed by 
law, or to place such and so many persons as it may deem advisable, by con- 
tract or otherwise, to work at and complete the work herein described, or 
such part thereof, and to use such materials as he may find upon the line of 
the work, and to procure other materials for the completion, so as to fully 
execute the same In every respect, and the cost and expenses thereof at the 
reasonable market rates shall be a charge against the contractor, who shall 
pay to the party of the first part the excess thereof, If any, over and above 
the unpaid balance of the amount to be paid under this contract; and the 
contractor shall have no claim or demand to such unpaid balance, or by rea- 
son of the nonpayment thereof to him, and shall forfeit all claim to any mon^ 
eys retained ; and no molds, models, centers, scaffolding, planks, horses, der- 
ricks, tackle. Implements, power plants, or building material of any kind be- 
longing to or used by the contractor shall be removed so long as the same 
may be wanted for the work." 

On, the ISth day of August, 1916, or six days after the board of 
education had declared the Midtown Contracting Company to be in 
default, and after the board had taken possession of the building ma- 
terial and plant of the contractor upon the line of the work under 
clause Q of the contract, an involuntary petition in bankruptcy was 
filed, and on the 7th day of September, 1916, the contractor was ad- 
judged a bankrupt. The trustee of the bankrupt on December 9, 1916, 
made a motion before the referee in bankruptcy for an order requir- 
ing the department of education to turn over to the trustee all of the 
building material and equipment brought on the ground of the high 
school by the bankrupt for use in the construction of the building un- 
der the contract, and declaring that the claim of title thereto set up 
by the department of education was colorable and void as against the 
trustee. 

The attorneys for the trustee contended before the referee that the 
above provision of the contract, whereby the contractor gave to the 
board of education of the city of New York the right to use its ma- 
terials and plant upon the line of the work to complete the building 
in case the contractor defaulted, was invalid as against the trustee of 
the bankrupt contractor; and the attorney for the city of New York 
asserted that a question of fact was involved, and denied that the ref- 
eree was without jurisdiction to pass upon the issues raised by the 
opposing affidavits. On the record, the assets in controversy appear 
to have been purchased from unspecified materialmen and to have been 
brought on the ground by the contracting company after the date of 
the contract, and at all times thereafter to have been owned by the 
contractor. The record also discloses that possession of the assets was 
taken by the department of education before the filing of the petition 
in bankruptcy. 

The referee denied the petition of the trustee for the summary order 
requested, stated that he was satisfied that the controversy was one in 
which the parties should be remitted to a plenary action, and that he 
was without authority to grant a summary order. The District Judge 
has reversed the referee, and held that the trustee is entitled to the 
summary order asked for by him. Judge Mayer in his opinion de- 
clares that there is no dispute of fact between the parties, and adds, 
whether or not a summary order is the proper relief depends solely 
upon whether the question involved is one of fact or one of law. 
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Jt IS not disputed that, at the time the board of education took pos- 
session of the property involved herein, the bankruptcy proceedings 
had not been instituted. With this fact conceded, we are led to inquire 
as to the eifect of the appointment of the trustee in bankruptcy upon 
the rights of the board of education in this property. The property 
being of a tangible nature and in possession of the city of New York, 
which claims a beneficial interest therein, can the city be compelled 
by the trustee to have its rights adjudicated in a summary proceeding 
in a court of bankruptcy, or is the city entitled to be heard in a plenary 
action? 

Section 23 of the Bankruptcy Act reads as follows : 

"Sec. 23. a. The United States Circuit Conrts shall have Jurisdiction of all 
controversies at law and in equity, as distinguished |rom proceedings in bank- 
ruptcy, between trustees as such and adverse claimants concerning the prop- 
erty acquired or claimed by the trustees, in the same manner and to the same 
extent only as though bankruptcy proceedings had not been instituted and 
such controversies had been between the bankrupts and such adverse claim- 
ants. 

"b. Suits by the trustee shall only be brought or prosecuted in the courts 
where the bankrupt, whose estate is being administered by such trustee, mlg^ht 
have brought or prosecuted them if proceedings in bankruptcy had not been 
instituted, unless by consent of the proposed defendant, except suits for the 
recovery of property under section ^xty, subdivision b; section sixty-seven, 
subdivision e; and section seventy, subdivision e. • • •" 

U. S. Ck>mpiled Statutes (1916) Ann. volume 9, § 9607. 

The exceptions under clause "b" do not now concern us, and they 
relate to certain cases over which the federal and state courts are giv- 
en a concurrent jurisdiction. The Supreme Court repeatedly held 
under the Bankruptcy Act of 1867 (Act March 2, 1867, c. 176, 
14 Stat. 517) that the right of an assignee in bankruptcy to assert a 
title in property transferred by the bankrupt before the bankruptcy 
to a third person who thereafter claimed to hold it adversely to the 
assignee could only be enforced by a plenary suit at law or in equity 
under the second section of the act, and not by summary proceedings 
under the first section thereof. Smith v. Mason, 14 Wall. 419, 20 L. 
EA 748 (1871); Marshall v. Knox, 16 Wall. 551, 557, 21 L. Ed. 
481 (1872); Eyster v. Gaff, 91 U. S. 521, 525, 23 L. Ed. 403 (1875). 
In the case last cited the court, speaking through Mr. Justice Miller, 
said : 

**The opinion seems to have been quite prevalent In many quarters at one 
time, tbat, the moment a man is declared bankrupt, the District Court which 
has so adjudged draws to' itself by that act not only aU control of the bank- 
rupt's property and credits, but that no one can litigate with the assignee 
contested rights in any other court, except in so far as the Circuit Courts 
have concurrent Jurisdiction, and that other courts can proceed no further in 
suits of which they had at that time full cognizance ; and It was a prevalent 
practice to bring any person, who contested with the assignee any matter 
growing out of disputed rights of property or of contracts, into the bank- 
rupt court by the service of a rule to show cause, and to dispose of their 
lights in a summary way. This court has steadily set its face against this 
view. The debtor of a bankrupt, or *the man who contests the right to real 
or personal property with him, loses none of those rights by the bankruptcy 
of his adversary. The same courts remain open to him in such contests, and 
the statute has not divested those courts of Jurisdiction in such actions. If 
It has for certain classes of actions conferred. a Jurisdiction for the beneflC 
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of the iasslgnee in the Gircoit and District Courts of the United States, it is 
concurrent with and does not divest that of the state courts.** 

In Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 
L. Ed. 1175 (1900), the court had the act of 1898, the one now in force, 
under consideration. Attention was directed to the omission from that 
act of certain provisions contained in the act of 1867, before referred 
to, and the addition in their place of section 23, and it was held that 
the District Court could not, without the defendant's consent', enter- 
tain jurisdiction over suits brought by trustees in bankruptcy to set 
aside transfers of property made by a bankrupt to third parties before 
the institution of the proceedings in bankruptcy. 

In Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 L. Ed. 405 
(1902), the Supreme Court recognized the right to proceed summarily 
where the adverse claim is merely colorable. By proceedings sum- 
marily is meaijt by petition and rule to show cause. The question pre- 
sented in that case was whether the trustee is obliged to resort to a 
plenary suit in cases where property of a bankrupt comes into the pos- 
session of a third party as ttie agent, of the bankrupt, bef9re the filing 
of the petition in bankruptcy and to which such third party asserts no 
adverse claim but simply refuses to turn over the property. The con- 
clusion was that in the case of claims merely "colorable" there is no 
necessity for a plenary action. The court said : 

'The bankruptcy court would be helpless indeed If the bare refusal to turn 
over could conclusively operate to drive the trustee to an action to recover 
as for an indebtedness, or a conversion, or to proceedings In chancery, at the 
risk of the accompaniments of delay, complication, and expense, intended to 
be avoided by the dopier methods of the bankrupt law." 

In the above case emphasis is to be laid on the fact that the property 
came into the possession of the third party as the agent of the bank- 
rupt and that he asserted no adverse claim. 

In Jaqui)th v. Rowley, 188 U. S. 620, 23 Sup. Ct. 369, 47 L. Ed. 620 
(1902), it was held that the District Court did not have jurisdiction in 
a summary proceeding on the petition of the trustee to compel one, 
who received money to indemnify him for giving bail bonds for a per- 
son subsequently and more than four months thereafter adjudicated a 
bankrupt, to turn over to the trustee in bankruptcy the money so re- 
ceived. The court, through Mr. Justice Peckham, said : 

"To extend such a Jurisdiction over an adverse claimant would be within 
the prohibition of section 23, *a' and *b,' whether such jurisdiction were ex- 
erted by an action strictly so-called or by a summary appUcation to the court 
in bankruptcy. It is the exercise of jurisdiction which the section prohibits, 
and the particular method of procedure in the court is immaterial. The 
surety in whose hands the money was deposited to indemnify him for his 
liability on the bail bond was an adverse claimant within the meaning of 
that section of the act, and could not be proceeded against in the bankruptcy 
court unless by his consent, as provided for therein. It is not necessary in 
order to be an adverse claimant that the surety should claim to be the ab- 
solute owner of the property in his possession. It is sufficient if, as in the^ 
present case, the money was deposited' with him to indemnify him for his 
liability upon the bail bond and that liability had not been determined and 
satisfied. If the trustee desire to test the question of the right of the surety 
to retain the money he must do so in accordance with the provisions of th» 
section of the bankrupt law above referred to." 
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In Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. Ct. 372, 377, 54 
L. Ed. 402, 17 Ann. Cas. 969 (1909), the court, speaking through Mr. 
Chief Justice Fuller, said : 

•There are two classes of cases arising under the act of 1898 and con- 
trolled by diifferent principles. The first class Is where there is a claim of 
adverse title to property of the bankrupt, based upon a transfer antedating 
the bankruptcy. The other class is where there is no claim of adverse title 
based on any transfer prior to the bankruptcy, but where the property is in 
the physical possession of a third party or of an agent of the bankrupt, or of 
an officer of a bankrupt corporation, who refuses to deliver it to the trustee 
in bankruptcy. In the former class of cases a plenary suit must be brought, 
either at law or in equity, by the trustee, in which the adverse daim of title 
can be tried and adjudicated. In the latter class It is not necessary to bring 
a plenary suit, but the bankruptcy court may act summarily, and may make 
an order in a summary proceeding for the delivery of the property to the 
trustee, without the formaUty of a formal litigation." 

According ta the doctrine thus stated by the Chief Justice, as the 
title or beneficial interest of the city of New York is adverse and is 
based upon a transfer antedating the bankruptcy, the trustee must 
bring a plenary action in which the claim can be adjudicated. 

In Re Howe Manufacturing Company (D. C.) 193 Fed. 524 (1912), 
Kstrict Judge Evans, in discussing the summary jurisdiction of the 
bankruptcy court, said: 

"While considering this question, we may also inquire whether relief could 
be 0ven the trustee in this proceeding in bankruptcy proper, either sum- 
marily or by a plenary action (if we can regard the petition as such) filed 
therein. As we have seen, the trustee was directed to proceed against JefTer- 
Bon. But it did not follow that it could introduce another action into this 
proceeding in bankruptcy in order to do so. If in a proceeding in bankruptcy 
proper the trustee could intrude a separate suit against every debtor of the 
bankrupt, no difference what the demand might be, we should have a con- 
glomeration of issues of the most remarkable extent and character in a bank- 
ruptcy proceeding. Nothing of the sort was contemplated by Congress, nor 
provided for by the act. On the contrary, the trustee, if he succeeds to the 
rights of the bankrupt, must do as the latter would have been compelled to 
do, and, if he have any claim to property or any right to recover upon any 
indebtedness alleged to be due from another person, he must, like every other 
litigant, institute his own separate. and independent action in a court hav- 
ing Jurisdiction of the subject-matter, and have his claim regularly adjudi- 
cated in due course of law. Being a trustee in bankruptcy gives him no spe- 
cial privileges in the courts. He stands there like other people. These gen- 
eral propositions seem to admit of no doubt. There are cases, however, which 
are exceptional, and in them summary proceedings* may be resorted to, for 
example, in cases where property is in the possession of the trustee and 
therefore in custodia legis. If that possession is interfered with, summary 
action is admissible, and where the bankrupt refuses, or some agent of his 
refuses, to deliver to the trustee property belonging to the estate, a similar 
course is open. But these exceptions do not embrace cases where there are 
adverse claims to the property made in good faith, nor those in which there 
is an outstanding indebtedness of ajiy character. Nor do they embrace a case 
where a third person has the property in his possession claiming it adversely, 
nor a case where recovery on a contract is sought, for In respect to all such 
cases it cannot be said that the debtor is in *pos.se8sion' of any property of 
the estate within the rule as to summary proceedings." 

And in Re Bacon, 210 Fed. 129, 134, 126 C. C. A. 643, 648 (1913), 
we said : 

''If it be ascertained by proper inquiry that a real adverse claim exists, no 
matter how ill supported it may appear to be, a court of bankruptcy cannot 
Bummarily decide as to the validity of the daim." 
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In Re Luken, 216 Fed. 890, 133 C. C. A. 94 (1914), the question 
was before the Seventh Circuit. The court said: 

"In the present proceeding tbere Is no conflict about the facts, and the trus- 
tee therefore contends that the bankruptcy court had summary jurisdiction 
to compel Steger to surrender possession by the summary process of a con- 
tempt order or other summary means. His argument is that, ♦ • • the 
legal proceedings being taken against the defendant therein while the de- 
fendant was Insolvent, we might have no difficulty, the facts being undis- 
puted, in determining that the adverse holder's claim of legal right to retain 
possession was so clearly without substance, so void of color, as to bring 
him within the summary Jurisdiction of the bankruptcy court. But It seems 
to us that a controversy may be as substantial in regard to the legal rights 
of a party on undisputed facts as is a controversy wherein the only conflict 
is on the facts. Our observation and experience Is that there are fully as 
many controversies in plenary suits over the question of legal rights on un- 
disputed facts as there are controversies respecting the facts." 

In Remington on Bankruptcy (2d Ed. 1915) § 1796, the author, 
in referring to the matter of summary jurisdiction, states that, if some 
third party claims a beneficial interest in the property which he has 
in his possession (except in certain instances with whicli we are not 
now concerned), "he need not come into the bankruptcy proceedings for 
his rights, and the trustee cannot bring him into the proceedings and 
he is entitled to be heard in a plenary action." 

In Black on Bankruptcy, § 404, the law is stated as follows : 

"WTienever a trustee in bankruptcy lays claim to money or property which 
Is in the possession of a third person, and petitions for an order requiring its 
surrender to him, the court of bankruptcy has jurisdiction to cite such per- 
son to show cause why he should not 'be required to yield up the money or 
property to the trustee. And if the respondent denies that the property In 
question belongs to the estate in bankruptcy and sets up a claim of title in 
himself, the court has jurisdiction to inquire and determine whether or not 
such claim is genuine, really adverse, and interposed in good faith. If it 
shall determine that such claim is merely colorable or' fictitious, frivolous on 
Its face or plainly false, or manifestly pretended and without any founda- 
tion in law, it may proceed to make the order asked by the trustee; but on 
the other hand, if it shall be determined that the respondent's claim to the 
property is genuine and interposed in good faith and with the intention of 
supporting it, the court cannot proceed to inquire into the merits, but must 
dismiss the petition and remit the trustee to his remedy by a plenary suit" 

The courts have held in numerous cases that a stranger to the pro- 
ceedings in bankruptcy, who sets up an adverse title to property which 
is claimed by the trustee as assets of the bankrupt, cannot be compelled 
to submit his claim to adjudication in a summary proceeding in the 
court of bankruptcy provided his claim is made with the apparent in- 
tention of defending it in good faith and is not merely colorable, but 
is entitled to be heard in a plenary suit. Courtney v. Shea, 225 Fed. 
358, 140 C. C. A. 382 (1915); In re McCrum, 214 Fed. 207, 130 C 
C. A. 555 (1914); First National B/mk v. Hopkins, 199 Fed. 873, 118 
C. C. A. 321 (1912); Johnston v. Spencer, 195 Fed. 215, 115 C. C. A. 
167 (1912); Cooney v. Collins, 176 Fed. 189, 99 C. C. A, 5,43 (1910); 
In re Horgan, 158 Fed. 774, 86 C. C. A. 130 (1907); In re Baudouine, 
101 Fed. 574, 41 C. C. A. 318 (1900). 

[1] We understand the rule in all such cases to be that if a real 
adverse claim exists, as distinguished from one which is merely color- 
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able, the claimant cannot be compelled against his will to fry the issue 
in the court of bankruptcy. Whether the claim is real or colorable does 
not depend upon whether it turns upon a question of fact or upon a 
question of law. Does the claim rest upon mere pretense of fact or of 
law? Is it put forward in good faith, and in that sense is it real? 
Or is it put forward in bad faith, and therefore unreal ? If there is 
a real question either of law or of fact, the claimant need not sub- 
mit it to the court of bankruptcy, unless he consents to do so; but 
the trustee must institute his independent action in a court having 
jurisdiction of the subject-matter and have the claim regularly ad- 
judicated, as the bankrupt himself must have done, had bankruptcy 
proceedings not been pending. 

Bankruptcy proceedings are a branch of equity jurisprudence, and 
the provisions of the Seventh Amendment securing a right to trial 
by jury are not applicable thereto. The issues involved in such pro- 
ceedings are therefore to be tried by the court, subject to the right of 
the court in its discretion to submit any specific question of fact to 
a jury in which case the jury's determination is merely advisory, and 
subject to the further exception that the Bankruptcy Act expressly 
gives to the debtor resisting his adjudication as a bankrupt the ab- 
solute right to have the issues as to his insolvency and as to his having 
conmiitted the act of bankruptcy charged determined bv a jury. U. 
S. Compiled Statutes, volume 9, § 9603. But this right is personal 
to the bankrupt, and can only be had on his demand, and then simply 
as regards the two questions above mentioned. It is evident, there- 
fore, that, if a trustee seeks to recover property held by an adverse 
claimant, the latter should have the same right as against him that 
he had as against the bankrupt to have his claim of title passed on by 
a jury in a plenary action, unless his claim is clearly colorable. 

If, however, the claim does not rest up)on a disputed question of 
fact, but rests upon a question of law, which must be decided in any 
event by a court, it is not so evident that upon principle it should be 
determined in a plenary suit, rather than summarily in the bankrpptcy 
court To allow the matter to be disposed of in a summary proceed- 
ing deprives the claimant of no constitutional right, not being con- 
trary to due process of law. It is the general purpose and policy of 
the bankruptcy law to settle estates with expedition and without un- 
necessary expense. If an adverse claim which turns on a question 
of law is not to be settled in the bankruptcy court without the bank- 
rupt's consent, it may cause delay in the settlement of the estate and 
increase the expenses incident thereto. But it does not follow for 
any of these reasons that a claim based on a question of law which is 
not colorable can be disposed of in a summary proceeding. 

The District Judge in the case at bar arrived at the conclusion he 
did because of a misapprehension of two cases decided by this court, 
which he thought were intended to lay down the proposition that 
whether or not a summary order is the proper relief depends solely 
upon whether the question involved is one of fact or one of law. In 
the case of In re R. & W. Skirt Co., 222 Fed. 256, 138 C. C. A. 67 
(1915), pa)mient of a debt was conceded to have been made out of the 
bsuikrupt's estate after the petition in bankruptcy was filed and the 
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question was whether money so paid was recoverable in a summary 
proceeding. This court, speaking through Judge Coxe, said: 

**Thls upon admitted facts is a question of law. The court would, there- 
fore, have been Justified in dealing with it in a summary proceeding and, in 
order that the estate may be speedily and economically settled, it should 
have done so. These views, we think, are supported by Lazarus v. Prentice. 
234 U. S. 263, 266, 34 Sup. Ct 851, 58 L. Ed. 1305; Everett v. Judson. 228 
U. S. 474, 478, 33 Sup. Ct 568, 57 L. Ed. 927, 46 U R. A. (N. S.) 154; Bryan 
V. Bemheimer, 181 U. S. 188, 21 Sup. Ct 557, 45 L. Ed. 814; Mueller v. 
Nugent 184 U. S. 17, 22 Sup. Ct 269. 46 L. E)d. 405." 

While the question was one of law, it was purely colorable, and all 
that was actually decided was thit an adverse claim merely colorable, 
though there was no disputed question of fact, but only of law, could 
be determined by summary order. 

In Alco Film Corp. v. Alco Film Service of Minnesota, 234 Fed. 
55, 148 C. C. A. 71 (1916), this court held that the District Court had 
jurisdiction to proceed by summary order to dispose of claims, the 
facts being uncUsputed. The District Judge had exercised his juris- 
diction and in his opinion said : 

**Tlie first objection proceeds upon the theory that where facts are undis- 
puted, and only a question of law is involved, and the question of law is 
debatable, the person resisting is an adverse claimant. Such is not the law." 

This court did not pass on the language quoted, but simply affirmed 
the orders holding that the objection to the jurisdiction had been 
waived. The adverse claim was clearly colorable. 

In Re Michaeljs & Lindeman, 196 Fed. 718 (1912), which was a 
case in the EKstrict Court for the Southern District of New York, 
the learned District Judge, after stating that there is no power in the 
bankruptcy court by siunmary order to divest a third party of any title 
(even a fraudulent one) asserted by him against the bankrupt or his 
trustee, added: 

"But this does not prevent the entry of a summary order, where the only 
title set up rests, not upon any matter of fact, but upon a statement of law.'* 

No authority is cited and no reason is given for this statement of 
,the law. 

In 7 Corpus Juris, p. 106, it is said that, when goods alleged to be- 
long to the bankrupt are in the possession of a third person claiming 
to be the owner: 

'The true rule as to such cases appears to be that the court of bankruptcy 
has Jurisdiction to proceed summarily to the extent of ascertaining whether 
or not there is any foundation for the adverse claim, and if it appears to be 
without foundation it may order the property turned over to the trustee; 
but if it appears that there is some foundation for the adverse claim and 
questions of fact are involved, the summary proceedings can go no further 
and the right of possession must be tried in plenary action." 

If the writer would have it understood that if the adverse claim 
has some foundation, and questions of law and not of fact are in- 
volved, it may be disposed of summarily, the authorities he cites do 
not support him; and we are not disposed to attribute to him any 
such intention. We do not feel ourselves concluded by the two pre- 
vious decisions of this court, for we do not understand them, or either 
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of them, as intending to assert that an adverse claim which is not 
colorable can be summarily settled in the bankruptcy court against the 
consent of the claimant, provided it raises an issue of law and not of 
fact. We find no support for that view in the decisions of the Su- . 
preme Court, or in those of any of the Circuit Courts of Appeals or 
in any of the District Courts, except in the Southern district of New 
York. 

[2] The question raised by the adverse claimant clearly involves a 
substantial question of law, and therefore it cannot be determined in 
a sunmiary proceeding, except with the claimant's consent 

The order of the District Judge is reversed, and the motion of the 
trustee is denied. 

HOUGH, Circuit Judge (dissenting). This petition to revise should 
be dismissed ; it was prematurely or improperly taken. The referee 
refused jurisdiction upon inspection of pleadings. The court reversed 
his order, and instructed him to proceed with an ascertainment of 
facts. This was in accordance with the ruling in Re Goldstein, 216 
Fed. 888, 133 C. C. A. 91 (C. C. A. 7th), to the effect that the District 
Court may pursue the summary method to the point of ascertaining 
that the alleged adverse claim is substantial and not merely colorable. 
No trial was ever had, and the order directing it is the subject for 
review. As we have no means of knowing whether the claim is either 
adverse or colorable, except an ex parte statement, there is nothing 
to review. For this reason I dissent from the- judgment given. 

But the opinion of this court, dealing with what I consider a moot 
point, asks and answers the question: What is a colorable adverse 
claim? In so doing the prior decisions of this court have been dis- 
approved; therefore I dissent from the opinion. It seems to be ad- 
mitted (and is undeniable) that under Babbitt v. Dutcher and Mueller 
V. Nugent, supra, the bankruptcy court may not proceed summarily to 
adjudicate upon the rights of an adverse claimant whose claim is more 
than colorable and based upon a transfer antedating the bankruptcy. 
Whether in this case there ever was a transfer antedating bankruptcy 
is the question of fact, as to which no evidence has been taken. This 
renders inquiry into the meaning of the words "colorable" and "ad- 
verse" necessarily in vacuo. 

The proposition laid down for law is that of In re Luken, 216 Fed. 
890, 133 C. C. A. 94, and is equivalent to saying that, assuming no 
disputed question of fact, any debatable proposition of law consti- 
tutes its maker an adverse claimant. This in turn identifies "arguable" 
or "debatable" with "colorable" ; the latter bein^ the .word of control- 
ling and numerous decisions. A colorable question of law is a mean- 
ingless phrase. As a modifier in legal parlance, "color" means ap- 
pearance, as distinct from reality. Colorable law is certainly no more 
than "color of law," which "does not mean actual law." McCain v. 
Des Moines, 174 U. S. 175, 19 Sup. Ct. 644, 43 .L. Ed. 936. Both 
"color" and "colorable" always connote pretense,* sham, or falsity. 
Chicago, etc., Co. v. AUfree, 64 Iowa, 500, 20 N. W. 779; Virginia 
V. De Hart (C. C.) 119 Fed. 628. 
243 F.— 5 
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In a case earlier than the Luken and Goldstein decisions the same 
court declared the true rule to be that, *'where the party in possession 
sets out in his answer facts which, if true, would constitute an adverse 
title," a summary proceeding is not proper. In re Blum, 202 Fed. 
887, 121 C. C. A. 241. This must be construed with the Goldstein 
ruling, supra. In re Yorkville Coal Co., 211 Fed. 621, 128 C. C. 
A. 570, this court held that an adverse claim was disclosed by tes- 
timony which, "if submitted in a court and no evidence offered in 
contradiction, would be sufficient to support a judgment in favor of 
the claimant." These words mean the same thing as those quoted in 
the opinion of the majority from In re R. & W. Skirt Co., 222 Fed. 
256, 138 C. C. A. 67, where it was further and truly said that "the 
purpose of the act will be largely defeated if, each time a question of 
law arises over the title to property, an action at law or a suit in equity 
must be commenced." 

To say that the adverse position must rest upon testimony which, 
if uncontradicted, would support it, and then add to that the doctrine 
that an arguable or debatable proposition of law is enough to put the 
trustee to the delay and expense of a suit, leaves summary jurisdiction 
resting on nothing but agreement. Nor can our prior decisions be 
explained away by now calling the claims merely colorable; in the 
Skirt Company Case the report contains no statement of what the 
point of law was; but it was plainly debatable, as counsel differed 
about it and the claimant prevailed in the lower court. 

In Alco Film Corporation v. Alco Film Service, 234 Fed. 55, 148 
C. C. A. 71, the report shows on its face that the question of adverse 
claim was specifically raised. Objection to service of the order out- 
side the district was waived, but nothing else ; and it was impossible 
to decide that <;ase as it was decided without holding that a claimant 
who raised merely propositions of law was not entitled to require a 
plenary suit to test his rights. 

The doctrine enunciated in the case from this court was substan- 
tially adhered to in Courtney v. Shea, 225 Fed. 358, 140 C. C. A. 382 
(C. C. A. 6th), where it was held that summary proceedings should be 
dismissed when it appeared that the claim set up existed when peti- 
tion filed, and "if supported by uncontradicted testimony would sus- 
tain a judgment in favor of the claimant," No amount of uncontra- 
dicted testimony can sustain a judgment unless the law awards it. 

I do not think the District Judge misapprehended the decisions of 
this court; on the contrary, this judgment overrules them. 
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DOANB V. CALIFORNIA LAND CO. 

(Circuit Court of Appeals, Ninth Circuit May 28, 1917.) 

No. 2854. 

1. Abateicbnt and Revival ^=s>12 — Pendency or Pbiob Action — State ank 

Fedebal Coubts. 

The pendency in a state court of a suit to have a declaration of trust 
declared a mortgage, to redeem thereunder, and to restrain the trustee 
from selling, vras no groimd for dismissing a suit in the federal court, 
by persons claiming under a sale by the trustee, to quiet title as against 
the claim of the plaintiff In the state court suit, as the pendency of an 
action in a state court is no bar to proceedings concerning the same 
matter in the federal court having Jurisdiction. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent. Dig. fS 
87-91, 94, 95, 98.] 

2. OouBTs ^=s>312(8) — Fedebal Cottbts — ^Jubisdxction — Conveyances to Giv- 

en Jubibdiction. 

Where the incorporation of a company to take title to land was bona 
fide and for the purpose of affording a means of handling and selling 
the land expeditiously and without the inconvenience incident to an 
ownership and control by numerous owners, and the conveyance to the 
corporation was bona fide and without reservation of any right in the 
trustee, the fact that it was also sought by such incorporation to secure 
the necessary diversity of citizenship to enable the Jurisdiction of the 
federal court to be invoked in any litigation did not deprive such court 
of Jurisdiction of an action to quiet title to the land. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 865-867.] ^ 

3. Mobtqages ^=»8 — Chabacteb of Instbument— Declabation op Tbust — 

"lilEN" — "MoBTGAGE." 

Owners of land, who had contracted to sell it to defendant, conveyed it 
to a bank by an absolute deed, and subsequently, by agreement of all 
parties, the bank executed a declaration of trust stating that the convey- 
ance to it was for the benefit of persons named, and that the bank had 
paid no consideration and had no interest therein other than as trustee. 
It then provided that the bank should hold the property to secure to the * 
vendors the payment by defendant of an amount spedlled in installments ; 
that on payment of the first two installments defendant should receive 
possession ; that thereafter the land in half sections might be released to 
defendant on payment of a specified amount to be applied on the next in- 
stallment ; that the trustee should apply moneys realized to the payment 
of its expenses and taxes and then to the payment of the purchase price, 
the balance to be held subject to defendant's orders; that the trustee 
should be paid by defendant for extraordinary services and have a lieu 
therefor subject to the lien of the vendors for the purchase price; that 
defendant should pay all taxes, etc., indemnify the trustee from aJJ 
liabilities, and defend all suits; and that in case of default by defend- 
ant the property should be sold by the trustee and the proceeds applied on 
the purchase price. A certificate thereto subscribed by all parties stated 
that the trusts were accurately stated therein. Held, that though the 
vendors' interest was spoken of as a lien, and though it was claimed de^ 
fendant was treated as the owner, the transaction was not a mortgage, in 
view of Civ. Code Cal. § 2872, defining a "lien" as a charge imposed in 
some mode other than by a transfer in trust upon specific property by 
which it is made security for the performance of an act, and section 
2924, providing that every transfer of an interest in property other than 
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in trust made only as security for the performance of another act is to 

l)e deemed a "mortgage." 

[Ed. Nota—FOr other cases, see Mortgages, Cent Dig. 88 7. & 

For other definitions, see Words and Phrases, First and Second Series, 

Lien; Mortgage.] 

4. MOBTOAGES ^=»591(1) — RBDBICPTION — BRIGHT TO REDEEM. 

After a sale of the land by the trustee in accordance with the terms of 
the declaration of trust, no right of redemption remained in defendlint 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. 8§ 169»-1698, 
1700, 1702-1708.] 

6. MOBTGAQES «=»334— POWEB OF SALE — REVOCATION OF PoWEBr— REVIVAL. 

Assuming that nottce by defendant to the grantors and the trustee 
that he thereby revoked the power of sale granted to the trustee operated 
to revoke such power, the power was revived where defendant subsequent- 
ly, in obtaining additional time within which to make certain payments, 
signed an agreement that each and every one of the conditions or agree- 
ments of the declaration of trust should remain in full force and effect 
except as expressly modified thereby. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. 88 1017, 1018.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California; Oscar A. Trippet, 
Judge. 

Suit to quiet title by the California Land Company against F. F. 
Doane. From a decree for plaintiff, defendant appeals,^ Affirmed. 

This is a suit brought by the appellee to (luiet its title to certain lands in 
Fresno county, Cal., which had, on February 25, 1913, been cortxVeyed to ^e 
Los Angeles Trust & Savings Bank by H. N. Coffin, John McMlllaiVaii^ ^' ^' 
Parsons, appellee's predecessors in interest, under a contract fo\the sale 
thereof to appellant. The contract of sale was merged in a declai^^°,^^ 
trust executed by the Los Angeles Trust & Savings Bank on August 1^ 
under an agreement of all parties to that effect 

This declaration of trust recites that the conveyance to the Los 
Trust & Savings Bank, although absolute in form and purporting 
the absolute legal and equitable title to the bank, was nevertheless Intended tT 
convey said property for the benefit of certain persons named and designated 
beneficiaries, subject to certain trusts provided therein, and that the bank 
paid no consideration for the property and had no interest therein other than 
as trustee. The declaration of trust then provided as follows : That the bank, 
as trustee, should hold the property to secure to H. N. Coffin, John McMillan, 
and F. H. Parsons (the vendors) the payment by appellant (the vendee) of 
$379,000 in various installments with interest thereon; that upon the pay- 
ment of the first two installnotents of $20,000 and $55,000, respectively, the 
vendee should be given possession of the property, and thereafter any of the 
lands, in half sections, might be released to him from under the lien of the 
purchase price upon the payment by him of $10,000 for each half section so 
released, which payments were to apply on the next regular installment of 
principal and interest ; that the personal property located on and used In con- 
nection with the property should be turned over to the vendee at the time of 
his taking possession of the property, to be used by hinif and his assigns during 
the life of the trust, and, in the event the conditions and provisions of the 
trust should be complied with, the title to the personal property should vest 
in the vendee and his assigns; that the trustee should apply the moneys 
realized from the sale of the property, first to reimburse itself for its expenses, 
fees, and commissions under the trust, as provided for therein, next to pay 
any taxes accrued, next to the payment of the purchase price and interes 
and the balance to be held subject to the order of the vendee; that the tru! 
tee should be paid by the vendee for all extraordinary services rendered in th( 
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ezecatlon of the trnst, In addition to tbe contpensatioti tlieretofore provided, 
and should have a lien on all of the trust property to secure the same, sub- 
ject to the lien of the vendors for the purchase price and interest ; that the 
vendors should not he liable for any of such expenses, fees, and conrmlssions 
of the trustee, except in the case of foreclosure sale, in which event they 
should pay a sum not exceeding $1,000 for such expenses, fees, and conmiJs- 
sions, and trustee should not be entitled to any lien upon the lands, or any 
part thereof, superior to the lien of the vendors for the balance of the pur^ 
chase price and interest ; that it should be the duty of the vendee to pay all 
taxes, assessments^ mortgages, liens, and incumbrances then on the property, 
or that might thereafter be assessed or levied, or placed thereon by the vendee 
or by any other person at his request ; that the vendors and vendee should in- 
demnify the trustee from any and all liabilities, dainttsr, demands, injuries, or 
damages which it might suffer or sustain by reason of the acceptance of the 
trust or its position as trustee thereunder, and the vendee, and not the trus- 
tee, should defoid any suit brought with reference to the property or growing 
out of the trust ; that in case of the default of the vendee in the payment of 
any of the installments or interest, upon demand by the vendors (which de- 
mand constituted conclusive notice of an election to declare the whole amount 
cl the purdiase price and interest inttnediately payable)', the property should 
be sold by the trustee at public auction and the proceeds applied to defray 
the expense of such sale, to the paym'ent of the baJanoe of the purchase price 
and interest, and the balance to the order of the vendee. 

On February 24, 1915, the vendee mailed to the vendors a notice to the 
effect that he had revoked the power granted to tbe trustee to sell the prop- 
erty upon his failure to pay any installment of the purchase money or inter- 
est, as provided in the declaration of trust, which notice was received by 
, them on the 27th of the same month. The same notice was served uppn the 
trustee on February 26, 1915. 

Various installments of principal and interest were paid by the vendee; 
but in 1915, being unable to ndeet the installment of interest falling due on 
September 1st, the vendee obtained a 30-day extension of time, at the end of 
which this installment was still unpaid, and has not since been paid. The 
vendors then elected to declare the whole remaining sum c^ the principal in- 
debtedness and interest thereon immediately due and payable, under the 
terms of the declaration of trust, and ordered the trustee to sell the property. 
The trustee accordingly published a notice of such sale, on November 3, 1915, 
giving notice that the property would be sold at public auction on the 13th- 
of the following m^nth. 

On November 20, 1915, the appellant brought an action in the superior 
court of the state of California in and for the county of Fresno, against the 
trustee, vendors, and others, praying judgment that the deed from the vendors 
to the trustee be declared a mortgage; and that appellant should have the 
right to redeem the property in the manner and time as provided by the laws 
of California for the redemption of property under foreclosure sale; and 
that the defendants be restrained from selling and conveying the absolute 
- title to the property other than by foreclosure and sale as provided by section 
.; 728 of the California Code of Civil Procedure. Summtons in this action was 
^rved upon the Los Angeles Trust & Savings Bank on the SOth of the same 
lionth, together with a copy of the complaint On December 29, 1915, a lis 
lendens was filed. 
' : The property having been sold under the trust deed to H. N. Coffin, John 
McMillan, and F. H. Parsons at public auction, the Los Angeles Trust & Sav- 
ings Bank, on December 23, 1915, executed a deed in their favor as trustees. 
• Thereafter, Messrs. Coffin, McMillan, and Parsons and others, each owning 
an undivided one-tenth interest in the lands in suit, and being desirous of 
organizing as a corporation so that their business could be transacted through 
a board of directors, and thus expedite the handling and sale of the property, 
incorporated the appellee company under the laws of the state of Idaho; and 
on February 12, 1916, the parties named conveyed to it the lands in suit. 
It is stipulated that a further reason for the incorporation of appellee company 
was that by so doing an opportunity was afforded to invoke the Jurisdiction 
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of a United States court, upon the ground of diversity of citizenship, In any 
litigation contimenced by them or by any other persons against them. 

The present suit was commenced by the appellee on February 21, 191^ al- 
leging that the claim of appellant operates as a cloud upon its title, and pray- 
ing that it be adjudged that appellee is the owner of the premises and entitled 
to their possession. Appellant moved to dismiss upon the ground that there 
was pending in the state court an action by the appellant against the pred- 
ecessors in interest of appellee involving the same issues as involved in 
the present suit, and that the appellee corporation was formed for the pur- 
pose of ousting the state court of jurisdiction to try the issues Involved 
in the case, and that therefore the suit should be dismissed as pirovided 
in section 37 of the Act of March 3, 1911, c. 231, 36 Stat 1067, 1098 (Com^). 
St 1916, S 1019). This nmtion was overruled. Appellant answered, alleg- 
ing the transaction whereby the legal title to the property was vested in 
the Los Angeles Trust & Savings Bank as trustee was in the nature 
of a nK>rtgage, and that the foreclosure thereof, not being in accordance with 
the provisions of the California statute relating to the foreclosure of mort- 
gage liens, was invalid. 

The District Court was of opinion that the deed in controversy was a trust 
deed, but that, even though it were in fact a mortgage, the appellant not hav- 
ing tendered' the amount due thereunder, should have no standing in a court 
of eguity ; and awarded appellee a decree quieting its title to the premises 
in suit Defendant appeals. 

G. R. Freeman, of Corona, Cal., for appellant. 
Alfred A. Fraser, of Boise, Idaho, and H. G. Redwine, of Los 
Angeles, Cal., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above), f.1] 
1. The first assignment of error relates to the action of the trial court 
in overruling appellant's motion to dismiss upon the ground that there 
was pending in the state court an action by the appellant against the 
predecessors in interest of the appellee, and upon the further ground 
that the appellee corporation was formed and the lands conveyed to 
it for the purpose of ousting the state court of jurisdiction to try the 
issues involved in this case and of creating a case cognizable in the 
United States District Court. 

So far as is shown by the record in the present case, the proceeding 
in the state court was never carried further than the filing of the com- 
plaint and service of summons upon the Los Angeles Trust & Savings 
Bank, one of the defendants therein. No judgment had been entered 
therein, and it does not appear that the cause had ever gone to trial, at 
the time the present suit was instituted. 

•*The rule is well recognized that the pendency of an action in the state 
court Is no bar to proceedings concerning the same matter in the federal court 
having jurisdiction, for both the state and federal courts have certain con- 
current jurisdiction over such controversies, and when they arise between 
dtirions of different states the federal jurisdiction may be invoked, and the 
cause carried to judgment, notwithstanding a state court may also have taken 
jurisdiction of the same case." McClellan v. Garland, 217 IT. S. 268, 282, 30 
Sup. Ct 501, 505 [54 L. Ed. 762] ; Falls City Const Co. v. Monroe County (D. 
C.) 208 Fted. 482, 483; Wolf v. District Court, 235 Fed. 69, 74, 148 C. a A. 563. 

[2] 2. It is contended by the appellant that the appellee corpora- 
tion was formed and the lands conveyed to it for the purpose of oust- 
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ing the state court of jurisdiction and of creating a case cognizable in 
the federal courts. 

The parties have stipulated as to the various objects and benefits 
sought to be attained by such incorporation, among others : 

"If It became necessaty or desirable they could In that event, having the 
necessary diversity of citizenship, Invoke the Jurisdiction of the United States 
court in any litigation coomienoed by them or by any other persons against 
said corporation." 

But it does not appear that the incorporation was a mere subterfuge 
for the purpose of obtaining that benefit, or that the benefit so obtained 
furnished tfie sole or controlling reason for such incorporation. Upon 
the contrary, it appears that the incorporation was bona fide and for 
the purpose of affording a means to expeditiously handle and sell the 
lands in suit and avoid Sie inconvenience incident to an ownership and 
control by numerous co-owners. 

Nor does it appear that the conveyance from Messrs. Coffin, Mc- 
Millan, and Parsdns was other than bona fide ; they held the lands^ as 
trustees for the 10 co-owners, and their conveyance to the corpoiration 
was nothing more than an execution of the trust in accordance with 
its terms; title was unconditionally vested in the corporation, and 
no right in the property reserved by the trustees. As said by the Su- 
preme Court of the United States in Lehigh Mining & Manufacturing 
Co. V. Kelly, 160 U. S. 327, 336, 16 Sup. Ct. 307, 311 [40 L. Ed. 444] : 

**The privilege of a grantee or purchaser of property, being a citizen of 
one of the states, to invoke the jurisdiction of a Circuit Court of the United 
States for the protection of his rights as against a citizen of another state — 
the value of the matter in dispute heing sufficient for the puriwse — cannot be 
affected or impaired merely because of the motive that induced his grantor to 
convey, or his vendee (vendor) to sell and deliver, the property, provided such 
conveyance or such sale and delivery was a real transaction by which the 
title passed without the grantor or vendor reserving or ha/iHna any right or 
power to compel or regu&re a reconveyance or return to him of the property 
In question." 

[3] 3. It is next assigned as error that the trial court held the c<?n- 
veyance to the Los Angeles Trust & Savings Bank to be a trust deed 
and not a mortgage ; which, it is urged, is inconsistent with the provi- 
sions of the instrument relied upon by app^lee as a declaration of 
trust, wherein appellant is treated as tfie owner of the property and 
invested with the right x>f possession and the right to create liens and 
mortgages thereon, and the vendors as mortgagees and their interest 
designated and defined as a lien. 

The fact that the trustors' interest is termed a "lien" in the declara- 
tion of trust is not conclusive. Section 2872 of the Civil Code of Cali- 
fornia provides : 

"A lien is a charge imposed in some mode other than by a transfer in trust 
upon sgedfic property by which it is nmde security for the performance of 
an act" 

Nor is the fact that appellant is therein treated as the owner and 
invested with certain rights incident to ownership so inconsistent with 
the declaration of trust that we should close our eyes to the various 
other provisions thereof (particularly the provision that appellant 
should not be entitled to possession until certain payments had been 



Google — 



Digitized by VjOOQ 



72 243 FEDERAL RBPORTEB 

made), which are inconsistent with the mortgage theory contended 
for by appellant and which clearly evidence an intention to create a 
fee in trust for the purpose of securing to the grantors the payment of 
the purchase price, while vesting only an equitable title in appellant. 

Appellant cites numerous Code sections and decisions of the state 
courts to the effect that a deed made to one as security for a debt may 
be enforced as a mortgage and not as a conveyance; that the lien thus 
created can only be enforced by means of foreclosure and judicial 
sale, as prescribed in the Codes ; and that any agreement to the con- 
trary, or which is in restraint of the right of redemption incident to 
such foreclosure sales, is void. But while it is thereby established that, 
under the state law, a conveyance made as security for another act 
is to be deemed a mortgage and subject to all its incidents, yet valid 
conveyances in trust are expressly excepted from the operation of this 
rule. 

Section 2924 of the Civil Code of California provides that: 

"Every transfer of an Interest In property, other than in trust, made only 
as a seeority for the performance of another act, la to be deemed a m<H-tgage." 

The question, then, to be determined, is: Does the conveyance in 
the present case fall within this exception? It was not made as se- 
curity for any act to be done by the grantors or any one in privity with 
them, but was made for the purpose of securing the grantors by with- 
holding title from the buyer tmtil he had fully complied with the con- 
ditions of the contract of sale. In this respect the present case is dis- 
tinguishable from the cases cited by appellant, wherein certain con- 
veyances made as security for acts to be done by the grantors, or by 
persons for whom they stood in the position of guarantors or sureties, 
were held to be mortgages. 

That a valid trust may be created for the purpose of securing a debt 
is established in numerous decisions of the state courts. Sacramento 
Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813, and, cases there cited. But 
it is urged that the latter case is distinguishable from the one at bar. 
It is true that in that case, as in the various cases cited by appellant, 
the conveyance was for the purpose of securing a debt owing by the 
grantors; but this distinction only tends, we think, to strengthen the 
appelliee's position. In other words, if A. may by conveying to X. 
create a valid trust as security for a debt owing by A. to B., a fortiori 
he may by such a conveyance create a valid trust as security for a debt 
owing from B. to himself or another. The further distinction, that 
there was in the case at bar no provision for a reconveyance to the 
trustors, also tends rather to strengthen the trust than the mortgage 
theory. 

"A mortgage is essentially a pledge or security, and it is distinguishable 
from a trust in this only: That the property described in it is to revert to 
the mortgagor on the discharge of the obligation for the performance of which 
it is pledged." Lance's Appeal, 112 Pa. 456, 4 AU. 375. 

It is also urged that the conveyance in the case at bar differs from 
that in the Alcorn Case in that it is not absolute. But it appears that 
the deed executed on February 25, 1913, was absolute in form, and the 
recital in the declaration of trust that, "Whereas, the said conveyance 
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to the Los Angeles Trust & Savings Bank is absolute in form and pur- 
ports to convey to said bank the absolute, legal and equitable title to 
all of said property, * * * nevertheless the said deed and grant 
was intended to convey said property to said bank for the benefit of 
those certain persons hereinafter named and designated as beneficia- 
ries, and whose respective interests are hereinafter set up; and 
* * * said Los Angeles Trust & Savings Bank paid no considera- 
tion for said property, and has no interest therein, except as herein- 
after stated'*— does not mean, as contended by appellant, that the 
bank received only a title in form and did not in fact hold either the 
legal or equitable title. Upon the contrary, this clause, when read 
with the other provisions of the instrument, clearly evidences an inten- 
tion to declare an apparently absolute conveyance of the legal and 
equitable title to be a conveyance of the legal title only, to be held by 
the bank subject to certain trusts thereinafter set forth. 

It is contended, however, that the transfer to the trustee amounts 
in effect to a conveyance to appellant and a reconveyance by him to 
the trustee as security for the purchase money, and that the latter 
transaction should be construed as a mortgage. Such a construction, 
we think, would do violence to the plain intent and purpose of the 
parties as evidenced by the unambiguous terms and conditions of the 
declaration of trust, which was ratified in a certificate thereto at- 
tached, subscribed by them, and reading as follows : 

''We, tbe undersigned, do hereby certify and declare that the above and 
foregoing declaration of trust correctly and accurately states and declares the 
trusts under and by whicl) the property described in said declaration of trust 
is held by the Lob Angeles Trust & Savinss Bank, as trustee, and that the 
same correctly sets forth and declares our respectlye interests therein, and we 
hereby ratify and confirm the same in-aU its particulars in accordance with 
the conditions and stipulations therein expressed." 

The declaration of trust does not provide that appellant should 
receive the title until after a full compliance with the terms and con- 
ditions of the trust. In this respect the case is similar to that of Wood* 
ard V. Hennegan, 128 Cal. 293, 60 Pac. 769, wherein plaintiff's testator 
advanced money for the purchase of certain lands and took title in his 
own name as security, executing to the defendant a bond for a deed or 
agreement to convey the same to defendant on or before June 1, 1894, 
provided defendant should have paid the purchase money with interest. 
Defendant was in possession of the lands at the time of the making of 
the bond for a deed, and remained in possession, paying the interest 
on the purchase money until the death of plaintiff's testator. Plaintiff 
sued to recover possession and to quiet title as against defendant. Up- 
on appeal from a judgment in favor of defendant, the Supreme Court 
of California said : 

**The contention of defendant In the court below, and the one evidently 
adopted by the court, was that the deeds made to AVoodard were in fact made 
as security, and that the transactions amounted to and were in effect a mort- 
gage. The title was held by Woodard as secuilty, and in some features the 
transactions partook of the nature of a mortgage; but we do not think that 
the effect was simply a mortgage and nothing more. If defendant had been 
the owner of the property and had borrowed the fourteen thousand doUars 
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from Woodard, giving deeds to the property as security for the amoont, the 
transaction would in law have been a mortgage. But in this case the legal 
title never was in defendant He had no legal title to convey, and did not 
attempt to convey, any title as security. The legal title was transferred to 
Woodard, and he held It, not only as security, hut in trust for defendant" 

Referring to section 2924 of the Civil Code of California, the court 
said : 

^The transfer in this case was not made solely as security for the purchase 
numey. It was made for the purpose of Anally having the title go to defejid- 
ant, but in the meantime such title was held in trust for defendant and for 
the security of Woodard. The transactions did not simply constitute a mort- 
gage and nothing more^' — citing cases. 

Concerning the quality of the interest held by the trustee in that 
case, the court said: 

"When defendant desired to purchase the land, the owners, Lowe and 
Merkeley, might have given hiitf a bond for a deed each for the amount of 
the purchase price. If this had been done, it does not seem that it oould be 
contended that Lowe and Merkeley would hold the title as mere security. 
Their position is well defined in Pomeroy's Equity Jurisprudence, vol. 8, S 
1260. The author says, in speaking of a bond or agreement to convey from 
vendor to vendee: 'In the 'latter, although possession may have been delivered 
to the vendee, and although under the doctrine of conversion, the vendee may 
have acquired an equitable estate, yet the vendor retains the legal title, and 
the vendee cannot prejudice that legal title or do anything by which it shall 
be divested except by performing the very obligation on his part which the 
retention of such. title was intended to secure, namely, by paying the price 
according to the terms of the contract To call this complete legal title a Hen 
is certainly a misnomer. In case of a conveyance, the grantor has a lien, but 
no title. In case of a contract for sale before conveyance, the vendor has 
the legal title and has no need of any Uen. His titl^ is mlore efficient security, 
since the vendee cannot defeat it by any act or transfer even to or with a 
bona fide purchaser.* 

"We think Woodard possessed the same rights as would have been possessed 
by Lowe and Merkeley if they had made the agreement to convey to def^d- 
ant" 

This decision was followed in Lamberson v. Bashore, 167 Cal. 387, 
390, 139 Pac. 817, 818, wherein the court said : 

"WhUe it is true that an instrumwit purporting to convey the title to real 
prc^erty nmy be shown to have been intended as a mortgage, clear and con- 
vincing proof of that fact must be shown to Justify a court in so finding, 
and appellate courts are slow to disturb a finding either against or in favor 
of the theory that a mortgage has been shown to exist"— citing Beckman v. 
Waters, 161 CaL 584, 119 Paa 922. 

Under the foregoing authorities, we must hold that the legal title 
was never in the appellant. He could not, therefore, convey the same 
as security for his payment of the purchase money for the property. 
On the contrary, the title was conveyed by the vendors directly to the 
trustee, who, we think, possessed the same rights as they would have 
possessed under the contract of sale had they retained the title. In view 
of these facts, we must hold the transaction to be something more than 
a mortgage ; it was made for the purpose of finally having the title go 
to appellant, but in the meantime such title was held in trust for appel- 
lant and for the security of the vendors. 

[4] 4. It is contended further, on behalf of the appellant, that he at 
no time contracted away his right of redemption, and he now claims 
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that right under the deed of trust construed as a mortgage. The deed 
of trust provides for a sale of the property by the trustee to accom- 
plish the objects of the trust, and the method of procedure is provided 
in detail. The certificate at the end of the deed of trust declares that it 
correctly and accurately states the trust and confinns it in all particU' 
lars in accordance with the conditions and stiptilations therein express- 
ed. The certificate is signed by the appellant, and is therefore a part 
of his contract. The sale of the property by the trustee appears to 
have been made in accordance with the terms specified in the deed of 
trust. 

In Bell Mining Co. v. First Nat. Bank, 156 U. S. 470, 477, 15 Sup. 
Ct. 440, 443 [39 L. Ed. 49], the Supreme Court of the United States 
had before it this question under the laws of Montana. In that case 
the court said : 

•There is nothing In the law of mortgages, nor In the law that covers what 
are sometimes designated as trust deeds In the nature of mortgages, which 
prev^it^ the conferring by the grantor or mortgagor in such instrument of the 
power to seU the premises described therein upon default in payment of the 
debt secured by it, and, if the sale is conducted in accordance with the terms 
of the power, the title to the premises granted by way of security passes to 
the purchaser upon its consummation by a conveyance. Grant v. Burr, 54 
GaL 298; Bateman v. Burr, 57 Oal. 48a 

''The power ^of sale In the indenture, whether we call it a deed of trust 
or a mortgage, does not change its character as an instrument for the security 
of the indebtedness designated, but it is an additional authority to the grantee 
or mortgagee, and, if he does not choose to foreclose the mortgage by any 
of the ordinary miethods provided by law, he can proceed, under the power 
added for the sale of the property, to obtain payment of the indebtedness.. 
The insertion of a power of sale does not affect the mortgagor's right to re- 
deem so long as the power remains unexecuted, and the mortgage is not, as 
it may be, foreclosed in the ordinary manner; but, when a sale is made of 
the interest of the mortgagor, his right is wholly divested, enA>racing his 
equity ot redemption." 

[6] 5. With respect to the further contention that the power of 
sale contained in the declaration of trust was revoked by the notices 
of rescission served by appellant upon the trustee and vendors on Feb- 
ruary 26 and 27, 1915, it may be said that thereafter appellant, being 
unable to make the pa)rment of principal and interest falling due on 
March 1, 1915, in accordance with the terms and conditions of the 
declaration of trust, entered into an agreement for additional time 
within which to pay the various installments of principal and interest 
remaining unpaid. It was expressly understood and agreed in this re- 
newal contract **that each and every of the conditions or agreements 
mentioned in said declaration of trust shall remain in full force and ef- 
feet except as the same is expressly changed or modified by this agree- 
ment," and the instrument was signed by appellant. Even were we to 
concede that the power of sale was revoked by the notices of rescission, 
the effect of the latter agreement would be to revive such power in the 
trustee ; and, as no further attempts to effect a revocation have appar- 
ently been made, this power was valid and subsisting at the time of the 
trustee's sale. This brings the case within the rule established by the 
authorities heretofore cited. 

The decree of the District Court is affirmed. 
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CINCINNATI, N. O. & T. P. RY. CO. v. HALL. 

(Circuit Court of Appeals, Sisth Circuit. June 15, 1017.) 

No. 2888. 

1. Appeal and Ebrob ^=»928(2) — ^Exceptions— Pbesumptions. 

The court is presumed to have correctly charged the jury, in the ab* 
. sence of exception. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. { 3750.] 

2. Nbgligencb ^=»101— Master and Sebvant ^=»179, 228(1)— Injubibs to 

Servant— Defenses. 

Contributory negligence and the acts of fellow servants are not good 
defenses to an action under the federal Employers' liability Act (Act 
April 22, 1908, c. 149, 35 Stat 65 [(}omp. St 1916, §§ 8657-86631) ; the for- 
mer, if existing, affecting only the amount of the recovery. 

[Ed. Note.— For other cases, see Negligence, Cent Dig. §§ 85, 163, 164 ; 
Master and Servant Cent Dig. i§ 354r-358, 670.1 

3. Gohhebce ^=»27(8) — ^Interstate Commerce— Persons Engaged. 

An employ^ engaged in repairing a bridge used by an interstate carrier 
on its main line is engaged in interstate commerce. 

4. Masteb and Sebvant <S=»103(1) — Injubies to Sebvant— Dutt of Master. 

A master owes his servants the nondelegable duty to exercise reasonable 
care to provide a safe pSlace in which to \York, which care may not be 
relaxed whenever the circumstances demand it 

[Ed. Note.— For other cases, see Master and Servant, Cent Dig. i 175.1 
6. Masteb and Sebvant ^=»112(1) — ^Injubies to Sebvant— Care. 

A railroad company owes its employes a continuing duty to ujteiintain 
its roadbed in a reasonably safe condition for work. 

[Ed. Note.— For other cases, see Master and Servant Cent Dig. §{ 212, 
213, 218.] 

6. Master and Servant ^=»205(D — ^Injubies to Sebvant— Assumption of 

Risk. 

An employ^ has the right to act upon the assumption that proper care 
has been exercised with respect to the place of work and to suitable ap- 
pliances, and does not assume any negligence of the master in those re- 
spects until he becomes aware of it or is charged with notice of facta 
showing the master's failure to exercise such care. 

[Ed. Note.— For other cases, see Master and Servant Cent Dig. i 647.] 

7. Masteb and Sebvant ^S9ll2(l) — ^Injubies to Sebvant— Nbgligencb of 

Bailboad Company. 

A railroad company, whose en:4;>loy6s were engaged in making a cut in 
a fill approaching a new bridge, which cut was to make a place for a 
wooden bent intended to hold up the track and bridge while the abutment 
was being removed and other permanent structure built in its place, is 
guilty of negligence in falling to shore up the fill for the protection of 
tiiose employes engaged therein, where the fill was so constructed that 
trains passing over it might and did cause it to cave in and injure em- 
ployes. 

[Ed. Note.^For other cases, see Master and Servant, Cent Dig: Sf 212, 
213, 2ia] 

& Appeal and Ebbob ^=>999(3)— Verdict— Conclusiveness. 

The verdict of the Jury on questions of fact, as to whether an employ^ 
was appropriately warned of the danger of his place of work, is conclu- 
sive. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. (§ 3923, 
8924.] 



^s»For other cases see same topic ft KBT-NUMBBR In all Key-Numbered Disests ft Indexes 
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9l MA8TCB AND Sebvant «s=>211— Injubibs to Servant— Assttmption of Bibk. 
An eDorploy^, engaged in digging a cut in a fill approaching a stream over 
which a new bridge was to be constructed, does not, on the theory that 
he was creating his own place of work, assume the risk of injury from 
the caving of the fill where such caving was due to the passage of a 
train and to the peculiar construction of the fill, of which it did not ap- 
pear that the employ^ had knowledge; the case being different from 
4iiat of the ordinary ditch case. 

DEd. Note.— ror other cases, see Master and Servant, Cent Dig. | 557.) 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Tennessee; Edward T. Sanford, 
Judge. 

Action by W. E. Hall, administrator of the estate of Rufus Hood, 
deceased, against the Cincinnati, New Orleans & Texas Pacific Rail- 
way Company. There was a judgment for plaintiff, and defendant 
brings error. Affirmed. 

Preparatory to the substitution of a new bridge for an old one over 6pd- 
dy creek, in Tennessee, on the main line of plaintiff in error, herein called 
defendant, the defendant caused a cut to be made in the fill approaching 
the bridge and immediately next to a^stone abutment at the south end of the 
bridge, 24 feet long, 7^ feet high, S^^ feet wide; those figures measuiing 
a transverse section of the fill at that point The cut was to make a place 
for a wooden bent, which, with another on the*north side of the abutment, 
was to hold up the track and bridge while the abutment was removed and 
other permanent structure built in its place. 

. Hood, an employ^, was, with others, engaged on the cut, whidi was super- 
vised immediately by a foreman. There was also a foreman of the entire 
work on the bridge and both approaches, and all the work and men engaged 
upon it were under the supervision of the defendant's bridge builder, of long 
experience. When the men wc^re set to work at the cut, a foreman marked 
off the places where they were to work, showed then:! how deep to go, and 
bow much to take out. 

Beginning one afternoon, the men had cut in on either side about 6 feet 
and to the bottom. As the work proceeded, the face of the fill was shored up 
by direction of the supervisor ; planks being placed uprightly against the face 
of the cut braced by crosspieces running from the face of the planks to the 
face of the abutnuent Who did the work of shoring does not appear. The 
supervisor said it was done "To protect the stringers, we always should in 
doing that sort of work, that makes it solid down there, so it can be used 
without danger. • • • We shored it up on account of the soft and loose 
dirt It was liable to cave in." 

To the end that traffic might not be interrupted, strong stringers were in- 
troduced under the ties to hold up the tracks; the ends on one side resting 
on the abutment and on the other on the roadbed itself, or upon a heavy cross- 
flUl, as. the jury might determine from confiicting evidence. Tlie supervisor 
testified, and it is clear, that stringers resting on the fill itself would make the 
work more dangerous to those working in the cut. 

The fill was composed of sand and some clay for about half its height from 
the bottom; above that some sand and clay, with many round and smooth 
boulders running in size from large pebbles to 14 indies in diameter. The 
top of the fill was ballasted with slag of perhaps a foot and a half in thick- 
ness, having a tendency to form into masses. The supervisor knew the char- 
acter of the fill. Whether the ends of the stringers rested on a sill or on 
the top of the fill, the ties roust have been lifted out of their positions in the 
slag, thus leaving transverse depressions and heavy ridges in the slag. One 
stringer was under the middle of the track, and the other two at the sides, 
though how far apart does not certainly appear. 

^=»For other cases Me same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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In the early afternoon of the second day, the men had cut through from 
side to side and down from the t(^ about feet, leaving to be removed but 
about 1% to 2 feet at the bottom Immediately under the track and about 4 
feet long on each side and sloping down from the middle outwardly. How 
far th^ shoring had been completed does not certainly appear, but there was 
no shoring under the track at the deepest part of the cut and where It was 
needed the most An employ^ working with Hood (an Intelligent witness, so 
far as one can Judge from the record) made the umshored distance 10 -feet 
The supervisor first said it was 4 feet, and, after making some calculations In- 
volving the width of the stringers and the distance between them, calculated 
the distance to be 6% feet The Jury were at liberty to find the distance 10 
feet When questioned on the assum'ptlon that the distance was 10 feet, the 
supervisor said: "It would be an unusual and dangerous method to do the 
work, If there should be as much as 10 or 12 feet left under the track un- 
shored. It Is not the usual method to leave so long a space as that unshored/' 
Trains passed over from time to time, the last at one-half to three-quarters 
of an hour before the accident happened. Hood was at work nnder the track 
when the fill caved in. He was thrown against the abutment and fatally In- 
jured. Sand and loose earth covered his legs and the lower part of his body, 
while his chest and head were crushed in by masses of slag, one said to be 
as large as a flour barrel. 

tn the debris was found a rotten log or tie about 3^ feet long, whldi 
had been Imbedded In the sand and boulders about 3 feet from the top of the 
fill and the same distance from the faoe of the cut The material above the 
log fell. It may be that this piece of decayed wood, disturbed by the Jarring 
of the trains, precipitated the ftill of the sand and boulders in which It was, 
and thus caused the fall of ttie then overhanging slag. It may be the log had 
nothing to do with it ; but the fall of all the debris was practically simulta- 
neous. There was some testimony tending to show warning to the workmen 
to look out for cracks and for falling earth ; but the burden of the warning 
was to get out from under when trains were passing, lest blocks, brake beams, 
etc., might falL One witness testified the men were told they could see when 
the earth began to crumblet 

If the shoring had been carried under the track, there is no reason to think 
an accident would have happened. The break in the face of the fill did not 
go down to the bottom, but only about 3 feet from the top, and it was the 
opinion of the supervisor that the work Hood was immediately doing did not 
contribute to the fall. The supervisor left the work on a train about one- 
half to three-quarters of an hour before the accident He said the train had 
not apparently affected the top of the embankment, and he stood at the end 
to see whether the stringers were sufficient tq hold up the roadbed. He made 
no inspection of the face of the cut, and was unwilling to say that the passing 
train had nothing to do with the fall. Neither of the foremen had been pres- 
ent for perhaps three-quarters of an hour before the accident. 

Hood was 27 years old, industrious, of good habits, and was a "good hus- 
band,'! earning $1.65 a day, which he applied to the support of his family. 
The action was brought by his administrator undej the Employers' Liability 
Act for the benefit of his widow (23 years of age) and two children (one post- 
humous), who at the time the action was brought were^ respectively, 4 years 
and 16 months old. The verdict was for plaintiff for $9,750, of which the 
court required a remittitur of $3,000. 

Among other things, the court charged the Jury : 

"There is, generally speaking, a duty on a man who employs laborers to use 
reasonable care to make the place in which they are to work safe. He does 
not insure their safety. He Is not responsible for accidents that happen to 
them unless he f^ils to take reasonable care for their protection. The care 
which he must take is such as a reasonably prudent employer would take un- 
der the drcumstances, having due regard for the safety of his enrploy4s. It 
is the ordinary care of a reasonably prudent man ; no more, and no less. The 
question is to be determined by the Jury in the light of all the circumstances. 

"Now, ordinarily, where men are laborers, engaged in the work of excava- 
tion, considering the changes that take place in the place where they work, 
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this dnty of the master to furnish, a safe place to work Is held to have no 
application on the idea that the men themselves are making their place of 
work and that the conditions of the working place are constantly changing as a 
result of their own labot, and under such clreum!stances the master cannot 
be held, cannot be expected to exercise a constant superylsion over the safety 
of the place where the place is changing from moment to moment as a con- 
sequence of their own labor. 

"In this particular case, however, there may be another element which en- 
ters into the question as to the safety of this working place. This was not 
an excavation in the nature of an ordinary ditch, but it was an excavation 
which, was being made under a railroad track where trains were run over It 
from time to time, and the excavation on one side was 'In the embankment 
which was a part of the fill on which the line of the railroad rests, and the 
railroad was from time to time running its trains over this fill on this track, 
and the danger of the piace, the danger incident to the digging which the 
men were doing, may have been materially increased by the fact that trains 
were run over this embankment, which tended to loosen the earth and nmke 
the place more dangerous than it would have been, if they were at work In 
an oidinaiy excavation in another place. And the plaintiff maintains that 
this doctrine of the nonliability of the master as to making the place safe 
does not apply, and that he must use reasonable care under this condition 
to see that the place in which his men were at work was made safe; that 
Is, he nmst use ordinary care of a reasonably prudent man. 

"Now, I charge youi that that Is the law, and that If you find from the 
greater weight of this evidence that the condition of this place as to safety 
depended, not only on the work that the men were doing in digging there, 
but also depended materially upon the fact that trains were from time .to 
time run over this fill, then there would be a duty on the master ; and If the 
danger of the place was materially increased by the fact that trains were 
being run over the fill, then the master must use the care of an ordinarily 
prudent man in reference to making the place safe in view of all those condi- 
tions." 

The record shows: 'To that portion of the charge last quoted above the 
defendant duly excepted. The remaining portions of the charge were wholly 
unezcepted to." **The parties agree that the foregoing part of the charge 
covers the controlling question in the case on the question of liability." The 
only assigned errors needing notice are those involving the claim that the 
verdict was excessive and those having to do with the charge of the court 
as given above. . 

J. J. L3nich, of Chattanooga, Tenn., for plaintiff in error. 
W. B. Miller, of Qiattanooga, Tenn., for defendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOI^USTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). 
[1, 2] What the learned trial judge said to the jury on the subjects of 
contributory negligence, assumption of risk, consequences of acts of 
fellow servants, the alleged failure of defendant to make adequate 
inspection, and to give proper warning to Hood of the danger of the 
work, does not appear; but in the absence of exception the judge is 
presumed to have charged the jury correctly on those subjects.^ In 
any event, contributory negligence and acts of fellow servants would 

1 Myers v. Coal Co., 233 U. S. 184, 195, 34 Sup. Ct 559, .W U Ed. 906 ; Duck- 
town, etc, Co. V. Fortner, 228 Fed. 191, 142 C. 0. A. 547 (O. O. A. 6); Railway 
Co. V. Mustell, 222 Fed. 879, 881. 138 C. C. A. 305 (C. C. A. 9^. 
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not, under the act under which this suit was brought, be good defenses ; 
the former, if existing, only affecting the amount of recovery.' 

[3] The interstate character of Hood's service is by the agreement 
admitted ; but, since such admission of matter of law may not be con- 
clusive oif the court's duty to inquire into its jurisdiction, it may be 
said the facts bring the case within the act without any doubt' 

[4, 5] Apparently the agreement of the parties eliminates all of those 
subjects from the case ; but the questions of assumption of risk and 
inspection and warning are so involved in the determination of the 
responsibility of defendant under the circumstances of the case that it 
will be assumed to be necessary to give some consideration to these 
subjects as reflecting upon the broader and the ultimate question im- 
mediately involved in the charge of the existence of a duty by defend- 
ant to exercise reasonable care to provide for its employes a safe place 
in which to work. That there is ordinarily such a duty, primary and 
nondelegable, is established,* and the care may not be relaxed, for its 
exercise is a continuing duty whenever the circumstances demand it." 
Such circumstances include properly constructed roadbed, structures, 
and track usfed in the operation of a railroad.* 

[B] The Supreme Court have held a railroad company liable for 
the death of its locomotive engineer, whose engine was thrown from 
the track because of an accumulation of sand and gravel deposited 
thereon in a curve, and for the death of a train hand whose duty called 
him to the top of a high freight car, from which he was knocked by an 
iron spout projecting from a water tank/ In each of these cases the 
employe, of course, assumed the risks attending his hazardous em- 
ployment as far as they involved defects incident thereto, but did not 
assume risks caused by his employer's negligence. The Supreme Court 
says : 

"The master la not to be held as guaranteeing or warranting absolute safety 
under aU circumstances, but It is bound to exercise the care which the exlgen- 



i Second Employers' Liability Capes, 22.S U. S. 49. 50, 32 Sup. Ct leo, 66 L. 
Ed. 327, 38 L. R. A. (N. S.) 44; Seaboard Air Line v. Tll^hman, 237 IT. 8. 
490, 500, 35 Sup. Ot 653, 59 L. Ed. 1069 ; Illinois Central R. R. Co. y. Skaggs, 
240 U. S. 66» 70, 36 Sup. Ct 249, 60 L. Ed. 528. 

3 Pedersen v. Railroad, 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. 
Caa 1914C, 153. 

4 Baia & Pot It R. Ooi V. Mackey, 157 U. S. 72, 87, 15 Sup. Ct 491, 39 U 
Ed. 624 ; Union Pac. R. R. Co. v. O'Brien, 161 U. S. 451, 16 Sup. Ct 618^ 40 
L. Ed. 760; Choctaw, etc., R. R. Co. v. McDade, 191 U. S. 64, 24 Sup. Ct 24. 
48 L. Ed. 96; Krelgh v. Westlnghouse, 214 U. S. 249, 255, 256, 29 Sup. Ct 619, 
53 L. Ed. 984. 

ft Santa F^ & Pac. R. R Co. y. Holmes, 202 U. S. 438, 442, 26 Sup. Ct. 676, 
50 L. Ed. 1094; Krelgh v. Westinghouse, 214 U. S. 249, 256, 29 Sup. Ct 619, 
53 L. Ed. 984. 

• Union Pac. R. R. Co. v. O'Brien, 161 U. S. 451, 457, 16 Sup. Ct 618, 40 L. 
Ed. 766 ; Choctaw, etc, R. R Ca v. McDade, 191 U. S. 64, 67, 24 Sup. Ct 24, 
48 L. Ed. 96. 

T Union Pacific R. R Ca v. O'Brien, 161 U. S. 451, 457, 16 Sup. Ct 618, 40 
L. Ed. 766; Choctaw, etc., Ry. Ca v. McDade, 191 U. S. 64, 67, 24 Sup. Ct 
24, 48 L. Ed. 96. 
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cy reasonflbly demands in famishing pr<^;)er roadbed, track, and other stnic- 
tures. • • •"8 

The duty arises by implication from the contract of the employer, 
who agrees that in the place where the employe is to work there is no 
other danger than is obvious and necessary." The employe has the 
right to act upon the assumption that proper care has been exercised 
with respect to the place of work and to suitable appliances for it, and 
does not assume any negligence in those respects attributable to his 
employer until he becomes aware of it, or it is so plainly observable 
that he may be presumed to know of it ; and it must appear not only 
that he had, or is presumed to have had, knowledge, but that he knew 
his danger and ought to have appreciated it,** and consciously as- 
sumed it.** The employe may assume that proper care has been ex- 
ercised in establishing a reasonably safe system or method of work, 
and "Even if plaintiff knew and assumed the risks of an inherently 
dangerous method of doing the work, he did not assume the increased 
risk attributable not to the method but to negligence in pursuing it." ** 
The employe may assume, in the absence of notice to the contrary, that 
his employer will use reasonable care in furnishing appliances neces- 
sary in carrying on the business.*' The risks inherent in dangerous 
work, and which the employe assumes, are those which arise after the 
employer has used reasonable diligence to make the work place reason- 
ably safe.** He assumes the danger which inheres in the thing itself 
"wnich is a matter of necessity, and cannot be obviated" ; *• and the 
rule of assumption of risk presupposes that the employer has per- 
formed the duty of caution, care and vigilance which the law casts 
upon him.** 

[7] Hood's duty was, with others, to cut through the fill, including 
the work under the track over which, to his knowledge, trains passed 
periodically. He had nothing to do with raising the track or laying 
the stringers. He had little experience in work of this kind. Assum- 

« Union Paciflc R R Co. v. O'Brien, 161 V. S. 451, 457, 16 Sup. Ot 618, 40 
L. Ed. 766. 

• B. & O. B. R Co. y. Baugh, 149 U. S. 368. 386, 13 Sup. Ct 914, 37 U Ed. 
772. 

10 Gila Valley, etc., By. Ck). v. Hall, 232 U S. 94, 102, 34 Sup. a. 229, 58 Iv. 
Ed. 521: BaUway Co. v. Proffitt, 241 U. S. 462, 468, 36 Sup* Ot. 620, 60 L. Ed. 
1102. 

11 BaUroad Co. v. Hall, 232 U. S. 94, 34 Sup. Ct 229, 58 L. Ed. 521 ; Bailroad 
Co. V. Wright, 207 Fed. 281, 125 0. 0. A. 25 (C. 0. A. 6) ; Copper Co. v. Gaddy, 
207 Fed. 297, 125 C. 0. A. 41 (0. O. A. 6) ; Paper Co. ▼. Hamel, 207 Fed. 300, 
125 0. 0. A. 44 (0, O. A. 6). 

la O. & O. By. Co. v. Proffitt, 241 U. S. 463, 468, 469, 36 Sup. a. 620, 60 L. 
Ed. 1102. 

i» Kreigh y. Westinghouse, 214 U. S. 249, 255, 256, 29 Sup. Ct 619, 53 L. Ed. 
984. 

1* Griffin v Brick Co., 84 Kan. 347, 349, 114 Pac. 217, 40 L. B. A. (N. S.) 
1088; La Salle v. Kostka, 190 IlL 130, 135, 60 N. E. 72; Noyes v. Sndth, 28 
Vt ♦SO, ♦64, 65 Am. Dec. 222. 

i« B. & O. R R Co. V. Baugh, 149 U. S. 368, 386, 13 Sup. Ct 914, 37 L. Ed. 
772. 

!• Pantzar v. Iron Min. Co., 99 N. Y. 368, 376, 2 N. B, 24. 
243 F.— 6 
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ing he had theretofore done much ditch digging, he could not for 
that reason be presumed to know whether the stringers were laid prop- 
erly, or whether the shoring actually done was sufficient. His danger 
lay, not only in the work he was doing and by what he was doing, but 
was increased by the loosening of the fill caused by trains running 
over stringers laid as these were, and by the abortive attempt of de- 
fendant to shore up as the work proceeded. 

The defendant knew the materials of which the fill was composed 
and the effect of running heavy trains on the track over the stringers 
laid as these were. It knew the danger to Hood was gradually in- 
creasing through its operations as the cut deepened. Reasonable pru- 
dence would have suggested steps to hold up the fill, not only for the 
safe operation of the trains, but also to lessen the danger to Hood. 
The shoring done indicated an appreciation on the part of defendant 
that the circumstances called on it for action, and we have no doubt 
that a reasonably prudent man would have shored up the cut where 
the need was ^eatest. 

[8] But it is said the danger was obvious, and Hood knew it, or 
may be presumed to have known it ; that the supervisor inspected the 
work three-quarters of an hour before the accident happened, and that 
Hood was warned of the danger. The evidence of inspection is mea- 
ger There was no inspection of the face of the cut at all. There is 
some evidence that the men were told to look out for falling dirt, but 
the warning given was chiefly to get out of the way when trains were 
passing, lest blocks, brake beams, etc., might fall. The employer's 
duty requires information to his employe of all perils which should be 
reasonably known to the employer, and of any change which introduces 
a new element of danger.^^ The stability of the roadbed was constant- 
ly changing by the operations of the defendant and the method by 
which the operations were carried on. 

Knowledge and appreciation by Hood, or adequate inspection and 
sufficient warning, would have excused the defendant ; but these were 
facts necessarily submitted to the jury, which they could determine 
one way or the other from the testimony. The determination of these 
facts were peculiarly within their province,^® and by their verdict they 
must have decided them against the defendant. On such matters their 
verdict is conclusive.^* 

[9] To escape responsibility, defendant invokes the rule, and cites 
many cases more or less pertinent,*® that when the employment itself 

IT McOalman v. Railroad Co., 215 Fed. 466. 469, 132 O. 0. A. 16 (C.iO. A. 6). 

18 Railroad Co. v. Poim, 191 Fed. 682, 690, 112 C. C. A. 228 (O. C. A. 6) ; Coan 
v. Marlborough, 164 Mass. 206, 41 N. E. 238 ; Laporte v. Cook, 21 R. I. 158, 42 
Ati. 519. \ 

i» Sterling Paper Co. v. Hamel, 207 Fed. 300, 303, 126 O. C. A. 44 CO. 0. A. 
6) ; National Fire Proofing Co. v. Andrews, 158 Fed. 294. 296, 85 O. C. A. 526 
(0. C. A. 6). . 

«o Railway Co. v. Jackson. 65 Fed. 48, 12 O. 0. A. 507; Finlayson v. Mining 
Co.. 67 Fed. 507; Railway Co. y. Brown, 73 Fed. 971, 20 0. C. A. 147; Hauss 
V. Lake Erie & W. R, Co., 105 Fed. 733, 46 C. 0. A. 94 ; Fortin v. ^f anville 
Co. (C. C.) 128 Fed. 642; Omaha Packing Co. v. Sanduski, 1^55 Fted. |S97, 84 
C. C. A. 89, 19 li. R. A. (N. S.) 355; Dasher y. Mining Co., 212 Fed. 6|28, 129 
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IS to make a dangerous place safe, or when, as is claimed here, the 
place is constantly changing because of the work the employe is em- 
ployed to do and is doing, and he is by it making his own place in 
which to work, the employer is relieved from his otherwise duty of 
furnishing the safe place. This rule, called an exception to the gen- 
eral rule, has been stated by Judge Knappen, speaking for this court, 
and the reason for it given : » 

"That It would be impracticable, tC not* impossible, for a master In such 
case to look out for the safety of tiie employ^ while operations of the nature 
stated are being carried on." si 

The exception has no application to the facts in this case, and the 
many cases dealing with the exception are easily distinguished from 
this. They need no discussion, because, for one reason at least, this 
accident did not happen because of any change made by Hood himself 
by the work he was doing when injured. But, aside from that, and 
assuming that the fall was partly caused by what Hood was doing at 
the time, yet it was also caused by what the defendant was doing and 
failed to do while co-operating in the entire enterprise of passing trains 
over the cut while the excavation was going on — ^in introducing new 
elements of danger not obvious to Hood or known to him, while known 
to the defendant, and of negligently performing that part of the entire 
work involved in the system adopted of running trains over the cut 
while it was being made. The safety of this work depended, not only 
upon the due performance of it by Hood and his fellows,*^ but also 
upon the work defendant was doing and the way it was being done. 
In cases in which the negligence of the employer in failing to provide 
and maintain a safe place contributes to the injury to the employe, the 
employer is liable, even when fellow employes are concurrently negli- 
gent.^^ The Supreme Court have said that, if the negligence of the 
company "contributed to, that is to say, had a share in producing, 
the injury, the company was liable." ^* 

The act itself ^^ gives a right of action for death "resulting in whole 
or in part from the negligence of the * * * agents" of the car- 
rier, "or by reason of any defect or insufficiency, due to its negligence, 
in its * * * . appliances, ♦ ♦ ♦ track, roadbed, * * ♦ or 
other equipment" 



O. 0. A. IW (C. C. A. 6) ; Brown v. Railway Co., 101 Tenn. 252, 47 S. W. 
415, 70 Am. St. Rep. 666; Heald v. Wallace, 109 Tenn. 346, 71 S. W. 80; Stre- 
panski V. Grand Rapids Plaster Co, 162 Mich. 696, 127 N. W. 706; Citrone 
V. O'Rourke, etc., Co., 188 N. Y. 339, 80 N. E. 1092, 19 L. R, A. (N. S.) 340; 
1 Bailey on Personal Injuries, §§ 80, 81. 

21 Dasher y. Hocking Mining Co., 212 Fed. 628, 632, 129 C. C. A. 164 (a C. 
A. 6). 

22 Anriour v. Hahn, 111 U. S. 313, 318, 4 Sup. Ct. 433, 28 L. Ed. 440. 

2» Deserant v. Railroad Co., 178 U. S. 409, 420, 20 Sup. Ct 967, 44 L. Ed. 
1127; Kreigh y. Westinghouse, 214 U. S. 249, 257, 29 Sup. Ct 619, 58 L. Ed. 
984. 

24 Grand Trunk Ry. Ca v. Cummlngs, 106 U. Sw 700, 702, 1 Sup. Ct 493, 27 
U Ed. 266. 

26 35 Stat at L. 65, 66, S 2. 



Digitized by VjOOQIC 



84 243 FEDERAL REPOBTBB 

The discussion need not be carried further. It is plain enough that 
the trial court was right in saying that this was not the ordinary ditch 
case, in which the employe makes his own place to work as he ex- 
cavates,*" and correctly charged the jury that there was a duty on the 
defendant to use ordinary care in protecting its employes. 

The jury having found, on facts amply justifying their conclusion, 
that the defendant failed to discharge that duty, and 3ie recovery finally 
awarded not being too large under the applicable facts, the judgment 
below will be afiinned, at the costs of plaintiflE in error. 



ELDER et al. v. UNITED STATES.* 

(Clrailt Court of Appeals, Ninth Circuit June 16, 1917) 

No. 2S16. 

1. Cbiminal Law ^=»1160 — Review — Questions of Pact — ^Appbovai, of Ver- 

dict BT Trial Cotjbt. 

Where, on a trial for conspiracy to use the mails in furtherance of a 
scheme to defraud, there was a great deal of substantial eyidence to 
sustain the allegations of the indictment, and the trial court declined to 
grant a new trial for insufficiency of the evidence to sustain a verdict, the 
Circuit Court of Appeals could not disturb the conclusion of the Jury as to 
the existence of the facts or the inferences to be drawn therefrom. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. S 3084.] 

2. Indictment and Information ^=»137(3) — Grounds fob Quashing— Mis^ 

conduct of Grand Juror. 

It was no ground for quashing an indictment for using the mails la 
furtherance of a scheme to defraud, in connection with the sale of stocks 
and bonds of an investment company, that the matter was brought to the 
attention of the grand, jury by one of its members, who, as a practicing 
attorney, had represented a client holding some of the obligations of the 
investment company, where, after calling the matter to the attention of 
the grand jury, he withdrew and did not attend the sessions of such grand 
jury while the investigation of the matter was In progress, and did not 
hear any of the evidence, and took no part in the consideration or dis- 
cussion of the matter. 

[Ed. Note. — For other cases, see Indictment and Information, Gent Dig. 
§§ 482, 484.] 

3. Criminal Law «=>927(1) — ^New Trial — Misconduct of Juror. 

It was not error to deny a new trial on the ground that one of the 
jurors, notwithstanding an order that the jury should not be allowed to 
separate, left the other jurors, and went to his office over the protest of 
the bailiff in diarge, and was absent about 20 minutes, where no circum- 
stance was shown to justify on inference of possible injury to defendant's 
rights. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. |S 2257, 2258.] 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benjamin F, Bledsoe, 
Judge. 

Chas. A. Elder and others were convicted of an offense, and they 
bring error. Affirmed. 

«• Rltzema v. Brick Co., 152 Mich. 75, 115 N. W, 705; Hodgson v. Railroad 
Co., 146 Mich. 627, 109 N. W. 1125w 
* Rehearing denied October 8. 1917. 
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F. McD. Spencer and S. M. Johnstone, both of Los Angeles, Cal., 
for plaintiffs in error. 

Albert Schoonover, U. S. Atty., of Los Angeles, Cal., for the United 
States. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. The defendants Chas. A. Elder, W D. 
Deeble, and George M. Derby (plaintiffs in error), together with eight 
others, were indicted under section 37 of the Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1096 [Comp. St. 1916, § 10201]) for 
conspiracy to violate section 215 (Comp. St. 1916, § 10385), in using 
the mails in furtherance of a scheme to defraud. The plaintiffs in er- 
ror were convicted, and the other defendants were acquitted. 

The indictment charged, in substance, that in January, 1911, Elder, 
Deeble, Derby, and others were in exclusive control of the affairs of 
the Los Angeles Investment Company, a California corporation at Los 
Angeles ; that defendants conspired to defraud divers persons, in- 
ducing Ihem by false and fraudulent representations to purchase of 
shares and bonds in the corporation at prices greatly in excess of their 
value, and for the purpose of executing the scheme would place, and 
cause to be placed, letters, circulars, etc., in the mail of the United 
States, in which mail matter they would pretend that the earnings of 
the company were grossly in excess of what they actually were, and 
that the cash balances on hand were grossly in excess of the actual 
balances ; that the stock was increasing in actual value at the rate of 
5 per cent, of its par value per month; that a so-called "Guarantee 
Fund" was maintained under the control of the Globe Savings Bank 
of Los Angeles for the protection of the stock purchasers, and that 
there were and would be in this fund amounts grossly in excess of 
what it actually contained, and that no one ever had or could buy a 
single share of stock in the company except upon payment of the full 
purchase price in cash or by a one-third cash payment with the re- 
mainder in notes ; that the payment of certain so-called "Gold Notes" 
was secured by a first lien on the treasury and real estate of the cor- 
poration, and that the entire stock premiums were held for the future 
benefit of stockholders, and that the dividends declared upon the stock 
were paid out and would be paid out of the earnings and profits of the 
corporation, and if a balance was due the corporation from stock- 
holders, including defendants, all dividends payable to such stock- 
holders would be applied on the amount owing by them ; that the de- 
fendants, as a part of the conspiracy, would issue to themselves about, 
1,000,000 shares of the stock of the corporation without consideration 
therefor, and would pay to themselves dividends upon it, and would 
divert money of the corporation to the "Guarantee Fund," and would 
divert money to "Home Makers," a corporation controlled and man- 
aged by defendants. 

The overt acts charged consisted of mailing of letters and copies 
of "Homes of Los Angeles," a paper published each month by de- 
fendants in the name of the Los Angeles Investment Company. These 
alleged published representations related to "Gold Notes" as safe and 
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sure investments secured by first lien on the treasury and real estate of 
the corporation. One of the advertisements pertained to dividends and 
expenses as being paid out of actual profits, not for premiums on sales 
of stock, and the surplus was published as over $7,800,000 in No- 
vember, 1912. Another copy of the paper, in April, 1913, published 
that the guarantee fund of liie company, held as a separate fund and 
managed by officers of the Globe Savings Bank, amounted to $252,- 
242.51, a gain of 128 per cent, during the year next preceding pub- 
lication. In October, 1913, the p^per published that the balances due, 
mortgages, loans, etc., amounted to over $10,000,000, and that these 
loans were made on security much in excess of the amount of the loan. 
Another overt act charged was mailing a letter to Mrs. Cams in Los 
Angeles, telling her that, if she bought stock and left it for reinvest- 
ment, at each time dividends would be sufficient to buy five shares or 
more the reinvestment would be made, and she would be sent a notice 
together with an order for the stock certificate, and when this was 
signed and returned the certificate would be mailed to her ; that, if the 
dividend did not amount to enough to purchase five shares, she would 
be sent a credit memorandum each quarter, and that she would not 
lose by her investment, as the "Guarantee Fund" of $100,000 was an 
assurance of her protection. This letter contained other alluring state- 
ments concerning the proposed investment. Other letters are set forth 
in the overt acts alleged, but it is enough to say that they represented 
that the notes and obligations of the company were amply secured, 
and that the stock would be advanced in price after December 
31, 1912. In one letter mailed under date of October 13, 1913, 
addressed to the stockholders, they were told that the company had 
sufficient profits to warrant a dividend. The stockholders were asked 
as to their advice in the premises, and told that the stock was worth 
more if a dividend was not declared. 

The testimony is voluminous, but the gist of much of it is as fol- 
lows: Elder, Deeble, and Derby were the president, secretary, and 
treasurer, respectively, of the Los Angeles Investment Company, and 
all three were directors and in control. Elder was also director and 
president of "Home Makers," a corporation owned by the defendant, 
and was trustee of the ^'Guarantee Fund," and also director and presi- 
dent of the Globe Savings Bank. Deeble and Derby were also di- 
rectors and officials in the "Home Makers" and in the Globe Savings 
Bank. They sold 5,000,000 shares of the capital stock of the Los Ange- 
les Investment Company, of the par value of $1 each, for over $16,- 
000,000. They also sold the obligations of the "Gold Notes," of more 
than $2,000,000, and certificates of over $500,000. 670,588 shares of 
the capital stock of the Investment Company were issued to the 1 1 per- 
sons who had been included in this indictment, at an aggregate price of 
$1,306,305.75, charged against the 11, leaving $18,246,622.81, for which 
the stock and obligations of the company were sold to the public. 
Counsel for the United States accepts the statement of counsel for de- 
fendants, that the "company had throughout its history paid a quar- 
terly cash dividend amounting to 7 per cent, per annum, upon the 
market value of the stock at the time of the dividend. The company 
had also advanced in each of the eight nondividend months every year 
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the selling price of its stock five cents per share/' The evidence 
showed that a vigorous campaign of advertising was carried on through 
the paper "Homes," the paper having large circulation by mail and 
personal delivery. Pamphlets, entitled "Seventeen Miles of Divi- 
dends," were also mailed to prospective investors. In the publica- 
tions the company stated that stock could be bought at the price quoted 
until after the first day of the ensuing month, when the price would 
be advanced five cents a share, and it was published that 7 per cent, 
interest on the market value of the stock at the time the dividend was 
declared was justified as payable out of the actual earnings and profits 
of the company, emphasis being hdd on the statement that the company 
was not paying any portion of its dividends from the profits on the 
sales of die stodc, all, such profits being carried to the surplus account, 
in which, for instance, in July, 1912, there were over $6,000,000. The 
method of making such announcements was by publishing in "Homes" 
a "Question Box." For example, in the issue of January, 1911, in the 
"Question Box," we find: 

"Question: From what source can you pay 28 per cent a year In cash 
dividends?" 

"AnBwer: AU dividends are paid from profits on real estate, interest on 
loans, building profits, architectural, rental, and insurance departments, etc. 
The last annual statement showed profits for the preceding year to be, for 
real estate, $261,319.69 ; for interest, $180,000.00 ; and for building construc- 
tion, $10,191.89." 

At a directors' meeting held on May 7, 1901, the directors present. 
Elder, Deeble, Derby, and Fay, declared a dividend of 200 per cent, 
on the paid-up capital stock of the corporation "out of the surplus 
earnings of the corporation already accrued and hereafter to accrue," 
payable to the stockholders in proportion to their several holdings. A 
resolution passed the same day also provided that the stockholders 
might purchase with the dividends treasury stock to the entire amount 
of the dividends, at $1 per share if purchased on or before May 31, 
1901, and the president and secretary were authorized to sell treasury 
stock to the amount of $1,000 to pay the debts of the company. There 
was evidence to the effect that when this 200 per cent dividend was 
declared the outstanding capital stock was 2,000 shares, which made the 
dividend $4,000; but it appears that at that time there was a deficit 
on the books of the company amounting to $696.57. In August, 1901, 
this deficit was covered by ^'surplus earnings of the corporation here- 
after to accrue,*' in this way : 2,081 shares of stock in a corporation 
called the Automatic Tool Company was placed on the books as worth 
40 cents a share, a total of $771.44, which covered the deficit and left 
a small excess. But the evidence showed that 46 shares of stock in 
the tool company cost the Los Angeles Investment Company 10 cents 
a share, that 522 shares cost 5 cents a share, and 1,513 shares cost 2 
cents a share; that the 1,513 shares were acquired on July 31, 1901, 
one day before the deficit created by the dividend was covered by put- 
ting the tool company stock at 40 cents a share. Subsequently the 
stock of the Automatic Tool Company was charged off to profit 'and 
loss in installments. Notwithstanding such conditions, the company 
continued to advertise that cash dividends had been declared, and that 
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the company had paid 677 per cent, in quarterly cash dividends, and in 
May, 1913, in "Homes," tables were published showing enormous 
profits to investors. Advertisements at diflferent times also elaborated 
upon the security of the "Guarantee Fund" as giving a positive guar- 
antee to the small stockholder that he could not lose his money. It 
was represented that the "Guarantee Fund" was made up of the con- 
tributions of the officers of the company and maintained independently 
of possible control by such officers, tiiereby perpetually assuring to 
the investor that the company was a practically perfectly safe concern. 
In one issue of "Homes," March, 1913, it was said, in speaking of the 
guarantee fund, "It is a. trust fund * * ♦ for one purpose, to 
protect the small stockholder against loss. This fund is a perpetual 
trust," etc. Letters purporting to come from stockholders expressing 
satisfaction with the "Guarantee Fund" were published in "Homes," 
and it was stated that the "Guarantee Fund" in December, 1911, con- 
tained over $100,000 in money ready to buy back stock from those who 
wished to sell, whereas the evidence goes to show that in 1911 there 
was in the "Guarantee Fund" only $20,156 cash, together with debts 
due to it by the directors amounting to over $54,830, and stock in 
the lyos Angeles Investment Company carried at over $25,700. In 
January, 1913, the representation in "Homes" was that the "Guarantee 
Fimd" amounted to over $219,000, but the evidence is that there was 
then only $4,268 in cash in the fund, that the indebtedness of the 
directors was $144,115, and that the Los Angeles Investment Company 
stock was carried at $317,658. Elder, one of the directors, then owed 
the "Guarantee Fund" $58,904.08, Deeble owed it $32,868.05, and Der- 
by owed $40,226.34. 

When the adoption of the proposed "Blue Sky Law" was being ad- 
vocated in California, "Homes" in February, 1913, and in subsequent 
issues, opposed such proposed legislation ; but stated that, before the 
law could be effective, the Los Angeles Investment Company would 
be a closed corporation, with no stock for sale, and therefore would 
not be brought within the provisions of the proposed law. The con- 
templated disposition of the stock of the company was advertised in 
an. interview had with Elder, wherein Elder spoke of expected sale 
of the property of the company, 6,000 acres, to certain capitalists at 
$3,000 per acre. Another effort to sell stock seems to have been made, 
by advertising to the effect that a bankers' syndicate was being formed 
to buy all the shares of the Investment Company remaining unsold 
on the last day of May, 1913. Stockholders were advised that the 
syndicate was open for them to come into, and that the syndicate in- 
tended to buy at $4.35 a share. But on June 1st over 200,000 shares 
of the capital stock of the company were still unsold. The officers of 
the Investment Company then as of date of May 31, 1913, transferred 
these 200,000 and more shares from the Investment Company to the 
"Guarantee Fund," at $4.30 per share, in acceptance of an offer of 
\he "Guarantee Fund-" to the company, spread upon the minutes of 
the director's meeting of the Investment Company of May 7, 1913. 
The consideration named for this transfer was $860,176.30, upon terms, 
one-third cash, and the balance by note executed by Elder and Derby 
as trustees of the "Guarantee Fund," dated May 31, 1913, due three 
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years after date. There is evidence that on May 31, 1913, the "Guar- 
antee Fund" had a cash balance of $14,998.42. On Jung 4, 1913, the 
Investment Company advanced to the fund $255,000, and on June 5, 
1913, the fund gave its check to the Investment Company for a cash 
payment of $286,725.45. In the issue of "Homes" published in June, 
1913, it was stated that the bankers' syndicate had vanished into "thin 
air," as the stock of the company was completely sold on the last day 
of May, "making an immense addition to the paid-up capital and 
surplus of the company, an addition of $1,172,695.16, bringing the to- 
tal up to the stupendous sum of $16,884,964.53." It appears, however, 
that in 1913, when the "Guarantee Fimd" purchased the shares of the 
Investment Company's stock, there was a decline in the shares of the. 
Investment Company, and certain stockholders became suspicious. Be- 
tween January 1, 1913, and May 31, 1913, the company sold 860,363 
shares of its stock, but the price dropped from $4,121/^ to $1.15^ 
For the stock charged to Elder, Deeble, and Derby, the par value of 
which represented $947,000, they did not pay even a third in cash, nor 
did Deeble, Derby, and Elder apply dividends received by them upon 
their debts to the company, and the evidence tends to show that the 
defendants diverted over $2,000,000 of the money of the Investment 
Company to the "Guarantee Fund," and over $230,000 to the "Home 
Makers. 

[ 1 ] The issues tried called for a verdict predicated upon the ques- 
tion whether or not the prosecution proved that defendants devised and 
entered upon the scheme charged with intent to defraud stockholders 
and made use of the mails in the execution of the scheme. The defend- 
ants contend that the evidence was insufficient to warrant conclusion 
of guilt. But where there is as much substantial evidence as the fore- 
going statement shows there was, to sustain the allegations of fact in 
tne indictment, and the trial court has declined to grant a new trial bas- 
ed upon the ground of insufficiency of evidence to sustain the verdict, 
it is not for the appellate court to disturb the conclusion of the jury, 
either as to the existence of the facts or as to the inferences drawn 
from the facts. Humes v. U. S., 170 U. S. 210, 18 Sup. Ct 602, 42 L. 
Ed. 1011. 

[2] It is argued that the court erred in not quashing the indictment 
because of misconduct on the part of a grand juror. One of the grand 
jurors, Mr. A. S. Gear, had been a practicing attorney at law, and 
was interested in some of the "Gold Notes" issued by the Los Angeles 
Investment Company, and on different occasions in 1913 had called 
upon some of the defendants, officials of the Investment Company, con- 
cerning the payment of the obligations of the company held by him. 
Defendant Derby, in support of his motion to quash, filed an affidavit 
wherein he said that on November 8, 1913, Col. Gear called upon him, 
and, after inquiring about getting the notes cashed, said that he was on 
the grand juiy, and that if the matter came up before the grand jury 
he (Derby) might need a friend ; that he did not pay the note, and that 
he told Mr. Gear that as a member of the grand jury he would get no 
special favors. On November 10, 1913, Col. Gear left with Deeble, 
the secretary of the company, a note setting forth grievances which 
his client had against the Investment Company, and stating that his 
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client wanted her money and damages in withholding the payment of 
the same. November Uth Col. Gear appeared before the grand jury, 
and read to hfs fellow grand jurors a statement to this effect ; that he 
believed himself disqualified from acting as a member of the grand 
jury if they should undertake to investigate a matter which he desired 
to call to their attention ; that the Los Angeles Investment Company 
had invited the public to invest in gold bonds of the company as being 
a first lien on all assets of the corporation, whereas in truth he found 
that they were not secured by assets, but were merely liabilities entitling 
the holders to participation in the assets of the company along with 
other creditors, and he desired the grand jury to take such action as 
might seem appropriate. 

There is nothing to show that the grand jury had been considering 
any charge against the Los Angeles Investment Company before Mr. 
Gear read his statement to the body. The foreman of the grand jury 
and the secretary filed counter-affidavits saying that the grand juror 
Gear was not present at any time during the deliberations or the pro- 
ceedings upon which the indictments against these defendants were 
based or returned ; that he left the grand jury room before the matter 
was taken up or considered, and did not return, and never was present 
in the grand jury room when the matters were heard or considered or 
discussed by the members of the grand jury; and that the statement 
read by Mr. Gear on November 11th had been thereafter given by the 
foreman to the United States attorney, and was not thereafter r'ead or 
considered in the proceedings or deliberations of the jury. The grand 
juror Gear himself, in an affidavit, denied that he had ever told Derby 
that, if the matter of the Los Angeles Investment Company should 
come before the grand jury, he might need a friend, and denied that the 
question of his being on the grand jury ever was mentioned ; but said 
that when he called on Derby he sent in a card, upon which he wrote, 
"Will Mr. Derby see Col. Gear, 4306 E. First street, member of United 
States grand jury?" Mr. Gear further says in his affidavit that he did 
not attend the sessions of the grand jury while the investigation of the 
officers of the Los Angeles Investment Company was in progress, 
heard none of the evidence, and did not vote on the indictment, and 
never talked to any member of the grand jury in reference to the com- 
|>any, and never tried to influence or persuade any member of the 
grand jury to vote to indict the officers of the company; that he con- 
sidered it his duty to present the matter to the grand jury as he did, 
because he had received through tlie United States mails literature in 
reference to the "Gold Notes" in which a client of his had invested a 
thousand dollars. 

There is no doubt of the fact that, if a grand juror knows that a 
crime has been committed which is properly the subject of investigation 
by the grand jury of which he is a member, it is his duty to call the 
matter to tiie attention of his fellow grand jurors. Of course, if he is 
in any way personally or otherwise directly concerned, he should ex- 
cuse himself from participation in the investigation and the delibera- 
tions of the grand jury with respect to the matter. Clearly, in the 
present case, the grand juror did nothing illegal, and we affirm the rul- 
ing that there was no sufficient ground for quashing the indictment. 
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[3 J It IS said that the verdict should be set aside because of the mis- 
conduct of a trial juror. The point comes in this way": The court 
made an order that the jury should not be allowed to separate after it 
was impaneled and sworn, but on the morning of July 21, 1915, while 
the trial was in progress, one of the jurors told the bailiff in charge he 
must go down to his office. The bailiiSf told him that there was not 
time for him to do this, meaning that there was not time before the 
opening of court to assi^ the proper court officer to accompany the 
juror to his office. The juror said that he would go and take the con- 
sequences. The juror was gone about 20 minutes, and then returned. 
Except for the fact of this brief separation of the jurors, no circum- 
stance is shown to justify an inference of possible injury to the rights 
of the defendant. T)ie Supreme Court in Holt v. United States, 218 
U. S. 245, 31 Sup. Ct. 2, 54 L. Ed. 1021, 20 Ann! Cas. 1138, in discuss- 
ing the action of the District Court in overruling a motion for a new 
trial based upon th^ ground that some of the jurors had read articles 
on the case in the daily papers while the trial was going on, said : 

"We are dealing with a motion for a new trial, the denial of which cannot 
be treated as more than matter of discretion or as ground for reversal, except 
In very plain circumstances Indeed. Mattox v. United States, 146 U. S. 140 
{13 Sup. Ct. 50, 36 li. Ed. 917]. See Holmgren v. United States, 217 U. S. 509. 
£30 Sup. Ct. 588, 54 L. Ed. 861, 19 Ann. Oas. 778]. It would be hard to say that 
this case presented a sufficient exception to the general rule The judge did 
not reject the affidavit, but decided against the motion on the assumption that 
more than It ventured to allege was true. As to his exercise of discretion, It Is 
to be remembered that the statutes or decisions of many states expressly allow 
the separation of the jury ev^n In capital cases. Other states have provided 
the contrary. The practice has varied, with perhaps a sUght present tendency 
In the more conservative direction. If the mere opportunity for prejudice or 
corruption Is to raise a presumption that they exist. It will l)e hard to .main- 
tain jury trials under the conditions of the present day." 

A number of exceptions are based upon the action of the court in 
admitting and excluding certain testimony. We have examined them, 
and find no substantial error in the rulings of the court. Nor do we 
find error in the instructions which stated the law carefully and with 
sufficient fullness to enable the jury to understand the principles which 
should control in their consideration of the evidence. 

Believing that no substantial reason is advanced for holding that the 
defendants did not have a fair and legal trial, the judgment is affirmed. 



UNITED METAIiS SELLING CO. v. PRYOR et aL 

<Clrcult Court of Appeals, Eighth Circuit April 20, 1917. Rehearing Denied 

July 9, 1917.) 

No. 4526. 

1. Gabbiebs ^=»140 — Cabbdcb as WABEHorsEMAN— Goods AwArriNG Deliv- 

EBY. 

Defendant raUroad company, as the last connecting carrier, received a 
carload of copper Ingots, shljlfced under a bill of lading providing that 
"property not removed by the party entitled to receive It within 48 hours 
♦ ♦ ♦ after notice of its arrival ♦ ♦ ♦ may be kept in car • ♦ ♦ 

^=»For oUier cases see some topic A KJSY-NUMBER in all Key-Numbered Digests ft Indexes 
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or warehouse subject to a reasonable charge for storage and to carrier's 
responsibility as warehouseman only." Defendant's tariff schedule, duly 
filed and posted as required by law» and which, in accordance with Inter- 
state CommBree Act Feb. 4, 1887, a 104, § ^ 24 Stat 3S0, as amended 
by Act June 29, 1906, c. 3591, § 2, 34 Stat. 584 (Comp. St. 1916, § 8569), 
contained rules and regulations goyerning terminal privileges and charges, 
provided that, "when delivery of cars consigned or ordered to private in- 
dustrial spur tracks cannot be made on account of the act, neglect, or 
inability of the consignee to receive them, delivery will be considered to 
have been made when the cars are tendered." On arrival of the car of cop- 
per the private track of the consignee was fully occupied, and defendant 
left the car on its connecting aide track, and notified the consignee that 
the car was at its disposition, subject to the payment of a demurrage 
charge after the free time allowed by the rules of the company. Six days 
later the consignee paid the demurrage charges and the car was moved 
upon its track, whe^ it was found that one of the seals was brok^ and 
that a part of the copper was gone, although, when inspected by defend- 
ant's yard watchman the evening before, the seals were secure. Held, 
that d^endant's liability was thai of warehouseman only. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. Si 609, 609%, 611* 
616.] 

2. Courts ^=s>365— Interstate Commerce Act— Liabjlitt for Goods Los'^— 

— ^Law Govebnino. 

The liability of a railroad conipany subject to the Interstate Commerce 
Act on a contract with an interstate shipper is not governed by state law, 
but is a federal question, governed by uniform rule. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §S 950, 952, 955, 969- 
971.1 

3. Warehousemen €!=>24(1) — ^AcnoN Against for Loss of Goods— Burden 

AND Measure of Pboof. 

Under the rule of the federal courts, a warehouseman Is liable only for 
negligence, the burden of proving which rests on the party alleging it, 
and is not shifted by proof merely of loss or destruction of property in 
charge of the warehouseman. 

[Ed. Note. — ^For other cases, see Warehousemen, Cent Dig. §§ 11, 48.] 

Appeal from the District Court of the United States for the Eastern 
EHstrict of Missouri ; Elmer B. Adams, Judge. 

Suit in equity by the Equitable Trust Company of New York, as 
trustee, against the Wabash Railroad Company. On petition of inter- 
vention by the United Metals Selling Company against defendant and 
Edward B. Pryor and Edward F. Kearney, its receivers. From a de- 
cree dismissing its petition, intervener appeals. Affirmed. 

Jones, Hoclcer, Hawes & Angert and George F. Haid, all of St 
Louis, Mo., and Shearman & Sterling, of New York City, for appel- 
lant. 

James L. Minnis and N. S. Brown, both of St. Louis, Mo., for ap- 
pellees. 

Before SANBORN, Circuit Judge, and REED arid BOOTH, Dis- 
trict Judges. 

REED, District Judge. In a suit of the Equitable Trust Company 
of New York, as trustee, a New Jersey corporation, against the Wa- 
bash Railroad Company, a consolidated railroad corporation of Mis- 

^sdFor other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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souri and other states, pending in the United States District Court 
for the Eastern District of Missouri, to foreclose certain mort- 
gages upon the property of the railroad company, in which Edward 
B. Pryor and Edward F. Kearney were duly appointed as receivers 
of the property of the railroad company, the appellant, the United 
Metals Selling Company, a corporation, in due time filed an interven- 
ing petition claiming of the Wabash Railroad Company the sum of 
$2,447.60 as the value of 415 ingots or bars of refined copper, weigh- 
ing 18,674 pounds, alleged to have been lost from the car in which it 
was shipped, while in the custody of the railroad company upon its 
tracks in St. Louis, Mo., consigned to the Moore- Jones Brass & Metal 
Company of tiiat city, under a bill of lading issued to the intervener 
\)y the Chicago & Duluth Transportation Company at Chicago, III, 
December 6, 1909, which copper it is alleged was delivered to &e rail- 
road company at St. Louis and lost from the car in which it was 
shipped while in its custody, about January 7, 1910, solely through the 
negligence, carelessness, and wrongful acts of the defendant railroad 
company; and judgment is prayed against the railroad company for 
the value of said copper, with interest from January 7, 1910, and that 
it be decreed a lien upon the property of the railroad company or its 
proceeds in the custody of the cOurt, prior to the complainant's mort- 
gage upon said property. 

The railroad company and the receivers answered the intervening 
petition, admitting that about December 6, 1909, the intervener shipped 
some 40,000 pounds of refined copper from Chicago, to the Moore- 
Jones Brass & Metal Company at St. Louis, by the Chicago & Duluth 
Transportation Company and^ connecting carriers, but denies that it 
was lost, if lost at all, because of any neglect or fault upon the part of 
the railroad company, and further allege that the defendant railroad 
.company on December 30, 1909, received the car containing said cop- 
per from the Terminal Railroad Association of St. Louis, and on Jan- 
uary 1, 1910, notified in writing the consignee, Moore- Jones Brass & 
Metal Company, of the receipt thereof, and thereafter held said car as 
a warehouseman only, and not as a common carrier. Some other de- 
fenses may be noticed in the course of the opinion. 

The matter was submitted to the special master in said foreclosure 
proceedings upon a stipulation of facts, which so far as deemed ma- 
terial is set forth in the margin.* 

1 STiPuiiATioN OF Facts. 

"That on or about December 6, 1900, the intervener shipped 775 copper 
ingot bars, of the weight of 40,002 pounds, from Chicago, IHinois, to the 
Moore-Jones Brass & Metal Company at St. Louis, Missouri, under a bill of 
lading contract of shipment entered into between the Chicago & Duluth Trans- 
portation Company, a common carrier, and the Intervener, dated Chicago, 
Illinois, December 6, 1909, a copy of which is hereto attached, made a part 
hereof and marked Exhibit 'A.' 

"The bill of lading, E>achibit A is the uniform bill of ladlng-HStandard form 
of straight bill of lading, approved by the Interstate Commerce Commission 
by order No. 787 of June 27, 1908, and includes a receipt which recites that, 
subject to the classifications and tariffs in effect on the date of its issue, 
December 6, 1909, it received from the United Metals Selling Company the 
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1. The master filed with the court his findings and recommendations 
as follows : 

•* ♦ ♦ ♦ The [Intervening] petition alleges that about December 6, 1909, 
the petitioner shipped 775 ingots of refined copper, weighing 40,002 pounds 

■ 

property described below, 775 copper ingot bars, weight 40,002 pounds, signed, 
'Chicago & Duluth Transportation Company, B. L. Burke, Traff. Agt., Chi- 
cago, 111.,' consigned to Moore- Jones Brass & Metal 'Company, St Louis, Mo., 
and that said company agrees to carry to its usual place of delivery at said 
destination, if on its road; otherwise, to deliver to another carrier on the 
route to said destination. It is mutually agreed, as to each carrier of all 
or any of said property over all or any portion of said route to destination, 
and as to each party at any time interested in all or any of said property, 
that every service to be performed hereunder shall be subject to all the con- 
ditions whether printed or written, herein contained (including conditions on 
back hereof) and which are agreed to by the shipper and accepted for him- 
self and his assigns. 

"Indorsed on the badk of the bill. Exhibit A, Is the following: 

" *Sec. 6. Property not removed by the party entitled to receive it within 
forty-eight hours (exclusive of legal holidays) after notice of its arrival has 
been duly sent or given may be kept in car, depot, or place of delivery of 
the carrier, or warehouse, subject to a reasonable charge for storage and to 
carrier's responsibility as warehouseman only, or may be, at the option of 
the carrier, removed to and stored in a public or licensed warehouse, at the 
cost of the owner and there held at the owner's risk and without liability on 
the part of the carrier, and subject to a lien for all freight and other lawful 
charges including a reasonable charge for storage.* 

"That the copper covered by the bill of lading was placed In Illinois Cen- 
tral car No. 130479 at Cfhicago ; each of the doors of the car l>eing sealed 
after the car was loaded and contents checked. That the car was carried by 
the Illinois (Central Railroad Company to ^st St Louis, where it was ex- 
amined, seals found intact, and delivered to the Terminal Railroad Associa- 
tion of St Louis. The Terminal Railroad Association transported the car 
across the river and turned the same over to the Wabash Railroad Com- 
pany, at St. Louis, at which time the car was again examined and the seals, 
found unbroken. The car was then carried by the Wabash Railroad Com- 
pany to its yards, and for the reasons hereinafter stated the car was placed 
on its track No. 24. December 30, 1909, with seals intact. On January 1, 
1910, the car was transferred to track No. 25, and the following notice was 
then mailed to the consignee, Moore-Jones Brass & Metal Ck)mpany, and re- 
ceived by said company: 'You are hereby notified that the following cars are 
now on tracks at this station for your unloading or disposition and that said 
cars are subject to a charge of $1.00 per day or fraction of a day, for all 
time that they are held beyond the free time allowed by the rules of this 
company.* That said notice contained the number of the car containing the 
shipment involved in this case, and otherwise complied with the tariff re- 
quirements of the Wabash Railroad Company, lawfully in effect at that time. 
That the tariff of the Wabash Railroad Company, providing the rules and 
regulations and charges 'governing the assessment of demurrage and storage 
charges, and during all of said times on file in the office of the Interstate 
Commerce Commission at Washington, in the District of (Columbia, and duly 
posted as required by law, provided as follows: 'When delivery of cars con- 
signed or ordered to private industrial spur tracks cannot be made on ac- 
count of the act or neglect of the consignee or the inability of the consignee 
to receive, delivery will be considered to have been made when the cars were 
tendered. The carrier's agent must give the consignee written notice of all 
cars he has been unable to deliver, because of the condition of the private 
Industrial track or because of other conditions attributable to consignee, this 
will be considered a constructive placement.' 

*The consignee paid to the Wabash Railroad Company $4.(X> for demurrage 
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from Chicago, lU., to the Moore- Jones Brass & Metal Company In St Louis, 
under a bill of lading issued by the Chicago & Duluth Transportation Com- 
pany to the petitioner, dated at Chicago, December 6, 1909. This is admitted 
by the defendants. It is alleged that the car containing the copper was deliver- 
ed by the Terminal Railroad Company of St. Louis to the defendant railroad 

charges lawfully assessed on said car under the tariffs aforesaid, and cov- 
ering four days next subsequent to the expiration of the forty-eight hours al- 
lowed as free time for unloading ; that said demurrage charges accrued while 
said car was held by the Wabash Railroad Company on said track No. 25. 
That during all of the time said car was held by the Wabash Railroad Com- 
pany on said track No. 25, the same was reasonably accessible to the con- 
signee, Moore-Jone& Brass & Metal Company, for unloading, but it had been 
the uniform custom of the said consignee to unload cars only when placed 
upon its industrial spur track. 

**The consignee, ^oore-Jones Brass & Metal Company had a private indus- 
trial spur track to its plant upon which it received carload shipments con- 
signed to it That said switch track was just of sufficient length to accom- 
modate two cars, and was occupied by loaded cars at the time the above car 
was received by the Wabash Railroad Company. That under an arrange- 
ment between the Wabash Railroad Company and the said consignee, then 
in effect, all cars received by the said railroad company consigned to said 
consignee were to be placed by the Wabash Railroad Company on said pri- 
vate industrial spur track of said consignee, in the order in which said cars 
were received by the Wabash Railroad for such placement. That on Janu- 
ary 1, 1910, the said Wabash Railroad Company was holding on its tracks 
seven cars for said consignee, all of which had been received prior to the 
receipt of said car of copper ingots. That on January 2, 1910, the said Wa- 
bash Railroad Company was holding out for said consignee, under same con- 
ditions, seven cars, and seven cars on January 3d, six cars on January 4th. 
nine cars on January 5th, nine cars on January 6th, eight cars on January 
7th, and five cars on January 8th, all of which cars the Wabash Railroad 
Company had been unable to place on consignee's private industrial spur 
track, on account of said track being filled with other cars. That said con- 
signee had no means of clearing its switch track, but, after emptying a car 
had to wait untU the Wabash Railroad Company removed the car from said 
spur track. 

'The Wabash Railroad Company employed during the times stated two 
watchmen in the yard where the car in question was located. The territory 
assigned to such watchmen covered six city blocks, within which there were 
from 9 to 19 tracks, of a combined length of about 30,000 feet. That one of 
said watchmen examined said car and the seals thereon at about 5 o'clock 
p. m., of January 6, 1910, and found all seals intact The car in question was 
actually placed on condignee's private industrial spur track on the morning 
of January 7, 1910, at 10:30 a. m., and the same was immediately examined 
by the receiving clerk of the consignee, who found there was no seal on the 
west side door. It was also examined by two other employes of consignee, 
who also found there was no seal on the west side door. The consignee there- 
upon notified a watchman of the Wabash Railroad Company, and also re- 
quested <he ofiloe of the freight agent of the Wabash Railroad Company to 
•send a man to check the contents of the car. Immediately upon the discov- 
ery that the west side door contained no seal, the consignee caused the car 
to be locked, and the car remained so locked until the next day, January 8. 
1910, when an employ§ of the Wabash Company appeared and checked the 
contents. On such checking the car was found to contain 415 copper ingots, 
weighing 21,328 pounds, instead of 775 ingots, weighing 40,002 pounds. 

"That the reasonable market value of the missing 18,764 pounds of copper 
ingots was the sum of $2,447.60. 

"[Signed] Wells H. Blodgett, 
"N. S. Brown, 

"Attorneys for Wabash Katlroad Co. 
•'Jones, Hocker, Hawes & Angert, 
•'Attorneys for Intervener." 
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company about January 2, 1910, with the seals of the car Intact ; that there- 
after, about January 7, 1010, the car was delivered by the defendant railroad 
company to the Moore-Jones Brass & Metal Ckmipany, but that at the time 
of the delivery the seal of the west side door of the car was missing, and 
the car contained only 415 ingots of copper, weighing 21328 pounds, which 
was 18,674 pounds less than the car contained when it was delivered to the 
defendant railroad company. This allegation is disputed and denied by the 
defendants, who aver that the Terminal Railroad Company did not deliver 
the car until December 30, 1909, and that the delivery by the Wabash Rail- 
road Company to the Moore-Jones Brass & Metal Company was made on the 
2d of January, 1910, instead of the 7th of January. The defendants also dis- 
pute the averment as to the seals, and as to the loss of copper from the car. 
It is alleged and admitted that the petitioner lodged its tdaim with the de- 
fendant railroad company on account of its alleged loss about January 20, 
1910, and thereafter made repeated demands upon the railroad company for 
the settlement of the claim. There are averments as to repeated efforts to 
adjust the claim between the parties, prior to the receivership and since; 
but these matters are not considered material by the undersigned, in view 
of the conclusions which he has reached upon the merits of the contro- 
versy. ♦ ♦ ♦ 

"Upon the facts submitted to me, whidi are altogether covered by stipula- 
tion herewith returned, I find that the defendimt railroad company effected 
a complete delivery of the shipment to the consignee, MooreJones Brass Sc 
Metal Company, because of the provisions of the tariff of the Wabash Rail- 
road Company, under which delivery must be considered to have been made 
when the car was tendered by the railroad company to the consignee. The 
car containing the copper was carried by the Wabash Railroad Company to 
its yard and placed on its track No. 24 on December 30, 1909, with^ seals in- 
tact On January 1, 1910, the car was transferred to track No. 25 and the 
consignee was notified that the car was on the track for its unloading or dis- 
position. This notice was given by reason of condition of tracks on which 
car was being held by the railroad company for the consignee. 

"Finding, as I do, that the delivery of the car was made by the railroad 
company for the consignee, it is unnecessary to consider whether any lia- 
bility was attached to the defendant railroad company as a warehouseman. 
I accordingly recommend that the intervening petition be dismissed. 

"[Signedl Chester H. Krum, Special Master.** 

The court overruled intervener's exceptions to the finding^s and re- 
port of the master, and entered a decree dismissing its petition, and 
it prosecutes this appeal to reverse such decree. 

The appellant assigns as error that under the facts stipulated the 
master and court erred in finding and holding: 

[1] (1) That under the bill of lading and tariff schedules of the 
c^-rriers, filed with the Interstate Commerce Commission and duly- 
posted, the tender of the car containing the copper by the defendant 
railroad company to the consignee Moore- Jones Brass & Metal Com- 
pany on January 1, 1910, effected a delivery of the copper" to the 
consignee and relieved the railroad company of any further liability 
as a common carrier for the copper. 

The bill of lading and tariff schedules in unmistakable terms pro- 
vide: 

"Sec. 5. That property not removed by the party entitled to receive it, 
within forty-eight hours (exclusive of legal holidays) after notice of its ar- 
rival has been duly sent or given may be kept in car, depot, or place of de- 
livery of the carrier, or warehouse, subject to a reasonable charge for storage 
and to carrier's responsibility as warehouseman only, or may at the option 
of the carrier be removed to and stored in a pubUc or licensed warehouse, at 
the cost of the owner and there held at the owner's risk and without liability 
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OD the part of the carrier and subject to a lien for all freight and other law- 
ful charges including a reasonable charge for storage." 

The car containing this copper was received by the Wabash Railroad 
Company in St. Louis from the Terminal Railroad Company Decem- 
ber 30, 1909, and placed on one of its tracks (No. 24) in its yards, on 
January 1, 1910, and was transferred to track No. 25 in the same 
yard, and the consignee notified in writing that the car was there for 
its unloading or other disposition subject to a charge of $1 a day or 
fraction thereof for all time that it should be held beyond the free 
time allowed by the rules of the company for unloading. The tariff 
of the Wabash Company, then on file with the Interstate Commerce 
Commission and duly posted as required by law, provides : 

"That when delivery of cars consigned or ordered to private industrial spur 
tracks cannot be made on account of the act, neglect, or inability of the con- 
signee to receive them, delivery will be considered to have been made when 
the cars are tendered. The carrier's agent must give the consignee written 
notice of all cars it has been unable to deliver, because of the condition of 
the private trade, or of other conditions attributable to consignee ; thls^ will 
be considered a constructive placement." 

Such -^^s the contract between the appellant, the consignee, and the 
Wabash Railroad Company; and the consignee paid to the Wabash 
Railroad Company $4 for demurrage charges on this car under such 
schedules, covering the 4 days next succeeding the 48-hour period al- 
lowing for unloading, which demurrage accrued while the car was 
held by the Wabash Company on its track No. 25. 

The act to regulate commerce as amended to and including June 29, 
1906, provides in effect (section 1) that "transportation," which the 
act regulates, shall include cars and other vehicles and all instrumen- 
talities and facilities of shipment or carriage, irrespective of ownership, 
or of any contract express or implied for the use thereof and all serv- 
ices in connection with the receipt, delivery, elevation, transfer in tran- 
sit, ventilation, or storage, and handling of property transported ; and 
it shall be the duty of every carrier, subject to the provisions of the 
act, to provide and furnish such transportation upon reasonable re- 
quest therefor, and to establish just and reasonable rates, and provide 
for reasonable compensation to those entitled thereto; also that all 
charges made for any service rendered or to be' rendered in such trans- 
portation or in connection therewith, shall be just and reasonable. 
And section 6 requires that the carrier's schedule^ filed with the Com- 
mission shall be printed and posted, and shall contain the classification 
of freight in force, and also state separately all terminal charges, stor- 
age charges, and other charges which the Commission may require, all 
privileges or facilities granted or allowed, and any rules or regulations 
which in any wise change, afifect, or determine any part or the aggre- 
gate of such rates, fares, and charges, or the value of the service ren- 
dered to the consignee. 34 Stat, c 3591, pp. 584, 586; U, S. Compiled 
Stats. 1916, .§§ 8563, 8569. 

The bill of lading in this case, in accordance with the provisions of 
the act, provides that every service to be performed hereunder shall 
be subject to all the conditions, whether printed or written, herein con- 
243 F.— 7 
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tained, among which is the express condition (as appears in the stipu- 
lated facts) that the responsibility of the Wabash Railroad Company 
shall be that of warehouseman only for the property, if not removed 
by the consignee from its tracks within the 48-hour period for unload- 
ing, after notice of the arrival of the car, in which the copper was 
shipped, in its yard at St. Louis. Under the recent decision of the Su- 
preme Court in Southern Railway Co. v. Prescott, 240 U. S. 632, 36 
Sup. Ct. 469, 60 L. Ed. 836, it must be held that the liability of the 
Wabash Railroad Company in this case, under the agreed facts, was 
that of warehouseman only. 

[2; 3] (2) The appellant next complains of the decree because it did 
not adjudge the Wabash Company liable (under the facts stipulated) 
as a warehouseman. This complaint might well be dismissed, for the 
reason that appellant seeks to recover from the railrodd company upon 
the ground alone of its liability as a common carrier, and there is no 
claim or sufficient proof that it has incurred any liability as a ware- 
houseman. True, the intervener's petition asks for such other and 
further relief as may be just; and the answer alleges that under 
the facts the liability of the Wabash Company, if any, is that of a ware- 
houseman only. But that is not sufficient to enable the -appellant to 
recover in the absence of proof by it of the negligence it charges 
against the railroad company whereby the copper w?ts lost from the 
car. The appellant, however, maintains in argument that, having 
shown the loss of the copper from the car (or other grounds from 
which it might be inferred that it was stolen from the car), a prima 
facie case of negligence is shown against the defendant, and that the 
burden then shifts to it to show its freedom from negligence, and 
cases from certain of the state courts, including Missouri, are cited in 
support of this contention. But an equal or greater number of deci- 
sions from the courts of other states may be cited to the contrary. 
But this question is hardly open to debate in this court, for in the case 
of Southern Railway Co. v. Prescott, 240 U. S. 632, 36 Sup. Ct. 469, 
60 L. Ed. 836, above, it is directly held that the rule of the Supreme 
Court of the United States itself is, under the act to regulate commerce, 
opposed to the contention of the appellant. In that case the same con- 
tention was made by the appellee as is made by the appellant here, and 
the Supreme Court said: 

"Viewing tlie contract set forth in the bill of lading [in that case] as still 
in force, the measure, of UabiUty under it must also be regarded as a fed- 
eral question. As it has often been said, the statutory provisions manifest 
the intfent of Congress that the obligation of the carrier with respect to the 
services within the purview of the statute (the act to regulate ' commerce) 
shall be governed by uniform rule in the pjace of the diverse requirements 
of state legislation and decisions [citing many cases]. And the question as 
to the responsibility under the bill of lading is none the less a federal one 
because it must be resolved by the application of general principles of the 
common law. • ♦ • It was explicitly provided that in case the property 
was not removed within the specified time it should be Itept subject to lia- 
bility 'as warehouseman only.' The railway company was therefore liable 
only in case of negligence. The plaintiff, asserting neglect, had the burden 
of establishing it. This burden did not shift. As It is the duty of the ware- 
houseman to deliver upon proper demand, his failure to do so, without ex- 
cuse, has been regarded as making a prima fade case of negligence. If, how- 
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ever, it appears that the loss Is due to fire, that fact in itself, in the ab- 
sence of circumstances permitting the inference of lack of reasonable precau- 
tions, does not suffice to show neglect, and the plaintiff having the affirmative 
of the issue must go forward with the evidence [citing a number of cases]. 
• ♦ ♦ It is undisputed that the loss was due to fire which destroyed the 
company's warehouse with its contents, including the property in question. 
The fire occurred in the early morning, when the depot and warehouse were 
closed. The cause of the fire did not appear, and there was nothing in the 
circumstances to indicate neglect on the part o| the railway company. The 
trial court denied the motion [of the railway company] for a direction of a 
verdict and charged the jury tiiat 'the burden of showing that there was no 
negligence is on the defendant.' Applying the rule established by thQ state 
decisions, ♦ ♦ ♦ the Supreme Court of the state overruled the defend- 
ant's objection and sustained the judgment. • ♦ ♦ It has been recognized 
by the state court, as was said in the Flelschman Case, supra [Flelschman 
V. Southern K. Co., 76 S. C. 237, 66 S. E. 974, 9 L. K. A. (N. S.) 519], that 
the rule it applies is a 'somewhat exceptional rule' to which the court ad- 
heres 'notwithstanding the great number of opposing authorities in other ju- 
risdictions.' • » ♦ For the reasons we have stated, we think that the ob- 
ligation of the railway company was not governed by the state law and that, 
in this view, the exceptions of the plaintiff in error were well taken." 

The judgment was reversed. See Clark v. Barnwell et al., 12 How. 
272, 13 L. Ed. 985; Railroad Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 
909; De Grau v. Wilson (C. C.) 22 Fed. 560, affirming (D. C.) 17 Fed. 
698 (in admiralty); Strauss v. Wilson (D. C.) 17 Fed. 701 (in ad- 
miralty) ; Lamb v. Camden & Amboy, etc., Co., 46 N. Y. 271, 7 Am. 
Rep. 327; Denton v. Railway Co., 52 Iowa, 161, 2 N. W. 1093, 35 Am. 
Rep. 263 ; Yazoo & M. Valley R. Co. v. Hughes, 94 Miss. 242, 47 
South. 662, 22 L. R. A. (N. S.) 975, and note. 

There is no evidence that the car, or the seal upon the west door 
thereof, were insufficient or defective ip a:ny respect; and the infer- 
ence that the seal was broken and the copper stolen from the car was 
not sufficient to warrant a finding that the copper was lost because of 
any neglect or want of ordinary care upon the part of the railroad 
company as warehouseman. 

It follows that the decree of the District Court must be and is af- 
firmei 



WICHITA MILL & ELEVATOB CO. v. LIBERAL ELEVATOR CO. 

(Circuit Court of Appeals, Eighth Circuit May 10, 1917.) 

Na 4776. 

L Saxes ^=>89— Modification op Contract by New Aobeement. 

A contract of sale of wheat for deUvery during July was subject to a 
rule of a grain dealers' association requiring the seUer, if unable to 
complete the contract, within the agreed limit to advise the buyer by 
mail, telephone, or telegraph, whereupon it should be the duty of the buyer 
to at once elect either to buy in, or cancel the deficit, or extend the con- 
tract to cover such deficit. On July 29th the seller advised the buyer 
that it would be prevented by a railroad embargo ftom tripping untU 
August 2d, but would get the wheat out as soon as the railroads would 
receive it On August 2d and 3d the buyer wired the seller, requesting 
that shipments be held up temporarily, and in a second wire that the 
sale be canceled. The seller in reply ignored or barely acknowledged 

0=:>For other cases see same topic &. K£Y-NUMBER m all Key-Numbered Dlgebts & Indexes 
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the request for delay, stating that it had the wheat ready to deliver as 
soon as the embargo was raised, and would much prefer to deliver it as 
soon as possible. In reply to a farther request for delay and offer for 
cancellation, it again ignored, beyond a* bare acknowledgment, the request 
to delay, and at no time in the correspondence ever did more than simply 
acknowledge receipt of such request Held, that there was no acceptance 
of the offer to delay, so as to create a new contract, replacing the original 
contract; the fact that the seller did delay being caused by its absolute 
inability to ship by reason of the embargo, and not by its compliance 
with the buyer's request. 
[Ed. Note.— For other cases, see Sales, Gent Dig. {{ 251, 252, 259.] 

2. Sales ^=s»8&-*OpnoN to Mo dipt Contbaot— Time fob Ezebcise— **At 

Once." 

Within the provisions of such contract authorizing the buyer to elect 
at onoe to extend the contract, ''at cmce" did not mean instantaneously, 
but with reasonable expedition under all the circumstances, and the 
circumstances in this connection comprehended both those in mind at 
the time the contract was made and those present at the time the 
party acted under such provision, and the contract included any con- 
duct of the other party which would influence the action of the one re- 
quired to act at once. 

[Ed. Note.— For other cases, see Sales, Cent Dig. i§ 251, 252, 259. 

For other definitions, see Words and Phrases, First and Second Series, 
At Once.] 

3. Sales ^=s»89— Option to Modift Contract— Time bx)b Bxebcise. 

An election by the buyer on August 10th and 11th to extend the con- 
tract was in time, where negotiations for cancellation of the contract, 
in which the seller actively participated, were in progress during the 
intervening time, and the buyer notified the seller that it extended the 
contract as soon as the seller demanded instroctions as to disposition of 
the wheat 

[Ed. Note.— For other cases^ see Sales, Cent Dig. U 251. 252, 259.] 

4. Sales ^s>89— Option to Modify Contbact— Validitt of Extension of 

Time. 

An atteitfpted extension of the .contract by the buyer was not ineffec- 
tive, because it fixed no definite time to which the contract was extended, 
as the contract itself did not require performance upon a certain day, 
and any extension was intended to be of similar character, and, moreover, 
the seller could not be injured by an indefinite extension, as it was at 
liberty to deliver at any time. 

[Ed. Note.— For other cases, see Sales, Cent Dig. {{ 251, 252, 259.] 

ik SAUfS ^=:>418(2) — ^NONDELIVEBT BT SELLEB— DAMAGES. 

As the extension was seasonably made and was within the terms of 
the contract the contract was not broken by the seller unt^ its failure 
to deliver within the time as extended, and the damages for its breach 
were to be measured as of that date, with interest from that date. 

[Ed. Note.— For other cases, see Sales, Cent Dig. ({ 1175-1179.] 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by the Wichita Mill & Elevator Company against the Liberal 
Elevator Company. Judgment for plaintiff for an insufficient amount, 
and it brings error. Reversed and remanded, with instructions. 

Chester I. Long, of Wichita, Kan. (Austin M. Cowan, of Wichita, 
Kan., on the brief), for plaintiff in error. 
C. M. Williams, of Hutchinson, Kan., for defendant in error, 

^=>For other cases see same topic ft KEY -NUMBER In all Key-Numbered Dlsests ft Indexe* 
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Before HOOK and STONE, Circuit Judges, ana MUNGER, Ipip- 
trict Judge. 

STONE, Circuit Judge. Damage for Breach of Contract A writ 
of error based on alleged right of larger recovery by plaintiff below 
from judgment in its favor for $986.97. Tried to the court on stipula- 
tion of facts and brief undisputed oral testimony. 

The Contract July 14, 1914, the Liberal Elevator Company of 
Hutchinson, Kan.; sold to the Wichita Mill & Elevator Company, of 
Wichita Falls, Tex., 25,000 bushels of wheat to be delivered f. o. b. 
Galveston, Tex., during that month subject to the following rule of the 
Kansas Grain Dealers' Association : 

*'Bule 7. Incomplete SMpmentB, When the seller finds he will net be able 
to complete a contract within the agreed limit, it shall be his duty to so ad- 
vise the buyer by mail, telephone, or telegraph, whereupon it shall be the duty 
of the buyer to at once elect either to buy in or cancel the deficit, or to extend 
the contract to cover said deficit. Should the seUer fail. to notify the buyer 
of his, the seller's, inability to complete a contract for shipment, as in this 
rule above provided, the said contract shall remain in force unless and until 
completed, extended, bought in, or canceled." 

The Breach, After shipping 7,055 bushels, the seller, on July 29th, 
informed the buyer of its inability to complete its contract in July be- 
cause of a railway embargo. No further deliveries were made, and 
after an extended correspondence the buyer on September 3d, being 
refused further performance, bought in the deficit at Galveston. The 
suit is for the expense and price difference in buying in this deficit. 
Recovery was allowed by the court below on the basis of a breach on 
August 10th and measure of damage as of that date. The buyer claims 
breach on September 34 and measure of damage as of that date. 

The Railway Embargo. Before stating the position of the parties, 
it will be useful to clear away a false issue which has been presented 
by both sides. While it has its importance as a circumstance in the 
consideration of other points in the case, the railway embargo as a 
defense is not an issue in this court. It was determined by the trial 
court to be no defense, and no other conclusion could sustain the judg- 
ment below. The determination on that point was in favor of plaintiff, 
and the case is here solely on its writ of error. 

The Controversy. The dispute is solely as to whether the breach 
and measure of damage is to be taken as of August 10th or as of Sep- 
tember 3d. It hinges on the rights of the parties under rule 7, supra, 
and the dealings between them from July 29th to September 3d (reveal- 
ed in correspondence) as controlled by that rule. Under rule 7 the de- 
faulting seller could not cancel the contract ; the buyer could. The buy- 
er never exercised its right to cancel tmder the contract, for, although 
negotiations for cancellation were under way at various times, they were 
without results. When these negotiations failed, the seller on August 
10th demanded disposition orders for the grain, whereupon the buyer 
attempted to extend the contract. The seller refused to recognize this 
extension. If the extension was binding, the buyer's contention is 
correct ; if not, that of the seller must prevail. 

Was the contract extended by the buyer, so that it was in force upon 
September 3d ? The buyer contends it was. The seller contests this 
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b4Qau4€,**asIitJcliitCfs,.(a) the original contract was replaced by a new 
•contrdctV'(b) •\VHatever right of extension existed, either under the 
original or under the new contract, was not exercised seasonably; (c) 
any such right was not exercised properly, because the extension was 
indefinite as to time. 

[1] (a) New Contract The theory of the seller is that on August 
2d the buyer requested that the wheat be held for a few days, to which 
it (seller) acceded, and from this arose a new contract. As it will be 
necessary, in considering the subsequent points in this case, to set out 
the correspondence (August 2d to August 8th) relied upon by the seller 
to sustain this contention, it will not be duplicated here. That corre- 
spondence shows this situajtion : When it began, the time for delivery 
under the original contract was two days past; the seller had assured 
the buyer five days earlier that it would be prevented by a railway em- 
bargo from shipping until August 2d, but would get the wheat out as 
soon as the railroads would receive it ; the duration of the embargo after 
that 4ate seems to have been uncertain, or at least, unknown to these 
parties; between the above dates the embargo continued, so that the 
seller could not have shipped ; during the same period there was a con 
gestion at Galveston, so that the buyer did not desire shipment; that 
under these circumstances the buyer, in two wires reaching the seller 
on the same day, requested, first, that shipments be temporarily held 
up, and, second, that sale be canceled ; that on the day of such receipt 
the seller wired and wrote buyer, in its wire ignoring the request to de- 
lay and stating it had the wheat to "apply on sales as soon as embargo 
is raised," and in its letter barely acknowledging such request and say- 
ing, in confirming its wire, that it had the wheat "ready to apply as 
soon as the Galveston embargo is raised," and ."would very much pre- 
fer to deliver this wheat to you as soon as it impossible for us to do so" ; 
that on August 4th the buyer again wired request for delay and offer 
for cancellation at stated price; that to this the seller replied, again 
ignoring, beyond bare acknowledgment, the request to delay, and say- 
ing it had the wheat stored in its elevator "ready to ship any time, con- 
sequently would not feel like giving you any money to cancel this sale" ; 
that at no time did the seller in its correspondence ever refer to such 
request for delay, except to simply acknowledge its receipt. This re- 
veals no acceptance of the offer, if such it was, to delay. Nor can the 
fact that the seller did delay be of any force in this connection, for 
such delay was caused by its absolute inability to ship, and not by its 
compliance with the buyer's request. There was no new contract. 

[2] (b) Seasonable Extension of Contract, The buyer was notified 
at Wichita Falls, Tex., by letter mailed at Hutchinson, Kan., July 29th, 
that the seller would be unable to complete its contract within the con- 
tract, time. No extension by the buyer under the contract (rule 7) was 
attempted until August 10th and 11th. Had the right of extension ex- 
pired before that time? Rule 7 provided that, upon notification from 
the seller of his inability to complete contract within time limit, it 
(buyer) should "at once elect to buy in or cancel the deficit, or to extend 
the contract to cover said deficit." Was this election exercised "at 
once" within the meaning of the contract? 

"At once" does not mean instantaneously, but with reasonable ex- 
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pedition under all of the circumstances. 5 C. J. 1439, and citations; 
Fidelity & Deposit Co. v. Courtney, 186 U. S. 342, 22 Sup. Ct. 833, 46 
L. Ed. 1193; Empire State Surety Co. v. Northwest Lumber Co., 203 
Fed. 417, 121 C. C. A. 527 (9th C. C. A.). Each case must necessarily 
rest largely upon its own facts ; therefore authorities are usually of lit- 
tle aid. However, this much may be gained from them : The "circum- 
stances" comprehend both those in mind at the time the contract is 
made and also those present at the time the partv acts under such pro- 
vision of the contract (see above citations) ; ana it has been held that 
in the latter class is included any conduct of the other party to the con- 
tract which would influence the action of the one who must act "at 
once." McCormick Harvesting Mach. Co. v. Warfield, 33 App. Div. 
513^ S3 N. Y. Supp. 737 (3 months' delay); Bennett v. Ins. Co., 67 N. 
Y. 274 (26 days' delay). Also see Peterson v. Hansen, IS N. D. 198, 
107 N. W. S28. 

What were the "circumstances" attending the election by the buyer 
to extend this contract ? They are revealed in the communications be- 
tween the parties from July 29th to August 14th, inclusive. Such parts 
of the correspondence as bear upon all questions in the case are quoted 
below in the margin.* 

1 Up to July 29tli tbe seller had delivered 7,055 bushels. On that date It 
wrote: "Yesterday morning the Santa F6 and Rock Island roads advised us 
that they had declared an embargo on Galveston until August 2d, which of 
course will prevent us shipping any wheat until that date. We assure you 
that we will get this wheat out the earliest moment that the railroads will 
receive same." 

August 2d, night wire from buyer: ••Account unusual congestion please 
hold wheat purchased from you for further instructions." 

August 3d, wire from buyer: "Wire best cancellation offer wheat bought 
from you. Markets firmer to-day but Galveston congested." 

August 3d, wire from seller: "Have the wheat bought and in our elevators 
ready to apply on sale as soon as embargo is raised. Would prefer to de- 
liver the wheat, if however you wish to cancel wire your idea as to terms." 

Same date, lettfer from seher: "We are In receipt of your night telegram of 
the 2d, asking us to hold back wheat sold to you for further instructions. We 
are also in receipt of your message later in the day asking us to wire best 
canceUation offer on the wheat sold to you. We note that you state in your 
letter [wire] that markets are firmer, but Galveston is congested. » » » 
We have just wired you that we have the wheat bought and in the elevator 
ready to apply as soon as the Galveston embargo is raised. We also stated to 
you that we would very much prefer to deliver this wheat to you as soon as it 
is possible for us to do so. If you decide to cancel this sale, please wire us 
your idea as to terms. We would not care to cancel unless we could cancel 
on terms satisfactory to us and as soon as we hear from you will take the 
matter up with you again." 

August 4th, wire from buyer: "Will appreciate holding wheat few days 86 
Galveston best cancellation offer. Reply must reach us by ten to-day." 

Same date, letter from seller: "We are also in receipt of your message a 
little later stating that you would appreciate, if we would hold the wheat a 
few days we have sold to you. We note that 86^ Galveston is the best cancel- 
lation you can make at this time. Beg to state that we have this wheat 
bought, and stored in our elevator ready to ship at any time, consequently 
would not feel Uke giving you any money to cancel this sale." 

August 8th, letter from seller (after referring to Correspondence concern- 
ing other matters) : "Every one has a good deal o^ wheat sold to exporters to 
go to Galveston, and have this wheat on hand and are unable to deUver it 
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[3] From this correspondence we form these conclusions: That 
the parties at all times regarded the contract in existence; that the 
occasion for the exercise of the buyer's option arose on the receipt of 
the seller's letter of July 29th ; that at that time the delay, as stated 
by the. seller, would be only for two or three days; that when it de- 
veloped there would be longer delay of uncertain duration the parties 
began negotiations for cancellation ; that failure of those negotiations 
finally resulted in the request from the seller for disposition ; that this 
request resulted in the communications upon that same day, the day 
following, and four days later, extending the contract under the buy- 
er's election therein. The contract gave the buyer the absolute right 
to extend the contract if it acted promptly. If there was here any de- 
lay, it resulted from causes actively participated in by the seller. It 
was its (seller's) assurance of the very brief delay of two days over the 
contract time that would have made an immediate election under the 
contract by the buyer unnecessary. Beginning with the end of that 
period, it was an active party in attempting to arrange some amicable 

on account of embargo. We believe that unless some change occurs in the 
situation, thai) the dealers in this territory will have to take some action in 
order to realize on their wheat" 

August 10th, wire from seller: "We are holding eighteen thousand wheat 
drawing demurrage time shipment expired cannot hold longer wire disposition 
or basis of canceUatlon." 

Same date, wire from buyer: ''Ship our wheat Galveston Texas care 
Star Mms. • ♦ ♦" 

Same date, wire from seller: "Tou know there is embargo on Galveston if 
you cannot furnish other disposition we consider sale canceled now." 

Same date, letter from seller: "We wire you this morning that we are 
holding 18,000 bushels of wheat drawing demurrage, the time of shipment 
has expired, cannot hold longer. Wire disposition or basis of cancellation. We 
have your wire In reply saying, Ship our wheat to Galveston Texas care Star 
Mills. You know there is an embargo on Galveston. This wheat cannot be 
shipped to Galveston, not now or possibly not two or three months from now. 
We thought possibly by wiring you that you could give some other disposition 
of this wheat and place it where there is no embargo, as x)ther people have 
been doing when it was out of date. If you had not asked us to hold this 
wheat a little, we could have worked it out to you at that time, but of course 
now we could not do it. In reply to your wire we wired you. You know there 
is embargo on Galveston and if you cannot furnish other disposition we 
consider sale canceled. Now we certainly do not like to do this, but it is a 
matter of compulsion with us, as we cannot afford to keep it here on tracR 
paying demurrage and we are compelled to get action on the money we have 
invested in it If you can see anything different in this matter aside from 
the unsatisfactory message you wired us, we wiU be pleased to do otir part 
with you. Other people that have had stuff bought from us, also other dealers 
to go to Galveston or New Orleans, and it could not be billed to them there, 
have made other disposition of it We want to fill our contracts. We cannot 
hold this wheat indefinitely for you." 

Same date, wire from buyer: "Sorry bought for Galveston ordered to 
Galveston. WUl extend contract until further notice, but cannot agree to 
cancellation wheat sold." 

August 11th, letter from buyer: "We beg to confirm our exchange of message 
with you this afternoon relative to a batch of wheat bought from you going to 
Galveston. We are a little surprised that you should suggest the position 
you have in your message. This wheat was bought for Galveston and ordered 
to Galveston, and we must ask that you ship same to Galveston, as we are 
unwilling to agree to cancellation, as we have the wheat sold and must have 



Digitized by VjOOQIC 



WICHITA MILL « ELEVATOR OO. Y. LIBERAL ELEVATOR CO. 105 . 

adjustment of the situation which would have made any extension use- 
less. Those negotiations were not in accord with any powers given by 
the contract, but were commendable efforts id arrive at a mutually 
satisfactory solution of the difficulty. Promptly upon their failure the 
buyer exercised its election to extend the contract. Under these cir- 
cumstances it acted within the terms of the contract. 

[4] (c) Proper Extension under Contract. The seller claims that 
the attempted extension of the contract was not of the character al- 
lowed by the contract, since it was entirely indefinite as to time. It is 
true that the buyer, in making its extension, did not designate any cer- 
tain date for its termination. Respecting this power of extension, the 
contract could hardly be broader than it is. It does no more than set 
out the condition which authorizes the exercise of the right and the re- 
quirement that it be then exercised promptly. 

Ordinarily, where time of contract performance is limited, a failure 

it shipped, and you have no right to refuse to follow the instructions as 
agreed in our exchange of telegrams.** 

Same date, another letter from buyer: "We are in receipt of your letter of 
the 10th. * * * Inasmuch as we have this wheat sold to go to Galveston 
for export, we would not be able to tender ladings showing destination at some 
other point, therefore, we would be unable to accept other ladings until some 
satisfactory arrangements could be made. We are wiUing to grant an in- 
definite extension of the contract until further notice. We, ourselves, have a 
great deal of wheat here still tied up on the tracks, which we wish to go to 
Galveston, and which wcT wUl be unable to ship untU the embargo has been 
removed." 

August 13th, wire from buyer: "WiU cancel balance our Galveston contract 
964 export Answer by wire immediately."' ' 

Same date letter from seller: "We are in receipt of your favor of the 11th and 
note fully what you have to say. Also your message this morning, stating 
that you will cancel balance of your wheat, your Galveston contract with 
us at 96^ export We also note that you understand that Chicago is bidding 
relatively no more. We did not answer by wire as your proposition is entirely 
out of line. * * * All of the other exporters of Chicago and Kansas City, 
as well as St Louis, to whom we had wheat sold on Galveston terms, are now 
giving us either Kansas City or Chicago bming on this wheat These billing 
orders are aU on wheat which was to be shipped either during August or 
September. Our contract with you, however, expired August 1st Our attor- 
ney advises us that contracts of this character cannot be extended by one 
party, without the consent of the other. It would be a different proposition if 
we did not have the wheat ready to deliver. By extending the time for 
us, you would cause us an injury, as we have this wheat on hand, and are 
compeUed at this time to ship it some place in order to realise on ft, as we are 
blocked up with wheat and need the money." 

August 14th, letter from buyer: "Yours of the lath. We suggest that you get 
you another attorney. We have not canceled your contract and you are at 
liberty at all times, in case you could not hold the wheat longer, to ship it in 
accordance with our original instructions. We wired you on August 1st Vid], 
asking you to please hold up the shipments for further instructions, on 
account of the congested conditions, but we have not canceled the contract, nor 
have we turned down any of your drafts. The buyer has the right to extend 
the time without the consent .of the seUer, although it is optional with the 
seUer whether he accepts the extension or not, however, it is optional with 
the buyer, in case the contract has expired, to extend, buy in, or canceL We 
have elected to extend the time and will thank you to make the shipments in 
accordance with the original instructions unless we agree to the contrary 
later." 
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to complete within the period is a finished breach, with its attendant 
damage liability. However, this contract provided that the buyer 
might elect to waive the breach and extend the time for performance. 
The position of the seller regarding this contention is based upon a 
misconception of the meaning of the contract This is not a contract 
where performance must be upon a certain day. If it were, the seller 
might be correct in its contention. But this contract provided for de- 
livery during any day of July after its execution. Any extension un- 
der the contract was intended by it tq be of similar character. This 
contract, by "extension," means not the fixing of a definite future date 
upon which delivery must be made, but an additional period during 
every day of which the seller may make delivery. In no way can the 
seller be injured by an extension; nor by an indefinite extension, be- 
cause every day of the extension is an additional opportunity, uncon- 
trolled by the buyer, for it to perform its contract. The buyer does not 
have to grant any extension ; it can claim the advantage of the breach 
caused by the seller. If it does extend, it can be for as short or as long 
a period as it may elect. If it chooses to set a definite date, that simply 
marks the end of the extension, and limits the time within which the 
seller must deliver. It is obvious that, if the deliver}' continues in de- 
fault, the buyer would ultimately have to prescribe a definite date for 
terminating the extension. But there is no requirement in the terms 
of the contract, as expressed or as implied by law, to require such date 
to be determined at the time the extension is granted, and the seller 
may on any day terminate the extension by full •performance. 

In this case the buyer was eminently fair concerning this extension. 
More than once the seller expressed its willingness and desire to de- 
liver as soon as the embargo would permit. In the midst of the em- 
bargo, when apparently neither party could estimate its duration, the 
buyer granted an » indefinite extension until further notice at a time 
when it wanted the wheat as soon as it could get it. From that time 
on it stated the seller was ''at liberty at all times" to deliver. In giv- 
ing its "further notice" it was entirely reasonable. As soon as the em- 
bargo was lifted, and delivery made possible, the buyer repeatedly 
(from August 28th to September 2d) by wire requested delivery. Its 
requests were not even acknowledged. • Finally, upon September 3d, it 
wired : 

"Will extend your contract until September 15th, providing you wire us you 
will ship wheat. Otherwise please wire authority buy for your account. 
Must have %eflnlte understanding Immediately." 

Seller ignoring this, the buyer on same date again wired : 

"Account your failure to respond to our wires, will buy best advantage for 
your account wheat due us." 

To which, same date, seller wired : 

**We consider contract to ship additional wheat canceled will not agree to 
extension of contract will not authorize you to buy for our account we are 
under no obUgation to take any further steps in the matter." 

Whereupon the buyer went into the market and bought grain, with 
the resulting loss here in suit 
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[5] The ^tension was seasonably made, it was within the terms of 
the contract, it has been fairly acted upon by the buyer, the contract 
was breached by the seller on September 3d, and the measure of dam- 
age was of that date. 

The judgment should be reversed and remanded, with instructions 
to enter judgment for plaintiff on the. merits for $6,359.50 and interest 
thereon from the 3d day of September, 1914, 



CITY OF OMAHA v. VENNER. 

(Circuit Ooort of Appeals, Eijsrhth Circuit March 14, 1917.) 

No. 4757. 

1. Appeal and Ebbob ^=»184—Jubisdiction— Adequate Remedy at Law— 

Waiveb of Objection. 

Where the subject-matter of a suit is within the Jurisdiction of a court 
of equity, the objection that complaint had an adequate remedy at law 
will not be considered, when made for the first time in the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §i 1149, 
1150.' 1179-1183.] 

2. Municipal Corpobations <g=»921(l) — ^Bonds— Sale— Rescission— Mistake. 

Complainant submitted a bid for an issue of bonds of the dty of Onftiha, 
which wag accepted, and was based on a circular sent out by the dty 
inviting bids, and containing a financial statement which, inter alia, gave 
the "valuation for assessment purposes 1912, estimated," of the property 
in the dty, at ^164,167,720. Rev. St. Neb. 1913, § 6300, provides that aU 
property subject to taxation "shall be valued at its actual value, ♦ ♦ ♦ 
and shall be assessed at 20 per cent, of Its actual value." The valuation 
given In the circular was the actual value as fixed under such statute, 
and the assessed valuation was one-fifth of that amount, but sudi fact was 
not stated and was not known to complainant. His bid was in the ex- 
pectation of reselling the bonds to savings banks in New York and other 
Eastern states, by whose laws such bank were permitted to invest in 
bonds of municipalities whose net indebtedness should not exceed 7 per 
cent of the valuation of .their property for taxation. The indebtedness 
of O^mha was within such limit if the valuation given in the drcular 
were taken, but largely exceeded It upon the assessed valuation. The at- 
torney general of New York had ruled that In such cases the assessed 
valuation was to be taken. Held, that whatever construction should be 
placed on the statement of the drcular or upon the statutes of the states 
limiting investments by savings banks, they were sufficiently uncertain to 
entitle complainant to be relieved from his bid on the ground of mistake in 
supposing that the statement referred to assessed valuation. 

[Ed. Note. — For other cases, see Munidpal Corporations, Cent Dig. S§ 
1932, 1935.] 

Appeal from the District Court of the United States for the District 
of Nebraska; Joseph W. Woodrough, Judge. 

In Equity. Suit by Clarence H. Venner, doing business as C. H. 
Venner & Co., against the City of Omaha. Decree for complainant, 
and defendant appeals. Affirmed. 

The appellee brought this action against appellant to obtain a re- 
scission and cancellation of a contract arising out of a bid by him 

C=:9For other cases see same topic & KEY-NUMBER In all Key -Numbered Digests ft Indexes 
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and the acceptance thereof by appellant for certan municipal renewal 
bonds, and to recover the sum . of $5,000 earnest money deposited . 
with tfie bid. The district court granted the relief prayed for and ap- 
pellant appeals. The material facts as shown by the record are sub- 
stantially as follows : 

Appellee Is a dealer in investment securities in the dty of New York. 
Early In April, 1912, he learned of a proposed txMid issue by appellant on re- 
eeiTin«: fron* it a circular dated at Omaha, Neb., March 28, 1912, and signed 
by Fred H. Oosgrove, city comptroller. The circular stated that sealed bids 
would be received by the city council of the dty of Omaha up to 8 o'clock, p. 
m. of the 16th day of April, 1912, for the bonds described in the circular, viz. 
600 bonds, of the denomination of $1,000 each ; that bids must be accompanied 
by a certiBed check in the sum of $5,000, to be regarded as liquidated damages 
in case of failure on the part of the successful bidder to carry out his con- 
tract; that bids should be subject to bonds having been legally and regularly 
issued. The circular contained among other infomxation, under the heading 
"Financial Data," the following : 

Bonded debt including these issues $ 6,1^,000 00 

Valuation for assessment purposes, 1912, estimated 164,167,720 00 

Tax rate for all purposes 1912 per one thousand dollars. • • 12 96 

Debt limitation 6 per cent of valuation as above. 

At the time appellee was considering the above proposal he had in his pos- 
session another circular signed by the city treasurer of appellant for the sale 
of bonds dated July 15, 1911, which contained among other information, under 
the heading "Financial Data," the following: 

Assessed valuation $151,331,701 00 

Tax rate per one thousand dollars 12 58 

On April 13, 1912, by letter addressed to the city council of appellant, ap- 
pellee mfade an offer for all the bonds mentioned in the circular dated March 
28, 1912, of 102.513 per cent, plus accrued interest and accompanied the 
offer with a certified check for $5,000, payable to appellant in accordance with 
the requirement of the circular. Appellee relied upon the statements con- 
tained in the circular, and made his bid with reference to a sale of the bonds 
to savings banks in the states of New York, Massachusetts, New Hampshire, 
Vermont, and Rhode Island, which banks paid a higher price than that of the 
general bond market. 

The law of Vermont conditioned the right of savings banks to purchase mu- 
nicipal bonds upon the fact that the miinldp&lity issuing the bonds did not 
have an indebtedness exceeding 7 per cent of the last preceding valuation for 
the assessment of taxes. 

The New Hampshire statute provided that the net indebtedness of the 
munidpality issuing the bonds should not exceed 7 per cent of the last pre- 
ceding valuation of the property therein for taxation. 

The Bhode Island statute provided that the net Indebtedness of the mu- 
nicipality should not exceed 7 per cent of the valuation of the taxable prop- 
erty therein for the assessment of taxes. 

The Massadiusetts statute provided that the net indebtedness of the mu- 
nidpality should not exceed 7 per cent of the valuation of the taxable prop- 
erty therein, to be ascertained by the last preceding valuation of property 
therein for the assessment of taxes. 

The New York statute provided that, if the indebtedness of the munidpality 
should exceed 7 per cent of the valuation for the purpose of taxation, its 
bonds and stocks should thereafter and until such indebtedness should be 
reduced to 7 per cent of the valuation for the purposes of taxation, cease to 
be an authorized investment for the nfoneys of savings banks. 

The Wd of appellee was accepted by appellant April 17, 1912. On April 18, 
1912, appellee was informed for the first time that the bonds of appellant 
as investments for the savings banks of New York had been dedded invalid 
by the attorney general of that state. The attorney general had so dedded 
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In December, 1911. Opinioos of Attorneys General, New York, 1911, p. 686 
Upon receiving this information, appellee wired CJosgrove, dty comptroller of 
ap^pellant : "We are Informed that assessed Taluation of Omaha is only one- 
fifth of antount stated in dty circulars upon which we relied in making bid. 
Please wire explanation." April 19, 1912, appellee received a telegram from 
Go^grove reading as follows: "Assessment made on one-fifth actual valua- 
tion." On same day appellee wired Cosgrove as follows: "Wire us exact 
amount assessed valuation for this year, also for 1911." On April 20, 1912, ap- 
pellee received from( Cosgrove a night letter reading as follows: "Exact as- 
sessed valuation for 1911 is $30376,213 ; for 1912. $31,779,681. Full valuation 
or as stated in circular ; valuation for assessment purposes is five times above 
amount Debt limit baoed upon full valuation." 

On the same day appellee mailed the following letter to Cosgrove, comptrol- 
ler: 

"New York. April 20, 1912. 
**Fred H. Cosgrove, Esq., Comptroller, City of Omaha, Nebraska. 

"Dear Sir: In reference to the $600,000 of dty of Omaha bonds awarded 
to us, we telegraphed you on the 18th instant as follows: [Set out above.1 We 
received your telegram on the 19th (dated the 18th), as follows: [Set out 
above.l As your telegram did not give us the necessary information, we wir- 
ed you on the 19th as follows: [Set out above.] In answer to this last tele- 
gram we have received your telegram as follows: [Set out above.] In your 
drcular dated March 28, 1912, Inviting bids for the $600,000 of bonds, you 
stated, among other things, in reference to the financial condition of the dty : 
'Valuation for assessment purposes, 1912 (esf d.), $164,167,720.' 

"This appearing to be an estimate, we inferred that the assessment rolls 
for 1912 had not been finally completed, and that the figures g^ven were ap- 
proximately correct. But to further assure ourselves with respect to the as- 
sessed valuation,, we consulted our files, and found the drcular dated July 15, 
1911, signed Frank A. Furay, city treasurer, which invited proposals for $379,- 
000 dty of Omaha street improvement bonds. Among the other items set 
forth in said circular was, 'Assessed valuation, $151,331,701.' 

"Construing the two circulars, we concluded that the assessed valuation 
for purposes of taxation for the year 1912 would show an increase of some 
$13,000,000 over the assessed valuation for 1911. It appiears, however, from 
your telegram received to-day, that the exact assessed valuation for 1911 was 
only $30,376,213, and that for 1912 the exact assessed valuation is $31,779,681. 

"The facts and figures above set forth raise a very interesting question. Tou 
are aware, as doubtless your predecessors have been, that the market for 
Omaha bonds, which has enabled the dty to realize high prices for them, has 
been confined largely to the savings banks of certain Eastern states, whidi, by 
the laws affecting them, are permitted to invest their funds in the bonds of 
certain dtles whose net Indebtedness does not exceed a certain percentage of 
the assessed valuation of property in sudi dtles. IniNew York state the 
percentage is 7 per cent, and in the other states 5 per cent 

"We bid for these bonds upon the faith of the representations contained In 
the drculars above referred to, to wit: 

"•Assessed valuation for 1911 $161,331,701' 

"'Estimated assessed valuation, 1912 164,167,720* 

—for the purpose of selling theitf to savings banksof the several states wlilch 
would be legally allowed to buy them, if either of said statements of assessed 
valuation for 1911 or 1912 had been correct 

"You can Imagine, therefore, that we are now considerably surprised to 
learn that the figures given for 1911 and 1912 are five times the amount of 
the assessed valuation. Under this condition, it is apparent that the bonds 
of the dty of Omaha are no longer a legal investment for tl^e banks in the 
states of New York, Maine, New Hampshire, Vermont, and Bhode Island, and 
we have Just learned that the attorney general of the state of New York has 
so ruled in respect to this state. 

. "It is hardly necessary to call your attention to the fact that, with sudi a 
market dosed to them, the bonds are not as valuable as they would otherwise 
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be. and that we will be deprived of the market and profit which we had In 
view when we made our bid. 

"In our investigation of this subject of assessed valuation, we have, among 
other things, been furnished with a statement of the financial statement of 
the school district of Omaha, as shown by official records of October 26, 1911. 
Among the items are the following : 

** 'Actual value of property $163,420,760' 

"•Assessed valuation for 1911 32,684,152* 

"Had you prepared your statement In the sante form, giving separately the 
amounts of actual valuation and assessed valuation, we would not have been 
misled, and a very unpleasant question would not have arisen. 

**This being Saturday, we have not had the opportunity of taking the mat- 
ter up with our counsel, but we will do so on Monday, on which day we ex- 
X)ect to receive for submission to counsel the transcript of the proceedings au- 
thorizing the issue of the bonds. 

"Yours truly, [Signed] O. H. Venner & Co." 

April 25, 1912, appellee,, receiving no reply to his letter of April 20th, wired 
Gosgrove as follows: 

"New York, April 25, 1912. 
"Fred H. Oosgrove, City Comptroller, Omaha, Nebraska : 

"Under advice of counsel for reasons stated in our letter of twentieth and 
other material ones, we decline to take the six hundred thousand dollars dty 
of Omaha bonds at our bid and request return of our five thousand dollar 
cheque. We are willing, however, subject to approval of legality by our coun- 
sel to buy the bonds at a fair price based upon your revised statement of as- 
sessed valuation and msarket conditions arising therefrom. Answer. 

"a H. Venner & Co. 
"Chg. C. H. Venner & Co." 

Appellant, acting on the above telegram, resold the bonds at a price more 
than $5,000 less than the bid of appellee, appropriated tibe proceeds 
of the certified check as liquidated damages, and at all times since has 
refused to return the same to appellee. The assessed valuation of property 
within the city of Omaha subject to taxation, as equalized and corrected by 
the state board of equalization and the county board of the county of Douglas, 
Neb., was for the year 1911, $31,494,743; for 1912, $32,808,025. 

Section 12 of the Nebraska revenue law (Rev. Stat Neb. 1913, ( 6800) is as 
follows : 

"All property in this state not expressly exempt therefrom shall be subject 
to taxation, and shall be valued at its actual value which shall be entered 
opposite each item and shall be assessed at twenty per cent, of such actual 
value. Such assessed value shall be entered in separate columto opposite each 
item, and shall be taten and considered as the taxable value of such property, 
and the value at which it shall be listed and upon which the levy shall be 
made. Actual value as used in this chapter, shall mean Its value In the 
market in the ordinary course of trade." 

W. C. Lambert, of Omaha, Neb. (John A. Rine and L. J. TePoel, 
both of Omaha, Neb., on the brief), for appellant. 

Halleck F. Rose, of Omaha, Neb. (John F. Stout and Arthur R. 
Wells, both of Omaha, Neb., on the brief), for appellee. 

Before GARLAND, Circuit Judge, and RINER dnd MUNGER, 
District Judges. 

GARLAND, Gircuit Judge (after stating the facts above). It is 
urged in the brief of counsel for appellant that appellee had a complete 
and adequate remedy at law to recover the prQceeds of the check ac- 
companying his bid, and therefore a court of equity has no jurisdic- 
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tion of the present action. As to this point it is sufficient to say that 
where the subject-matter of a suit is within the jurisdiction of a court 
of equity and the objection that the complainant had an adequate rem- 
edy at law is not made until a hearing in the appellate court, the re- 
viewing court will not consider the objection. Tyler v. Savage, 143 
U. S. 79, 12 Sup. Ct. 340, 36 L. Ed. 82; Brown v. Lake Superior Iron 
Co., 134 U. S. 530, 10 Sup. Ct. 604, 33 L. Ed. 1021 ; Reynes v. Du- 
mont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Highland Boy G. M. 
Co. V. Strickley (C. C. A. 8 Cir.) 116 Fed. 852, 54 C. C. A. 186; Na- 
tional Bank of Commerce v. Equitable Trust Co. (C. C. A. 8 Cir.) 227 
Fed. 526, 142 C. C. A. 158. 

It appears from the record that the question as to whether appel- 
lee had an adequate remedy at law was in no wise raised in the court 
below. Moreover, the appellee may have had much difficulty in recov- 
ering in an action at law the $5,000 earnest money, with the Contract 
created by the acceptance of his bid in full force. It was alleged, in 
the answer of appellant to the complaint of appellee and also in the 
brief of counsel, that appellee's objection to carrying out his bid was 
not in good faith, but an attempt to cause the bonds to be sold to the 
next highest bidder, and the language contained in appellee's bid, 
requesting that the names and prices bid by the next two highest bid- 
ders should be telegraphed in case appellee became the successful bid- 
der, is referred to in support of this charge. 

[2] We have examined the testimony in the record carefully, and 
are clearly of the opinion that appellee acted in entire good faith in 
refusing to perform his bid. Appellee bases his right to recover upon 
two propositions : First, that the information contained in the circular 
of March 28, 1912, relating to the valuation for assessment purposes 
of the property of appellant for the year 1912, and also of the state- 
ment as to the tax rate for all purposes for 1912, per $1,000, 
were false, and placed in the circular by appellant with the intention of 
misleading persons who should desire to bid for the bonds offered for 
sale; second, if the statement shall be held to have been true, then 
appellee in bidding for the bonds acted under an honest mistake as to 
the niiaterial facts touching the assessed valuation and tax rate of ap- 
pellant, and in either event he is entitled to rescind the jcon tract and 
recover the sum demanded. In this connection appellee claims that, 
if the language of the circular shall be construed to mean the assessed 
value of the property of appellant for the year 1912, then the state- 
ment was false and known to be so by appellant; and, if the state- 
ment shall be construed to be true, then appellee was justified in be- 
lieving that the language referred to the assessed value of the property 
of appellant for taxation in the year 1912. In other words, he honestly 
believed that the assessed valuation of the property of appellant was 
five times the amount of the actual assessment and that the tax rate 
was in all one-fifth of the actual tax rate. 

The statement contained in the circular dated March 28, 1912, con- 
cerning valuation, is as follows : "Valuation for assessment purposes 
1912, estimated." If this language is construed to mean the assessed 
value 'of property upon which the annual tax is to be levied, then the 
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amount of $164,167,720 is false, because the assessed valuation for 
the year mentioned was $32,808,025. 

Appellant claims, however, that the words quoted, when taken in 
connection with section 12 of the Nebraska Revenue Law, supra, states 
the truth. Section 12 provides that all property subject to taxation 
shall be valued at its actual value, and shall be assessed at 20 per cent, 
of that value; that such assessed value shall be considered as the 
taxable value pf such property and the value at which it shall be 
listed and upon which the levy shall be made. It therefore is claimed 
by appellant that, when its comptroller stated that the valuation for 
assessment purposes for the year 1912 was a certain amount, the 
statement referred to the actual value of the property subject to 
taxation, and not one-fifth of that amount provided by law as the as- 
sessed value. 

Exhaustive arguments are made in the briefs on both sides for the 
purpose of showing how the language used with reference to valua- 
tion in the circular of March 28, 1912, should be construed, and cases 
are cited in support of the different contentions. Exhaustive argu- 
ments are also made as to how the laws of the different states in which 
appellee intended to sell bonds should be construed, with reference to 
the eligibility of mui^icipal bonds as investments by savings banks in 
those states. But we think it is unnecessary to determine whether the 
statement in the circular of March 28, 1912, as to valuation, when 
properly construed, referred to the assessed value as defined by the 
Nebraska statute, or the actual value of all property subject to taxa- 
tion. If it is a question upon which legal minds may differ, it cer- 
tainly was a question concerning which appellee had a right to be 
honestly mistaken, and if in making his bid he honestly believed that 
the language referred to the assessed value of appellant's property for 
taxation, and not its actual value, then he would be entitled to refuse 
performance of the contract at the time he did when he learned the 
contrary, whether the language was used by appellant with the in- 
tention to deceive or not. 

Whether or not the bonds for which appellee made his bid were 
eligible in the savings bank market of the states mentioned would 
depend largely upon how the statement in the circular of March 28, 
19L2, should be construed and this was another question which ap- 
pellee ought not to be held to decide at his peril, and furnishes another 
reason why, if he was honestly mistaken as to the meaning of the lan- 
guage used, he should be entitled to relief. 

The statement as to valuation contained in the circular was a state- 
ment of fact and material, however we mav construe the language used. 
In Chicago v. Fishburn, 189 111. 367, 59 N. E. 791, it was decided un- 
der a statute similar to section 12, supra, that the debt limitation should 
be computed upon the assessed valuation, and not upon the actual value 
which is ascertained in the process of fixing the assessed value. On 
the other hand, in the case of Halsey v. Belle Plaine et al, 128 Iowa, 
467, 104 N. W. 494, under a statute of Iowa similar to section 12, 
supra, it was decided that the debt limit should be computed on the ac- 
tual value and not on the assessed value. 
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If these learned courts may differ as to the meaning of the different 
statutes, it is clear that appellee could be honestly mistaken as to 
the meaning of the language used in the circular of March 28, 1912, 
and his testimony that he thought the language referred to the. assessed 
value stands uncontradicted. 

We are satisfied from the evidence in the record that the judgment 
of the lower court was right. We base our decision upon the propo- 
sition that if the language used with reference to valuation in the cir- 
cular of March 28, 1912, shall be construed to mean the assessed value 
of the property within the city of Omaha, then it was false, and it is 
immaterial whether it was intentionally false or not so far as appellee 
is concerned. If the language used shall be construed to refer to the 
actual value of the property within the city of Omaha for taxation, 
then on this record appellee was honestly mistaken as to the meaning 
of the language when he made his bid, and in either event he is enti- 
tled to rescind and recover the money deposited with his bid. Turner 
v. Ward, 154 U. S. 618, 14 Sup. Ct. 1174, 23 L. Ed. 391; Smith v. 
Richards, 13 Pet. 26, 10 L. Ed. 42; Hearne v. Marine Ins. Co., 20 
Wall. 488, 22 L. Ed. 395; Moffett v. City of Rochester (C. C) 82 
Fed. 255, affirmed in Moffett v. City of Rochester, 178 U. S. 386, 
20 Sup. Ct 957, 44 L. Ed. 1108. 

It is suggested by counsel for appellant that the mistake of ap- 
pellee, if he was mistaken, was a mistake of law, and therefore not 
relievable in a court of equity. It may be conceded that as a general 
rule a mistake of law is not a ground for rescission of a contract, but 
there are exceptions to the rule. Snell v. Insurance Co., 98 U. S. 90, 
25 L. Ed. 52. We do not think the mistake of appellee was one of law. 
He testifies and it is uncontradicted, that he tiiought the valuation 
stated in the circular was the assessed valuation. As a matter of fact 
it was the actual value. 

It is further urged by counsel for appellant that the evidence shows 
that appellee was in some doubt as to the meaning of the language in 
regard to valuation contained in the circular of March 28, 1912, and 
thereupon he consulted the circular of July 15, 1911. Appellee testified 
that he consulted the circular of July 15, 1911, because of the use of 
the word "estimated" in the circular of March 28, 1912; that he infer- 
red that the tax rolls had not been finally made up for 1912, and for 
that reason he consulted the circular of July 15, 1911, which gave the 
assessed valuation for 1911 at $151,331,701. 

• We think appellee had a right to rely upon the statements made in 
the circular, and that he did so rely when he made his bid ; that the 
statement as to valuation was either false, or, if not, appellee was hon- 
estly mistaken in respect thereto when he made his bid, and in either 
event he is entitled to the relief prayed for. 

Affirmed. 
243 F.— 8 
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ATCHISON, T. & S. F. RT. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. AprU 9, 1917.) 
No. 4764. • 

1. Masteb and Sebvant ^=s>13 — Houbs of Sebvick Act — Casualty ob Un- 

avoidable Accident. 

A railroad train parted on a carve, where the track descended a 
heavy grade from either side to cross a natural depression. The auto- 
matic co^uplers, slipping, passed by each other because of worn places on 
the faces of each knuckle, due to the attrition of coupling and trac- 
tion against similar knuckles. It appeared that the cars had been 
recently inspected, and that the usual inspection before the train started 
was made, but that the defect was not discovered. There was evidence 
that it could have been discovered only by the use of a gauge used by 
railroads for measuring such couplers. By reason of the parting of the 
train the railroad company kept employes on duty for more than 16 hours. 
Held that, as the railroad company might have used a gauge for the in- 
spection of the couplers, the accident cannot be xieemed a casualty or 
unavoidable accident as a matter of law, within the Hours of Service Act, 
providing that it shall not apply in case of casualty or unavoidable acci- 
dent or act of God, and hence the railroad company could not escape 
liability for keeping its employes on duty for more than 16 hours in 
violation of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14.1 

2. Masteb and Sebvant ^=»13 — Opebation of Kailboad — ^Houbb of Sebvicb 

Act. 

A train telegraph operator at a station operated at night as well as day 
was required to remain on duty more than 9 hours to care for the 
United States mails, but he performed no services as train dispatcher 
after the expiration of the 9-hour period prescribed by the Hours of Serv- 
ice Act (Act March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. St 1916, §$ 
8677-8680]). Held, that such fact did not exempt him from the protection 
of the act. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 14.] 

3. Masteb and Sebvant ^=>13 — Opebation of Railboad — Houbs of Sebvice 

Act. 

A telegraph operator, whose regular period of service was from 3:30 p. 
m. to 12:30 a. m. each da^, was directed to remain on duty to care for 
the United States mails, which were to be transmitted to and re- 
ceived from a passenger train scheduled to pass the station at 10:15 p. m. 
The train on this particular evening was known to the railroad company's 
officials to be 2% hours late into a somewhat distant station, and it had 
been losing instead of gaining time. T^ere was another employ^ at the 
station, who was under no restriction as to hours of service, but he was 
not bonded, and the railroad company made no effort to have him care for 
the mails. Held that, notwithstanding the company's officials had 
expectations that some of the lost time would be made up, and despite the 
fact that there was a considerable margin between the operator's hours 
and the scheduled time for the trains, the railroad company was guilty of 
violation of the Hours of Service Act in requiring its operator to re- 
main on duty more than 9 hours, for, if it desired a bonded employe to 
handle the mail, it should have a sufficient supply of such help subject to 
call. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. S 14.] 

4. Masteb and Sebvant ^=5>18 — Opebation — Houbs of Sebvice. 

A railroad company, which keeps employes on duty for longer time 
than authorized by the Hours of Service Act, has the burden of showing 

^S9For other casM see same topic ft KBY-NUMBER in all Key-Numbered Digests ft Indexes 
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that the causes of the excess service fall within the proviso of the. act 
allowing the excess service. 
6 Appeal and Error <^204(2) — Presentation op Grounds of Review in 
Court Below — Necessity. 

In an action against a railroad company for the penalty for violating 
the Hours of Service Act by retaining train employes on duty for more 
than 16 hours, the railroad company defended on the groimd that two 
accidents had happened to the train. For the purpose of showing a 
negligent habit on the part of the company, the government introduced 
evidence of numerous accidents similar to one of those set up by the 
railroad company. Such evidence was limited in its effect to the question 
of the diligence the company should have exercised in inspection of the 
train. On appeal the company objected to the admission of puch evidence, 
on the groimd that one of the accidents was unusual in its character and 
different from those shown by the government Held that, as such ques- 
tion was not presented to the trial court and no exception saved, it could 
not be raised on appeaL 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1260, 
1261, 1280.] 

Tn Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by the United States against the Atchison, Topeka & Santa Fe 
Railway Company. There was a judgment for the United States, and 
defendant brings error. Affirmed. 

Charles H. Woods, of Oklahoma City, Okl. (Robert Dunlap, of Chi- 
cago, 111., and J. R. Cottingham and S. W. Hayes, both of Oklahoma 
City, Okl., on the brief), for plaintiff in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty., of Washington, D. C, and 
W. Boothe Merrill, Asst. U. S. Atty., of Oklahoma City, Okl. (John A. 
Fain, U. S. Atty., of Lawton, Okl., and Roscoe Walter, Asst. U. S. 
Atty., of Washingfton, D. C, on the brief), for defendant in error. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

MUNGER, District Judge. The United States, hereafter called 
plaintiff, brought an action against the Atchison, Topeka & Santa Fe 
Railway Company, hereafter called defendant, for violation of the 
Hours of Service Law (34 Stat 1415, 8 U. S. Comp. Stats. Ann. §§ 
8677-8680). 

[1] There were six counts in the petition. The case was submitted 
to a jury on the issues as to the first five counts, and a verdict was 
found in favor of the plaintiff on each of these counts, and a verdict 
was also returned in favor of the plaintiff on the sixth count, by direc- 
tion of the court. In each of the first five counts it is charged that the 
defendant required and permitted a trainman connected with train No. 
93 to remain on duty for more than 16 hours — from 2 o'clock a. m. to 
7 :45 o'clock p. m. on December 6, 1913. The defendant's answer admit- 
ted that these employes were on duty over 16 hours, but alleged the ex- 
cess of service was because of unavoidable accidents — once when the 
cars pulled apart at Mile Post 270, because the knuckle pin holes and the 
knuckle locks between two of the cars permitted the knuckle locks to 

^=>Por other cases see same topic ft KBY-NUMBBR In all Key-Numbered Digests ft Indexes 
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slip by each other, and again when a drawbar pulled out at Skeedee. It 
was also alleged that before leaving the terminal the train was thor- 
oughly inspected by skilled inspectors, who found no defects, and that 
the causes of the accident could not have been foreseen by the exercise 
of due care. 
, A proviso to the Hours of Service Act reads as follows : 

"Provided, tliat the provlslona of this act shall not apply In any case of 
casualty or unavoidable accident or the act of God; nor where the delay 
was the result of a cause not known to the carrier or Its officer or agent In 
charge of such employ^ at the time said employ^ left a terminal, and which 
could not have been foreseen." 

The defendant complains because the court did not direct a verdict 
in its favor on the first five counts, and claims that the evidence clearly 
showed that it had brought itself within the terms of this proviso. It 
concedes that the accident at Skeedee need not be considered on this 
assignment of error, if the evidence was sufficient to send the case to 
the jury as to the first accident. 

• The defendant had oflfered proof to show that the parting of the train 
at Mile Post 270 occurred on a curve at a place where the track descend- 
ed a heavy grade from either side to cross a natural depression. The 
automatic couplers were not broken when they slipped by each other. 
Worn places were found on the faces of each knuckle, due to the 
attrition of coupling and traction against similar knuckles. Nothing 
indicated this condition to be recent The trainmen gave their opin- 
ions that the causes of the uncoupling were the curves in the track and 
the worn condition of these knuckles. The defendant then offered 
proof of inspection of one of these cars six days, and of the other three 
days, before this train departed; these inspections having been made 
on arrival of the cars in other trains. Another inspection was made 
just before the train started on its journey. This inspection was made 
at night after the train was coupled together, by lantern light ; the two 
inspectors examining, not only the couplers, but also the draught rig- 
ging, the brake rigging, and the framework of the cars. The usual time 
given to an inspection of a train of this kind, which consisted of 59 cars, 
was 30 minutes. Some of the defendant's own witnesses testified that 
worn surfaces, such as existed on these couplers, would not be observa- 
ble to the eye of an inspector under these circumstances, and that the 
only method of discovering them would be by the use of a gauge. This 
l^auge is an instrument in practical use by railroads for measuring 
these couplers, and the defendant had such gauges at their shops at 
the terminal from which the train started. There was no testimony 
that these couplers had been examined at any time by means of this 
appliance. In Denver & R. G. R. Co. v. United States, 233 Fed. 62, 147 
C. C. A. 132, it was said : 

"A carrier must use diligence to anticipate, as this court held In United 
States v. Kansas City Southern Railway Co., 202 Fed. 828, 121 C. C. A, 136, 
'all the usual causes incidental to operation.' And when any casualty occurs 
the carrier must still use diligence to avoid keeping its employes on duty 
overtime. Failure to perform either of those duties deprives it of the benefit 
•of the proviso. Poor coal, meeting of trains, switching, defective shaker rod, 
leaky flues (United States v. Kansas City Southern Ry. Co., 202 Fed. 829, 
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121 C. O. A. 13^, polled-out drawbar, bursted air hose (United States v. 
<5reat Northern EaUway Co., 220 Fed, 630, 136 C. C. A. 238), extraordinary 
head wind, heavy grain movement, hot box (Great Northern Railway Co. v. 
United States, 218 Fed. 302, 184 0, C. A. 98, L. R. A. 1915D, 408), high wind, 
broken tail pin, hot box (United States v. Lehigh VaUey Railroad Co., 219 
Fed. 632, 135 C. O. A. 282), have been held to be causes of delay ^incidental 
to operation.' We stated generally in United States v. Kansas City South- 
ern Railway Co., 202 Fed. 828, 121 O. O. A« 136, that: 'It has been uniformly 
held by the courts that ordinarily delays in starting trains by reason of the 
fact that another train is late ; from side tracking ^o give superior trains 
the right of way, if the meeting of such trains could have been anticipated at 
the time of leaving the starting point; from getting out of steam or cleaning 
fires ; from defects in equipment ; from switching ; from time taken for meals ; 
and In short from all the usual causes incidental to operation— are not, stand- 
ing alone, valid excuses within the meaning of this proviso.' As to such 
causes of delay we said: 'The carrier must go still further and show that 
such delays could not have been foreseen and prevented by exercise of the 
high degree of diligence demanded.' " 

It is obvious that the cause of the delay at Mile Post 270 was a de- 
fect in equipment The defendant was bound to use due diligence to 
provide and keep in repair couplers that would stand the stress of the 
lateral and vertical curvature of the track over which it dispatched its 
trains. Although there was evidence that this accident was of an un- 
usual kind, the defendant was bound* to anticipate that couplers would 
wear to inefficiency, and there was sufficient evidence from which the 
jury could find that the uncoupling could have been foreseen by proper 
inspection, and that such diligence had not been supplied. 

[2, 3] The sixth count of the petition charged that the defendant re- 
quired and permitted a telegraph operator at Orlando, Okl., to remain 
on duty for more than 9 hours in a 24-hour period. The answer to 
this count admitted that the operator remained on duty over 9 hours, 
but said he did so to care for the United States mail about to arrive on 
a passenger train. This train should have reached the station, accord- 
ing to schedule, during the 9 hours of service of this operator, but was 
4 hours late. It is alleged this delay was the result of causes beyond 
the defendant's control, and was not known to the defendant in time 
to get some one else to care for the mail, ^d there was no other person 
available at the station to care for it on the arrival of the train, and 
that these facts constituted an. emergency within the meaning of the 
statute. The operator had a regular period of service from 3 :30 p. m. 
to 12 :30 a. m. each day. A passenger train from the north carrying 
mail was due at his station at 10:15 p. m.» according to the regular 
schedules. The train did not stop at his station, but threw off incoming 
mail, and caught the outgoing mail, by an automatic device, as it passed. 
The train passed this station on this night at 2 :20 a. m. The operator 
was directed to remain on duty to attend to the mail for this train, and 
•did so. He performed no duties as train dispatcher after 12 :30, but 
this fact di(i not exempt him from the protection of the statute. Delano 
V. United States, 220 Fed. 635, 136 C. C. A. 243. The specific duties 
laid upon the operator in caring for this mail consisted in his hanging 
the outgoing mail sack on the crane IS minutes before, and watching it 
until, the arrival of the train, and in placing in the depot the mail sacks 
that were thrown off of the train. The mail received was left at the 



Digitized by VjOOQIC 



118 243 FEDERAL REPORTER 

depot until morning. There was another operator, who also served 
as station agent, and whose hours of duty ran from 5 :30 a. m. to 3 :30 p. 
m. A helper was furnished to these operators, who served from 7 :00 a, 
m. to 7 :00 p. m. The defendant required bonds from each of the oper- 
ators for the faithful performance of their duties relating to the han- 
dling of mail, but the helper also handled the mail during his hours of 
duty. 

The causes of the delay of the train on this date arose from the fact 
that the train waited at a junction pbint for the arrival of a regularly 
connecting train from Chicago. The Chicago train had been delayed 
along its route by various causes, such as stops for crossings, taking 
coal, head winds, snow, cold weather, and two ordinary breakages of 
appliances on the engines, requiring the substitution of other locomo- 
tives. If the train had arrived according to schedule, it would have 
reached Orlando Zy^ hours before the end of the operator's hours of 
service. At 9:52 a. m., the train was 2^4 hours late into Kansas City. 
At 2 :S5 p. m. it was 2 hours and 25 minutes late into Newton, Kan. 
This was known to the defendant before the operator began his employ- 
ment at Orlando at 3 :30 p. m. At 7 :34 it was known the train would 
be at least 2 hours and 25 minutes late into Arkansas City, and it was 
actually 3 hours and 40 minutes late on its arrival there at 10:55 p. m. 
Orlando was 69 miles from Arkansas City. The defendant's officials 
had expectations that some of the lost time would be made up. The 
trial court was of the opinion that these circumstances did not make an 
emergency, and so instructed the jury. In the practical operation of its 
road, the carrier is boimd to anticipate such frequent occurrences as 
ordinary delays of trains. United States v. Chicago & N. W. Ry. Co. 
(D. C.) 219 Fed. 342; United States v. Kansas City Southern Ry. Co., 
202 Fed. 828, 121 C. C. A. 136; United States v. Kansas City Southern 
Ry. Co. (D. C.) 189 Fed. 471. Had the margin between the regulariy 
scheduled arrival of the train and the termination of the operator's 
service been but a few minutes, and had no other provision for caring 
for the mail been made, it would seem obvious that the carrier could 
not claim an emergency existed each time the train was delayed over 
that brief period. While the margin of safety in this case was 2 hours 
and 15 minutes, occasional delays beyond that period were inevitable 
in ordinary railroading. The helper, who was not subject to the Hours 
of Service Act, was not called upon for assistance on this occasion, nor 
was any effort made to supply the service, after the train was known to 
be so delayed that its arrival at Orlando on time was dangerously prob- 
lematical. In the case of United States v. Southern Pac. Co., 209 Fed. 
562, 126 C. C. A. 384, this court said: 

"If the usual causes of delay incident to operation were to excuse, then 
the statute would be wholly Ineffective to accomplish its purpose." 

The defendant urges that its policy forbade the handling of mail by 
others than bonded employes, but its failure consisted in not having a 
sufficient supply of such help, if it wished to impose such restrictions. 
There was no error in the direction of the verdict on the sixth count. 

[4] The trial court correctly placed the burden of proof on the de- 
fendant to show that the causes of the excess service of the train crew 
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came within the terms of the proviso to the Act of Congress. Chicago, 
B. & Q. R. Co. V. United States, 195 Fed. 241, 115 C, C. A. 193 ; Great 
Northern Ry. Co. v. United States, 218 Fed. 302, 134 C. C. A. 98, L. 
R. A. 1915D, 408; United States v. Kansas City Southern Ry. Co., 202 
Fed. 828, 121 G. C. A. 136; United States v. Kansas City Southern Ry. 
Co. (D. C.) 189 Fed. 471 ; United States v. Houston Belt & Terminal 
Ry. Co.> 205 Fed. 344, 125 C. C. A. 481 ; Denver & R. G. R. Co. v. 
United States, 233 Fed. 62, 147 C. C. A. 132. 

[5] The plaintiff offered in evidence 14 official reports by conduc- 
tors of accidents that had occurred upon the line of railroad south of 
Arkansas City within 5 weeks prior to the accidents involved in this 
case. Complaint is made of the overruling of defendant's objections, 
to them. In support of its objection the defendant now says that the 
only material issue was the accident at Mile Post 270, and as that arose 
from a break in two, caused by the knuckles slipping by each other, and 
these reports relate to the pulling out of drawbars and draught mem- 
bers, the dissimilarity made them immaterial. In reaching this conclu- 
sion the defendant assumes that the excess over 16 hours of service 
was less than the delay at Mile Post 270. The condition of the case 
when the trial court made its ruling was as follows : The plaintiff had 
alleged that the train crew had been employed for 17% hours ; the de- 
fendant's answer admitted a service of 17 hours and 25 minutes, but al- 
leged as an excuse that two unavoidable accidents had caused the de- 
lay, the one at Mile Post 270, caused by the knuckles slipping by, and 
the other at Skeedee, caused by a drawbar pulling out; that a proper 
inspection of these cars had been made at the terminal before the train 
started. The defendant's witnesses had testified as to both of the^e ac- 
cidents, and to consequent delays of 1 hour and 30 minutes at Mile 
Post 270, and of 25 minutes at Skeedee. Defendant's testimony show- 
ed that, at the end of 17 hours and 25 minutes of service by the train 
crew, a switch engine and crew met this train, and coupled onto it, and 
pulled it for the next 20 minutes into the terminal ; the engineer and 
fireman remained on the train engine and the other trainmen on the 
cars, and they entered on the register at the terminal both the time 
when the switch crew met them and the final arrival. 

In this condition of the proof, the plaintiff offered the 14 reports of 
accidents, on the theory expressed in the case of United States v. Great 
Northern Ry. Co., 220 Fed. 630, 136 C. C. A. 238, that evidence of 
many similar accidents immediately preceding these accidents was ad- 
missible as tending to show a negligent habit of the railway company. 
The court, in admitting it, limited its effect in measuring the diligence 
the railway company should have exercised in its inspection of this 
train from its previous experiences. If these accidents lacked identity 
with the one at Mile Post 270, they were essentially similar to the one 
at Skeedee. No specific objection was made to the applicability of this 
evidence to the consideration of the accident at Mile Post 270, nor was 
.any request made by the defendant that its effect be limited. The trial 
continued on the theory, which the defendant had introduced into the 
trial, that both of the accidents to this train were material, and the case 
was submitted to the jury for a finding as to the materiality of each of 
the accidents, and no exception was taken by the defendant. As the 
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Tjuestion now raised was not presented to the trial court, and an excep- 
tion saved, it is urged too late. 
The judgment will be affirmed. 



MISSOURI VALLEY BRIDGB & IRON CO. ▼. WALQUIST. 
(Circuit Court of Appeals, Eighth Circuit Hay 14, 1917.) 
' No. 4553. 

1. Masteb and Servant ^=s>265(3) — Injuries to Sbbvant— Burden of Pboof. 

A widow, suing her husband's employer to recover damages on ac- 
count of his death, has the burden of showing that the employer was 
guilty of negUgence or breach of duty which was the proximate cause 
of the injury. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. |S 879, 
897.] 

2. Master and Servant ^=»101, 102(8), 229— Injuries to Servant— Duty of 

Master — ^Provision — ^Duty^ of Servant — Operation. 

The duty of the master is one of original construction or provision. 
The duty of the servant is one of operation. It is the duty of the master 
to exercise ordinary care to furnish to its servant a reasonably safe place 
in whidi to work and to exercise ordinary care to furnish him with rea- 
sonably safe appliances with which to work. It is the duty of the serv- 
ants to exercise ordinary care to guard themselves and their feUow 
servants against the risk and danger that the reasonably safe place or 
reasonably safe appliances provided by the master may become dangerous 
by the negligent use of them, or the negligent operation of the work by 
themselves or their fellow servants. The master is not Uable for in- 
juries to a servant caused by his failure or the faUure of his feUow 
servants to discharge this duty. The servant assumes the risk of the 
negligence of his feUow servantJs in the performance of their duty of opera- 
tion of the work and use, the place and appliances provided by the 
master, including the risk and danger of Uie negligence of his superior, 
be he foreman, superintendent, or other, in the discharge of his duty of 
directing the conduct and operation of the work in hand and the use of 
and place and appliances provided. In the discharge of that duty the 
superior servant is the feUow servant of the subordinate servant who 
is subject to his orders. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. §§ 173, 
674, 683.] 

3. Master and Servant ^=»103(1) — ^Injuries to Servant. 

A master cannot, by delegation, escape Uability for breach of his duty 
to exercise ordinary care to furnish employ^ with reasonably safe appli- 
ances and a reasonably safe place of work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. f 175.1 

4. Master and Servant ^=9162 — ^Injuries to Servant— Liabzlxtt of Mas- 

ter. 

While a master must exercise ordinary care to furnish his servants with 
a reasonably safe place of work and reasonably safe appliances, he is not 
bound to guard his servants against risk and danger resulting from the 
negligence of feUow servants, or superior fellow servants, such as a fore- 
man or superintendent: the servant assuming such risks. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent Dig. § 327.] 

^s»For other cases see same topic A KBY-NUMBBR In all Key-Numbered Dlgesta ft Indeiea 
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6. Mabtbb and Sebvant ^=»278(3)— Iwjitbiks to Sebvakt— Actions— Evi- 
dence — SUTFICIENCT. 

In an action for the death of an employ^, evidence held Insufficient to 
Bhow that the employer was negligent, either in falling to furnish a reason- 
ably safe place of work, or reasonably safe ai^llances. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. S 958.] 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by Alice Walquist against the Missouri Valley Bridge & Iron 
Company, a corporation. There was a judgment for plaintiff, and de- 
fendant brings error. Reversed, and remanded for new trial. * 

Battle McCardle, of Kansas City, Mo. (Frank L. Barry, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

John H. McVay, of Kansas City, Mo. (S. D. Murphy, of Kansas 
City, Mo., on the brief), for defendant in error. 

Before SANBORN, Circuit Judge, and REED and BOOTH, Dis- 
trict Judges. 

SANBORN, Circuit Judge. This is an action brought by Mrs. 
Alice Walquist for damages resulting to her, as she avers, from the 
negligence of the Missouri Valley Bridge & Iron Company, which 
she avers caused an injury to her husband, John Walquist, that resulted 
in his death. The trial resulted in a judgment against the company 
for $5,000. At the close of the testimony the court denied a motion 
of the company to direct the jury to return a verdict for the defend- 
ant, on the groimd that there was no substantial evidence of any causal 
negligence of the company, and this ruling is one of the alleged errors 
upon which the company relies for a reversal of the judgment. 

Most of the material facts of the case were established without con- 
flict in the testimony, and among them these : The company was en- 
Sged in constructing the piers of a bridge across the river at Hannibal, 
o., and Mr. Walquist, who was a carpenter, was one of its employes, 
and had been such for several weeks. At the time of his injury he was 
one of a gang of five or six men, of which Henry F. Olson was the 
foreman, which was engaged in constructing an ice breaker to protect 
one of the concrete piers against the ice that forms on, and when the 
ice breaks up floats down, 3ie river. This breaker was about 100 feet 
long from north to south and 35 feet wide at its base, but its northern 
end or nose was in the form of the letter "V." The foundation of this 
breaker had been filled with rocks, and this gang of men was building 
a superstructure of timbers, which it had raised from 6 to 13 feet 
above these rocks. On the northeast side of the nose of the ice breaker 
lay i barge, which carried a derrick, a boom, and an engine to operate 
the boom. Just south of the barge lay another barge, which was loaded 
with timbers to be used in the ice breaker, and the gang was taking 
these timbers from the barge by the use of the engine and the boom, 
putting them in place in the ice breaker, and fastening them there. 
A cable which dropped from the outer end of the boom was fastened 
to each timber in turn, and the timber was then raised in the usual 
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way to the requisite height by the operation of the engine, the boom 
was swung by the power of the engine by means of two lines, one on 
each of two revolvable spools or spindles, commonly called "nigger 
heads." One of these lines was attached to one side of the boom, and 
ran through a block at one end of the barge, and the other was attached 
to the other side of the boom, and ran through a block at the otber end 
of the barge. These nigger heads were operated by 'Ed Jones, who by 
manipulating them and signaling to the engineer could tighten one 
line and slacken the other, and in that way could swing the boom either 
way, could control the direction and speed of its movements, hold it 
steady, and stop it over any point where a timber was to be placed, 
so that the engineer could then lower it into its destination. This work 
of removing these timbers from the barge and placing them on or in 
the ice breaker had been proceeding in this way for days. When a 
timber was to be placed, two of the gang, one at the place where one 
end of the timber was to lie, and the other at the place where the other 
end was to lie, took those places respectively, caught the timber 
when it was swung above its destination, and as it was lowered handled 
and located it in its proper place. The day before the accident Wal- 
quist was one of these two men, and worked at handling and placing 
the timbers. Olson was the foreman of the gang, and the other mem- 
bers of the gang were subject to his orders in the performance of this 
work. At the time of the injury Ed Jones operated the nigger heads, 
Perkins operated the engine, Hull handled and placed one of the ends 
of the timbers, and Walquist was either handling and placing the other 
ends of them, or he was boring a hole for a bolt with a power auger 
a few feet from the place where the timber was to be located, when 
that timber, which had been taken from the barge, raised 3M> feet 
above the ice breaker, and swung towards its destined place thereon, 
struck him and pushed him off the timber on which he stood, upon the 
rocks, from 6 to 13 feet below. At this time the witness Light was 
boring a hole with the motor auger within 3 feet of Walquist on the 
ice breaker. Within 50 feet of him were Hull, who stood at the place 
where one end of the timber was to be placed. Light, who was boring 
a hole within 3 feet of him, Youell, who was driving bolts, and Olson 
the foreman ; and on the barge which carried the derrick were Jones, 
who saw the accident from his station, and Perkins, the engineer, who 
did not witness it. 

The facts which have now been recited were established without 
conflict in the testimony. There was, however, a conflict in the evi- 
dence between the testimony of Mr. John Crimley, the only witness 
for the plaintiff relative to the happening of the accident, and the other 
witnesses, regarding the following facts : Mr. Crimley testified, that 
he was on the ice breaker, handling and placing one end of each of the 
timbers. Hull, who handled one end of the timbers, Light, who was 
boring a hole within 3 feet of the place for the other end, and Olson, 
the foreman, testified that Crimley was not on the ice breaker at the 
time of the accident, and that Walquist was handling the other end of 
the timbers with Hull, and Youell testified that he did not see Crimley 
there at all. Crimley testified that at the time of the accident Walquist 
was boring a hole with the motor auger. Hull, Light, Olson, Jones, 
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and Youell testified that Walquist was not boring holes; that he was 
handling and placing one end of each of the timbers, while Hull placed 
the other end ; and that he stood at the place where the opposite end 
of the timber from Hull's end was to be placed, and his work was to 
catch and place the timber as it was swung to him, *and Jones, Youell, 
and Olson testified that Walquist never bored any holes with the motor 
auger. There was undisputed testimony that the auger was heavy, 
that it weighed 10 to 12 pounds, that, if the operator let go of it, it 
would fall and break, and that no auger fell or broke at the time of 
Walquist 's injury. Crimley testified that the timber was 32 feet long 
and was to be put in a certain place. Olson, Hull, and Youell testified 
that it was only 12 or 14 feet in length, and that it was to be put in a 
diiferent place from that specified by Crimley. Crimley testified that 
the timber was swung to its place with unusual force and rapidity, and 
that no notice or warning of its approach was given to Walquist. Hull, 
who handled one end of it, testified that the timber came slowly, grad- 
ually, as they usually swung; that Walquist was standing there to 
catch hold of the timber and land it ; that the timber came with a safe 
speed, with just the slow customary speed, but Walquist was talking 
to some man and paying no attention to his work, and Hull called, 
"Look out I" and the timber knocked Walquist over. Olson and Jones 
testified that the timber was moving slowly in the usual way, and that 
they used the same appliances and operated them in the same way as 
they had been doing during the days past. Crimley testified that it was 
the custom to use a guide rope or line on a timber when raising it with a 
derrick, in order to prevent its circling or twisting, and that when, on 
raising it, it circles or twists, it is customary to let it down again, and 
then raise it again slowly. Jones, Youell, Light, Olson, and Hull tes- 
tified that the lines attached to the sides of the boom operated by Jones 
by means of the nigger heads and the engine controlled the movement, 
speed and steadiness of the swing of the boom, and Olson, Light, and 
Hull testified that where the movement of the boom was controlled in 
that way, and the operation was in an open space, away from build- 
ings or such obstructions, a guide rope or line attached to the timber 
was not usually used, and that they had never seen one so used, and 
there was no custom to use tt. 

[1] The burden was on the plaintiff to prove that the Bridge Com- 
pany was guilty of negligence or breach of duty which was the proxi- 
mate cause of the injury to Walquist. The rules of law by which the 
question of law this case presents must be answered are : 

[2-4] It is the duty of the employer to exercise ordinary care to 
furnish to its employe a reasonably safe place in which to work, and to 
exercise ordinary care to furnish him with reasonably safe appliances 
with which to perform his work, and this duty may not be so delegated 
by him that he may escape liability for its breach. 

It is not, however, the duty of the employer to guard his em- 
ploye against the risk and danger that a reasonably safe place it fur- 
nishes, or reasonably safe appliances^ it provides, may become danger- 
ous by the negligent use of them by the latter 's fellow employes, or by 
the negligence of his superior fellow servant, his foreman or superin- 
tendent, in the performance of the latter's duty of directing his sub- 
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ordinate fellow employes in the performance of the work in which they 
are engaged. It is the duty of the einployer to exercise reasonable 
care to. provide place and appliances, but it is the duty of the employes 
to exercise reasonable care so to use the place and appliances furnished 
that their use shall inflict no injuiy upon them. The duty of the em- 
ployer is one of original construction and provision. The duty of the 
employe is one of operation. The employe assumes the ordinary risks 
and dangers of his employment, and among these the risks and dangers 
of the negligence of his fellow servants in the performance of the 
work including the risk and danger of the negligence of his superior, 
be he foreman or superintendent, who in his direction or failure to 
direct the operation of the work is his fellow servant. Weeks v. 
Scharer, 111 Fed. 330, 335, 49 C. C. A. 372, 377; Railroad Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772; Gulf Transit 
Co. V. Grande, 222 Fed. 817, 819, 820, 138 C. C. A. 243, 245, 246; 
Northern Pac. Ry. Co. v. Hambly, 154 U. S. 349, 359, 14 Sup. Ct. 983, 
38 L. Ed. 1009; Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct: 85, 
44 L. Ed. 181 ; City of Minneapolis v. Lundin, 58 Fed. 525, 527, 7 C. C. 
A. 344, 346; American Bridge Co. v. Seeds, 144 Fed. 605, 611, 612, 75 
C. C. A. 407, 413, 414, 11 L. R. A. (N. S.) 1041; Wood v. Potlatch 
Lumber Co., 213 Fed. 591, 593, 594, 130 C. C. A. 171. "The true idea," 
said Judge Brewer, "is that the place and the instruments must in 
themselves be safe, for this is what the master's duty fairly compels, 
and not that the master must see that no negligent handling by an em- 
ploye of the machinery shall create danger." Howard v. Denver & Rio 
Grande Ry. Co. (C. C.) 26 Fed. 837, 842. 

[5] No substantial evidence has been discovered in this case that 
the Bridge Company failed to exercise ordinary care to furnish a rea- 
sonably safe place in which to construct this ice breaker, or that it 
failed to exercise ordinary care to furnish reasonably safe machinery 
and appliances with which to handle the timbers and build the struc- 
ture. The nearest possible approach to any such evidence is Crimley's 
testimony that it was the custom, in raising timbers with a derrick, to 
use a line attached to the timber to prevent the whirling or twisting 
of the timber when it was raised, and that such line was not used on 
the timber which struck Walquist. It is possible that an inference 
might be drawn from this testimony that the Bridge Company fur- 
nished no snub line, or material to make a snub line, which the em- 
ployes could use. But, even if that inference be indulged, this evidence 
falls far short of substantial evidence of negligence that was the 
proximate cause of the injury: (1) Because there is no -evidence in 
the case that the failure to furnish, or even to use, such a line, caused, 
or probably caused, the injury, for the testimony of the plaintiffs wit- 
ness is not that the injury was caused by the whirling or twisting of 
the timber when it was raised, but it is that it was caused by too 
forcible and rapid a swinging of the boom, a movement of operation, 
not of provision, which, if it occurred, was caused by the negligence 
of Walquist's fellow servant, the foreman, Olson, in his direction 
of the operation, or of the other fellow servants of Walquist, for which 
the Bridge Company is not liable. All the other acts or omissions of 
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which there is any testimony, and of which the plaintiff complains, 
such as the failure to raise the timber to a sufficient height, the failure 
to give Walquist warning of its approach, the failure to station a 
person near him to inform him of its movements, were acts or omis- 
sions in the operation of the work for which the foreman or the 
other fellow servants of Mr. Walquist were responsible, and the 
Bridge Company was not. The conclusion is that there was no sub- 
stantial evidence in this case of any causal negligence of the Bridge 
Company, and the court should have instructed the. jury to return a 
verdict in its favor. 

Counsel for the plaintiff below cite Kreigh v. Westinghousc & Co., 
214. U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984, in opposition to this con- 
clusion. The citation does not appear to be helpful to them. In that 
case the employer furnished a derrick with only one guide rope, which 
was attached to the end of the boom, so that when the rope was slack 
the boom could not be steadied or controlled. To prove that the 
defendant did not exercise reasonable care to furnish a reasonably safe 
boom, the plaintiff introduced testimony that the usual method of con- 
structing such booms was to provide them with two ropes, one at- 
tached on either side of the boom, to be used to haul it "back and 
forth, and for the purpose of steadying its operation, the very method 
of construction of the boom furnished by the Bridge Company in 
the case at bar, and the court held that this testimony presented the 
question for the jury whether the failure of Westinghouse & Co. to 
furnish such a derrick and boom as the Bridge Company provided 
in this case was not negligence; and the court in that case, after 
stating the rule that an employe may assume, in the absence of notice, 
that reasonable care has been exercised by the employer in furnish- 
ing appliances requisite to carry on the business, set forth the prin- 
ciple that is decisive of the case at bar, in these words : 

"But, while this duty is imposed upon the master, and he cannot delegate 
it to another and escape Uability on his part, nerertheless the master is not 
held responsible for injuries resulting from the place becoming unsafe 
through the negligence of the workmen in the manner of carrying on the 
work, where he, thet master, has discharged his primary duty of providing a 
reasonably safe applicmce knd place for his employ^ to carry on the work, 
nor is he obUged to keep the place safe at every moment, so far as such safety 
depends on the due performance of the work by the servant and his fellow 
workmen. Armour v. Hahn, 111 ^. S. 313 [4 Sup. Ot 433, 28 L. Ed. 440] ; 
Perry v. Rogers, 157 N. Y. 251 [51 N. B. 1021]." Kreigh v. Westinghouse & 
Co., 214 U. S. 249, 256, 29 Sup. Ct 619, 622 [53 L. Ed, 984]. 

There are other assignments of allied errors ; but as, if errors were 
made, the questions of law to which they refer are not likely to arise 
upon a second trial of this case, their discussion is omitted. 

Let the judgment below be reversed, and let the case be remanded to 
the court below for a new trial. 
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TEE CHUNG v. UNITED STATES. * 

(ClTcoit Court of Appeals, Ninth arcult May 28, 1917.> 

No. 2799. 

.1. Aliens ^=:»32(8) — ^Pbooeedinob to Dbfoet — ^Weight and Sufficiengt of 
Evidence. 

In a proceeding to deport a person of Chinese descent, evidence held 
sufficient to support his claim that he was a native-born citizen of the 
United States. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 84.] 

2. Aliens ^=s>32(8)-— Pboceedings to Dbpobt — Weight and Sufficiengt of 
Evidence. 

In a proceeding to deport a Chinese person, the court could not arbitra- 
rily and without reason reject or discredit the testimony of witnesses 
favorable to the defendant, on the ground that they were Chinese persons 
and unworthy of credit 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 84i] 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benj. F. Bledsoe, 
Judge. 

Proceeding by the United States to deport Yee Chung. From an or- 
der affirming an order of deportation, the defendant appeals. Re- 
versed and remanded, with directions. 

John L. McNab, of San Francisco, Cal., and Isidore B. Dockweiler, 
of Los Angeles, Cal., for appellant. 

Albert Schoonover, U. S. Atty., and J. Robert O'Connor and Clyde 
R. Moody, Asst. U. S. Attys., all of Los Angeles, Cal. 

Before GILBERT, ROSS, and HUNT, Circuit Judges, 

ROSS, Circuit Judge. The appellant was found by a commissioner 
of the United States to be unlawfully in this country and ordered de- 
ported to China, which order was, on hearing upon a writ of habeas 
corpus, affirmed by the court below. He claims to have been bom in 
the United States of parents of Chinese descent, who, at the time of 
his birth, were subjects of the emperor of China, having a permanent 
domicile here and being engaged in business, and, therefore, that he 
is a citizen of the United States. It was said by Judge Holt in the 
case of United States v. Leu Jin (D. C.) 192 Fed. 580, that it is im- 
possible in such cases "to be sure what the truth is," in which case, 
nevertheless, he reversed the order of deportation made by the com- 
missioner, pointing out the insufficiency of the various inconsistencies 
relied upon by the government to overcome the evidence given that 
the defendant was bom in this country. In the case of Pang Sho Yin 
V. United States, 154 Fed. 660, 83 C. C. A. 484, the Circuit Court of 
Appeals for the Sixth Circuit reversed the judgment of the District 
Court, which had affirmed an order of deportation made in a similar 
case by the commissioner, based on the immigration inspector's ex- 
amination of the respondent, his answers to questions put to him on 
such examination, "and the testimony of the inspectors that at the 

^=»For other cases see name topic & KEY-NUMBER in all Key-Numbered Digesta & Indezea 
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time they seized the respondent at Ecorse he was coming from the 
direction of the Detroit river, in company with three other persons, one 
of whom was a Chinese person, and the other two white men." In the 
inspector's examination, said the court: 

'•The respondent stated that he was 34 years old ; that he was born in San 
Francisco ; that his father's name was San Foy, and his father died when the 
respondent was quite yoong; that he went to China when he was 4 years 
old; that he had lived there until his recent return to this country; that 
his occupation tliere was farming ; that when he returned he landed in Van- 
couver, British CJolumbia, and paid a head tax there of $500; that he had 
been in various parts of Canada; that he left Windsor at 10 o'clock the 
evening before his arrest by the inspectors, and came across the Detroit 
river in company with the other three persons mentioned by the inspectors; 
and that he was then on his way to Paducah, Ky., where he had a relative. 
This account might fairly excite suspicion, but it was not irreconcilable with 
the supposition that on his return to America he had no clear ground for ex- 
pecting that he coibid prove his birth in the United States, and establish his 
identity and right to entrance here, and that he did not intend to rely upon 
the fact of his birth in the United States. But several persons have been 
found and produced as witnesses whose veracity is vouched for by their neigh- 
bors, who swear to the drcumfetances of his nativity in San Francisco and 
his going to China when quite young, all as stated. by hint. One of these 
states the name of 'the street in San Francisco where the father lived and 
the respondent was bom, and the month and year of the event, and he then 
knew the father and son ; that he (the witness) afterwards saw the respond- 
ent in China, when the latter was 10 years old, and now recognisses him as the 
same person. The identification of the appellant by the witness as the child 
of their acquaintance in San Francisco is so positive that we cannot feel 
justified in disregarding it when the consequences are so serious as the possi- 
ble (and we think probable) expulsion from his native country of one who is 
entitled to share the birthright of citizenship. We think the Judgment and 
order of the District Court should be reversed, and the appellant discharged." 

See, also, United States v. Chin Len, 187 Fed. 544, 109 C. C. A. 310; " 
Woo Jew Dip V. United States, 192 Fed. 471, 112 C. C. A. 609. 

[ 1 ] In the present case the appellant claims to have been born Feb- 
ruary 17, 1880, at 728 Sacramento street, San Francisco, where his 
father and mother at the time resided, the former being then book- 
keeper for and a member of the firm of Quong Woh Chong; that in 
1881 his father took his mother and himself (3ien about 2 years old) 
to China, where his. father remained several months, and then returned 
to San Francisco, leaving the appellant in China with his mother; 
that appellant remained there until he was about 18 years old; that 
he married in China, and had one son bom to him there July 5, 1897, 
and another born there after his return to this country; that in the 
latter part of December, 1897, he came back to the United States by 
way of Vancouver, British Columbia, going thence to Montreal, and 
from there to Burlington, Vt., where he was arrested on the charge of 
being unlawfully in this country, and after examination by a United 
States commissioner was discharged by that officer; that his father, 
some time after his return to the United States, sold his business in- 
terest in San Francisco and went to Boston, where he entered the 
merchandise store of Sam Sing; that when the appellant was arrested 
in Burlington his father went from Boston to Burlington and was a 
witness at his examination, and after his discharge appellant went to 
Boston with his father, where he remained a few days, when the latter 
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sent him to a laundryman named Yee Lee at Carnegie, Pa., for whom 
he worked about 10 years ; that at the end of that time appellant went 
back to China, sailing from Seattle some time in February, 1907 ; that 
before leaving Carnegie for Seattle he procured a copy of the proceed- 
ings had before the commissioner at Burlington, to which he annexed 
his affidavit, containing his photograph, which affidavit stated the time 
and place of his birth in San Francisco, the names of his Chinese par- 
ents, the place of his then residence in Allegheny county. Pa., and his 
discharge by the commissioner at Burlington, Vt, on the ground that 
he was a native-bom citizen of the United States, and which affidavit 
has this indorsement : 

"We, the undersigned, citizens of Allegheny county, Pa., other than Chinese, 
are acquainted with the above-described affiant, Yee Chung, and believe bis 
statement as herein set forth to be true. 

"E. R. Donehoo, Presbyterian Minister. 
"Herbert F. Johns, Banker." 

The foregoing papers the appellant testified he submitted to the gov- 
•emment official at Seattle before sailing for China, and upon which 
papers the latter indorsed the following : 

"Identlfled on departure, this Feb. 17, 1907. 

'*J. V. Stewart, Chinese Inspector.** 

The appellant further testified, among other things, that he is the 
same Yee Chung named in those papers, and that when he landed in 
Hong Koi^ he went back to the village of Chung Doey, in the Sun 
Ning district, where his home was; that he remained in China until 
about October, 1909, when he returned to the United States by the 
steamship Manchuria, arriving at the port of San Francisco November 
. 12, 1909. It is significant that upon this second return of the appel- 
lant to this covmtry, and while his right to enter the United States was 
under consideration, his application was thus reported on: 

"December 13, 1900. 
"Inspector In Charge, C. D. I. S., San Francisco, Cal.: 

"In re Tee Chung, native, 0. B. 47 Manchuria, ll/lZ/09, I have to report 
as follows: 

"This appUcant presents a transcript of a record of Commissioner Johnson, 
district of Vermont, without a photograph attached, showing that a Chinaman 
by the same name was discharged by said commissioner January 19, 1897. 
The ground of the discharge is not shown, but In view of the fact that It ap- 
X)ears that the respondent In that case entered the United States at Richford, 
Vt.. and was subsequently taken to Burlington, where he was discharged by 
Commissioner Johnson, I am satisfied that he wa^ discharged on the ground 
of birth in the United States, because, had he set up any other dalm, such 
claim would have been investigated at the port of Bichford. 

"According to the report of the inspector in charge at Richford, dated No- 
vember 26, 1909, there is no testimony in Commissioner Johnson's records of 
the cases at the time of the discharge of said respondeat, and the commis- 
sioner's records consist simply of the docket entries, complaint, warrant, etc. 
By the telegram of the inspector in charge at Richford, dated December 19, 
1909, in reply to telegram of this office of December 7, 1909, it appears that 
the transcript of the record presented by this appUcant is genuine. 

"Considering the lapse of time the appUcant claims to have been arrested 
and discharged by Commissioner Johnson, I am reasonably satisfied from 
his examination that he Is the respondent, Yee Chung, discharged by Commis- 
sioner Johnson, January 19, 1897. Although he claims that he distinctly re- 
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members the commissioner who discharged him, and the description he has 
given of said commissioner by no means shows him to have been Commissioner 
Johnson, I think it would be unreasonable to hold the applicant too strictly to 
this description, in view of the 12 years that have elapsed since his alleged 
discharge. 
"In view of the foregoing, I recommend landing. All papers herewith. 
''Respectfully, Chas. D. Mayer, Chinese Inspector." 

The appellant being admitted, he further testified that from San 
Francisco he went to Homestead, Pa. ; that in 1913 he had his two sons, 
the name of the elder of whom is Yee Wah, and the younger Lee Lai, 
brought to this country, entering at San Francisco, having sent them 
"a paper for him to come." Certificates of identity of these two boys, - 
each containing a photograph and the certificate of his admission, were 
introduced in evidence ; that of Yee Wah having also this indorsement : 

"12720/8-lT. **Memo. for the Codimissioner. 

"In re Yee Wah, alleged Son of a Native. "July 1, 1913. 

" « « * The alleged father claims to have returned to the United States 
from China by Vancouver, B. C, ex SS. Empress of China, K. S. 23-11 
(November or December,, 18&7), and to have immediately proceeded to the 
United States via Montreal and Richford, Vt. He presents court record of 
discharge No. 121, issued in his name, by the District Court of Vermont. The 
alleged father, it will be noted, was landed at this port No. 47 Manchuria, 
November 12, 1909, by virtue of his previous, landing by Commissioner Johnson 
January 19, 1897. Manifestly the examining inspector is not satisfied that 
the essential trip has been absolut^y verihed, but in my opinion the prior 
landing record No. 47 contains sufficient evidence to show that the alleged 
father in the present case is the identical person landed by the court in 
1897. Accordingly, the essential trip is verified and I recommend admission. 
"A. W. Long, Inspector, Law Division, Pittsburg, Pa. 

'** * * The alleged father Yee Chung, of his coming and now detained 
alleged son, Yee Wah, stated his testimony in a candid and frank way, cor- 
roborating all of his alleged son's statements in a most minute manner, so that 
I feel impressed that the truth was told. The witness Yee Wing also made a 
statement which corresponds In its entirety to all testimony given by Yee Wah. 
On account that all testimonies were given in such a frank, way and corrobo- 
ratively implying the truth, I think I feel Justified to ask a fftvorable con- 
sideration concerning the admission of Yee Wah. 

"[Signed] B. p. Marheineke, Investigating Interpreter." 

The appellant further testified that after his sons arrived in San 
Francisco he put them in school in Pittsburg, where they still were at 
the time of his testimony. 

The claim of the appellant to birth in the United States is corroborat- 
ed by the testimony of seven other witnesses, one of whom is a white 
man and six Chinese persons. Of the latter, one was for about 25 
years in the personal service of a Commissioner of Immigration of the 
United States, and the other five have been for many years prominent 
Chinese merchants of the city of San Francisco. In their testimony 
they specify various incidents in the appellant's life, both in the United 
States and in China, which, if true, leave no doubt whatei^er respecting 
appellant's birth as claimed. In rejecting the testimony of all the Chi- 
nese witnesses, the trial judge, in the opmion filed by him in the court 
below, said: 

"I had occasion, in an oral opinion deUvered in this court, late in January 
<tf last year, in the case of United States v. Jee Jan, to indicate my views as 
243 F.— 9 
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to the amount of evidence that ought to be produced !n behalf of a person of 
Chinese descent, In one of these deportation cases, in order that the require- 
ment of the statute that the court should be satisfied might be had, and I see 
no reason to depart from the ylews there announced. The burden, I believe. Is 
placed by the statute upon the defendant, and he must by the evidence adduc- 
ed in his behalf 'satisfy' the court — ^i. e., produce moral certainty or con- 
viction (C. C. P. S ISaS)— of the truthfulness of his claim (186 U. S. 193 [22 
Sup. Ct 891, 46 L. Ed. 1121])." 

The previous opinion of the learned judge thus referred to by him is 
printed in the brief of the attorney for the government, where he says, 
among other things : 

''In this connection I am perfectly free to admit that with me there Is al- 
ways a good deal of dubiousness about the testimony of Chinamen In any 
case. Experience has shown that many of tfxem have little. If any, regard 
for an oath administered to them in a court of Justice in our country ; and 
experience hsis shown that Chinese, in their relations among themselves and 
for the purpose of protecting one another in various ways and exigencies, 
think It is not at all beyond their province to color, If not actually to manu- 
facture, their testimony, in that a given end may be accomplished thereby, and 
the mere fact that a Chinaman testifies to a thing does not, In my mind, be- 
cause of my experience In such matters, prove to ma that the fact Is as testi- 
fied to. It needs to be measured with the probabilities and ImprobablUties ; it 
needs to be considered in relation to the Interest of the Chinaman thus to 
testify and the reasons why It might be to his Interest to testify one way as 
opposed to another — all of the time taking Into consideration the fact, which 
I believe to exist, as it IS commonly known and understood among those whose 
duty it is to administer and construe the laws, and who have to do with, 
courts of Justice, that the Chinese, as a race, when called upon In a matter in 
which Chinese are vitally Interested, are disposed to be very free In their 
statements upon the witness stand." 

[2] We are unable to approve the views thus expressed. To the 
contrary, this court said in the case of Woey Ho v. United States, 109 
Fed. 888, 48 CCA. 705: 

"A court Is not at liberty to arbitrarily and without reason reject or dis- 
credit the testimony of a witness upon the ground that he Is a Chinaman, an 
Indian, a negro, or a white man. AU people, without regard to their race, 
color, creed, or country, whether rich or poor, stand equal before the law. It 
Is the duty of the courts to exercise their best Judgment, not their will, whim, 
or caprice. In passing upon the credibility of every witness. The question 
whether a witness Is credible must ordinarily be determined by the tribunal 
before whom the witness appears, and In the decision of which that tribunal 
must necessarily be vested with a very wide discretion. In weighing the 
scales, the conduct, manner, and appearance of the witness, as seen by that 
tribunal, often forms an Important factor In enabling courts, as well as Juries, 
to determine whether or not the witness Is entitled to credit" 

We see but little, if any, force in the circumstances or inconsistencies 
in the evidence referred to in the opinion of the court below. One of 
those circumstances is that, when the appellant was examined before 
the conmiissioner of the court, he was shown a photograph, and was 
asked whether he recognized it as a picture of any one he knew, to 
which his answer was, "No." On a subsequent examination before the 
court, the same photograph was shown the witness, when he said : 

"This looks more like my father, a resemblance to my father's picture, but 
it is not in the other one. Q. You say this is a different picture, then, than 
was shown to you In the hearing before Mr. Williams, the conflnlssloner? A. 
It don't appear to me to be the same. Q. That picture didn't look like your 
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fatlier looked when yon saw Mm In Boston after you went down from Bur- 
lington^ Vt — the picture that was shown to you before the commissioner? A, 
No. Q. And this picture does look like your father looked at that time? A. 
There was some resemfblance of my father, but not exactly. Q. This? A. 
Xes. Q. Ask him how his father differed from that in appfearance. A. He 
was not so fleshy at that time."< 

Another of the inconsistencies referred to by the trial court is that, 
when the appellant arrived at V^uxcouver, in December, 1897, his name 
was asked by the Chinese interpreter, and later he stated that it was 
not; that his ticket was purchased at Hong Kong through to Boston, 
which ticket he showed at Vancouver, and afterwards that the ticket 
was purchased only to Montreal, and that his ticket from Montreal to 
Boston was furnished him by his father. 

When it is remembered that all of those matters occurred nearly 20 
years ago, we think that such inconsistencies are of but little moment. 
So, too, as respects the appellant's recollection of the personal appear- 
ance of the commissioner before whom he claims to have been examin- 
ed and discharged in Vermont in 1898. The further circumstances, 
referred to by the court below, that when the appellant was arrested in 
Los Angeles he claimed to have a **native paper," may, we think, in 
view of the record in the case, be well taken to mean the order for his 
discharge made by the commissioner in Vermont. The only other cir- 
cumstance referred to in the opinion of the court as being against the 
appellant grows out of the testimony of the witness Jolliflfe, whose tes- 
timony was of such a character as to throw no light respecting the 
truth of the appellant's claim. Looking at the entire record, we are of 
the opinion that it is sufficient to show that the appellant is a native- 
born citizen of the United States, as claimed by him. 

Accordingly, the judgment is reversed, and the cause remanded, with 
directions to the court below to direct his discharge. 



GLEN MART COAL & COKE CO. ▼. WOLFE et al. 

(Circuit Court of Appeals, Sixth Circuit. June 5, 1917.) 

No. 2969. 

1. Advebsb Possession ^s»103 — ^Conflicting Possession by Adjoining Own- 

KBS. 

Where defendant, owning a tract of land known as tract 1931, had 
possession for over 30 years of a strip which theoretically was a part of 
tract 1935, adjoining tract 1931 on the south, the claimed constructive 
possession of the owners of tract 1935 did not create a conflicting posses- 
sion, defeating defendant's title, under Shannon's Code Tenn. § 445G, 
nnder which adverse possession under a deed for more than 7 years gives 
an indefeasible title. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. fi§ 

Dmr~0sy4.J 

2. Ejectment ^=>165 — Judgment— Constbucttion — Mattebs Excluded from 

DETEr.MINATION. 

In a combined ejectment suit and bill to remove a cloud, in which it 
was sought to establish the title to coal underlying the land, plaintiff 

4(s»For other cases see same topic & KET-NUMBER In all Key-Numbered Digests it Indexes 
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claimed title to the whole of a tract known as tract 1935. The G. Com- 
pany, owning tract 1931, adjoining tract 1935 on the north, filed an answer 
alleging that it was the owner of certain spedlled tracts, one of which 
was described merely as "entry 1931." The decree found in favor of the 
G. Company as to four parcels, and then awarded to plaintiff all other 
land within his boundaries, but then 'expressly provided that, as to 
other lands claimed by the G. Company within such boundaries, it was 
not intended to make any adjudication whatever. The G. Company was 
In possession of a strip, on the boundary of the two tracts, which was 
theoretically a part of tract 1935. Held that, while there was testimony 
that the exception in the decree as to lands claimed by the G. Company 
was intended to reach parcels actually claimed, but not described and 
claimed in the answer, it was not necessary to resort to such testimony 
to exclude the strip on the boundary, as the reference to tract 1931 had 
no possible pertinence, unless it referred to this strip. 
[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 647.1 

3. Ejectment ^=s>165 — Eqxtitablb Bjkotment — ^Deobee — ^Inconsistent Pro- 
visions. 

The inconsistency between the broad terms of the decree in favor of 
plaintiff and the specific provisions excluding lands claimed by the G. 
Company did not deprive such specific provisions of full effect, as the 
inference was that the draftsman of the decree by mistake had made it 
too inclusive and later corrected it, especially where this inference was 
confirmed by testimony that by agreement all parcels except four were 
withdrawn from the case, that in the lower courts plaintiffs made no 
claim of title to them, that such claim or title was first urged in the 
Supreme Court by new counsel not familiar with the agreement, that 
the Supreme Court, in ignorance of the agreement, approved this claim, 
and that as soon as this came to the attention of the former counsel it 
was corrected by Inserting in the decree the provision excepting from its 
operation the tracts claimed by the G, Company other than those specific- 
ally adjudicated. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. f 547.] 

Appeal from the District Court of the United States for the Eastern 
District of Tennessee ; John E. McCall, Judge. 

Suit by Edith McBumey Wolfe and others against the Glen Mary 
Coal & Coke Company. From a decree for plaintiffs, defendant ap- 
peals. Reversed and remanded, with instructions. 

This case involves the location, in fact or by estoppel, of the boundary line 
between adjacent tracts of mountain land in Eastern Tennessee. In 1836 
Eastland and Lane caused a survey to be made covering a large territory 
which, by this survey, they divided into rectangular tracts, each 1,000 poles 
east and west by 894 poles' north and south, and each containing between 
5,000 and 6,000 acres. Thereupon each tract was separately entered. To un- 
derstand the present controversy, we need to observe the position only of 
tracts 1930, 1931, 1934, and 1935. They were adjacent to each other, and 
were, respectively, northwest, northeast, southwest, and southeast of their 
common center, which common center is recited as the starting point of entry 
1935. By the method adopted, the surveyors actually ran and marlced on 
the ground two north and south lines 2,000 poles apart. These lines formed 
the western boundary of 1930 and 1934 and the eastern boundary of 1931 
and 1935. Upon these lines, at intervals of 894 poles, nK)nument3 were actual- 
ly fixed, usually consisting of marked trees. The intervening north and 
south line, forming the boundary between 1930 and 1934 on the west and 
1931 and 1935 on the east, and the east and west lines, <5ne of which formed 
the boundary between 1931 on the north and 1935 on the south, were not 
actually surveyed, but each entry comer thereon was called for on the sur- 
vey as "a stake and pointers." 

<ft=pFor other cases see same topic ft KEY-NUMBEK In aU Key-Numbered Digests ft Indexes 
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For present purposes. It is sufficient to state that the land to controversy i 
Is a strip 1,000 poles long east and west and 99 poles wide north and south, 
and constitutes the northerly 99 poles of entry 1935, if the line between 1931 
and 1935 is located as it theoretically should be accordtog to the starting 
point of 1985, as fixed by its entry recitals; while, if in any sufficient way 
this dividing line was or has become fixed and established 99 poles south of 
each theoretical location, this strip of land is a part of 1931. So far as affects 
this parcel, Samuel McBumey, in his lifetime, had the paper title to 1935, and 
the Glen Mary Company, stoce 1881, has had the paper title to 1931. As early 
as 1870 (probably much earlier) the more southerly of these two lines had 
been run and marked, by some one, and had become known as the ''Gall Line." ^ 
In 1913 this line had been recognized by the community for 40 years as the 
dividing line between 1931' and 1935; no other line between those entries 
had been marked or run prior to this controversy : many deeds, indudtog twa 
l^ McBumey, which intended to call for this divldtog line, and approaching 
It trom both sides, had called in terms for the Gall line; and the Glen Mary 
Company's deed, in 1881, clearly fixed the Gall line as its southern boundary. 
Continuously, after 1881, the Glen Mary Company was in possession of this 
strip, by buildings and improvements thereon, and during a great part of the 
time had been actually mining coal therefrom. For the reasons to be stated, 
it is Immaterial how this Gall Une canoe into existence, although its probable 
origin may be inferred. 1931, like 1935, had its starting point and its west 
boundary in an ideal location upon an ideal line. > Neither its northwest nor 
its southwest comer was to fact marked and located. Its east boundary, 
bowever, was upon a Itoe which was surveyed, and its southeast comer, like 
the northeast comer of 1935, consisted of "a hickory to a hollow." Obviously^ 
if the fixed and marked monuments called for along the east boundaries of 
these entries conflict with the Ideal monuments upon the west boundaries^ the 
former must prevail. The testimony tends* to show that the Gall Itoe was 
run from or to the "hickory to the hollow," stoce its east end is to a hollow 
and the east end of the line 99 poles north is on a hill. Under these oondi- 
tlons, it cannot be certain that the Gall line may not be the one which ought 
to prevail, regardless of all matters of recognition and possession. 

In 1908 McBumey commenced, to the proper state court of Tennessee, a 
salt which, under the Tennessee practice, was treated as a proceeding to 
equity, but was a conrt>ined ejectment suit and bill to remove cloud, save that 
It sought only the establishment of title to and the recovery of possession of 
the coal underlytog the land, and not of the surface. By his initial pleading 
be claimed title to the entire section 1935, describtog it to the words of the 
entry, but "excludtog the coal or mineral under the lands of this boundary 
known as the Elisha Chaney lands and owned by the defendant the Glen Mary 
Coal & Coke Company." He made defendants the Glen Mary Company, Car- 
son and Foster, Diden, Xoung, and the Bartholomewa The Glen Mary Com- 
pany filed an answer, denying McBurney's title, and alleging that "defendant 
is the owner and to the possession of the followtog tracts of land." Here 
followed descriptions, by metes and Wunds, of 10 tracts, each of thenf under a 
headtog "First Tract," "Second Tract," etc., and which 10 tracts covered a 
total of about 1,740 acres. The answer then proceeds : "Eleventh Tract: Be- 
ing entry No. 1931. Twelfth Tract : Being entry No. 1934." Here the answer 
abruptly stops, without signature or further allegation. The chancery court 
dismissed McBumey's bill entirely. He appealed to the Court of Chancery 
Appeals, which affirmed; he then appealed to the Supreme Court of Tennessee, 

* The bill claims the entire of 1935, with certain exceptions. The answer claims title in 
the Glen Mary Company to many parcels within 1933; and in addition to the 99-po1e strip, 
and the decree migrht seem to ooiver some of the other parcels so claimed by defendant; 
but this 99-pole parcel is the only one to which the testimony is directed. A Journal entry 
recftes that the parties in open court agreed that it was the only matter in controversy. 
and the briefs in this court treat the case In the same way. 

*We nse the word 'Mdeal" in the sense that seems to be' common in litigation regarding 
boundaries of grants in Kentucky and Tennessee, viz., in contradistinction to actual, and 
as referring to lines or points existing only in the surveyor's notes, and not located by him 
upon the ground. 
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which discussed the case In on opinion reported in 121 Tenn. 304, 118 S. W. 
694. This opinion shows that the Supreme Court thought McBumey should 
have had a decree for all lands within his boundary which the Glen Mary 
Company did not, by its answer, claim, and so directed a decree accordingly', 
but added, in substance, that, since McBumey had not brought any such 
claim to the attention of the court below, costs would be awarded against him. 

The parties were represented in the Supr^uie Court by other counsel than 
those who had appeared below, but atter a decree, awarding to McBumey all 
lands within 1935 with specified exceptions, had been prepared, it came to 
the attention of counsel who had represented the Glen Mary Company below. 
He testified in this, the instant case, and it is not disputed, that at the taking 
of the tesftimtony in the chancery court he gave notice that he intended to amend 
the answer by adding other tracts than the 12 witiin the boundary sued for, to 
which other tracts the Glen Mary Company then claimed title, and it was then 
agreed between all counsel that .the litigation between McBumey and the 
Glen Mary Company should be confined to a certain number (perhaps 4) out 
of the 12 tracts specified in the answer, and that, as to the remainder, no 
testimony ^ould be taken and no adjudication would be sought. He further 
testified that, when the case was heard before the chancellor, he furnished, to 
the court a written ntfemorandum showing these 4 (?) tracts, followed by the 
statement, "While the Glen Mary Coal & Coke Company owns other tracts 
inside of the boundary sued for, the tracts above referred to are the cmly 
ones in litigation," and he says that this staten^nt was. In open court assent- 
ed to by opposing counsel. He further says that, when he noticed the form 
of the decree of the Supreme Court, as prepared, he observed that, while it 
awarded to the Glen Mary Company all of the four tracts which had actually 
been in controversy, it seemed, by general terms, to award to McBurney all 
the remaining tracts within the boundary, which tracts were owned or claims 
ed by the Glen Mary Company, and which this agreement had excluded from 
the litigation. Thereui>on, at his request and by the consent of McBumey's 
counsel, the following paragraph was inserted in the decree and became a 
part of it as entered: "And it is further ordered, adjudged, and decreed 
that, as to all other lands claimed by the Glen Mary Coal & Coke Company 
within the boundaries sued for, no recovery is sought, and the relative rights 
of the complainant and said Glen Mary Coal So Coke Company are not ad- 
judicated." 

This decree was in 1907. Defendant continued in the undisturbed and un- 
questioned use and possession of the prendses until, In December, 1913, Mc^ 
Bumey*s widow and heir filed, upon the equity side of the court below, a bill 
of complaint against the Glen Mary .Company, in which they prayed that their 
title be confirmed, and that defendant's title be removed as a cloud, and that 
plaintiffs be put inr possession of the property, and that the defendant account 
for coal removed. There was, eventually, a final decree accordingly, and after 
an accounting before a master, an award of damages; and the Glen Mary 
Company brings this appeal. 

W. R. Turner, of Knoxville, Tenn., for appellant 
S. B. Smith, of Chattanooga, Tenn., for appellees. 

Before WARRINGTON, MACK, and DENISON, Circuit Judges. 

DENISON, Circuit Judge (after stating the facts as above). 1. We 
pass, without deciding, the question whether the court below, as a court 
of equity, had jurisdiction of this case in spite of the fact that defend- 
ant was in the actual adverse possession. Butterfield v. Miller (C. C. 
A. 6) 195 Fed. 200, 202, 115 C. C. A. 152. The parties have not raised 
this question. The recent statute (section 274a, Judicial Code [Act 
March 3, 1915, c. 90, 38 Stat. 956 (Comp. St. 1916, § 1251a)]) has made 
it unimportant in matters arising since the statute was passed, and we 
prefer to dispose of the case upon the merits. 
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[1] 2. It is the statutory law in Tennessee that actual possession, 
under adverse claim and under a deed, held for more than 7 years, is a 
perfect bar against a superior paper title, and that this bar extends to 
the entire tract as described in the defendant's deed. Shannon's Code, 
§ 4456; Earnest v. Land Co., 109 tenn. 427, 75 S. W. 1122; Mayse 
V. Lafferty, 1 Head (Tenn.) 60. It follows that the question to which 
most of tile testimony has been directed — ^viz. whether the Gall line 
must be taken as the true south line of 1931 — is wholly immaterial; 
defendant's established, and, indeed, unquestioned, possession for more 
than 30 years is the end of the case, except for the question of estoppel 
by judgment. True, plaintiffs suggest a conflicting possession; but 
it is only by construction through actual possession outside of the over- 
lap, while defendant had actual possession of the overlap itself, and 
this constructive possession is insufficient Byrd v. Phillips, 120 Tenn. 
14,23, ins. W. 1109. 

[2] 3. Plaintiffs at last rest upon the claim that the title was ad- 
judicated by the Supreme Court decree. We are unable to find any 
sufficient basis for this claim. If the decree had remained in the form 
in which it was drafted, it would still, in view of the opinion, have con- 
tained certain ambiguities as to its effect upon the parcel of land now 
involved, and the attending circumstances would have required that 
every ambiguity should be resolved against plaintiffs' present claim. 
This was a very valuable parcel. It had been in the exclusive and un- 
disturbed possession of the defendant for over 20 years. Neither 
party had taken any proof whatever regarding it, and the plaintiffs, in 
the court below, had made no claim to it. It is incredible that either 
party could have supposed that it was involved in the litigation, or 
would Jiave deliberately contended that the decree ought to cover it. 
However, the paragraph inserted in the decree leaves no ambiguity. 
The proposed decree stffirmed the action of the lower courts in favor 
of the Glen Mary Company as to all 4 of the parcels about which there 
had been an actual controversy. Then, by a general phrase, it awarded 
to the plaintiffs all other lands within their boundaries. Thereupon 
this paragraph expressly provided that, as to the other lands claimed by 
the Glen Mary Company within these boundaries, it was not intended 
to make any adjudication whatever. It is not necessary to resort to 
the testimony of the counsel that this exception was intended to reach, 
also, parcds which were actually claimed, but which he had not de- 
scribed and claimed in his answer; for we find that the parcel in dis- 
pute is one of those claimed in the answer. The claim under the head 
''Eleventh Tract" must refer to this parcel. This eleventh tract so 
claimed is described only as "being entry 1931"; but since the tract 
sued for was 1935, and since this reference to the eleventh tract could 
have no possible pertinence in the answer, unless it referred to some- 
thing that might be within the boundaries sued for, and since no part 
of 1931 could possibly be in 1935, excepting through an overlap, actual 
or claimed, and since this overlap was the very thing which was claim- 
ed to give to defendant a part of the ideal 1935 under defendant's deed 
to 1931, it IS clear to a demonstration that this reference in the answer 
to the eleventh tract was intended to reach this very parcel, and to 
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present a claim that plaintiffs could not recover this parcel because it 
really belonged in 1931. Not only is this the natural, if not the in- 
evitable, construction to be put upon this claim of title to the eleventh 
tract, after we know the conditions which make the situation intelli- 
gible, but to give it any other construction would be to make it mean- 
ingless and futile. With this construction, it is clear that the title to 
this parcel, as well as to all the other parcels claimed by the defendant, 
and which had not by earlier parts of the decree been awarded to the 
defendant, was left untouched by the decree, and the claim of res 
judicata must fail. 

[3] It is said that to take this view of the later paragraph in the 
decree neutralizes what had, in the earlier paragraphs, been adjudged, 
and that, for this reason, such a construction cannot be right. To some 
extent this premise is true. So far as the general language of the de- 
cree awarded to plaintiffs all lands within the boundary not claimed by 
the defendant the Glen Mary Company, this general language remained 
operative; but the fact that the broad terms of tlie earlier part of the 
decree are inconsistent with specific provisions found later therein can 
cause no hesitation in giving to the specific provisions precise and full 
effect. The inevitable inference from the face of the decree in con- 
nection with the opinion and the pleadings would be that the draftsman 
of the decree, by mistake, made it too inclusive, and later corrected this 
mistake by apt words. This inference, which would be sufficiently sup- 
ported by the record itself, is confirmed by the testimony showing that 
all these other parcels were, by agreement, withdrawn from the case in 
its early stages ; that plaintiffs, in the lower courts, m^de no claim of 
title to them ; that such claim of title was first urged in the Supreme 
Court, and by new counsel not familiar with the agreement ; that the 
Supreme Court, in ignorance of the agreement, approved the claim 
of the new coimsel ; and that, as soon as this came to the attention of 
the former counsel, the blunder was corrected by the consent of every- 
body. The general phrasing of the earlier paragraph was allowed to 
stand for whatever benefit it might be to plaintiffs as against other 
defendants, but the Glen Mary Company fully protected itself by in- 
sertion of the amendment. 

This view of the result of the litigation in the state court is made 
entirely consistent and natural by observing that the title to this 99-pole 
strip was not put in issue by the pleadings in that case, unless by that 
very eleventh paragraph of the answer which also serves to take it 
out of the decree, and by the inference — ^which we think a fair one — 
that McBumey did not care to litigate with the Glen Mary Company 
its claim of title to any of tlie tracts of which it was in possession, ex- 
cepting as to those 4 tracts where there had been a severance of the 
coal in the ground from the surface fee, and where, therefore, he 
thought he might prevail against the statute of limitations ; but on this, 
his only substantial theory, the Supreme Court held against him. 

The decree is reversed, and the record remanded, with instructions 
to dismiss the bill. 
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In re CHAN FOO UN. 

(Olrcuit Court ot Appeals, Sixth Circuit June 6, 1917.) 

No. 2017. 

L Aliens ^=»32(7) — Proceedings to Depobt — ExAiaNAnoN of I>kfendant. 
A proceeding to deport a Chinese person was of a dvU and not of a 
criminal character, though It was the purpose of the government to pro- 
ceed upon the hypothesis that the alien had entered the United States sur- 
reptitiously and in violation of Immigration Act Feb. 20, 1907, c 1134, i 
36, 34 Stat 90S (Comp. St. 1916, i 4285), forbidding entry into the United 
States, except at specified places, and also that he was in the United 
States in violation of the Chinese exclusion laws, and hoice there was 
no valid objection to the government calling the defendant to state the 
place of his birth and explain his presence in the United States, without 
calling other witnesses to show that he was unlawfully wltililn the United 
States or was an alien. 

2. Aliens €=»32(9) — Pboceedinos to Depobiv— Denial of Faib Tbial. 

Where, in a proceeding to deport a person of Chinese descent, who 
claimed to be a citizen and introduced substantial evidence in support 
of this claim, the recommendation of deportation was based in part on 
statements of Immigration inspectors received by the inspectors con- 
ducting the hearing, subsequent to the hearing, and the government never 
Informed defendant that he would be given an opportunity to explain 
and meet these statements, nor even exhibited to him a photograph, oy 
reference to which one of the Inspectors making such statements iden- 
tified defendant as a person formerly seen in Mexico, he. was denied a 
fair hearing. 
[Ed. Note. — For other cases, see AUens^ Cent Dig. i 94.] i 

& Constitutional Law «s»318— Dus Pkocbss of Law — ^Dsfobtatioh of 

Alixns. 

WhUe the decisions of an executive officer, clothed with power to deport 
aliens, will not be subjected to technical tests, yet the guaranty of due 
process forbids deportation without according a full and fttir hearing. 

[Ed. Note.— For other cases, see Constitutional Law, Cent Dig. | 949.) 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Habeas corpus proceeding by Chan Foo Lin, alias Prank Chan, 
From a decree dismissing the writ, the petitioner appeals^ Reversed 
and remanded, with directions. 

John A: Cline, of Cleveland, Ohio, for appellant. 
Joseph C. Breitenstein, Asst. U. S. Atty., of Cleveland, Ohio, for 
appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and SA- 
TER, District Judge. 

WARjRINGTON, Circuit Judge. This is an appeal from an order 
dismissing a proceeding in habeas corpus. Petitioner, Chan Foo Lin, 
alias Frank Chan, claimed he was unlawfully deprived of his liberty 
by an inspector in charge of the immigration department of the Cleve- 
land district of Ohio. The usual writ having been issued, the inspec- 
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tor answered that he was holding petitioner in virtue of a warrant 
for his arrest which had been issued by the Acting Secretary of Labor ; 
that upon the matters involved in the warrant of arrest petitioner had 
been granted a fair and full hearing in accordance witfi law and with 
the regulations of the Secretary of Labor; that upon due consid- 
eration the Acting Secretary of Labor had by wire instructed re- 
spondent to convey petitioner to New York for deportation. Petitioner 
filed a reply, consisting of denials and a series of allegations of fact, 
among which it was stated that he was bom in the United States, and 
that he had not been granted a fair trial. Discharge of petitioner was 
denied, and hence the appeal. 

The question here must turn upon the issue whether petitioner was 
granted a fair trial prior to the suing out of the writ of habeas corpus. 
The warrant of arrest, bearing date June 19, 1914, is addressed to 
Inspector Fluckey and signed by the Acting Secretary of Labor. The 
warrant states : 

''Whereas, from evidence submitted to me. It appears that the alien," pe- 
titioner, "who landed at an imknown port on or subsequent to the 1st day of 
July, 1911, has been found in the United States in yiolatl(Mi of the act of 
Congress approved February 20, 1907, amended by the act approved March 26, 
1910, for the following among other reasons: That the said alien is unlawfully 
within the United States, in that he has be^i found therein in violation of 
the Chinese exclusion laws, and is therefore subject to deportation under the 
provisions of section 21 of the above-mentioned Act, and that he entered 
In violation of section 36 of the said act, thereby entering without inspection." 

The command is that the inspector "take into custody the said alien 
and gr^mt him a hearing to enable him to show cause why he should 
not he deported in conformity with law." It is to be observed of the 
warrant that petitioner is charged^ with the violation of both the Im- 
migration Act and the Chinese exclusion laws. The section (36) of 
the former act so charged to be violated forbids an alien to enter the 
United States, except at "seaports" or at such "place or places as the 
Secretary of Commerce and Labor may from time to time designate." 
34 Stat 908, c. 1134, § 36, passed February 20, 1907 (Comp. St. 1916, 
§ 4285). The amendment of March 26, 1910, mentioned in the war- 
rant, does not affect section 36 (36 Stat. 263-265, c. 128 [Comp. St 
1916, § 4244]). The telegram (the "wire") mentioned in the in- 
spector's answer shows that the portion of the warrant charging vio- 
lation of the Chinese exclusion laws was intended to apply to section 

6 of the act of May 5, 1892, as amended November 3, 1893 (27 Stat 
25, c. 60; 28 Stat. 7, c. 14 [Comp. St 1916, § 4320]), and to section 

7 of the act of September 13, 1888 (25 Stat 447, c. 1015 [Comp. St 
1916, § 4306]), and "rule 1, Chinese Rules." Section 6, so referred 
to, in terms required Chinese laborers, at the date of the ^ct or within 
one year thereafter, to apply to a collector of internal revenue for a 
"certificate of residence"; but in view of the date of the act (1892) 
and of petitioner's age, seemingly 22 years, the object of the charge 
made under this provision is not perceived. Section 7 exacts produc- 
tion of certificates of re-entry by Chinese laborers who, having pre- 
viously entered this country and returned to China, seek to re-enter 
Here; and rule 1, Chinese Rules, forbids a Chinese person to enter 
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the country, except at designated ports and under prescritxid condi- 
tions. 

The warrant of arrest appears to have been issued upon a statement 
made by the "petitioner, June 1, 1914, to Inspector Francis at a laundry 
in Cleveland, and a further statement of the inspector in charge at 
Detroit, who from a photograph of petitioner concluded that he had 
seen him in Windsor, Ontario. The statement of petitioner was made 
in the form of answers to questions put by Inspector Francis through 
a Chinese interpreter and taken and transcribed by a stenographer. 
At the beginning of the examination the petitioner answered the 
questions with apparent frankness, giving his name as Frank Chan, 
and also as Chan Foo Lin, his age at 22 years, and the names of his 
parents, stating that he was bom in San Francisco, that his mother 
had died there and his father in China, also that he had a birth cer- 
tificate, but the so-called certificate is described in the record as a 
"red slip of Chinese paper, unsigned, stating that this boy was bom 
on February 23, 1893 ; it does not state where he was born." I^ater, 
however, he seems to have thought the examiner was disinclined to 
believe him, and he refused to answer questions. The. inspector sought 
in several ways to induce him to state m detail such facts and circum- 
stances as might tend either to corroborate or discredit the claim that 
he was born in San Francisco, saying that if he would frankly an- 
swer the questions the inspector would give him "a square deal," but 
this elicited no answer except "I have nothing to say." Whatever 
else may be said of the examination, some answers were secured which 
apparently were not reconcilable with some of the petitioner's later 
statements. On June 25,* 1914, and after issue of the warrant petitioner 
was arrested and ordered "to show cause why he should not be de- 
ported in conformity with law." A hearing was begun July 29th, be- 
fore Inspector Francis, as examining officer; several delays having 
occurred upon request of petitioner's counsel. Inspector Francis and 
J. A. Fluckey, inspector in charge, with an interpreter and stenogra- 
pher, also petitioner, with his counsel and a Chinese interpreter fur- 
nished by them, were present at each session of the hearing that 
ensued. 

[1] Counsel for petitioner objected to Inspector Francis as the 
examining officer, for the reason that he had conducted the investi- 
gation upon which the warrant of arrest was issued, and would be ex- 
pected later "to render final decision" in the case ; also to any exam- 
ination of petitioner, because the government had introduced no proof 
that he was unlawfully within the United States, or that he is an 
alien. We shall have something to say later of the first of these ob- 
jections; but the last objection is untenable. If we assume that the 
purpose of the government was to proceed under the Immigration Act 
upon the hypothesis that petitioner had entered the United States 
.Jiurreptitiously and in violation of section 36 of that act (34 Stat. 
908), and also that he was within the United States in violation of the 
Chinese exclusion laws, still the proceeding was of a civil and not of a 
criminal character (Low Foon Yin v. United States Immigration 
Comr., 145 Fed. 791, 793, 76 C. C. A. 355 [C. C. A. 9] ; United States 
V. Tom Wah, 160 Fed. 207, 210, 211, and citations [D. C], affirmed 
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163 Fed. 1008, 1009, 90 C C. A. 178 [C. C. A. 2] ; Siniscalchi v. 
Thomas, 195 Fed. 701, 703, 115 C. C. A. 501 [C. C. A. 6]), and hence 
we see no reason why the government could not rightfully call peti- 
tioner to state the place of his birth and explain his presence in the 
United States, since his right to remain here might depend upon such 
facts as he could give. 

This, however, does not settle the question whether petitioner was 
accorded a full and fair hearing. The hearing was opened by the in- 
spector's examination of petitioner, and it is plainly to be inferred 
from the questions put by the inspector that his purpose was to dis- 
credit petitioner. It soon became evident, if this was not so at the 
preliminary hearing, that petitioner was of Chinese descent, and that 
the defense intended to be relied on was that he is a native-bom citi- 
zen. Testimony was offered, through petitioner and some of his wit- 
nesses, which, if true, shows that he was born in San Francisco ; that 
his mother abandoned her husband and petitioner when the latter was 
between 3 and 4 years of age, and has not been heard from since; 
that owing to this abandonment, and the death of his father, petitioner 
was taken in charge by his former nurse, who had intermarried with 
a witness who testified here as petitioner's foster father; that this 
couple removed to Wahlee Island, which seems to be in the Sacramento 
river, near Stockton, and a few hours^ ride from San Francisco, tak- 
ing the boy with them ; that the foster father maintained a store on 
this island for some 10 years; that the permanent population of the 
island was small and composed of Chinese, though during the sea- 
son for gathering the crops, principally potatoes, large numbers of 
laborers were brought to the island; that petitioner lived with his 
foster parents on this island 10 or 12 years, when the foster mother 
died and the foster father removed to Cleveland, and subsequently 
removed petitioner to the same place; that petitioner had been in 
Cleveland and Akron some 4 years before his arrest ; and that he had 
never been outside of the United States. 

[2] This was met, as before indicated, by a sworn statement of In- 
spector Chatfield, of Detroit, that he had seen petitioner "about 9:25 
p. m. on May 16, 1914, in Windsor, Ontario" ; but in view of the tes- 
timony of a well-known teacher of Cleveland it is practically admit- 
ted that the inspector was mistaken. Next, the government presented 
two other statements, one by an inspector of El Paso, and the other 
by an inspector at Sacramento. The first inspector, Jose Salazar, up- 
on being shown a photograph said to be one of the petitioner, stated 
that he had seen him in Juarez and in Chihuahua "many times" and 
that he knew him "very well." He first stated that he had seen peti- 
tioner "a little less than a year before," though He said, further, that 
he could not "just exactly give the right date ; it has been a few months 
ago." This statement bears date August 11, 1914. The statement of 
the inspector at Sacramento, C. H. Hannum, is dated August 10, 1914, 
and is to the effect that he had made "such investigations as were pos- 
sible concerning Wah Lee, BoUey or Polley Island" ; that he had vis- 
ited Chinatown, and "was informed by Chung Jung that Bolley Island 
was Bouldin Island, in the delta between the Sacrametito and San 
Joaquin rivers, and that it had been flooded for 6 or 7 years, and no- 
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body had raised any crops on it during that time, although It had 
formerly produced two or three crops of potatoes on a portion of it" ; 
that "this statement was verified by six or seven old Chinese/' and, 
as he was informed at the office of the state engineer, "that in Jan- 
uary, 1907, the levees reclaiming the island had washed out, and that 
the break was exceedingly deep; that since that time no effort had 
been made to reclaim any portion of it." He further states : 

'*This Island Is formed by the south fork of the Mokeljanime river, Potato 
slough, and the San Joaquin river. I have passed the Island, and know that 
the oondltions are at present as described by officials in the state engineer's 
office and by Mr. Shinn, and which they claim have existed since 1907." 

These statements were not presented at the hearing before Inspector 
Francis, they seem to have been taken after the hearing was closed, 
and complaint was made of them by counsel for petitioner at the oral 
argument here. It was insisted that the statements had been taken 
without notice ,to counsel, and that no opportunity had been given to 
cross-examine either Salazar or Hannum. Since the cause was sub- 
mitted here the United States attorney has presented a motion for 
permission to introduce "certain records not hereinbefore filed and 
made a part of the record." The government supported the motion 
by affidavit, and counsel for petitioner contested it by brief. In view 
of some of the papers so sought to be introduced, we have concluded 
to grant the motion. It appears in one of these papers that counsel 
for petitioner received the statements of these two inspectors, Salazar 
and Hannum, on September 4, 1914; yet it nowhere appears that the 
government informed the petitioner that he would be given oppor- 
tunity to explain and meet either of the statements, nor does it ap- 
pear that even the photograph shown to Salazar was ever exhibited 
to petitioner or his counsel (much less that petitioner was confronted 
with Salazar— Backus v. Owe Sam Goon, 235 Fed. 847, 853, 149 C. 
C. A. 159 [C. C. A. 9]), and the photograph itself is not to be found 
in the record. 

Considering the character of these proceedings, it was obviously 
necessary to a fair hearing that petitioner or his counsel be accorded 
dt least seasonable opportunity to examine the photograph and to con- 
test the statements so relied on, instead of bein^ put to the burden 
of demanding the right to take further proofs, smce, in view of the 
course the examining inspector was pursuing, there would seem to 
have been but slight reason to expect that such a demand would be 
granted. It is apparent from the statements themselves that Inspec- 
tors Salazar and Hannum, like Inspector Chatfield, may have been 
mistaken. We are not impressed by the statement of the former ; and, 
in view of the confusion in names and location given to the island in 
question, it is possible, if not probable, that 3ie parties were not 
speaking of the same island. Furthermore, none of the witnesses ap- 
peared before the trial judge ; and, in a proceeding conducted as this 
one was, we regard such a fact as important. It is important to pe- 
titioner and such of his witnesses as testified to the place of his birth, 
and also to his environments prior to his removal to Cleveland. True, 
the petitioner and some of his witnesses made contradictory statements, 
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and some were otherwise contradicted; and yet there seems to be 
substantial testimony showing that petitioner was born in San Fran- 
cisco and has never been outside of the United States, and, particu- 
larly in view of the corroborative effect of the testimony of the teacher 
of Cleveland, that petitioner is entitled to credence. 

However, it is not meant to pass upon the credibility of any of these 
witnesses; for, in determining the question whether a full and fair 
trial was given, it is enough to know that on the vital issues the gov- 
ernment secured the benefits of cross-examination of petitioner and 
his witnesses alike, while tiie petitioner has received no corresponding 
advantages and has been deprived even of the opportunity to meet 
and explain the ex parte statements mentioned of the government's ' 
witnesses. Surely, if the testimony of petitioner and his witnesses is 
not true, this ought to be shown by substantial evidence and under 
circumstances that would give to petitioner reasonable opportunity to 
meet it. It is true, as counsel claim, that the inspector who investi- 
gated into the conditions of petitioner's presence in' Cleveland also 
sat in hearing of such testimony as was produced in the presence of 
both sides; and although he did not in terms recommend that peti- 
tioner be deported, his "summary" of the evidence is, we think, in 
material respects immoderate and calculated to create erroneous im- 
pressions. Inspector in Charge Fluckey made the recommendation to 
deport. 

[3] It is a recognized rule that while a decision of an executive 
oflficer clothqd with power to deport aliens will not be subjected to 
technical tests, yet the guaranty of due process forbids the deportation 
of a respondent without according to him a full and fair hearing. 
Lewis V. Frick, 233 U. S. 291, 300, 34 Sup. Ct. 488, 58 L. Ed. 967. We 
think this was not done here, and consequently that the case has suffi- 
cient analogy to the class of decisions like Whitfield v. Hanges, 222 
Fed. 745, 756, 138 C. C. A. 199 (C. C. A. 8), to require that the decree 
be reversed, and the cause remanded to the court below, with directions 
so to modify the order from which the appeal was taken as to retain 
jurisdiction and custody of the petitioner, subject, however, to bail, 
and to hear and determine the case on its merits, de novo, on such^ 
evidence and proofs as the parties may offer under the warrant of ar-' 
rest. We are the more content to adopt this course since a question 
of citizenship is involved here (Chin Yow v. United States, 208 U. 
S. 8, 13, 28 Sup. Ct. 201, 52 L. Ed. 369; United States v. Petkos, 
214 Fed. 978, 980, 131 C. C. A. 274 [C. C. A. 1] ; and see Ex parte 
Chin Loy You [D. C] 223 Fed. 833, 839), and an order will be en- 
tered accordingly. 
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THEO. HAMM BREWING CO. et al. v. CHICAGO, R. I. & P. RY. CO. et aL 
STATE OF IOWA v. THEO. HAMM BREWING CO. et aL 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917. Rehearing Denied 

May 31, 1917.) 

No. 23e9. 

1. ComoaiCE ^=»14 — ^Interstate Commerce — ^Intoxicating Liqitobs. 

Webb-Kenyon Act March 1, 1913, c. 90, 37 Stat. 699 (Comp. St 1916, § 
8739), prohibiting transportation of intoxicating liquor from one state 
into another, which is intended to be received, possessed, sold, or used in 
violation of any law of such state, does not simply forbid the introduc- 
tion of liquor into a state for a prohibited use, but takes the protection of 
interstate commerce away from all receipt and possession of liquor pro- 
hibited by state law. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. SS 30, 92.] 

2. Intoxtcattnq Liquors ^=»111 — Statutory Regulations. 

While Code Iowa, § 2419, prohibiting the transportation or conveyance 
of intoxicating liquors to any perlk>n within the state," was Ineffective 
and invalid as to Interstate shipments, in the absence of congressional 
authority, since the enactment of the Webb-Kenyon Act it is in full 
force, unless repealed by some later statute. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent Dig. } 121.] 

3. Intoxicating. liiQuoRS €=»111 — Statutory Regulations. 

Code Iowa, § 2419, prohibiting the transportation or conveyance of in- 
toxicating liquor to any person within the state, was not repealed by 
implication by Code Supplemental Supp. 1915, § 2421b, requiring railroad 
companies transporting intoxicating liquor to keep a record thereof, and 
providing that no such liquors shall be delivered to the consignee until he 
enters his name and residence or place of business upon such record book, 
and certifies that the liquor is for his own lawful purpose or private 
consumption, since the purpose of the later act was to make more strin- 
gent regulations, and any inconsistency with section 2419 is explained by 
the fact that, when it was enacted, there was grave doubt whether the 
federal statute had effectually removed the impediment to the full 
operation and enforcement of section 2419. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. } 121.1 

4. Intoxicating Liquors ^=s>112i^. New, vol. 20 Key-No. Series— Regxtlation 

— ^Transportation. 

Though Code Iowa, % 2419, prohibits merely the transportation or con- 
veyance of Intoxicating liquor, the receipt of the liquor from the carrier is 
a violation of the law, so as to bring the transportation of the liquor by 
an Interstate carrier within the condemnation of the Webb-Kenyon Act, 
since, while the recipient of the liquor may not, as such, be a violator of 
the law, his receipt of the liquor from the carrier necessarily Involves 
the violation of the law by the carrier. 

5. Intoxicating .Liquors ^=s>112^. New, voL 20 Key-No. Series— Bjbgulation 

— ^Transportation . 

A. carrier of intoxicating liquor has an interest therein within the 
Webb-Kenyon Act, prohibiting the transportation of Intoxicating liquor 
Intended by any person interested therein to be received, possessed, sold, 
or used in violation of any law of the state into which it is transported. 

Appeal from the District Court of the United States tor the Eastern 
Division of the Northern District of Illinois. 

^sdFor other cases see same topic & KBY-NUMnER In all Key-Numbered Digesti ft Indexes- 



Digitized by VjOOQIC 



144 243 FEDERAL REPORTER 

Suit by the Theo. Hamm Brewing Company and others against the 
Chicago, Rock Island & Pacific. Rail way Company and others, in which 
the State of Iowa intervened. From a decree granting a permanent in- 
junction, the intervener appeals. Reversed and remanded, with direc- 
tions. 

See, also, 215 Fed. 672. 

George Cosson and C. A. Robbins, both of Des Moines, Iowa, for 
appellant. 

Frederick W. ZoUman, of St. Paul, Minn., for appellees. 

Before KOHLSAAT, MACK, and EVANS, Circuit Judges. 

MACK, Circuit Judge. This is an appeal by the intervener, the 
state of Iowa, from a decree of the District Court making permanent its 
preliminary mandatory order directing the receiver for the Chicago, 
Rock Island & Pacific Railway Company to receive, transport, and 
deliver any beer or other fermented malt liquors, sold and consigned in 
Minnesota, Wisconsin, or Illinois by the complainants, the Hamm 
Brewing Company, the Heilman Brewing Company, and the Rock Is- 
land Brewing Company, or any other person similarly situated, to per- 
sons residing in the state of Iowa, who shall have purchased the liquor 
for their own lawful purposes and private consumption, whenever the 
purchaser shall in writing authorize the delivery of the liquor by the 
carrier to some designated person for the purpose of carrying it from 
the railway station to the residence of the purchaser, provided the writ- 
ing certifies that the beer or fermented malt liquor is for the purchas- 
er's own consumption. 

After the granting of the temporary injunction, the state of Iowa 
intervened, alleging that shipments specified in the complainants' bill 
would be in violation of the Webb-Kenyon Law (Act Cong. March 1, 
1913, c. 90, 37 Stat. 699 [Comp. St. 1916, § 8739]) of section 2419 
of the Iowa Code of 1897, and sections 2421a-2421c of the Supple- 
mental Supplement of the Iowa Code 1915. The essential parts of 
these acts are set out in the margin.^ 

1 Section 2419 of the Iowa Code of 1897: 

"If any ♦ ♦ ♦ raUway company ♦ • • shall transport or convey to 
any person within this state any intoxlcatlDg liquors, • • • such com- 
pany ♦ ♦ ♦ shall, lipon conviction, be fined in the sum of one hundred 
dollars. * • ♦ The offense herein created shall be held committed and 
complete and to have been committed in any county In the state in which the 
liquors are received for transportation, through which they are transported, 
or in which they are delivered. ♦ ♦ •»» 

Webb-Kenyon Law: 

"♦ ♦ ♦ The shipment or transportation • • • of • * * Intoxi- 
cating liquor ♦ • • from one state • • • into any other state, 

♦ ♦ • which * ♦ ♦ intoxicating liquor is intended, by any person inter- 
ested therein, to be received, possessed, sold, or in any manner used, either In 
the original package or otherwise, in violation of any law of such state 

• • ♦ is hereby prohibited." 

Section 2421 of the Supplemental Supplement of Iowa 1915: 
"(a) It shall be unlawful for any railroad company, • • • to carry any 
intoxicating Uquor into the state or from one point to another within the 
state for the purpose of delivering, or to deliver same to any person, corn- 
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In Bowman v. Chicago Sc Northwestern Railway, 125 U. S. 465, 8 
Sup. Ct. 689, 1062, 31 L. Ed. 700, the power of the state of Iowa to 
prohibit the importation of intoxicants from another state was denied. 
A few years later, in Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct 681, 
34 L. Ed. 128, it was held, contrary to the Licehse Cases, 5 How. 504, 
12 L. Ed. 256, that, in the absence of congressional permission, Iowa 
was powerless to interfere in any way with the movement of intoxi- 
cants in interstate commerce or with their sale in original packages 
thereafter. 

In 1890 the Wilson Law (Act Cong. Aug. 8, 1890, c. 728, 26 Stat. 
313 [Comp. St. 1916, § 8738]) provided that intoxicating liquor ship- 
ped into a state should be subject to the laws of the state upon its 
arrival therein. Thereby the state prohibitions were permitted to affect 
interstate shipments by forbidding the otherwise lawful sale of im- 
ported liquor in original packages. In re Rahrer, 140 U. S. 545, 11 
Sup. Ct. 865, 35 I/. Ed. 572. But because the jurisdiction of the 
state attached- only on arrival, and because arrival was construed not 
as arrival at the state line, but only at the point of destination within 
the state, and after delivery there to the consignee, the latter's right to 
receive an interstate shipment of liquor could not be prohibited by the 
state ; section 2419 of the Iowa Code was therefore held invalid in so 
far as it conflicted with this right. Rhodes v. Iowa, 170 U. S. 412, 
18 Sup. Ct. 664, 42 L. Ed. 1088. See, too, Rosenberger v. Pacific Ex- 
press Co., 241 U. S..48, 36 Sup. Ct. 510, 60 L- Ed. 880, and cases 
there cited. 

[1] In 1913, however, the right of the states was enlarged by the 
Webb-Kenyon Act. The recent decision of the Supreme Court in Clark 
Distilling Co. v. Western Maryland Railway Co., 242 U. S. 311, 37 
Sup. Ct. 180, 61 L. Ed. 326, L. R. A. 1917B, 1218, settles the consti- 

pany or corporation within the state, except for lawful purposes." Section 
2421a, Supplemental Supplement 1915. 

"(b) It shaU be the duty of any railroad company, • * * who shaU for 
hire carry any intoxicating Uquor into the state, or from one point to another 
within the state, for the purpose of delivery, and who shall deliver such In- 
toxicating liquor to any person, company, or corporation, to keep, at each sta- 
tion or office where it employs an agent or other person to make delivery of 
freight and keep records relative thereto, a record book, wherein such carrier 
shall promptly upon receipt, and prior to deUvery, enter in ink, in legible 
writing, In full, the name of the consignor of each shipment of intoxicating 
liquor to be delivered from or through such station, from where shipped, the 
date of arrival, the quantity and kind of liquor, so far as disclosed by lettering 
on the package or by the carrier's records and to whom and where consigned, 
and the date deUvered. No shipment billed in whole or in part as intoxicating 
liquor shall be deUvered to the consignee until such consignee upon such rec- 
ord book enters in ink, in legible writing, his full name and residence or place 
of business, giving the name of the town or city, and the street name and 
number where thera is such, and certifies that such liquor is for his own law- 
ful purposes or private consumption." Section 2421b, Supplemental Supple- 
ment 1915. 

"(c) It shall be a misdemeanor for any railroad company, ♦• • • .to de- 
liver any intoxicating liquor to any person other than the consignee, or with- 
out same having been receipted for as herein required, or where there is rea- 
sonable ground to believe that such liquor is intended for unlawful use. 
♦ • • " Section 2421c, Supplemental Supplement 1915. 

243 F.— 10 
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ttitionality as well as the broad scope of this legislation; the psa :f 
interstate commerce no longer avails as against a shipment oi L^:c 
into a state ^intended, by any person interested therein, to be leccfr^ 
possessed, sold, or in any manner used ^ * * in violation oi arr 
law of snch state.^ As the Supreme Court says: 

'Tbat act <2id Dot sfmplj tottid the Introdoctlon of Uquor into a st&te fer 
a VTOtMAtetl luse, but took tbe proCectloo of interstate oommeroe avaj trusL 
all recf^jt aiiKl pooteMion of liquor pioiiibited by state law." 



The question before us, therefore, is : Did Iowa forbid the 
or possession of intoxicating liquor? 

[1] Section 2419 of the Iowa Code, which punishes the transpir- 
tation or conveyance of intoxicating liquor to any person within ±if 
state, was ineffective and invalid as to interstate shipments in the ab- 
sence of congressional authority. But when and to the extent thzir 
Iowa l^islation was freed by the Webb-Kenyon Act from die re- 
strictions that prevented it from r^ulating interstate, commeroe i= 
liquors, earlier l^slation falling within the now untrammeled state 
power, unless repealed by some later statute, would be in full force. In 
re Rahrer, supra; State v. Express Co., 164 Iowa, 112, 113, 145 X- W. 
45L See note, 48 L. R. A. (N. S.) 349. 

[3] While there is some force in the contention that section 2421b 
of the Iowa Supplemental Supplement of 1915 impliedly repeals sec- 
tion 2419 of the Iowa Code, in so far as it applies to the transportaticH: 
of liquor for individual use, based upon the argument that, if the liquor 
is not to be delivered until the consignee certifies that it is for his 
lawful purposes and private consumption, the shipment and receipt 
for such purposes cannot be illegal, in our judgment, this is not the 
fair construction of the act or of its effect. Repeals by implication are 
not favored; and as the dominant purpose of the later act was to 
make more stringent regulations of the traffic in alcoholic beverages, 
a purpose to relax existing restrictions is not so clear or unequivocal 
as to justify the implication of the repeal of the earlier statute. Al- 
though section 2421b of the Supplemental Supplement of 1915 was 
enacted after the passage of the Webl>Kenyon Act, yet in view of the 
decisions in several state courts, as well as the holding in Adams Ex- 
press Co. V. Kentucky, 238 U. S. 190, 35 Sup. Ct 824, 59 L. Ed. 1267, 
L, R. A. 1916C, 273, Ann. Cas. 1915D, 1167, there was grave doubt at 
that time as to whether the federal statute did effectually remove the 
impediment to the full operation and enforcement of section 2419 of 
the Code. The 1915 legislation may well have been based upon the 
view that the impediment had not been removed; it was thus projected 
upon a background that had, however, actually ceased to exist. These 
facts only strengthen the conclusion that a repeal of the earlier act is 
not to be implied. 

[4] What, then, is the sound construction of section 2419? In 
express terms, it prohibits only the transportation or conveyance to 
any person of intoxicants ; it does not expressly prohibit their pos- 
session or receipt by him. But such a receipt necessarily implies a 
conveyance to, a delivery by, another. And while the recipient as 
such may not be a violator of the law, his receipt of the liquor from 
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the carrier necessarily involves a violation of the law by the carrier 
that illegally conveys it to him. The receipt, then, should fairly be 
deemed to be in violation of the law of Iowa, whether the carrier alone 
or the recipient as well be punishable therefor. And while the West 
Virginia act considered in the Clark Distilling Co. Case, supra, ex- 
pressly forbade the receipt or possession of liquor, irrespective of the 
use to which it was to be put, the Iowa act, in our judgment, no less 
effectually covers the same ground. 

Furthermore, both the carrier and the consignee to the carrier's 
knowledge intend that the receipt from the carrier shall be in violation 
of Iowa law ; that is, they intend that the carrier shall convey to the 
consignee in violation of the express statutory prohibition, and thus 
shall effectuate the receipt of the liquor by the consignee in violation 
of the law. 

[5] The interest of the consignee is clear. But the carrier, too, 
has an interest, both in the transportation and in the liquor itself; 
as bailee, it is vested with legal rights and subjected to obligations in 
respect thereto; it has possession, and if charges are not prepaid a 
Hen therefor. No reason is apparent for requiring the "interest" of 
the person whose intention in respect to the receipt of the liquor is 
made controlling to be greater or other than that of a carrier or bailee. 

Reference, however, is made to Van Winkle v. Delaware, 4 Boyce 
(27 Del.) 578, 91 Atl. 385, Ann. Cas. 1916D, 104, in which the form 
of the bill as it was originally introduced was considered as demon- 
strating that the construction here adopted is unsound. The bill in its 
original form consisted of two sections. The first provided that the 
shipment or transportation of liquor from one state into another, 
which liquor "is intended by any person interested therein, directly 
or indirectly, or in any manner connected with the transaction," to 
be received, possessed, or kept, or in manner used in violation of any 
law of such state, "enacted in the exercise of the police power of such 
state," is prohibited, and any contracts pertaining to such transactions 
are declared to be null and void," and "no suit or action shall be main- 
tained * * * upon any such contract or for the enforcement or 
protection of any alleged rights" based upon such contract, "or for the 
protection in any manner whatsoever of such prohibited transaction." 
The second section provided that any liquor transported into any state, 
or remaining therein for use, consumption, sale, or storage shall, upon 
arrival within the boundaries of such state, and before delivery to the 
consignee, be subject to the operation and effect of the laws of such 
state enacted in the exercise of its reserved police powers, to the same 
extent and in the same manner as though such liquor had been pro- 
duced in such state. H. R. 17593, 62d Congress. 

It should be observed at the outset that whatever argument may be 
made, based upon the changes that the text underwent in its course 
through Congress, in support of the proposition that the phrase "any 
person interested therein" refers exclusively and necessarily to one in- 
terested in the property other than as mere carrier or bailee, will with 
equal strength support the contention that the Webb-Kenyon Law pro- 
hibited the shipment of intoxicants "only when the liquor is intended 
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to be used in violation of the law of the state" — 3, contention which the 
Supreme Court, in commenting on Van Winkle v. State, said rested 
upon an entire misconception of the text of the act 

The importance of textual changes made during the progress of a 
bill through a Legislature can easily be overemphasized. Motives oth- 
er than the conscious desire or deliberate intent of the legislative body 
thereby to obtain a distinctly different result are readily conceivable. 

The Webb-Kenyon Law is not a criminal statute ; if it were, the 
argument that only those acts clearly and expressly denounced as crimes 
could be deemed within its purview would be cogent. But when the 
manifest object of the federal law is to give a free rein to the several 
commonwealths to make effective experiments in accordance with the 
wishes of their respective communities in checking the liquor traffic 
and its attendant evils, the contention that the receipt of intoxicants 
cannot be deemed to be in violation of any law of the state by virtue 
of the fact that only the transportation and delivery of such intoxi- 
cants, the necessary complement of the receipt, is prohibited, cannot 
be sustained. 

The object of the federal enactment was not to prohibit the personal 
use or the public sale of liquor, but to remove a federal incumbrance 
from the police power of the state and to deprive interstate shipments 
of intoxicants of the immunity and privilege which they had thereto- 
fore enjoyed. Each state could then determine the extent of regula- 
tion or prohibition deemed by it to be best suited to the needs of its 
people. Since the decision in Clark Distilling Co. v. Western Maryland 
Railway, supra, there can be no question that the Webb-Kenyon Act 
removes any impediment that the federal supremacy over interstate 
commerce would interpose to the exercise of this power by the state. 

There is nothing in Adams Express Co. v. Kentucky, supra, contrary 
to the conclusion here reached. That case decided only : 

'That, as the court of last resort of Kentucky, Into which liquor had been 
shipped, had held that the state statute did not forbid shipment and receipt of 
liquor for personal use, therefore tho Webb-Kenyon Act did not apply, since it 
only applied to things which tl;ie state law prohibited." 

See Clark Distilling Co. v. West Maryland Railway, 242 U. S. 311, 
324, 37 Sup. Ct. 180, 61 L. Ed. 326, U R. A. 1917B, 1218. 

Attention should be called to the Postal I>epa.rtment Appropriation 
Act of March 3, 1917, and to Resolution No. 57 of March 4, 1917, 
postponing the effective date of section 5 thereof to July 1, 1917. This 
act forbids the interstate transportation of intoxicating liquors into 
any state the laws of which prohibit the manufacture or saJe therein 
of intoxicating liquors for beverage purposes. 

The decree will be reversed, and the cause remanded, with directions 
to dismiss the bill. 



Digitized by VjOOQIC 



MOBGAN'S la. a T. B. a S. S. go. v. ISAAG JOSEPH IBON GO. 149 



MORGAN'S LOUISIANA & T. R. & S. S. CO. et aL v. ISAAC JOSEPH 

IBON CO. 

(arcult Court of Appeals, Sixth Circuit. June 5> 1917.) 

No. 2964. 

1. Commerce ^=»98 — Interstate Commerce Commission — Findings — ^Review. 

A finding of the Interstate Commerce Commission that a through rate 
from Houston to Chicago was unreasonable, so far as it exceeded the 
sum of the local rates, will not be disturbed, when supported by evi- 
dence, though the local rate from Houston to New Orleans, used as a 
basis of comparison, applied only to shipments destined to points be- 
yond New Orleans to which no through rates were published; no other 
rate from Houston to New Orleans being shown, and there being no at- 
tempt to show any reason for any distinction between Chicago and other 
points beyond New Orleans. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. { 148.] 

2. Evidence ^=>46 — Judicial Notice — Orders of Interstate Commerce Com- 

mission. 

Where, in an action to enforce an order of reparation by the In- 
terstate Commerce Commission, a demurrer was sustained to an answer 
alleging that the Commission had Tesdnded such order, and an appeal 
was taken, the Circuit Court of Appeals may judicially notice subsequent 
proceedings of the Interstate Commerce Commission, resulting in the rein- 
statement of such order, though not brought to the attention of the cou.t 
below, especially where they are practically admitted by counsel. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. § 68.] 

8. AppeXl and Error «=>170(1) — ^Review — ^Matters Not Presented Bbi.ow. 

Such later proceeding of the Interstate Commerce Commission would 
be passed on by the Circuit Court of ^Appeals, rather than to subject the 
parties to the delay and expense of taking further steps in the court 
below, especially since the question concerning the setting aside of the 
order of reparation becomes one of a moot character, in view of the later 
proceeding, and no attempt was made, and no purpose was expressed, by 
the railroads, either before the Commission or In the lower court, to offer 
evidence tending to overcome the prima facie effect of the order of repara- 
.tion. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dig. 9 1035.] 

4. Commerce ^=»88 — Interstate Commerce — Orders — Success of Orders. 

Where the Interstate Commerce Commission made three reports on an 
application for reparation, the first of whi(di granted reparation and was 
rescinded by the second report, and the last report affirmatively showing 
that it was supplementary to the other reports and designed to give 
effect to them, and provided for re-entry of the order for reparation, the 
three reports should be read together. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. }§ 139, 141.] 

6. Appeal and Error ^=s>719(9) — ^AssiGNifENTs of Errors — Allowance of 
Counsel Fees. . 

The contention that an allowance of counsel fees In a judgment sus- 
taining a demurrer was premature will not be passed on, where error is 
not assigned to this feature of the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 3490.] 

In Error to the District Court of thd United States for the South- 
ern District of Ohio; Howard C. Hollister, Judge. 

^=5»For other cases see same topic & KBY-NUMBER in all Key-Numbered Digests ft Indexes 
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Action by the Isaac Joseph Iron Company against Morgan's Louisi- 
ana & Texas Railroad & Steamship Company and others. Judgment 
for plaintiff, and defendants bring error. Affirmed. 

Fred H. Wood, of New York City, Denegre, Leovy & Chaffe, of 
New Orleans, La., and Harmon, Colston, Goldsmith & Hoadly, of Cin- 
cinnati, Ohio, for plaintiffs in error. 

Harry C. Barnes, of Cincinnati, Ohio, for defendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This was an action to recover 
$682.34 with interest, as damages resulting from the exaction of an al- 
leged unreasonable and unjustly discriminatory joint through rate for 
the transportation of certain shipments of scrap iron in carloads from 
Houston, Tex., to Chicago, 111. An order of reparation for payment of 
this siun and interest had previously been made by the Interstate Com- 
merce Commission on complaint of the present defendant in error, 
herein called the Iron Company, against the plaintiffs in error, here 
called the Railroads. The complaint was filed with the Commission 
May 14, 1914, and the report and order of the Commission finding 
such through rate to be unreasonable were entered November 2, 1915. 
The ground of this finding was that the rate charged exceeded the sum 
of the intermediate rates concurrently charged over the same lines be- 
tween Houston and Chicago. An application made to the Commission 
on behalf of the Railroads for authority to continue higher through 
rates on scrap iron between the points mentioned than the sum of the 
intermediate rates was heard with the complaint of the Iron Company 
and was denied at the time the finding and award of reparation were 
made. The amount embraced in the Commission's order of reparation 
was the difference between the through rate exacted and a com- 
bination rate based on the intermediate rates. The petition al- 
leges that the Railroads did not comply with the order of the Commis- 
sion and that they refuse to pay the sum awarded. The answer of the 
Railroads is confined to an allegation that on March 16, 1916, the Inter- 
state Commerce Commission set aside the order mentioned in the peti- 
tion, and to a prayer for dismissal, with costs. The Iron Company de- 
murred to the answer on the ground that it does not constitute a de- 
fense ; and, upon the familiar rule that a demurrer searches the record, 
the Railroads insisted that the petition fails to state a cause of action. 
The demurrer was in terms overruled as to the petition and sustained 
as to the answer; and, the Railroads not desiring to amend the an- 
swer, judgment was entered for the Iron Company, with interest and 
costs, including an attorney's fee. The Railroads bring the questions 
here upon the writ of error. 

The Railroads base their contention upon two grounds. One con- 
cerns a rate from' Houston to New Orleans which was employed in 
making up the sum of the intermediate rates, and the other relates to 
the effect of the alleged setting aside of the reparation order. The 
contention in respect of the rate so employed grows out of this state 
of fact : A proportional rate of 9V^ cents per 100 poimds in carloads 
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was at this time in effect from Houston to New Orleans, "when destin- 
ed to points beyond to which no through rates" were published ; and 
since the through rate in question of 30 cents per 100 pounds, or $6 per 
ton, prevailed between Houston and Chicago, via New Orleans, it is 
urged that the application of the proportional rate mentioned was re- 
stricted to points beyond Mew Orleans, between which and Houston no 
through rates had been published. No rate other than 9V^ cents per 
100 pounds from Houston to New Orleans is shown. As respects this 
rate and the through rate from Houston to Chicago the Commission 
said: 

"We hold that the 9% cents proportional rate was not so restricted or 
limited as to make it Inapplicable as a factor in constructing! a through rate 
to Chicago had there been no Joint rate in effect. We find upon consideration 
of all the facts that joint through rate of 30 cents per 100 pounds was unrea- 
sonable to the extent that it exceeded the combination of intermediate 
[rates] concurrently in effect, i. e., $5.21 per ton." 

This was in harmony with the holding of the Commission in Windsor 
Turned Goods Co. v. C. & O. Ry. Co. (1910) 18 Interst. Com, Com'n 
Rep. 162, 164, where it was said : 

♦« ♦ ♦ ♦ The fair measure of the reasonableness of a joint through rate 
that exceeds the combination between the same points via the same route is, 
and will hereafter be held to be, the lowest combination that would law- 
fully apply if the joint rate were canceled." 

[1] Whether the conclusion so reached by the Commission was in- 
tended to be one of law, rather than one of fact, touching the applica- 
tion of the proportional rate of 91/^ cents, is not entirely clear. Nor 
need we consider thi§ feature of the case ; for it is plain that the Com- 
mission's conclusion of fact that the 30-cent through rate was unrea- 
sonable, so far as it exceeded the sum of the proportional rate per 100 
pounds from Houston to New Orleans and the existing local rate per 
100 pounds from New Orleans to Chicago (26^/2o cents), is not with- 
out support in the evidence and must be accepted by us. The fact that 
the Railroads were willing to accept 9V^ cents to New Orleans on 
traffic extending beyond New Orleans certainly had a tendency to show 
that this was a reasonable rate for all such traffic regardless of the des- 
tination; and there was no attempt to show a good reason for any 
distinction between Chicago and other points. 

It remains to consider whether we are bound to conclude that the 
order of reparation was intended permanently to be set aside. It is 
true, as we have seen, that the answer alleges that on March 16, 1916, 
the Commission set aside the order, and that according to the tran- 
script this was met simply by demurrer. We assume that if the Com- 
mission had intended to rescind its order permanently, for instance, as 
an improvident order, the demurrer to the answer should have been 
overruled ; * but it appears that the Commission had no such intention. 

1 Hie question thus assumed, and not intended to be decided, pertains 
broadly to the rate-making power of the Ck>Qunission, since the order so set 
aside involves, not merely reparation in the form of damages, but also the 
Commission's finding; that the through rate in issue was unreasonable to the 
extent stated in the Commission's report and incorporated by reference into 
its reparation order; in other words, would permanent rescission of such 
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The learned counsel for the Railroads frankly stated in oral argument 
that the Commission thereafter reinstated the order. Further, counsel 
for the Iron Company sets out in his brief, without objection or denial 
of opposing counsel, what purports to be a copy of the alleged rescind- . 
ing order ; this is true, also, of a later report the Commission made up- 
on the subject, June 29th following ; and this report appears under that 
date in 40 Interst. Com. Com'n Rep. 525, 526. The rulings upon the de- 
murrer were made below on July 5, and the judgment was entered Au- 
gust 8, 1916; and while it does not appear that the proceedings of the 
Commission had been called to the attention of the court below, yet, 
concededly, if this had been done cither through pleadings or an ap- 
proved report of the proceedings, a temporary setting aside and a re- 
entry of the reparation order would have been disclosed. 

[2,3] However, since the Commission's adoption of the later pro- 
ceedings is in practical effect admitted by counsel, we see no reason 
why they should not \ye judicially noticed and passed on here, rather 
than to subject the parties to the delay and expense of taking further 
steps in the court below. Butler v. Eaton, 141 U. S. 240, 244, 11 Sup. 
Ct 985, 35 L. Ed. 713. And see A. J. Phillips Co. v. Grand Trunk 
Western Ry. Co., 195 Fed. 12, 16, 115 C. C. A. 94 (C. C. A. 6) ; Robin- 
son v. Bait. & Ohio R. R., 222 U. S. 506, 512.32 Sup. Ct. 114, 56 L. Ed. 
288. Indeed, the question concerning the setting aside of the order of 
reparation becomes one of a moot character in view of the later admit- 
ted proceedings, and this of itself justifies their consideration (Keeiy v. 
Ophir Hill Consol. Mining Co., 169 Fed. 601, 605, 606, 95 C. C. A. 99, 
and citations [C. C. A. 8]) ; and above all (apart from the alleged re- 
scission) no attempt was made and no purpose expressed by the Rail- 
roads, either before the Comnrission or in the court below, to offer 
evidence that would have tended to overcome the prima facie effect of 
an order of reparation like the present one (Meeker & Co. v. Lehigh 
Valley R. R., 236 U. S. 412, 430, 35 Sup. Ct. 328> 59 h. Ed. 644, Ann. 
Cas. 1916B, 691 ; Darnell-Taenzer Lumber Co. v. Southern Pac. Co., 
221 Fed. 890, 892, 137 C. C. A. 460 [C. C. A. 6]). 

Turning then to a consideration of the Commission's action as it is 
reported in 40 Interst. Com. Com'n Rep. 525, 526, it appears that the 
report of June 29th was a "supplemental report," the Commission with 
one dissent stating (page 525) : 

"This case was reopened upon defendants' petition for further considera- 
tion upon brief. The original report appears In 37 Interst. Com. Com'n Rep. 
591. ♦ ♦ • Orders were entered for reparation and denying relief from 
the aggregate of Intermediates rule of the foarth section. When the case was 
reopened, the order for reparation was vacated and set aside, but the fourth 
section order was continued In full force and effect," 

And further ('page 526) : 

"We adhere to our previous decision, and will accordingly re-enter the 
order for reparation. The petition for rehearing was filed because certain 

an order be the substantial equivalent of an original finding that the through 
rate was reasonable, and so amount to a negative order within the meaning 
of Procter & Gamble y. United States, 225 U. S. 282, 292, 32 Sup. Ct 761, J» 
li, Ed. 1091? This precise question does not appear to have been Involved in 
any decision that has come to ouc attention. 
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carrierts conptmed our decision as a ruling that all restricted proportional 
rates were to be considered in determining whether or not the through rate 
exceeds the aggregate of the intermediate rates. It Is to be understood that 
we are dealing only with the facts In this case, including the fact that the pro- 
portional rate In question was not so properly restricted or limited as to make 
its application definite, clear, or ascert^nable, and what we have here held is 
not to be construed as applicable in cases where the use of proportional rates 
is properly defined." 

[4] Thus it appears that the first two reports the one referred to in 
the petition and the other in the answer, were made in the same pro- 
ceeding, and the last report, the one of June 29th, ajffirmatively shows 
that it is supplementary to the other reports and designed to give effect 
to them; and so we think the case falls fairly within the course sanc- 
tified in Meeker & Co. v Lehigh Valley R. R. Co., 236 U. S. 412, 428, 
35 Sup. Ct. 328, 59 L. Ed. 644, Ann. Cas. 19166, 691, where, in re- 
spect of two reports made by the Commission in the same proceeding, 
the later one affirmatively showing that it was made to supplement and 
give effect to the original, it was held that they should be read together. 
Damell-Taenzer Lumber Co. v. Southern Pac. Co., supra. 

[5] It is objected in a supplemental brief of counsel for the Rail- 
roads, that the judgment is erroneous in its allowance of an attorney's 
fee as part of the costs of suit. The point made is that the statute al- 
lows such a fee only in a case where the petitioner shall ''finally pre- 
vail" (Ax:t June 18, 1910, c. 309, § 13, 36 Stat. 554, §. 16 [Comp. Sl 
1916, § 8584]), and consequently that the fee was prematurely taxed; 
reliance being placed upon the decision in Missouri Pacific Ry. 'Co. 
V. C. E. Ferguson Saw Mill Co., 235 Fed. 474, 482, 149 C. C. A. 20 
(C. C. A. 8). We are not, however, called upon to pass on the ques- 
tion, since error is not assigned to this feature of the judgment, though 
it may be observed that the practice pursued below has apparently re- 
ceived sanction in Meeker & Co. v. Lehigh Valley R. .R. Co., supra, 
236 U. S. 433, 35 Sup. Ct. 328, 59 L. Ed. 644, Ann. Cas. 1916B, 691, 
and Mills V. Lehigh Valley R. R., 238 U. S. 473, 482, 35 Sup. Ct. 888, 
59 L. Ed. 1414. And see Mills v. Lehigh Valley R. Co. (D. C.) 226 
Fed. 812, 814. Although an additional fee is asked here, we think 
that, in view of the amount involved, as above stated, and of the fee 
awarded below, $500, no further allowance should be made. 

The judgment will be affirmed. 



BALTIMORE & O. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit May 8, 1917.) 

No. 2910. 

1. Mastbb and Sebvant ^=9l3 — ^Houss of Sebvicb act — ^Railboads — Tele- 

GBAFH OPEBATOBS. 

Hours of Service Act (Act March 4, 1907, c. 29^9) i 2, 34 Stat. 1415 
(Comp. St. 1916, § 8678), declares that It shall be unlawful for any commcm 
carrier to permit or require any telegraph operator or train dispatcher to 
remain on duty In towers, offices, or stations operated only during the day- 
time for longer than 13 hours, except in case of an emergency, when 8uch 

a=»For other cases see ttme topic ft KEY-NUMBER In all Key-Numbered Dlgeeta ft IndezM 
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eUnploy^s may be pdrmitted to be and remain on duty for 4 additional 
hours in a 24-hour period, not exceeding 3 days In any week. Section 3 
(Comp. St 1916, § 8679) declares that any such common carrier, permitting 
or requiring any employ^ to remain on duty in violation of section 2, 
shall be liable to a prescribed penalty, but that the provisions of the act 
shall not apply in any case of casualty, or unavoidable accident, or the 
act of God. Held, that the exception contained in section 3 applies to 
telegraph operators, regardless of the proviso allowing them to be kept on 
duty for 17 hours in case of an emergency. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. § 14.] 

2. Master and Seavant ^=913 — ^Houbs op Service Act — Railboads — ^Tele- 
graph Operators. 

At a station where the only employ^ was both agent and telegrapher, the 
pipe leading up from a pump through the bottom of a water tank used 
for engines sprung a leak, so that it could not be drained. The weather 
was extremely cold, and the agent, recognizing that, if water was al- 
lowed to stand in the pipe without any pumping, it would freeze and 
the system be disabled, communicated to his superiors and was directed to 
remain on duty during the night,' keeping up steam and operating the 
pump at frequent intervals. It did not appear that it would have been 
impossible to have relieved the operator within the 17-hour period pre- 
scribed by Hours of Service Act, § 2. Section ;j of the act, prescribing u 
penalty for violation of the provisions of section 2, declares that such pro- 
visions shall not apply in any case of casualty or unavoidable accident 
Held that, as a casualty or unavoidable accident, to take the case out of 
the emergency provision referred to in section 2, must be more than 
some occurrence of a more or less trifling nature, which might possibly be 
foreseen, it was a violation of the act to retain the agent and telegraph 
operator on duty for more than 17 hours; it not appearing that the 
opening of the leak was unavoidable. 

[Ed. ^ote. — For other cases, see Master and Servant. Cent. Dig. | 14.1 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Action by the United States against the Baltimore & Ohio Railroad 
Company. There was a judgment for the United States, and defend- 
ant brings error. Affirmed. 

S. H. Tolles and R. C. Hyatt, both of Cleveland, Ohio, for plaintiff 
in error. 

Philip J. Doherty, of Washington, D. C, and E. S. Wertz, U. S. 
Atty., of Cleveland, Ohio, for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In an action for the penalty for violat- 
ing the Hours of Service Act (34 Stat. p. 1415), the court below di- 
rected a verdict in favor of the government, and the railroad company, 
defendant below, brings error. 

The controlling facts are not in dispute. At a small station, named 
Sandyville, Hoover was the sole railroad employe. The station was 
open only in the daytime, and Hoover was both agent and telegrapher. 
In addition, it was his duty to operate, at intervals, a steam pumping 
engine, so as to keep full the water tank used for supplying engines. 

^s^For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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Customarily this pump was not used at all during the night. January 
13, 1914, was one of the coldest days in the winter. At 5 :30 in the 
afternoon, near the end of his period of service, Hoover found that, 
because of a defect which had developed in some unknown way, the pipe 
leading from the pump to the tank could not be drained, and he knew 
that, if the water was allowed to stand in it without any pumping being 
done, it would freeze and the water supply system would be disabled. 
It thereupon became apparent that some one must stay during the 
night, keep up steam in the boiler, and run the pump for a few min- 
utes at frequent intervals. He wired the division superintendent, and 
was directed to stay until relieved. He was not relieved until 6:30 a. 
m., January 14th, making nearly 24 hours of continuous service. It 
may be assumed that it was impossible to obtain any help or relief 
from the nearby village of Sandyville, and that after the report reached 
the superintendent's office there was no regular train, on which relief 
could have been sent from division headquarters or from any station 
where employes were available, until the train on which the relief 
was sent ; but at Valley Junction, five miles away, three engines cus- 
tomarily lay overnight, and did so the night of January 13th. 

[1] Those sections of the Hours of Service Act which are here 
involved are sections 2 and 3, and they are quoted in the margin.^ It 
is plain that Hoover belonged in the class of telegraph operators, and 
that the proviso of section 2, considered by itself, was an absolute pro- 
hibition of his employment for more than 17 consecutive hours ; but 
it is claimed that the proviso of section 3 contemplates certain instances 
where the act should not apply at all, and it is said that what happen- 
ed here was a "casualty or unavoidable accident," and hence .that 
service even for more than 17 hours was not, necessarily, a violation of 

1 Sec. 2. That it shall be unlawful for any common carrier, its offieefrs or 
agents, subject to this act to require or permit any employ^ subject to thla 
act to be or remain on duty for a longer period than sixteen consecutive 
hours, and whenever any such em^loy^ of such common carrier shall have 
been continuously on duty for sixteen hours he shall be relieved and not 
required or permitted again to go on duty untU he has had at least ten con- 
secutive hours off duty : ♦ ♦ ♦ Provided, that no operator, train dispatcher, 
or other employ^ who by the use of the telegraph or telephone dispatches, re- 
ports, transmits, receives, or delivers orders pertaining to or affecting train 
movements shall be required or permitted to be or remain on duty for a 
longer period than nine-hours in any twenty-four hour period in aU towers, offi- 
ces, places, and stations continuously operated night and day, nor for a longer 
period than thirteen hours in aU towers, offices, places, and stations operated 
only during the day time, except in case of emergency, when the employes nam- 
ed in this proviso may be permitted to be and remain on duty for four addition- 
al hours in a twenty-four hour period on not exceeding three days in any week. 

Sec. 3. That any such conmion carrier, or any officer or agent thereof, re- 
quiring or permitting any employ^ to go, be or remain on duty in violation of 
the second section hereof, shall be liable to a penalty of not to exceed five 
hundred dollars for each and every violation: ♦ ♦ ♦ Provided, that the 
provisions of this act shall not apply in any case of casualty or unavoidable 
accident or the act of God ; nor where the delay was the result of a cause not 
known to the carrier or its officer or agent in charge of such employ^ at the 
time said employ^ left a terminal, and which could not have been foreseen: 
Provided, further, that the provisions of this act shall not apply to the crews 
of wrecking or relief trains. 
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the law. In reply, it is urgcfd that telegraphers and those of similar 
duties, and who are covered by the proviso of section 2, constitute a 
class by themselves, the burdens and exemptions of which are exhaus- 
tively covered by this section 2 proviso, and which class is wholly be- 
yond the scope of the proviso of section 3. 

We are constrained to think that the proviso of section 3 may apply 
to telegraphers as well as to other employes. The interrelation of the 
two sections compels this conclusion. Section 2 is the only section 
which undertakes to say what act^ shall be prohibited, and section 3, as 
an independent section, has no office except to provide for the punish- 
ment of those who violate section 2. In its opening lines, it expressly 
refers to section 2, and there is no penalty for the employment of a 
telegrapher for more than 17 hours, excepting as section 3 prescribes 
a penalty. . So it cannot be thought that, because the proviso is found 
within the limits of section 3, it does not apply to section 2 with per- 
cisely the same force as if it had been appended to section 2. 

Further, the language of the proviso is all-embracing. It says "that 
the provisions of this act shall not apply in any case of casualty. 
* * * " To hold that in spite of this declaration some of the "pro- 
visions of this act" nevertheless did apply in case of casualty, just the 
same as if this proviso did not exist, it seems to us would be to ig- 
nore the plain terms of the law. The "emergency" provision itself, 
of section 2, is one of the things superseded when the "casualty" hap- 
pens. 

[2] If the "emergency" which will permit 17 hours' service under 
section 2, and the "casualty or unavoidable accident" required to in- 
voke the proviso of section 3, were the same thing, there would be rea- 
son to say that the latter proviso did not cover the cases reached by 
the former; but there is not only a presumption of a difference in 
meaning from the fact that the words are selected and put into con- 
trast, but they inherently imply distinction. Congress would naturally 
have foreseen that, in the course of railroad service, there would be 
a great number of unexpected conditions which would require the serv- 
ice of a telegrapher for a few extra hours, and which well might be 
termed emergencies, but which would not at all rise to the scope of an 
act of God, an unavoidable accident, or a casualty. While "casualty" 
and "unavoidable accident" are terms broad enough to cover many 
rather trifling things, yet their association in this section and their 
contrast with the "emergency" of another section indicate that they 
were not used in any such broad sense, but only with reference to those 
extremer cases which justify coupling them up with "act of God." 
This construction has been adopted by those Circuit Courts of Appeals 
which have passed on the question. United States v. Mo. Pac. (C. C. 
A. 8) 213 Fed. 169, 130 C. C. A. 5 ; San Pedro Ry. v. United States 
(C. C. A. 9) 220 Fed. 737, 136 C. C. A. 343; Denver Ry. v. United 
States (C. C. A. 8) 233 Fed. 62, 65, 147 C. C. A. 132. 

With this view of the act, we cannot regard the accident which hap- 
pened here as a thing justifying the exemption given by the proviso 
of section 3. It rather belonged, and distinctly so, in the class of 
"emergencies." The record does not disclose the precise nature of the 
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occurrence, but the pipe leading up from the pump through the bottom 
of the tank, up through the water and discharging near the top, in some 
way sprung a leak or broke off in that part which was submerged in 
the water in the tank, with the result that the pipe could not be 
drained at the pump without also draining the tank. No one knows 
why this occurred. It apparently was one of the ordinary defects 
ivhich continually develop in the operation and use of any mechanical 
apparatus. It cannot rightly be called a "casualty," under this sec- 
tion, and, though it was an "accident," no one can say it was unavoid- 
able. If this precise occurrence had occurred to the mind of the drafts- 
man of the act, his very natural inference would have been that 4 hours 
of extra time was Plough to allow for such a contingency. For defi- 
nitions of "emergency," confirming or supporting our interpretation, 
see United States v. Denver Ry. (C. C. A. 8) 220 Fed. 293,. 136 C. C. 
A. 275 ; United States v. So. Pac (C. C. A. 8) 209 Fed. 562, 126 C. C. 
A, 384; United States v. Mo. Pac. (D. C.) 235 Fed. 944. 

A consideration of some further facts shows that this construction 
does not put upon this railroad any such degree of hardship as to make 
us hesitate to adopt it. If it was not practicable to instruct Hoover to 
let the water run, even if it drained the tank, all that was needed was 
a man with the skill of an ordinary fireman. There were, at this time, 
three firemen, not on duty, only 5 miles away, and no reason appears 
why the necessary relief could not have been had from that source with 
the slight trouble involved in sending an engine 5 miles. If this was 
not practicable, the city of Canton was only 12 miles away, and, in the 
absence of proof, it was right to presume that relief could well have 
been sent from Canton. 

The judgment below is affirmed. 



KNUPP et aL y. BELL et aL 

(Circuit Court of Appeals, Fourth Circuit May 1, 1917.) 

No. 1495. 

li VSNDOB AND PUBCHASEB ^S»119 — CONTBACT8 — ReSCIBSIOZT. 

Complainants purchased land, paying part of the consideratioo, and 
executing notes and a deed of trust for the remainder. A year thereafter 
they asserted that. defendants' title was defective, but, after submitting 
the question to an attorney, they paid the notes maturing at that time. 
When notes due two years after the execution of the contract matured, 
complainants demanded a rescission of the contract on account of the 
alleged defects, and refused to consummate their bargain. Defendants 
denied complainants* ground for rescission, and sold the property under 
the deed of trust. Eight years after their acceptance of the deed, com- 
plainants instituted a suit for rescission; a prior suit having in the 
meantime been dismissed. Held that, in view of their acceptance . of 
the deed, complainants were not entitled to equitable reUef, but were lim- 
ited to reUef on the covenants of warranty contained in the deed; this 

^si;»For other cues see same topic & KBT-NUMBBR In all Key-Numbered DlsesU ft Indexes 
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being particularly true, as neither complainants nor the subsequent pur- 
chasers were disturbed In possession. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. |S 
212-214.] 

2. Equity ®=>178 — Pleading — ^Answer in Countebolaim. 

In a suit to obtain rescission of a contract for the purchase of land, 
defendants, the vendors, who had taken up notes for the purchase 
money discounted at a bank, were entitled to set up in their answer as a 
counterclaim their demand for relief on the notes, equity rule No. 30 (201 
Fed. V, 118 O. O. A, V) providing that the answer must state in short ana 
simple form any counterclaim arising out of the transaction which is the 
subject-matter of the suit, for defendants* right to recover on sudi notes 
' would be doubtful, did they not so claim relief. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. ff 414.] 

Appeal from the District Court of the United States for the East- 
em District of Virginia, at Norfolk ; Edmund Waddill, Jr., Judge. 

Suit by William J. Knupp and others against J. Frank Bell, admin- 
istrator of Oliver D. Jackson, deceased, and others, in which Hugh M. 
Kerr and another counterclaimed. From a decree for defendants, 
complainants appeal. Affirmed. 

William J. Breene, of Oil City, Pa., and Frank C. Miller, of Norfolk, 
Va. (P. A. Agelasto, of Norfolk, Va., and Edmond C. Breene, of Oil 
City, Pa., on the brief), for appellants. 

Tazewell Taylor and Thomas H. Willcox, both of Norfolk, Va. 
(John L. Jeffries, of Norfolk, Va., on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

KNAPP, Circuit Judge. By contract of July 30, 1906, Jackson, 
Kerr, and Wolcott agreed to sell, and the appellant Knupp, with whom 
the other appellants were associated, agreed to buy, for $18,000 a tract 
of about 6,000 acres of timber lands in Carteret county, N. C, Of 
the purchase price $1,000 was to be paid on signing the contract, $5,000 
on delivery of the deed, and the balance by interest-bearing notes at 
one and two years, secured by deed of trust upon the property. The 
contract recited the condition of the title at that time, and the steps 
which the vendors would take to enable them to convey, or cause to be 
conveyed, the lands therein described "by a deed of general warranty 
* * * free and clear from all incumbrances of whatsoever kind or 
nature." Accordingly there was a sale, under an outstanding lien, to 
the Jackson Corporation, a Virginia concern, and that corporation, 
by deed dated September 22, 1906, and containing the agreed cove- 
nants, conveyed the property to Knupp, who accepted the deed, paid 
the $5,000, and executed the notes and deed of trust as provided in the 
contract. 

In the late summer of 1907, shortly before the one-year notes ma- 
tured, Knupp put forward a claim of defective title, and employed 
Mr. Hughes, an attorney of Norfolk, to act for him in adjusting the 
matter. Wolcott, who represented the vendors, testified that it was 

Qs»For other cases see same topic & K£T-NUMBBR in all Key-Numbered Digests & Indexes 
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agreed between Hughes and himself to submit the question to a North 
Carolina lawyer by the name of Moore^ selected by Hughes, and abide 
by his decision. Just what question was referred to Moore is the sub- 
ject of dispute, but he appears to have made a report or written a letter 
which satisfied Knupp, at least for the time being, and he thereupon 
paid the 1907 notes, half at that time and half in the following January. 
In 1908, however, when the two-year notes were about to become due, 
Knupp asserted that the title was worthless, refused to make fur- 
ther pajonents, and. demanded rescission of the contract, cancellation 
of the notes, and return of the $12,000 theretofore paid by him. Claim- 
ing the title to be good, as they still do, the vendors refused this de- 
mand, and instead procured a sale of the property under the trust deed 
securing the notes. It was bid in for their account for $1,000, which 
was applied, less expenses and taxes, on the unpaid notes, and sub- 
sequently sold again to the parties now in possession. In the meantime 
the National Bank of Commerce of Norfolk, which had discounted 
the 1908 notes, brought suit to collect the same in the state of Penn- 
sylvania, where Knupp and his associates resided. They inter- 
posed a defense, and also, in 1910, filed a bill in the Eastern district 
of Virginia, the residence of the appellees, to enjoin the prosecution of 
the Pennsylvania suit, to rescind the contract in question, and to re- 
cover the moneys that had been paid thereon. Answer was made in 
due course, but for some reason the case was not brought on for trial, 
and the bill was accordingly dismissed in November, 1913, under eq- 
uity rule 57. 

The present bill, filed in January, 1915, alleges with much detail that 
the plaintiffs were induced to enter into the purchase contract by false 
and fraudulent representations, both as to the tide to the property and 
the amount of timber on the tract. In effect, if not in terms, a con- 
spiracy is charged to get from the plaintiffs a large sum of money by 
deliberate and intentional deceit. The relief prayed for is a rescission 
of the contract, cancellation of the unpaid notes, and recovery of the 
$12,000 which had previously been paid. The answer sets forth a full 
and circumstantial account of the transaction, and meets with explicit 
and positive denial every averment of fraud, or misrepresentation. It 
also alleges that defendants Wolcott and Kerr own the 1908 notes, hav- 
ing taken them up from the bank, and demands judgment in their favor 
for the amounts due thereon. Upon consideration of the voluminous 
proofs submitted, oral and documentary, the learned District Judge 
dismissed the bill for want of equity, and ordered judgment against 
the appellants on the counterclaim set up in the answer. 

In the view we take of the case, it may be disposed of without ex- 
tended discussion. The decree appealed from necessarily involves a 
finding in favor of defendants upon the issue of fraud, and careful 
study of the record fails to convince us that this finding should be 
disturbed. True, the testimony of Knupp, chief witness for plaintiffs, 
makes out a case of purposeful and aggravated deception. On the other 
hand, Wolcott, who represented the defendants, maintain^s earnestly 
that the negotiations were carried on from first to last with honesty 
and fair dealing. Both these witnesses, and most of the others, were 
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examined in open court, where their credibility could be tested by per- 
sonal observation. The experienced judge who presided at the trial 
evidently believed that defendants' version of the transaction was sub- 
stantially correct, and no sufficient reason appears for disagreeing with 
his conclusion on this disputed question of fact. In this court, there- 
fore, it must be assumed that there was no actual or intended fraud. 
Indeed, this seems to be virtually conceded by the appellants, as their 
brief states the fundamental question here, aside from the right to 
judgment on the counterclaim, to be whether the evidence "admitted 
and offered fairly establish that the validity, of the title of Jackson, 
Wolcott, and Kerr was not free from reasonable doubt." In short, 
the case for rescission of the contract rests, not upon proof of a fraud- 
ulent purpose accomplished by intentional deceit, but solely upon the 
claim that the title conveyed to Knupp, though supposed to be good 
and so represented by defendants, was afterwards found to be serious- 
ly defective. 

[1] The title in dispute is based upon a deed given in December, 
1903, by the state board of education of North Carolina to one D. W. 
Morton, and an exhaustive argument is submitted, on the admitted and 
offiered evidence, to show that this was not a marketable title. To 
the opposing argument is added the fact, whatever its probative value, 
that the present owners, who hold under the same title, accepted that 
title in 1910 with knowledge of the objections raised bv Knupp, and 
testified in substance that they had since been in undisturbed possession 
of the property and that no adverse claim had been made against it 
We deem it unnecessary to decide the question. For the matter in hand 
it may be assumed that Knupp did not get a good title, because the 
state board of education had not acquired a good title, and therefore 
could not give one to Morton. On that assumption Knupp could have 
refused the deed tendered him by defendants, and compelled a return 
of the money paid on signing the contract: In the two months inter- 
vening there was nothing to prevent him from making the fullest 
examination. It was his right to have a marketable title to the prop- 
erty he had contracted to purchase, and he was ndt bound to accept 
the deed sent him, unless it conveyed such a title. But in point of 
fact he did accept it, without protest or objection, and such acceptance 
implied admission by him that defendants had complied with the 
terms of their agreement. 

During the following year there was no interference with his pos- 
session, and no attempt by other parties to assert a superior title to 
the property. Some question was raised when the 1907 notes were 
about to mature, but whatever purpose Knupp then had to repudiate 
the contract appears to have been abandoned, on the report or opinion* 
of Moore, and the notes were .paid without further objection. Assum- 
ing he was unaware at that time of tlie imperfections of title on which 
appellants now rely^ and that they were not embraced in the reference 
to Moore, he did know of them, at least in a general way, when the 
1908 notes were coming due, and he made demand for a rescission of 
the contract. Although this demand was met with immediate refusal, 
and steps were promptly taken to sell the lands for nonpayment of 
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these notes, he waited some two years before bringing a suit to rescind ; 
and the suit then brought was apparently allowed to stand without 
effort to have it tried until it was dismissed under the rule for want of 
prosecution. The subsequent suit, which resulted in the decree under 
review, was not begun until six years and more after the alleged fraud 
was discovered, and upwards of eight years after the deed had been 
accepted. We do not say that this long delay was sufficient of itself 
to destroy the right of rescission, which may have existed when the 
deed was offered, or even two years later, when the asserted defects 
of title became known ; but we do say in the circumstances here dis- 
closed that it cast a burden upon the plaintiffs which they are not 
shown to have sustained. After the acceptance of a. deed which tlv^ 
grantor has contracted to give, and after payment of a large part of 
the purchase price, there must be a time when the grantee will not be 
permitted to rescind the contract on the ground of defective title, but 
will be left to the remedy of an action for breach of warranty. In 
our opinion that time had come when this suit was commenced ; and 
this view seems to be confirmed by the fact that, although eleven years 
had passed since the state board of education conveyed the lands to 
Morton, it does not appear that any attempt had been made by legal 
proceedings or otherwise to recover possession of the property under 
claim of a paramount title. 

We are therefore persuaded that plaintiffs have failed to make out 
a case for equitable relief. The controlling principles of law are fa- 
miliar, and reference to a few of the leading decisions will suffice, 
without resort to quotation. On the issue of fraud the decree below 
is supported by Southern Development Company v. Silva, 125 U. S. 
247, 8 Sup. Ct. 881, 31 L. Ed. 678 : Hennessey v. Woolworth, 128 
U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 500; Lalone v. United States, 164 
U. S. 255, 17 Sup. Ct. 74, 41 L. Ed. 425; Redwood v. Rogers, 105 
Va. 155, 53 S. E. 6. It is equally supported on the issue of laches by 
Grymes v. Sanders, 93 U. S. 55, 62, 23 L. Ed. 798; Shapiro v. Gold- 
berg. 192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 419; Max Meadows 
Co. v. Brady, 92 Va. 71, 78, 22 S. E. 845. 

[2] We are also of opinion that no error was committed in award- 
ing judgment in favor of Wolcott and Kerr on the unpaid notes, which 
they had taken up and became the owners of before this suit was 
brought It appears plain to us that these notes constitute a "coun- 
terclaim arising out of the transaction which is the subject-matter of 
the suit," and rule 30 (201 Fed. v, 118 C. C. A. v) provides that such 
a counterclaim "must" be stated in the answer. Indeed, it may be 
doubted whether the defendants named would not have waived the 
right to recover on these notes, if they had not set them up in answer 
to the plaintiffs' bill. Portland Wood Pipe Co. v. Slick Bros. Const. 
Co. (D. C.) 222 Fed. 528, and cases cited. The District Court had 
jurisdiction of the subject-matter and of all the parties in interest, and 
Its authority to determine the whole controversy seems not open to 
question. 

Affirmed. 
243 F.— U 
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FIDELITY TRUST CO. v. ALEXANDER et aL 

ALEXANDER et al. v. FIDELITY TRUST CO. 

(Circuit Court of Appeals, Third Circuit June 19, 191T.) 

Nos. 2233, 2245. 

1. Teusts <@=5>61(2) — Termination. 

A trust, created by an agreement of the trustee to hold property and 
accumulate the proceeds for the benetit of the cestuls, terminates on the 
death of the trustee. 

[Ed. Note. — ^For other cases, see Trusts, Cent. Dig. § 84.1 

2. Executors and Administrators ^=s>1S50 — ^Administration — Orphans' 

Court. 

Plaintiffs* maternal grandparent devised property in trust for the bene- 
fit of plaintiffs and another brother and sister, who died unmarried. 
Under the Pennsylvania law, which governed plaintiffs* father, the testa- 
tor was entitled to the shares of the children so dying ; but he gave such 
shares to plaintiffs, and agreed to accumulate the proceeds ot such shares 
for their benefit. At his death the testator disposed by will of such shares, * 
which consisted of bank stock, to the exclusion of plaintiffs. Held that, 
on the administration of the estate, the orphans' court of Pennsylvania 
might have disposed, under its statutory powers, of plaintiffs* claim 
to the accumulations and the stock. 

[Ed. Note.— For other cases, see Executors and Administrators, Cent. 
Dig. §§ 89S-S95.] 

3. Trusts «@=>359(3) — Jurisdiction— Adequate Remedy at Law. 

In such case plaintiffs allowed administration to proceed, and the 
bank stock was accounted for and distributed before they instituted suit. 
Held that, in view of the distribution and of the delay, plaintiffs were 
not, as they had an adequate remedy at law, entitled to invoke etiuitable 
aid to recover the value of the shares or of the accumulations. 
. [Ed. Note.— For other cases, see Trusts, Cent. Dig. § 566.] 

Cross- Appeals from the District Court of the United States for the 
Eastern District of Pennsylvania; Oliver B. Dickinson, Judge. 

Suit in equity by John S. Alexander and others against the Fidelity 
Trust Company. From a decree for plaintiffs ([D. C] 238 Fed. 938), 
defendant appeals, and plaintiffs also appeal, seeking to increase the 
amount of the decree. Reversed, and bill dismissed, on defendant s 
appeal, and appeal of plaintiffs dismissed. 

See; also, (D C.) 214 Fed. 495 ; (D. C.) 215 Fed. 791. 

H. Gordon McCouch and Harold B. Beitler, both of Philadelphia, 
Pa., for Fidelity Trust Co. 

Frank A. Harrigan, of Philadelphia, Pa., and Henry A. Wise, of 
New York City, for Alexander and others. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Federal jurisdiction of this suit in 
equity depends upon diversity of citizenship. The bill was filed in Feb- 
ruary, 1915, and i s founded on the assertion that the Trust Company, 

■^For other cases .ee same topic & KEY-NUMBER In all Key-Numbered Dl«e.u & Ind.i- 
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as executor of John Alexander (hereafter called the testator), came 
into possession of a trust fund belonging, not to the testator, but to the 
plaintiffs, and should account therefor. The District Court sustained 
the bill, and awarded the plaintiffs about $8,200, with interest from 
July 24, 1896. 238 Fed. 938. The company's appeal raises two ques- 
tions: (1) Whether an indispensable witness — ^John S. Alexander 
himself, one of the plaintiffs, a son of the testator, and one of the 
cestuts que trustcnt — was competent under the Pennsylvania act of 
1887 (P. I/. 158); and (2) whether, in view of all the facts, this bill 
in equity can be maintained — the company's objections being (a) the 
existence of an adequate remedy before other tribunals; and (b) the 
laches of the plaintiffs, the testator having died in February, 1895, 
and the filing of this bill having been deferred for 20 years. Without 
expressing an opinion about the competency of the witness, we shall 
assume for present purposes that all his testimony was properly re- 
ceived, and shall confine ourselves to the second question. On this 
assumption the facts are as follows : 

The testator, who died in his ninetieth year, was married twice. By 
his first wife he had five children, Mary, John S., Archibald, Annie, 
and James; and by his second wife he had one son, Lucien, much 
younger than the others. George Jones, the father of his first wife, 
died in 1867, and devised certain property to the testator, to be held 
in trust for her five children, the income or the proceeds to be paid 
to them at such times and in such manner as the testator should think 
most beneficial. In October, 1868, James, one of the five, died intes- 
tate and unmarried, leaving a total estate of about $7,500. His brother, 
John S., became the administrator, but under the Pennsylvania law 
the testator, as the father of James, was entitled to the estate. With- 
in a few weeks the testatpr and the four surviving children made a 
parol family agreement, by which the testator gave to these children 
all his interest in the estate of James. In December, 1868, pursuant 
to this agreement, John S., as administrator of James, bought 60 shares 
of the Corn Exchange National Bank with money of the estate, and 
had the certificate made out in the name of the testator as "trustee." 
The certificate was delivered to the testator, together with the remain- 
ing money belonging to the estate of James, and tlie testator agreed 
to hold the stock and the money, and also the undivided one-fifth in- 
terest of James under the will of George Jones, in trust for the benefit 
of the 'four surviving children ; the terms of the trust to be similar 
to the terms laid down in that will. In November, 1869, Annie, an- 
other of the children, died intestate and unmarried, and soon afterward 
another parol family agreement was made, by which the testator gave 
to the three surviving children all his interest in Annie's estate, de- 
claring that he would hold this interest also in trust for them under 
terms similar to those in the will of George Jones. All the dividends 
on the 60 shares, up to and including the dividend of May, 1877, were 
collected by the testator and divided among the children entitled there- 
to. Not long after May, 1877, the testator advised the three children 
to allow the dividends to accumulate in his hands ''for a rainy day," 
and they agreed to this proposal. In May, 1878, the testator wrote 
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the following memorandum in a book kept by him, m which he re- 
corded his financial transactions : 

"May 9, 1879. Oertificate 562, In name of Jobn Alexander, for 60 shares 
of Corn Exchange National Bank stock, belongs to J. S., M. C, and A. A." 

Between December, 1868, and the date of this entry, these shares 
had been transferred several times, and finally, on June IS, 1875, had 
been put in the name of John Alexander individually, and not as 
*'trustee." The reason for this we do not certainly know (probably, 
that the stock might be used as collateral security) ; but there is no 
suggestion of wrongdoing by the testator. In July, 1894, he made a 
deed of trust to the Fidelity Company, transferring 90 shares of the 
Corn Exchange Bank stock (which included the 60 shares in question), 
a bond and mortgage, and some railway stock — ^the company to hold 
and administer this property until the testator's death, and then to 
transfer it to his executors for disposal under his last will. In Feb- 
ruary, 1895, the testator died, and the bank shares passed to his two 
executors, one of whom is dead ; the Trust Company being the sur- 
vivor. Immediately after the testator's death, John S. notified R. L. 
Wright, vice president of the Trust Company (who died in January, 
1897), that his father's estate held some property as trustee, particu- 
larly 60 shares of the Corn Exchange Bank, and that these belonged 
to his sister, his brother, and himself. He inquired also of the bank 
with reference to the transfer of the 60 shares, but obtained little 
information in reference thereto. 

Within a few days after the testator's death a caveat was filed on 
behalf of the three older children against the probate of the testator's 
will, alleging undue influence on the part of Lucien ; but the caveat 
was overruled by the register on July 29, and the will was proved. 
No appeal was taken to the orphans* court from the register's decision 
until nearly three years afterward, and the contest was not finally dis- 
posed of until May, 1903, when the Supreme Court of Pennsylvania 
affirmed the decree of the orphans' court sustaining the will. Alex- 
ander's Estate, 206 Pa. 47; 55 Atl. 797. In the three-year interval be- 
tween the register's decision and the appeal to the orphans' court, the 
executors went on with their duties, and filed their first account in 
the orphans' court; this being called for audit in April, 1896. One 
item in the inventory and appraisement of the estate was 319 shares 
of the Com Exchange National Bank (which included the 60 shares 
now in question), and all the shares were accounted for by the execu- 
tors in their first account. The present plaintiffs had notice of the 
audit, but made no objection to the account,, whereupon the orphans' 
court entered a decree of distribution, under which 200 shares were 
sold at auction on July 23, 1896, and 119 shares (which included the 
60 shares) were awarded to Lucien. On July 20, 1896, while the pro- 
ceeding was still pending, John S. wrote to the Trust Company, pro- 
testing against the distribution on the ground that the attack on the 
will had not been finally determined, saying that Mr. Wright, the Trust 
Company's vice president, had assured the contestants that their inter- 
ests would be protected, and declaring also that the will did not pro- 
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Vide for the payment of the trust fund now in question and of one 
other fund. He stated that: 

"The docTunents establlsMng these trusts have after much research been 
obtained and wUl be presented when the case comes np In the orphans' coart." 

To this letter the Trust Company replied on July 7, making several 
remarks concerning the contest of the will, and saying that the orphans* 
court had decided that no one could prevent the ordinary course of 
Administration merely by entering a caveat, not followed by an appeal. 
The reply also stated that the company — 

**• * * had no knowledge with reference to the trust funds of which you 
speak. If there were such funds, of course, the claim should have been made 
at the audit, and it may become necessary for you to file a biU of review, so 
as to prevent distribution. I beg to notify you to take steps at once in that 
direction, if you intend so to do. ♦ ♦ ♦ To conclude, if you propose to 
continue the contest, it will be necessary that yon take the proper steps in that 
direction at once, and also have the awards in accordance with the will as 
directed by the orphans' court set aside by a bill of review. And I again beg 
to advise yon that this must be done at once, if you desire to prevent distri- 
bution." 

The plaintiffs took no steps, however, except that in March, 1900, 
John S. wrote again to the Trust Company, saying, inter alia : 

"I desire to give yon this additional notice that sixty (60) shares of the Corn 
Exchange National Bank in the estate of my father, the late John Alexander, 
belongs to the estate of James C. Alexander, who died in 1868. As shown 
by the inclosed certificate of the register of wills, I was appointed adminis- 
trator of the last-named estate. As such, I invested a part of the proceeds 
thereof in the said 60 shares of stocK, and placed the same in my father's 
hands to be held in trust for the heirs, and it was so entered on his books. 
Shortly after my father's death, I gave you notice as custodian of the assets of 
his estate that the said stock was a trust, and am therefore surprised *to 
recently learn from you that probably the stock has since been delivered to 
Lpclan H. Alexander. The heirs of James G. Alexander, after my father's 
death, demanded of me this stock, and I expected my notice to you would have 
been respected, untU the pending litigation over my father's estate reaches a 
conclusion. 

"In view of the premises, I ask you to recover the said 60 shares of stock, 
and notify yon that, if you refuse or fail to do so, I will hold you responsible 
for the value of the same and for all damages resulting from your acts or 
negligence in the mattet." 

In May, 1904, at the audit of the second account of the executors, 
which showed that the 319 shares had either been converted or dis- 
tributed, the plaintiffs appeared by counsel and made no objection 
thereto. 

At this point the matter rested until March, 1912, when the plaintiffs 
came into possession of an item of evidence concerning the 60 shares 
that seemed to them to be valuable and that apparently revived their 
interest. Three years later, they filed the bill now before the court. 
The estate is, and has always been, solvent, and it has not yet been ful- 
ly settled. We are informed that sufficient assets are on hand to meet 
the plaintiffs' claim, if it should be established, either in whole or in 
part. 

[1-3] The single question before us is whether this proceeding in 
equity should be sustained, and in our opinion the answer should l^ in 
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the negative, for reasons that may be briefly given. There is no doubt 
that the trust in controversy came to an end when the testator died in 
1895. Freedley v. Security Trust Co., George Jones Estate (Del. Ch.) 
84 Atl. 883. At that time, therefore, the three plaintiffs were entitled 
to an equal distribution of the fund, and of course thoy had the right 
to proceed at once in any appropriate tribunal by any appropriate form 
of action. The fund consisted of money received by the testator in the 
form of dividends, and also of 60 shares of stock. So far as the divi-, 
desids were concerned, an action at law would have been an adequate 
remedy, and we see no reason, also, why the plaintiffs could not have 
adopted the alternative remedy of presenting the claim to the orphans' 
court at the audit of the executors' accounts. There is no evidence that 
the testator was to invest these dividends for the purpose of accumula- 
tion, and, even if theoretically the money be considered as in his hands, 
it was not ear-marked, but was simply there as an unidentified sum 
that he was bound to make good to tlie plaintiffs whenever the proper 
time should arrive. Essentially it was a debt that the testator owed, 
and his estate was bound to discharge it on the same footing as any 
other obligation for which he might be liable. The amount was easily 
ascertainable, and the testimony of John S. could have established the 
existence of the trust as readily at that time as in the present proceed- 
ing. But the plaintiffs had a claim also for the stock itself, and if the 
shares could then have been identified in the hands of the executors, it 
may well be that the plaintiffs might have maintained a bill in equity to 
recover the specific property, and in that proceeding they might also 
have recovered the dividends as an incident to the principal. They 
knew that the estate held 319 shares' of the Corn Exchange stock, and, 
although on the face of the certificates all these shares were in the 
name of the testator individually, this did not prevent them from prov- 
ing that 60 shares were in fact the property of the trust. The produc- 
tion of the testator's books of account could have been compelled, the 
transfer books of the bank could have been reached, and the testimony 
of John S. was available then, as now. Moreover, as we understand 
the decisions of the Pennsylvania Supreme Court (Moore's Estate, 211 
Pa. 338, 60 Atl. 987; Crosetti's Estate, 211 Pa. 490, 60 Atl. 1081 ; Pax- 
son's Estate, 225 Pa. 204, 73 Atl. 1.114; Williams' Estate, 236 Pa. 259, 
84 Atl. 848), this claim for the shares could have been presented and 
determined by the orphans' court, which could have disposed of the 
whole controversy in the exercise of its statutory powers. Assuming, 
however, that the plaintiffs were not confined to the orphans' court, but 
could have proceeded in any other court having jurisdiction of the 
parties and the subject-matter, the fact remains that no. action of this 
or of any other kind was taken before any tribunal, and without ob- 
jection or appeal the executors were allowed to go on with the settle- 
ment of the estate, and with the conversion or distribution of all the 
shares of stock under the decree of the orphans' court. Of this dis- 
tribution the plaintiffs had actual as well as constructive notice, and 
after all the shares had thus bewi disposed of, either by conversion into 
money or by an award in specie, we think it clear that the claim became 
completely a claim for money. The dividends had always been money, 
and the shares themselves had now been transmuted into money, or 
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had been awarded to another person, so that the claim of the plaintiffs 
against the estate was now, not for the stock, but for its value, what- 
ever amount that might prove to be. For such a claim an equitable 
remedy was no longer necessary ; no accounting was required, except a 
mere arithmetical computation, and either a purely legal remedy or the 
remedy in the orphans' court was adequate. As we regard the matter, 
the orphans' court was the more satisfactory tribunal, and in practical 
effect the District Court was of the same opinion, as may be seen by 
paragraph 9 on page 962 of 238 Fed. In a word, we think that the 
ground for a bill in equity disappeared after the stock had been con- 
verted or distributed, and this is the only subject that concerns us now. 

In No. 2233, the appeal of the Trust Company, the decree below is 
reversed, at the costs of the appellees, with instructions to dismiss the 
bill; but this order is without prejudice to the right of the appellees, 
either to bring such suit at law as they may be advised to bring, or to 
(present their claim to the orphans' court of Philadelphia county, to be 
there considered and disposed of as that court may see proper. 

The appeal of the plaintiffs, in No. 2245, which seeks to increase the 
amount of the decree below, is dismissed, at their costs. 



DAVIDSON et al. v. AMERICAN BLOWER CO. et al. 

(Circuit Court of Appeals, Second Circuit May 25, 1917.) 

Na 180. 

1. COBPORA.TION8 ^»19T— STOCKHOLDERS— RIGHTS. OF. 

The owners of a majority of the stock of a corporation cannot use 
their power to the prejudice of the minority stockholders, and a court 
of equity will enjoin all contracts' or conspiracies intended to prejudice 
the rights of the minority stockholders and dissipiate the property of the 
corporation, and for that purpose may enjoin the majority stockholders 
from voting their stock, although such relief will he granted only under 
imperative necessity. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 747, 74^ 
763, 764.] 

2. COBFOBATIONS ^=»197—StOCKHOLDKBS— PROTECTION OF MiNORTTT STOCK- 

HOLDERS. 

The individual defendants owned a nmjority of the sto^k of a cor- 
poration, and one of them had a controlling Interest in av second corpora- 
tion, which was engaged in the same line of business and in competition 
with the defendant corporation. The defendant corporation claimed pat^ 
ents to certain appliances, and was involved in litigation with the second 
corporation. One of the individual defendants had been urging a dis- 
missal of the litigation and the gratuitous licensing of the second corpora- 
tion during the time when he could not vote his stock because of voting 
trust created at the time the defendant corporation was organized. Held 
that, where the individual defendants had done nothing illegal and 
threatened nothing illegal, the rights of the minority snareholders who 
desired protection will be amply protected by enjoining the individual 
defendants fromr wasting the assets of the corporation or attethpting to 
monopolize the business in which it was engaged^ and they should not be 
enjoined from voting their stock. 

[Ed. Note. — ^For other cases, see Corporations, Cent. Dig. §§ 747, 74^ 
763, 764.] 

^S9For other cases sm Bame topic ft KBY-NUMBBR in all Key-Numbered Digests ft Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of New York. 

Bill by Samuel Cleland Davidson and others, suing on behalf of 
themselves and other stockholders of the American Blower Company 
similarly situated, against the American Blower Company and otiiers. 
From a decree for complainants, defendants appeal. Modified and 
affirmed. 

See, also, Sirocco Engineering Co. v. B. F. Sturtevant Co. (D. C.) 
208 Fed. 147; 209 Fed. 624. 

This is an appeal from an order of Judge Ray, in the District Court 
of the United States for the Northern District of New York, enjoin- 
ing the individual defendants Foss and Giflord, who Own or control 
a majority of the capital stock of the American Blower Company, 
from combining to waste its property, and from combining together 
or with others to monopolize the business of manufacturing or selling 
multiblade or propeller fans and blowers for exhaust or blowing, and 
from voting their stock, and also enjoining the defendant the Ameri- 
can Blower Company, its officers, agents, and inspectors of election 
from permitting the stock of the said defendants to be voted. 

O. F. Hibbard, of New York City, for appellant Foss. 

William S. Haskell, of New York City (Millis, Griffin, Seely & 
Streeter, of Detroit, Mich., of counsel), for appellants. 

Winthrop & Stimson, of New York City (Henry L. Stimson and 
George Roberts, both of New York City, of counsel), for appellees. 

Angell, Bodman & Turner, of Detroit, Mich. (Henry E. Bodman, of 
Detroit, Mich., of counsel), for intervening appellees. 

Wm. J. & Wm. C. Roche, of Troy, N. Y., for certain intervening 
complainants. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. The manufacture and selling of the fans 
and blowers in question is a distinct and separate business of an in- 
terstate as well as intrastate character carried on by less than a dozen 
companies in this country. In the year 1899 the B. F. Sturtevant Com- 
pany did and it still does the largest part of this business. Next to it 
was the American Blower Company, a corporation of Michigan. The 
defendant Foss owned a majority of the stock of each of these com- 
panies. In 1902 the complainant Davidson began to sell in this coun- 
try a new multibladed fan patented by him, called the Sirocco fan. 
It was admittedly superior to any fan then manufactured for the 
same purpose, and Ehavidson incorporated his business in the year 
1907 under the name of the Sirocco Engineering Company. 

In 1907 tfie Sturtevant Company began to manufacture a similar 
fan, called the multivane fan, because of which the Sirocco Company 
began a suit against the Sturtevant Company for infringement of 
l>a.vidson's patents. The defendant Foss in that year entered into 
negotiations with a view to consolidating the Sirocco and the Blower 
Company, which resulted in the formation of a new company, the 
American Blpwer Company of New York, one of the defendants in 
this suit The incorporation took place early in January, 1909, and 
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of effect as between the parties as of January 1st. It was advanta- 
geous to each company, because it gave the Blower Company a better 
fan than its own and to the Sirocco Company much-needed capital. 

The consolidation was carried through by an exchange of the new 
company's stock for the stocks of the old companies, and the defend- 
ant Foss continued to hold the majority of the stock of the new com- 
pany. The complainants say that they did not know how much stock 
I'^oss owned in the old company, because it was not all in his name on 
the company's books ; but because he did control the Sturtevant Com- 
pany, and because of the pending infringement suit, they took precau- 
tions to prevent his influence from being detrimental to their interests. 
The corporate existence of the Sirocco Company was maintained to 
prevent the patent suit from abating, and it was made a part of the 
agreement that a majority of the stock df the new company should be 
put in a voting trust, two out of the three trustees to be stockholders 
of the Sirocco Company. This trust was to continue for five years, 
the longest term permissible under the laws of the state of New York. 
Furthermore, the granting of .licenses under the Davidson patents was 
also put under the control of a board of three trustees who represented 
the Sirocco interests. 

After the formation of the new company the defendant Foss con- 
tinually advised the discontinuance of the patent suit against the 
Sturtevant Company and thfe- granting of a license under the Davidson 
patents to that company and other manufacturers without royalty. 
The burden of his correspondence was that there should be an arrange- 
ment between the two companies for the purpose of regelating and 
raising prices. This the Blower Company steadily, refused to do, and 
continued to conduct its business in competition with that of the Sturte- 
vant Company and all other companies engaged in the trade with con- 
stantly increasing success. At the time the bill was filed the two 
companies did 70 per cent, of the trade in the United States, 40 per 
cent, by the Sturtevant Company and 30 per cent; by the Blower 
Company. October 9, 1913, tiie District Court handed down a deci- 
sion sustaining the Davidson patents. Sirocco Engineering Co. v. B. 
F. Sturtevant Co., 208 Fed. 147. 

January 1, 1914, the voting trust was to expire by limitation, at which 
time it would be within the power of the defendant Foss to elect a 
board of directors agreeable to him. The minority stockholders nat- 
urally feared such a board would terminate the pending i>atcnt litiga- 
tion and grant a gratuitous license to the Sturtevant Company. ^Jan- 
uary 20, 1914, was the date of the annual meeting of the Blower Com- 
pany, but it was adjourned to February 19th, and thereafter from 
time to time, in pursuance of orders of the District Court. February 
10, 1914, the complainants requested the board of directors of the 
Blpwer Company to file a bill such as the present bill, which request 
was declined. 

February 26, 1914, the complainants brought this suit in equity, al- 
leging that the defendants had combined to waste the assets of the 
Blower Company, to divert its business to the Sturtevant Company and 
to violate the Sherman Act of July 2, 1890, by raising prices and re- 
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straining competition in foreign and interstate commerce, and article 
340 of the General Business Law of the state of New York in intra- 
state commerce. December 15, 1914, the Circuit Court of Appeals 
reversed the decree of the District Court and held the Davidson patents 
void for anticipation, as well as not infringed by the Sturtevant Com- 
pany. Sirocco Engineering Co. v. B. F. Sturtievant Co., 220 Fed. 
137, 136 C. C. A. 91. This decree removed the chief contention be- 
tween the Blower Company and the Sturtevant Company as competi- 
tors. The District Judge decided' this suit on all points in favor of the 
complain^ts and entered a decree as prayed for. 

[1] There can be no doubt that the majority owners of stock of a 
corporation cannot use their power to the prejudice of the minority 
owners and that a court of equity will enjoin all contracts or con- 
spiracies of the kind complained of in the bill. In proper cases they 
may be enjoined, even if only threatened. Vicksburg Water Co. v. 
Vicksburg, 185 U. S, 65, 22 Sup. Ct. 585, 46 L. Ed. 808. The Dis- 
trict Judge assumed from the previous conduct of the defendants 
Foss and Gifford, and particularly from the letters of Foss, that he 
would be likely to carr}' out the plans complained of through a board of 
directors elected by them, and that the complainants should be pro- 
tected against their doing so. To deprive stockholders holding a ma- 
jority of the stock from voting it, and to turn over the control of a 
corporation to the minority stockholders, is relief to be given only un- 
der imperative necessity. Undoubtedly it may be donje in a proper 
case, and has been done in some cases cited by the appellees. Milbank 
V. New York, Erie & Western R. R. Co., 64 How. Prac. (N. Y.) 20, 
in which the controlling corporation was enjoined from voting its 
stock in the controlled company because it was prohibited by statute 
from owning it; Dunbar v, American Tel. & Tel. Co., 224 111. 9, 79 N. 
E. 423, 115 Am. St. Rep. 132, 8 Ann. Cas. 57, which was on demurrer 
to a bill charging that the controlling corporation had purchased its 
stock in the controlled company for the purpose of restraining com- 
petition; Memphis R. R. Co. v. Woods, 88 Ala. 630, 7 South. 108, 
7 L. R. A. 605, 16 Am. St. Rep. 81, where it was found that the con- 
trolling corporation had for its own interest oppressed and defrauded 
the controlled company; George v. Central R. R. & Banking Co. of 
Georgia, 101 Ala. 607, 14 South. 752, in which the court found that the 
controlling corporation had bought its stock in the controlled company 
to restrain competition and had used its control to waste the prop- 
erty of the controlled company; Steele v. United Fruit Co. (C. C.) 
190 Fed. 631 ; Id., 194 Fed. 1023, 114 C. C. A. 666, in which the court 
found that the controlling company had bought its stock in the con- 
trolled company, used it to restrain competition, and subordinated the 
interests of the controlled company to its own. 

[2] In these cases, and others that could be cited, the illegal atts 
complained of had been actually carried out or were admitted or were 
explicitly threatened. In the present case nothing illegal has been done, 
and nothing illegal has been threatened, although the complainants had 
reason to apprehend that the defendant intended to do these things if 
he could. We think the complainants will be sufficiently protected 
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if the defendants be enjoined, either severally or in combination from 
wasting or attempting to waste the Blower Company's property, or 
from restraining or monopolizing or attempting to restrain or monop- 
olize the business of manufacturing and selling multiblade or propel- 
ler fans and blowers. 

As so modified, the decree is affirmed, with costs of this court to 
the appellants.. 



DEVORKIN ▼. SECURITT BANK & TRUST CO. OF MEMPHIS, TENN. 

(Circuit Court of Ap5)eals, Sixth Circuit June 30, 1917.) 

No. 2976. 

1. Bawkbttptot ^s>414(1) — ^Pboceedings fob Dibchabge— Questions of Fact. 

While in some cases a bankrupt's failure to keep any systematic books 
or records would of itself require the conclusion that this was done with 
intent to conceal, such conclusion is not generally inevitable, and the in- 
ference is one of fact, to be drawn from the proofs in a particular case. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 720.] 

2. Bankbuptct ^s»180 — Fbaudulent Tbansfers— Secbet Tbust fob Gban- 

TOB. 

The law implies a fraudulent intent from a debtor's conveyance with 
a secret trust resierved for his benefit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 252, 253.] 

3. Bankbuptcy ^=»407(3) — ^Dischaboe— Gbounds fob Deniajl— Fbaudulent 

Tbansfebs. 

In deciding whether a conveyance by a bankrupt hindered, delayed, and 
defrauded creditors, so as to defeat a discharge, it is of no controlling 
importance that the trustee has not been able to avoid it, or even that 
he has not tried to avoid it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 740, 742-749.) 

4. Bankbuptcy €=»407(3) — ^Dischabqb— Gbounds fob Deniait-Fbaudulent 

Tbansfebs. 

The transfer by a bankrupt of an absolutely worthless equity of re- 
denrptlon is not a sufficient grotmd for refusing a discharge, even though 
the trustee might get something to which he was not entitled as a bonus 
for a release of the property by him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 740, 742-749.J 

5. BalNKBUPtoy «=»414(1) — Fbaudulent Tbansfebs— Bubden of Pboof. 

A bankrupt owned a half interest in real estate, the whole of which 
vas worth $10,000 or $12,000. His interest was incumbered by one-half 
of a mortgage for $5,000, and by a purchase-money lien for $1,000 and 
a mortgage or deed of trust for $3,000 on his half interest. His attorney, 
who procured the loan secured by this last mortgage, felt morally respon- 
sible for the loan, and, fearing that on a foreclosure sale or in the hands 
of the trustee enough would not be realized to pay this nA>rtgage, took 
a 'Conveyance of the real estate, and agreed to advance whatever funds 
were necessary to meet payments on the incumbrances and to give the 
bankrupt. two years within which to redeem. Held that, under the cir- 
cumstances, the trustee had the burden of showing that the creditors 
whom he represented might have been injured by this conveyance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 720.] 

Appeal from the District Court of the United States for the West- 
em District of Tennessee ; John E. McCall, Judge. 

^s»For other cases see same topic A KET-NUMBER in all Key-Numbered Digests A Indexes 
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In the matter of Nathan Devorkin, bankrupt. From an order sus- 
taining the objection of the Security Bank & Trust Company of Mem- 
phis, Tenn., to the bankrupt's application for discharge, the bank- 
rupt appeals. Reversed and remanded. 

Leo Goodman, of Memphis, Tenn., for appellant. 
H. R. Boyd, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Devorkin was adjudicated a voluntary 
bankrupt, and directly thereafter filed his petition for a discharge. 
The Security Bank & Trust Company was a creditor, and supported 
opposition to the discharge by the specifications (1) that the baijcrupt, 
with attempt to conceal his financial condition, had failed to keep the 
necessary books of account or records ; and (2) that the bankrupt had 
transferred his interest in certain real estate with intent to hinder, 
delay, and defraud his creditors. The matter was sent to a referee, 
who heard proofs and found as facts that, while the bankrupt had 
wholly failed to keep books, this had not been done with intent to con- 
ceal his financial condition, and that the transfer of the real estate was 
a bona fide transaction, without intent to hinder, delay, or defraud. 

The creditor treated the referee's report as that of a special master 
in equity, and challenged the result tfirough exceptions. Upon the 
review thus invoked, the District Judge did not pass upon the first spec- 
ification, but held that the real estate transfer had the inevitable effect 
to hinder, delay, and defraud, and that, therefore, the second specifi- 
cation should be sustained, and the application for discharge be de- 
nied. The bankrupt appeals. 

[1 ] 1. We see no cause to disturb the finding of the referee that the 
failure to keep books was not with that intent which is made the 
basis for preventing a discharge. It appears that for three years, 
and since Devorkin had been the sole proprietor of the business, he 
had kept no books. The dealings were small and practically for cash ; 
the debts proved were — ^largely — those left over from ap old connec- 
tion. Doubtless there are cases where the failure to keep any syste- 
matic books or records would, of itself, require the conclusion that it 
was done with the intent to conceal, but such conclusion is by no 
means inevitable. The inference is one of fact to be dra\vn from the 
proofs in a particular case. Sheinberg v. Hoffman (C. C. A. 3) 236 
Fed. 343, 149 C. C. A. 475; Sherwood Co. v. Wix (C. C. A. 4) 240 

Fed. 692, C. C. A. . Cases like Paper v. Stern (C. C. A. 8) 

198 Fed. 642, 117 C. C. A. 346, and In re Hanna (C. C. A. 2) 168 Fed. 
238, 93 C. C. A. 452, are not inconsistent with this rule. 

[2] 2. Devorkin owned a half interest in a piece of business real 
estate, the whole of which had cost $10,000 or $12,000. His inter- 
est was incumbered by one-half of an old mortgage for $5,000 cover- 
ing the entire title, by $1,000 unpaid lien for the purchase price of his 
half interest, and by a mortgage or deed of trust for $3,000 upon his 
half interest, given by him more than a year before to secure a cash 
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loan for money needed on account of old liabilities in which Devorkin 
was involved. This last loan had been secured for him through the 
favorable representations of Mr. Goodman, his attorney, and Mr, 
Goodman felt a measure of moral responsibility upon the loan. Short- 
ly before bankruptcy, and with knowledge on Goodman's part that it 
was imminent, Devorkin made a deed to Goodman of his half inter- 
est, and it is this conveyance which is the basis of the second spec- 
ification. The testimony is tmdisputed that this deed was made at 
Goodman's advice and request, and because the first mortgage was 
about coming due and some refunding and extensions would be nec- 
essary, or else it would be foreclosed, and it was apprehended that 
not enough would be realized to pay the $3,000 mortgage, and there 
would be a loss thereon for which Goodman would feel responsible. 
He also thought that, if Devorkin's title passed to a trustee in bank- 
ruptcy, any refunding or extension contra^cts would be impossible, 
and thus foreclosure and loss could not be avoided, while, if the title 
was put in his name, he could arrange the necessary extensions. He 
therefore agreed that in exchange for the deed, which would enable 
him thus to protect the existing junior mortgage^ he wolild advance, 
personally, whatever funds were necessary to raeet'payments that must 
be ms^de on the incumbrances, and would give Devorkin two years 
within which to redeem the property by paying whatever might thus 
accumulate against it. 

It is entirely plain that this transaction, when thus fully stated, did 
not inherently involve any hindering, delaying, or daf raudmg of credi- 
tors. It was, at most, a conveyance of Devorkin's equity of redemption 
by way of further security for existing debts ; and the mere giving of a 
preference is no reason for denying a discharge. The trouble is that 
this trust was not expressed on the face of the deed, which (as we 
understand the record) appeared to be absolute and unconditional; 
and this situation suggests, if it does not reveal, a conveyance with a. 
secret trust reserved for the grantor's benefit — ^a transaction as to 
which the law implies a fraudulent intent 

[3-5] "This leads us to the question which counsel have chiefly ar- 
gued — whether the equity thus conveyed was worth anything. In de- 
ciding whether a conveyance had the eifect to hinder, delay, and defraud 
creditors, it is of no controlling importance that the trustee has not 
been able to avoid it, or even that he has not tried to avoid it, and, 
doubtless, in the absence of any proof, there would be some presump- 
tion that property conveyed by the bankrupt had value; but it is 
none the less certain that a deed cannot be intended to or have the 
eifect to hinder, delay, or defraud creditors, unless it is a conveyance 
of something rather than of nothing, and we cannot regard the transfer 
of an absolutely worthless equity of redemption as a sufficient ground 
for refusing a discharge. If such conveyance releases a right of pos- 
session pending foreclosure, .which would be of substantial value to 
the trustee, that would make a question on which this record is silent ; 
but the mere fact that the trustee might get something for a release 
paid to him as a bonus, and not because he was entitled to it, but to 
avoid trouble — ^this mere fact we cannot think enough to give condem- 
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natory character to the transaction. We cannot escape the conclusion 
that the circumstances of this case — the cost of the property, the ad- 
mitted incumbrances, the apparent fear of all parties that the prop- 
erty would not pay the incumbrances, and the character of the contract 
accompanying the transfer — were sufficient to put upon the trustee 
the burden of showing that the creditors whom he represented might 
have been substantially damnified. This burden was not met ; but we 
are not inclined, for that reason alone, now to direct that the discharge 
be granted. The objecting creditor rested on a misapprehension. If 
the objecting creditor desires, there should be a further hearing on this 
issue; we decide now only that the making of the deed, under the 
circumstances shown, does not of itself necessarily bar the discharge. 
Lacking an application for such further hearing, made within 30 days 
after mandate, the discharge should be granted. 

The order must be reversed, and the case remanded for further 
proceedings in accordance with this opinion. 



THE TBANSFER NO. 16. 

THE LANSING. 

(Circuit Court of Appeals, Second Circuit May 8» 1917.) 

Nos. 241, 242. 

1. Collision <S=»95(2)~Steamship and Meeting Tow— Insufficient Look- 
out. 

A collision In the daytime on East River .between a steamship, which 
was passing up on the deep water range, and one of two car floats along- 
side a meeting tug, held, on conflicting evidence, due solely to the fault of 
the tug In misunderstanding the steamer's passing signal of two whistles, 
which was justified by the positions of the vessels, probably because of 
not having a lookout In the bow, and so crossing the signal and turning 
to starboard across the course of the steamship, which at once stopped 
and reversed, but too late to avoid collision. 

[Bd. Note.— For other cases, see Collision, Cent Dig. §§ 200-202.] 

2. Collision c==>99 — Precautions in Harbor — Lookout. 

It is Incumbent on a vessel navigating New York Harbor and vicinity* 
even In the daytime, to maintain a vigilant lookout. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §S 211, 212.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty for collision by the Lansing Steamship Company, 
Incorporated, owner of the steamship Lansing, against the steam tug 
Transfer No. 15 and car float N. Y., N. H. & H. R. R. No. 41, the New 
York, New Haven & Hartford Railroad Company, claimant, with cross- 
libel against the Lansing, in which, the Seaconnet Coal Company in- 
tervened. Decree against the Lansing, and the other parties appeal. 
Reversed. 

Appeal in admiralty from decree dismissing the libel of the steam- 
ship Lansing against the steam tug Transfer No. IS, and sustaining 

^=»For other cases see same topic ft KBY-NUMBBR In all Key-Numbered DigeeU ft Indexes 
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the libel of the steam tug against the steamship. The cargo of the Lan- 
sing belonged to the Seaconnet Coal Company, which intervened pro 
interesse suo in the action against the Transfer No. 15. The intervener 
also appealed. 

James T. Kilbreth and Irving Miller, both of New York City, for 
the Transfer No. IS. 

Robinson Leech, of New York City, for the Lansing. 

Blodgett, Jones, Bumham & Bingham, of Boston, Mass. (Edward 
E. Blodgett, of Boston, Mass., of counsel), for intervener. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge. [1] The collision out of which these liti- 
gations arose occurred off the ferries at the foot of Whitehall street, 
Manhattan, on a fair afternoon (April 19, 1916), when the wind was 
light, the weather clear, and the Ea^t River tide still running ebb, al- 
though the tide had begun to rise. The Lansing is a steamer 250 feet 
long, originally built for traffic on the Great Lakes, and of very slow 
speed. The Transfer No. 15 is an able tug 125 feet long, and had in 
tow a loaded carfloat on each side, each float being 327 feet long. The 
Lansing was bound up the East River ; the Transfer, with her floats, 
was coming down, intending to round the Battery and proceed to the 
New Jersey shore. There was no unusual amount of traffic in the 
neighborhood, and the evidence contains no suggestion that any vessel 
not proceeded against interfered with navigation. The collision was a 
violent one between the bow of the Lansing and the port side of the 
Transfer's port carfloat, about 50 feet abaft her forward end. That 
such a collision could happen in broad daylight is of itself almost evi- 
dence of negligence. The Tugboat No. 6, 170 Fed. 306, 95 C. C. A. 
502. 

On consideration of the pleadings and the testimony of those in 
charge of the .navigation of the colliding vessels, we find it impossible 
to harmonize their statements or to arrive at any story of collision 
not somewhere denied in vital details. There are some points, however, 
so conclusively proven as to dominate, and from these controlling facts 
we deduce a result favorable to the Lansing. That steamer entered the 
channel between the Battery and Governor's Island upon the "deep 
water range." Such is the testimony of her master, while the captain 
of the Transfer admitted that when he first noticed the steamship (he 
being above Pier 7, East River) she was on that range. The Transfer 
and her tow, by the statement of her own master, "came down the East 
River to go under the Brooklyn Bridge, and proceeded down about in 
the middle of the river, favoring the New York shore." The tug 
master's intention was "to follow the middle of the river as near as 
possible, and as we proceed down we keep drawing in to the New York 
shore." The Lansing against the tide was making not over 3 miles 
an hour by the land, while the Transfer on her own testimony was 
similarly going at the rate of at least 9 miles an hour. The place of 
collision was off the ferries nearest to Pier 4 East River, and about 
1,000 feet off the pier ends. This is the evidence of the master of a 
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tug which was lying off the ferries, who had a full view of the collision, 
and was introduced as a witness on behalf of the Transfer. The dis- 
tancls from the pier end given by him puts the place of collision on the 
"deep water range." The heading of the Transfer and her floats at 
the moment of impact is plainly testified to by her master, who, when 
asked how his boat was heading at the time they came together, re- 
plied : 

"I should think that my boat was heading directly toward • « « the 
Staten Island ferry rack." 

With the place of collision thus fixed, and the bearing of tug and 
tow also fixed within narrow limits, we next inquire as to the angle of 
collision. On this point there is practical unanimity among the witness- 
es — it was a right-angled blow — b. statement amply confirmed in our 
opinion by the nature of the wounds. But if the blow was right-angled, 
the point of contact substantially on the deep water range, and the tug 
and carfloats heading for the ferry racks nearest Pier 4, the conclu- 
sion is mathematical that the Lansing at collision was on the range, and 
had never substantially altered her course from the moment she was 
first seen by the Transfer. Such is her evidence, which in our judg- 
ment is confirmed by the foregoing. 

Th^ hopeless conflict of evidence herein relates to the signals given 
and the relative bearings of the two vessels at the time of giving them. 
There is a fair preponderance of eVidence that the Lansing blew first, 
giving a signal of two whistles. That the first signal was given by the 
Lansing is admitted in the Transfer's pleadings, but it is said to 
have been a signal of one blast. It is proved as a two-whistle signal, 
and we perceive no reason why it should not have been heard and un- 
derstood by the Transfer, which undoubtedly replied with one whistle. 

The vital point is whether, when the Lansing blew two whistles, she 
had the Transfer on her port or starboard bow. The testimony on 
this is utterly irreconcilable ; but when it is observed that the vessels 
when not over half a mile apart were approaching each other at 
the rate of at least 1,100 feet a minute, that the collision occurred 
on the deep water range, with the port side of the Transfer's floats 
in the act of crossing the Lansing's bow, and the floats and tug 
heading for the upper ferry slips, we think it demonstrated that 
in order to produce collision tiie tug and tow must have come (under a 
port helm) from the Lansing's starboard side. 

It is not thought that the Transfer was as far over to BrocJdyn (or 
starboard), when the Lansing blew two whistles, as the captain of the 
steamer asserts; but she was enough to starboard of the Lansing's 
course to render a two-whistle signal (under the meeting rule) proper. 
This is in accord with the Lansing's evidence, and is very nearly ad- 
mitted by the master of the Transfer when he assented to counsel!s 
proposition that, if he had understood the Lansing's first signal as of 
two whistles, he could "have answered with two and safely gone down 
on her starboard side." 

Thus we find that this disaster occurred through a misunderstand- 
ing of whistles, for which no excuse is proffered; as a result tliereof 



Google 



Digitized by VjOOQ 



HANSEN y. UNIFOBM SEAMLESS WIRE CO. 177 

the Transfer ported and hard-aported, and so threw herself directly 
across the path of the Lansing, which immediately upon hearing the 
Transfer's single whistle stopped, reversed, and gave the alarm. The 
steamer was struck substantially on the deep water range ; she did not 
change her course, and indeed scarcely had time so to do. 

The reason for this misunderstanding of signals is largely found in 
the insufficiency of the Transfer's lookout. The master of that tug 
had a deckhand on top of the cars on the starboard float. His duties 
seem to have been for the most part to announce "small craft, gasoline 
boats, and rowboats." He must have seen the Lansing; should have 
heard her whistles and understood them and reported Siem. But (ac- 
cording to his captain) the only attention he paid to the steamer was, 
after the Transfer had put her wheel hard aport, to ejaculate, *1 won- 
der where that fellow thinks he is going." 

[2] We have recently insisted upon the necessity of a lookout, and a 
good one, even in the daytime. Delaware, etc., Co. v. Central R. R. 

Co., 238 Fed. 560, C. C. A. ). The rule is equally to be insisted 

upon here, for it can hardly be doubted that a vigilant lookout would 
have announced the Lansing's signal which the master (who was solely 
in charge of a flotilla of the weight and capacity of a large ocean 
steamer) might easily misinterpret, as he unquestionably did. 

Finding that the situation of these vessels when they were between 
a quarter and a half a mile apart was such that the Lansing had the 
Transfer on her starboard bow on a course which made a passing star- 
board to starboard proper within the meeting rule, it is ordered that 
the decrees below be reversed, with one bill of costs to the appel- 
lants in this court, and the cause remanded, with directions to dis- 
miss the libel against the Lansing and sustain that against the Transfer 
No. 15. 



HANSEN et al. y. UNIFORM SEAMLESS WIRE CO. 

(Circuit Court of Appeals, First Circuit. June 15, 1917.) 

No. 1259. 

1. COBPOBATXONS ^=»306(6) — OFTICEBS — SAI.ABT — AMOUNT. 

Where the general manager of a corporation abandoned all claim for 
salary at the rate fixed in a written contract for ten years, and it was 
understood between him and the treasurer of the corporation that the 
sums paid to him as salary should be in full for his services, in view of 
the corporation's financial condition, he had no claim against the company 
for additional salary, either on express contract or imder a claim in 
quantum meruit. 

[Ed. Note.--For other cases, see Corporations, Cent. Dig. K 1341, 1342.] 

2. FBAtrus, Statotk of «=s>44(3), 139(1) — Contracts of Employment— -Time or 

Pb»formance. 

The agreement under which such general manager was paid was not 
within the statute of frauds, as it did not coyer any fixed period, and 
was fully executed by both parties. 

[Ed. Note.— Fbr other cases, see Frauds, Statute of. Cent. Dig. $$ 66, 
334, 8.S7.] 

#s»For other cases see Mine topic A KET-NUMBG:R Id all Key-Numbered DigesU ft Indexes 
243 F.— 12 
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3. Bankruptct ^s»60— Acts op Bankbuptct — ^Application fob Beceiveb- 

SHIP. 

The directors of a foreign corporation voted to apply for a receiver- 
ship or for bankruptcy, and a committee was appointed with power to 
act; but no action was taken pursuant to the vote^ and the application 
for a receiver was made by four stockholders, three of whom were credi- 
tors, under Gen. Laws, R. I., c. 213, § 27, as amended by Laws 1909, c. 
424, which authorizes the appointment of a receiver for a foreign cor- 
poration on the petition of any stockholder or creditor. Held, that the 
corporation did not apply for a receiver, thereby committing an act of 
bankruptcy, especially as, under the statute, the application oould not 
have been made by the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, C5ent Dig. $ 80.] 

Appeal from the District Court of the United States for the District 
of Rhode Island ; Arthur L. Brown, Judge. 

Petition by Charles E. Hansen, doing business as the Platinide 
Company, and others, to have the Uniform Seamless Wire Company 
adjudicated a bankrupt, in which Conley & Straight intervened. From 
a decree dismissing the petition (235 Fed. 616), the petitioning creditors 
appeal. Affirmed. 

Peter C. Cannon, of Providence, R. I. Qames T. Egan, of Provi- 
dence, R. I., on the brief), for appellants. 

E. Butler Moulton and J. Jerome Hahn, both of Providence, R. I. 
(Mumford, Huddy & Emerson, Hahn, Joslin & McCanna, and Charles 
C. Mumford, all of Providence, R. I., on the brief), for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and HALE, Dis- 
trict Judge. 

BINGHAM, Circuit Judge. This is an appeal from a* decree en- 
tered in the United States Court for the District of Rhode Island in 
favor of the respondent, the Uniform Seamless Wire Company, a 
Maine corporation, doing business at Providence, and Conley & 
Straight, interveners, dismissing a petition brought by Charies E. Han- 
sen, doing business under the name of the Platinide Company, Wil- 
liam H. Miller & Sons, J. M. Anthony & Co., and Joseph T. Boland, 
all of Providence, asking to have the Uniform Seamless Wire Company 
declared a bankrupt. 

In the petition it was alleged that the petitioners were creditors of 
the Wire Company, whose claims amounted to more than $500, and 
that the company had committed an act of bankruptcy, in that, being 
insolvent, it had, on the 7th day of March, 1916, applied for the ap- 
pointment of a receiver under tihe laws of the state of Rhode Island. 
In answering the petition, the respondents denied that the Wire Com- 
pany had committed an act of bankruptcy, and that Boland was a cred- 
itor of the company. If Boland was not a creditor, the claims of the 
other petitioners did not equal the requisite jurisdictional amount. 
The application for the receiver alleged that the corporation was insol- 
vent, in that it was unable to pay its debts as they matured. In re Wil- 
liam S. Butler & Co., Inc., 207 Fed. 705, 125 C. C. A. 223 ; s. c, Pal- 
menberg v. William S. Butler & Co., 231 U. S. 752, 34 Sup. Ct. 322, 

^=»For other cases see same topic St KEY-NUMBER In all Key-Numbered Dlgeste A Indexes 
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58 L/ Ed. 467; Maplecroft Mills v. Childs, 226 Fed. 415, 141 C. C. 
A. 245. 

In the District Court, Boland was found not to be a creditor, for 
the reasons : 

(1) That the contract purporting to be executed May 20, 1909, be- 
tween the corporation and Boland, employing the latter as general man- 
ager of the corporation at a salary of $100 per week for the term of 
ten years from May 14, 1909, was not a contract in substance, but in 
form only, and was never assented to at any time by any person rep- 
resenting the corporation independently; (2) that Boland abandoned 
all claim for salary at the contract rate ; (3) that Boland, by his failure 
for about six years to assert his claim for salary at the contract rate, 
and by his knowledge that no indebtedness for the claim was stated as 
a liability of the corporation, was estopped as against all other stock- 
holders and all creditors from asserting his claim against the corpo- 
ration ; and (4) that, as the corporation was without funds with which 
to conduct its business unless its preferred stock could be sold, Boland, 
as owner of substantially all the common stock, was interested in cre- 
ating and maintaining a credit for the company, and, through an ar- 
rangement with the treasurer, accepted sums from time to time in 
payment for his services as general manager, and thereby foreclosed 
any right he may have had to recover a larger sum on quantum meruit. 

[1, 2] Various contentions are made; but we do not find it neces- 
sary to consider all of them, and in particular whether the court 
erred in holding that the contract of May 20, 1909, between Boland 
and the Wire Company was invalid, or in holding that Boland was 
estopped to assert his claim as a creditor, for it seems to us that the 
evidence fully warrants the finding of the court below that Boland 
abandoned all claim for salary at the rate named in the contract of May 
20th, and that, -in view of the financial condition of the company and 
his conduct in the premises, it was understood between him and Astle, 
the treasurer, that the sums paid to him as salary should be in full for 
his services, and that, having waived or abandoned his right to the 
salary stipulated for in the contract of May 20th, and agreed to accept 
the stuns paid him in satisfaction for his services, he has no claim 
against the company, either on the express contract or under a claim 
in quantum meruit. The agreement under which he was paid for his 
services was not within the statute of frauds, for it did not cover any 
fixed period and was fully executed by both parties. 

[3] We are also of the opinion that the petition could have been dis- 
missed on the ground that the Wire Company, if insolvent, had not 
committed an act of bankruptcy as alleged in the petition. The allega- 
tion was that the corporation, being insolvent, on the 7th day of March, 
1916, applied for a receiver of its property under the laws of the stito 
of Rhode Island ; and the question is whether the corporation, assum- 
ing it to have been insolvent within the meaning of the Bankruptcy 
Law (which it was not, if Boland was not a creditor), applied for a re- 
ceiver. It appeared in evidence that, at a meeting of the directors of 
the corporation on March 6, 1916, it was voted to apply for receivership 
or for bankruptcy, and a committee, consisting of two of the direc- 
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tors, was appointed with power to act in the matter. No action appears 
to have been taken pursuant to this vote. The application for the 
receiver was made, not by the corporation, but by four of its stockhold- 
ers, all of whom, but one, were also creditors of the corporation, pur- 
suant to section 27, chapter 213, of the General Laws of the State of 
Rhode Island, as amended by chapter 424 of the Session Laws of 1909, 
which provides : 

"Whenever any corporation incorporated under the laws of any other state, 
and having an estate or effects in this state, is insolvent, • • • the su- 
perior court may, upon the petition of any stockholder or creditor of such 
corporation incorporated under the laws of any other state, and npon sudi rea- 
sonable notice as the court may prescribe, appoint a receiver of its estate and 
effects in this state, and distribute the same in accordance with the equitable 
rights of the parties." 

As the Wire Company was a foreign corporation, it could not, un- 
der the provisions of this statute, make an application for a receiver, 
and the weight of the testimony is that the application in question 
was not made in behalf of the corporation, pursuant to the vote of 
the directors, but, as stated in the application, in behalf of the petition- 
ers ai stockholders and creditors of the corporation. 

The assignment of error relating to the refusal of the court below to 
reopen the case for further evidence raises no question of law. The • 
petitioners, so far as the record discloses, had full opportunity at the 
trial to present their evidence. The case having been closed, it was 
discretionary with the trial judge whether he would thereafter reopen 
the same. 

Entertaining these views, we think the court below did not err in dis- 
missing the petition. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 



WHITNEY V. NEW YORK SCAFFOLDING 00. 

(Circuit Court of Appeals, Eighth Circuit April 2, 1917. Kehearlng Denied 

May 16, 1917.) 

No. 4766. 

1. Patents «=>328— Contbibutoby Infbingement— Scaffold. 

The manufacture and sale of the hoisting device of the Whitney patent, 
No. 1,114,832, held on the evidence not to constitute contributory in- 
fringement of the Henderson patent, No. 959,008, for a scaffold. 

2. Patents ^=»2o9— Contbibutory Infbingement— Intention. 

The question in contributory infringement is whether or not the de- 
fendant made or sold his machine or improvement with the intent or 
purpose of aiding another in the unlawful making, selling, or using of a 
third person's patented invention, and the burden is on the plaintiff to 
establish the affirmative of this issue. 
[Ed. Note.— For other cases, see Patents, Cent. Dig. §{ 400-402.} 
8. Patents ^=»237—Infbinoembnt—* 'Mechanical Equivalent." 

The term "mechanical equivalent," when applied to the interpretation 
of a pioneer patent, has a broad and generous signification, while its 

^s»For other casM see same topic ft KBY-NUMBER in aU Key-Numbered Digeeta ft ladcxei 
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meaning is Tery narrow and limited when it conditions the construction 
of a patent for slight improvement. 

[Ed. Note.— -For other cases, see Patents, >Oent^ Dig. H 374, 875. 

For other definitions, see Words and Phrases, First and Second Series, 
Mechanical l^iralent] 

i. Patents «=»166— GoNSTBUcnoif— Liuitation ov Claims. 

Where an inventor has pointed out and claimed in his patent the com- 
bination or improvement he claims as his invention, he disclaims and 
dedicates to the public any other conHblnation or improvement apparent 
from his specification and claims, not a mere evasion of his own« 

[Ed. Note. — For other cases, see Patents, Cent. Dig. fJMl] 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Mmiger, Judge. 

Suit by the New York Scaffolding Company against Egbert Whit- 
ney. From an order granting an interlocutory injunction, defend- 
ant appeals. Reversed. 

See, also, 224 Fed. 452, 140 C. C. A. 138. 

Robert H. Parkinson, of Chicago, 111. (Wallace R. Lane and George 
Mankle, both of Chicago, III., on the brief), for. appellant. 

C. P. Goepel, of New York City, and Paul Bakewell, of St. Louis, . 
Mo., for appellee. 

Before SANBORN tod CARLAND, Circuit Judges, and RINER, 
District Judge. 

SANBORN, Circuit Judge. This is an appeal from an interlocu- 
tory decree based on letters patent No. 959,008 to E. H. Henderson, 
which enjoins Whitney, the defendant below, from manufacturing 
or selling scaffold hoisting devices like those shown in patent No. 
1,114,832 issued to Whitney on October 27, 1914, on the ground that 
such manufacture and sale constituted contributory infringement of 
Claims 1 and 3 of the former patent, which read in this way : 

"1. A scaffold consisting in the combination of crossbeams, floor pieces 
extending between such beams, and a hoisting device associated with each 
end of each beam, each hoisting device consisting of a continuous U-shaped 
metal bar extending around the under side of and upward from the associated 
beam, and a hoisting drum rotatably supported by the side members of such 
bar." 

"3. A scaffold consisting of a pluraUty of U-shaped bars arranged in pairs, 
a crossbeam laid in and extending between each pair of such U-shaped bars, 
a floor laid upon said cross-beam, a drum rotatably supported between the 
upwardly extending side members of each of said U-shaped bars, and means 
for controlling the rotation of said dnun." 

This suit was originally brought against Whitney for an infringe- 
ment of these claims by the manufacture and sale of hoisting ma- 
chines like those described in letters patent No. 998,270 issued to him 
on July 18, 1911. In those machines Whitney used for his hoisting 
frames metal bars bent in the form of the inverted letter "U," hoist- 
ing dnuns rotatably supported on brackets on the vertical side members 
of the U-shaped bars, supporting rods of metal connected with and 
securely fastened to the lower ends of the vertical side members of 

^s»For other cases see same tpplc A KEY-NUMBER in all Kej-Numbered Digests ft Indexes 
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his U-shaped frames, upon which rods he supported crosspieces or 
putlogs upon which the planks or sheeting of the scaffold rested 
without fastening in any way the crosspieces or putlogs to the lower 
bars of the frames upon which they rested. This court was of the 
opinion that the making and selling of these machines by Whitney for 
use by third parties in combination with the crossbeams and floor 
pieces of the combinations of Claims 1 and 3 of Henderson's patent 
constituted an infringement of the latter, and it accordingly directed 
the issue of an injunction against their manufacture and ssJe by Whit- 
ney. New York Scaffolding Co. v. Whitney, 224 Fed. 452, 460, 463,* 
140 C. C. A. 138, 146, 149. 

[1] After the court below had issued its injunction pursuant to that 
opinion, the scaffolding company made a motion in this case in the Dis- 
trict Court for a similar injunction against the manufacture and sale 
by Whitney of hoiisting machines Hke that portrayed in his patent 
No. 1,114,832. The latter machines were called by Whitney, and were 
known in the trade, as the "Little Wonder Machines," and for con- 
venience they will be so styled, and the machines like that described 
in Whitney's patent, No. 998,270, will be called Whitney's first ma- 
chines in this opinion. 

The Little Wonder machine consisted of a rectangular frame and 
a hoisting device. The frame was made of two vertical metal side 
rods, which were connected by two metal bars fastened to the side 
rods, one at the top and the other at the bottom of the frame. Each 
of these bars was perforated by three holes, one at each end, through 
which the side bars respectively, passed and in which they are fastened 
by nuts, and one in the center through which the steel wire cable sus- 
pending from above and bearing the frame, hoisting device, and scaf- 
fold passes and works. The hoisting device consists of two automatic 
clutches "adapted to engage a suspending cable, means for holding the 
clutches constantly in vertical alinement and for carrying a load sus- 
pended therefrom, means for working the clutches repetitiously to- 
ward and from each other in such alinement upon the cable, and means 
for releasing the clutches severally." These clutches are located in two 
alining clutch boxes, each box has a vertical peripheral split tubular 
wall, formed in duplicate wall sections marginally contacting with 
each other. Each box has a cap fitted over the top of its tubular 
wall and an inverted cap fitted under the bottom of its tubular wall. 
By means of these caps which are perforated in the center for the 
movement of the suspending cable, the wall sections are held to- 
gether, and by means of terminal perforations in the caps for the ver- 
tical side rods of the frame the upper box is held in rigid engagement 
and the lower box in sliding engagement with the vertical side rods. 
Two duplicate vertically disposed semitubular jaws in each box mount- 
ed on springs, registering with each other face to face, held in po- 
sition by transverse sliding arms working in transverse slots as the 
jaws approach to and recede from each other, but movable vertically 
in unison between anti-friction rollers interposed between the walls of 
the box and the jaws, constitute the clutch. The jaws have inter- 
nal rib-like teeth to bite the cable which passes between them, and 
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each jaw has an external wedge-like projection on its back to pro- 
duce and release the bite as the clutch is made to rise and fall in the 
box. When in their normal position both clutches grip and hold the 
suspending cable. The lower clutch, whose box has a sliding en- 
gagement with the side rods of the frame, is movable vertically by 
means of a lever. To raise the load a workman first lifts the free 
end of the lever, thereby releasing and raising the lower clutch box, and 
then forces down the lever, thereby bringing the lower clutch into ac- 
tion and releasing and lifting the upper dutch from which the load is 
suspended. By thus'raising and lowering the lever, like a pump handle, 
he causes the machine with its load, the scaffold frame and hoisting ma- 
chine, to climb the cable much as a sailor climbs a rope. The first and 
third claims of patent No. 1,114,832 describe very well the Little 
Wonder and, when compared with the first and the third claims of 
Henderson's patent and with Whitney's first machine, which has the 
U-shaped bar and the hoisting drum and means for operating it 
rotatably supported between the side members thereof, illustrate the 
similarities and differences between the Lattle Wonder and Hender- 
son's machines and Whitney's first machine. Those claims read in 
this way : 

''1. A hoisting machine of the specified class, comprising two automatic 
clutches adapted to grip alternatively a suspending cable, means for raising 
and lowering the clutches independently on the cable, and a suspended frame, 
upheld by the clutches alternately and provided with means for holding 
both clutches in vertical alinement." 

"3. A hoisting machine of the specified class, comprising two automatic 
clutches, means for holding the clutches in vertical alinement and for carry- 
ing a suspended load, means for moving the clutches toward and from each 
other in such alinement, and means for releasing the clutches severally ; each 
clutch having two coacting, spring-mounted, vertical wedge jaws between anti- 
friction rollers, and being adapted to grip automatically a suspending cable 
and to be released from that cable." 

On the argument at the former hearing in this court of the ques- 
tion of the validity of Henderson's patent and its infringement by 
Whitney's first machine, counsel for Whitney contended that Hender- 
son's patent was anticipated by letters patent No. 854,959, issued to 
W. J. Murray on May 28, 1907, which disclosed an inverted U-shaped 
metal bar, a hoisting drum rotatably supported by the side members 
of this bar, and a crosspiece or putlog securely fastened to the lower 
ends of the side members of the U-shaped bar upon which putlog 
the planks or sheeting of the scaffold rested. Murray, however, had 
portrayed the members of the pairs of his machines set opposite 
each other for supporting a wide mason's scaffold with their edges to 
the wall of the building, with the lower ends of the side members of 
each pair securely fastened to the same crosspiece or putlog, so that 
neither of the machines could be knocked down for removal without 
removing the bolts, or rivets, or nuts, by which it was fastened to the 
crosspiece or putlog, and so that neither of them could be set up again 
without again fastening the side members of its frame thereto, nor 
could these machines without new or different crosspieces or putlogs be 
used broadside to the building: — ^while the machines of Henderson 
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were fitted for use with their broadsides to the wall of the building. 
When Henderson's application for a patent was in the Patent Ofifice, it 
was twice rejected on Murray's patent and was finally allowed on the 
argument of counsel that Claim 1 specified that the U-shaped metal 
bar extended around the under side of the crossbeam or putlog, so 
that the connection between the U-shaped' bar and the crossbeam 
was absolute and positive, "and no connecting rivets or bolts or other 
auxiliary means" were employed. The majority of this court were of 
the opinion that Henderson's method of supporting his crosspieces 
or putlogs on the lower part of his frame without festening them 
thereto so that his hoisting machines could be knocked down and set 
up again without removing or placing bolts, rivets, or nuts, and so 
that his machines were fitted for use broadsides to the building, per- 
mitted his patent to escape anticipation by Murray's and placed him 
in that large class of inventors who make slight advances in their art 
and accomplish the result sought with varying degrees of success, 
so that on that account each is entitled to his own combination or de- 
vice as long as it differs from tliose of his competitors and does not 
include theirs. 224 Fed. 458, 140 C. C. A. 138. As Whitii^s first 
machine embodied an inverted U-shaped bar, a drum, and means for 
operating it rotatably supported on brackets upon the side members 
of his bar, a metal rod fastened to the lower ends of the bar on which 
rod the crosspieces or putlogs might rest without fastenings, and as 
it was thus constructed so as to fit it for use broadside to the building, 
its manufacture and sale for use in Henderson's combinations was 
held to constitute contributory infringement and was enjoined. Does 
Whitney's manufacture and sale of the Little Wonder constitute a 
like infringement of the patent to Henderson and entitle the plaintiff 
to a Hke injunction? 

1. It was indispensable to proof of such infringement that there 
should be substantial evidence that Whitney made and sold hoisting 
machines of the type of the Little Wonder with the intent or for 
the purpose of aiding others in the unlawful making, selling, or using 
of the patented invention of Henderson. There is no evidence in this 
case that Whitney ever made or sold a hoisting machine of the type 
of the Little Wonder which was fitted for or intended by him for 
use with an unfastened putlog. All the witnesses who disclosed 
knowledge of the method of construction of the Little Wonders that 
Whitney had put out testified that the putlogs in them which they 
observed had two holes in each of their ends at right angles to the 
length of the putlogs through which the vertical side bars of the 
rectangular frame of the Little Wonder passed, so that beneath these 
putlogs the lower bars of the frames of the Little Wonder, through holes 
in which the side bars extended, could be fastened in their places by 
nuts beneath them on the lower ends of the side bars. It is true that 
the witnesses testified that the holes in the putlogs were large enough 
to permit them to be held in yielding connection with the side bars. 
But the material, the controlling fact here, is not that they were fas- 
tened in their places on the side bars loosely, but that by means of the 
crossbars of the frames beneath them through which the side bars 
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extended, and by means of the nuts on the side bars beneath the cross* 
bars under the putlogs, the putlc^s were securely fastened in their 
places so that the machines could not be knocked down without re- 
moving, or set up without fastening together putlogs, crossbars, and 
side bars in the manner which has been described. The fact that tlie 
ends of the putlogs were perforated for the side bars with two holes 
at right angles to the length of the putlogs shows that they were made 
and fitted for use in a hoisting machine suspended edgewise and 
not broadside to the building, and that the putlogs were made and 
fitted to be securely fastened, when in use, to the side bars of the 
frames, and not to be placed on the lower bars or parts of the frames 
' without any fastening. And as, even in the case of a hoisting ma- 
chine consisting of a U-shaped frame and a drum and means for 
its operation rotatably supported upon the vertical sides thereof, the 
freedom of the putlog, when in use, from any fastening, and the in- 
tended use of the machine broadside to the wall, were deemed essen- 
tial to infringement, the evidence in this case fails to convince that 
Whitney ever had any intent or purpose to make or sell the Little 
Wonders to aid any one in perpetrating such infringement. The testi- 
mony of one or two witnesses that the bottom bars of the Little Won- 
•ders were capable of supporting putlogs that were not fastened thereto 
fails to shake this conclusion, in the face of the fact that all the evi- 
dence is that all the lower bars and all the putlogs sufficiently observed 
by the witnesses to enable them to state whether or not they were 
fitted to be fastened or were fastened, shows* that the putlogs were 
perforated for this purpose, and that those in use were securely fas- 
tened by means of the holes in them, the bottom bars of the frame, and 
the nuts beneath them to the side bars of the frames. 

[2] The question in contributory infringement is whether or not 
the defendant made or sold his machine or improvement with the in- 
tenr or purpose of aiding another in the unlawful making, selling, or 
using of a third person's patented invention. The burden is on the 
plaintiff to establish the affirmative of this issue. The facts that the 
plaintiflf's machine or device is capable of use in such a way as to aid 
in the infringement of the patented invention, that it has been used in 
that way, that the defendant knew it had been so used and still con- 
tinued to manufacture and sell it, and that he fitted it for such use, are 
•competent evidence of such an intention or purpose. But the mere 
fact that it is capable of such a use, when it is at the same time capable 
and fitted for a rightful and innocent use, is not sufficient to establish 
such an intention or purpose where, as in this case, the evidence is that 
the machine and its parts were expressly fitted for use in a rightful 
way without aiding in any such infringement, and there is no evidence 
that the defendant ever knew of the use of the machine, or that it ever 
was sold or used in such a way as to aid others in infringing the pat- 
ented invention. 

2. There are, however, other reasons why Whitney's manufacture 
and sale of the Little Wonders failed to constitute an infringement of 
the patented combinations of Henderson. Henderson's patent is not 
for a new machine or device. It is for a new combination of old me- 
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chanical elements. The first claim is for a combination of (1) cross- 
beams and floor pieces of a scaffold, with (2) a hoisting device con- 
sisting of a continuous U-shaped metal bar extending around the under 
side of and upward from the associated beam, and a hoisting drum 
rotably supported by the side members of such bar. The third claim 
is for a combination of (1) a plurality of U-shaped bars arranged in 
pairs, (2) a crossbeam laid in and extending between each pair of 
U-shaped bars, (3) a floor laid upon said crossbars with (4) a drum 
rotably supported between the upwardly extending side members of 
each of the U-shaped bars, and (5) means for controlling the rotation 
of the drum. 

[3] The absence of a single material mechanical element of a pat- 
ented combination from the machine or combination that is alleged to 
infringe it is fatal to the claim of infringement. Two of the essential 
elements of the combinations of the first and third claims of Hender- 
son's patent, the U-shaped bar and the drum rotatably supported be- 
tween the side members of the frame, are absent from the Little Won- 
der, although they were both present in Whitney's first machine. In 
opposition to this view of this case, counsel argue that the rectangular 
frame of the Little Wonder built up out of two side bars and two end 
bars fastened together is the mechanical equivalent of the U-shaped 
bar of Henderson, and that the clutch mechanism which has been de- 
scribed is the mechanical equivalent of the drum and the means of oper- 
ating it rotatably supported on the side members of tiie frame of Hen- 
derson. But the breadth of the signification of the term "mechanical 
equivalent" is proportioned in each case to the extent and character 
of the advance or invention evidenced by the patent under considera- 
tion. One who invents and secures a patent for a machine or com- 
bination which first performs a useful function is thereby protected 
against all machines and combinations which perform the same func- 
tion by equivalent mechanical devices, but one who merely makes and 
secures a patent for a slight improvement on an old device or combina- 
tion which performs the same function befpre as after the improve- 
ment is protected against those only who use the very device or im- 
provement he describes, or mere colorable evasions thereof. In other 
words, the term "mechanical equivalent," when applied to the interpre- 
tation of a pioneer patent, has a broad and generous signification, 
while its meaning is very narrow and limited when it conditions the 
construction of a patent for a slight improvement. National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
710, 45 C. C. A. 544, 561 ; Yancey v. Enright, 230 Fed. 641, 644, 145 
C. C. A. 51 ; Mallon v. Wm. C. Gregg & Co., 137 Fed. 68, 78, 69 C. 
C. A. 48, 58 ; James Heekin Co. v. Baker, 138 Fed. 63, 65-66, 70 C. 
C. A. 559, 561-562; International Mfg. Co. v. H. F. Brammer Mfg. 
Co., 138 Fed. 396, 398, 399, 71 C. C. A. 633, 635-636; Simmons Mfg. 
Co. V. Southern Spring Bed Co., 140 Fed. 606, 607, 72 C. C. A. 174, 
175; Columbia Wire Co. v. Kokomo Steel & Wire Co., 143 .Fed. 116, 
121, 74 C. C. A. 310, 315; Dunlap v. Willbrandt Surgical Mfg. Co., 
151 Fed. 223, 227, 80 C. C. A. 575, 579; Maunula v. Sunell (C. C.) 
155 Fed. 535, 541 ; Union Match Co. v. Diamond Match Co., 162 Fed. 
148, 155, 89 C. C. A. 172, 179. The patent to Henderson falls far 
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Within the second class. His was not a pioneer invention. His im- 
provement was too narrow and limited to entitle it to protection by 
such a breadth of signification of the term "mechanical equivalent" as 
would make the rectangular frame built up out of four separate bars 
and the complicated clutch mechanism of the Little Wonder the me- 
chanical equivalent of Henderson's U-shaped bar, the drum and the 
means of operating it rotatably supported on the side members of his 
bar. The application of a meaning of this term much more restricted 
would render the patent to Hendersqn void, for his hoisting machine 
with the U-shaped bar and the drum rotatably supported on its side 
bars as described in Murray's patent is much hearer to the mechanical 
equivalent of Murray's device than the Little Wonder with its rec- 
tangular frame built out of four separate bars and its complicated 
clutch mechanism is to the mechanical equivalent of Henderson's 
hoisting machine. 

[4] 3. Again, the statute requires the inventor to "particularly point 
out and distinctly claim the part, improvement, or combination which 
he claims as his invention or discovery." Revised Stat. § 4888 ; 8 U. 
S. Comp. Stat. 1916, § 9432, p. 10214. When under this statute the 
inventor has done this, he has thereby disclaimed and dedicated to the 
public all other improvements and combinations apparent from his 
specification and claims that are not evasions of the combination or 
device he claims as his own, and has estopped himself as against those 
who subsequently use them from claiming or securing any monopoly 
thereof. 

"The purpose of a claixn In a patent is to notify the public of the extent of 
the monopoly secured to the Inventor, and, while it is notice of his exclusive 
privileges, it is no less a notice, and a legal notice, upon which every one 
has a right to rely, that he disclaims, and dedicates to the public, any combi- 
nation or improvement, ♦ ♦ ♦ not a mere evasion of his own, which he has 
not there pointed out and distinctly claimed as his discovery or invention. 
Every one has the right to use every machine, combination, device, and Im- 
provement not claimed by the patentee, without molestation from him.** 
Adams Electrtc R Co. v. Lindell R. Co., 77 Fed. 432, 461, 23 O. O. A. 223, 242 ; 
Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274, 278, 24 L. Ed. 344; MU- 
ler V. Brass Co., 104 U. S. 350, 352, 26 L. Ed- 783 ; McClaln v. Ortmayer, 141 
TJ. S. 419, 424, 12 Sup. Ct. 76, 35 L. Ed. 80O; Dobson v. Cubley, 149 U. S. 117. 
121. 13 Sup. Ct. 796, 37 L. Ed. 671 ; Stlrrat v. Mfg. Co., 61 Fed. 980, 984, 10 
C. C. A. 216, 220; McBride v. Kingman, 97 Fed. 217. 223, 38 C. C. A. 123, 129; 
Expanded Metal Co. v. Board of Education, 111 Fed. 395, 397, 398, 49 C. C. A. 
406, 406; O. H. JeweU Filter Co. v. Jackson, 140 Fed. 340, 347, 72 O. a A. 
304, 311. 

In each of Claims 1 and 3 of his patent, Henderson specifically 
claimed a combination with other mechanical elements of the cross- 
beams or putlogs of a scaffold and one or more hoisting devices, and 
expressly specified that each hoisting device he claimed consisted of a 
U-shaped metal bar and a hoisting drum rotatably supported by the side 
members of that bar. He might have described and claimed a hoist- 
ing device consisting of the U-shaped bar and the drum rotatably sup- 
ported on the side members thereof and a rectangular frame built up 
out of four metal rods and the complicated clutch mechanism 
made by Whitney. He did not do so. He confined his claim to a 
hoisting device consisting of his U-shaped frame bearing a drum ro- 
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tatably supported on the side members thereof and thereby disclaimed, 
dedicated to the public, and estopped himself from successfully assert- 
ing a daim of a monopoly of the manufacture, sale, or use in his com- 
binations of a hoisting machine which has neither U-shaped bar nor 
drum supported by the side members thereof, but consists of the rec- 
tan^lar frame and clutch mechanism of the Little Wonder. 

For the reasons which have now been sufficiently stated, the evidence 
in this case does not, in the opinion of the court, sustain the conclu- 
sion that the manufacture and sale of the Little Wonder, whether used 
edgewise or broadside to the wall of the building, constitutes con- 
tributory infringement of either of the combinations described in 
Claims 1 and 3 of the patent to Henderson. The interlocutory decree 
granting the injunction against the manufacture and sale of that ma- 
chine by Mr. Whitney must therefore be reversed, and it is so ordered. 



GBNBBAIi BLBOTRIC 00. v. BLECTRIO CONTBOUiBB & BiFQ. CO.* 

(Circuit Court of Appeals, Sixth Circuit. May 18, 1917.) 

No. 2884. 

1. Patents «=»328-^VALn)rrT and Infbinokkeni>— Contbollkb fob Eiactbxo 

MOTOBS. 

The Carlchoff patent, Na 763,658, for a controller for electric motors^ 
claim 7, was not anticipated, and discloses Invention, covering a meritori- 
ous improvement ; also held Infringed. 

2. Patents «=»230 — ^Insiiinoement — "EQurvALBNCY." 

"Equivalency" in the patent law Is not necessarily mutual, and whether 
the device of a defendant Is the equivalent of that of complainant's patent 
depends upon the scqpe of the claim in suit 

[Ed. Note.— For other cases, see Patents, Cent Dig. S 367. 

For other definitions, see Words and Phrases, First and Second Series,. 
Equivalent] 

3. Patents ^=:»112(4) — Infbingement — Pbesuhption from Isstne ot Later 

Patent. 

The Issue of a later patent raises no presumption of noninfringement of 
an earlier, and usually does not even tend to establish that conclusion. 

[Ed. Note. — For other cases, see Patents, Cent Dig. S 166.] 

Appeal from the District Court of the United States for the East- 
cm Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the General Electric Company against the Electric 
Controller & Manufacturing Company. Decree for defendant, and 
complainant appeals. Reversed. 

W. K. Richardson, of Boston, Mass., for appellant 
Karl Penning, of Cleveland, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and HOLUS- 
TER, District Judge. 

DENISON, Circuit Judge. The appellant filed in the court below 
the usual infringement suit, based upon claims 5, 6, 7, 28, 29, 30, 3U 

^B»For other cases see same topic A KET-NUMBER in all Key-Numbered Digests ft Indtxts- 
* For opinion on application to modify mandate, see 243 Fed. 1007. 156 0. C. A. -«-. 
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32, 45, and 47 pf patent No. 763,658, issued June 28, 1904, to the 
Sprague Electric Company as assignee of the inventor, Carrichoff . Up- 
on the argument below, it relied chiefly, if not wholly, upon 5, 6, and 
7. The bill was dismissed by a decree adjudging all tfie 10 claims void 
for want of invention. Upon this appeal, complainant assigns error in 
the conclusion as to each of these claims; but, by its brief in this 
court, it rests its appeal solely upon claims 6 and 7. It does this, 
coupled with an express disclaimer of acquiescence in the decree as to 
the remaining claims aflFected, but for the purpose, as it says, of sim- 
pHf yingthe issue. 

[1 ] The patent relates to a controller for an electric motor. Claims 
5, 6, and 7 are given in the margin.* 

We do not attempt any complete statement of construction or op- 
eration. The general aspect of these matters is familiar to counsel and 
to the parties, and to all who might be interested in patents involving 
the same subject-matter; to others they are not important. We do 
not undertake to achieve perfect accuracy either in the use of the 
technical terminology or with reference to operative conditions; we 
propose only so much of statement as to make our conclusions intel- 
ligible. The rotation of the armature of an electric motor, resulting 
from the current conducted thereto over the line from the source of 
power, creates a counter electromotive force which (so to speak) neu- 
tralizes or dams back a large part of the original electromotive force. 
The net resultant becomes the effective operating power, and the motor 
is so built as to be adapted and fitted for only this net resultant. For 
example, it may be supposed that the line will furnish 100 power units, 
and that the counter electromotive force, at the preferred motor speed, 
will be 80 units. The motor will then be so constructed that it will 
best operate under a net load of 20 units, but will be able to carry 40 
without injury, while it will be destroyed by the total load of 100, and, 
indeed, will be liable to injury by much more than 40. Accordingly, 
the current is taken from the line to the motor through a series of 

1 5. Tbe combination with a motor, of an electrically operated controller for 
the motor, a master switch, a circuit from the master switch, a series of con- 
secutively operating magnets for the controller, a throttle operated by the 
current through the motor, contacts in the msaster switch circuit which are 
oontiolled by the throttle, and a ocmtact in the circuit through each magnet, 
except the circuit through the magnet first operating, which is closed by the 
magnet which precedes in operation, substantially as described. 

6. The combination with a motor, of an electrically operated rheostat for 
the motor, a master switch, a circuit from the nrtister switch, a series of con- 
secutively operating rheostat magnets, a throttle operated by the current 
through the motor, contacts in the master switch circuit which are controlled 
by the throttle, and a contact in the circuit through each magnet, except the 
circuit through the magnet first operating, which is closed by the magnet 
which precedes in operation, substantially as described. 

7. The combination with a motor, of an electrically operated rheostat for 
the motor, a master switch, a circuit from the master switch, a series lOf con- 
secutively operating rhfeostat magnets, a throttle operated by the current 
through the motor, contacts in the master switch circuit which are controlled 
by the throttle, a branch circuit from the master switch through eac±i rheo- 
stat magnet, and a contact in the branch circuit through each magnet, except 
the circuit through the first magnet operating, which is closed by the magnet 
which precedes in operation, substantially as described. 
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resistances, which, in this supposed case, allow only 40 to pass. As 
the motor speeds up, and the counter electromotive force develops, the 
net current will be reduced to 8 units, and the device will be inefficient 
To avoid this result, as soon as the net current falls to 20, a section of 
resistance should be cut out, and the amount of current admitted from 
the line increased to 60, and, in the same way, the amount should be 
successively stepped up to 80 and 100. The device by which the resist- 
ance is thus cut out step by step, and the current controlled, is called 
a rheostat, and it consists of a switch maintaining at one pole a con- 
stant contact with the line and at the other end selective contact with 
the resistances. In its simplest form, this is manually operated, as 
in the familiar instances of the controller of the electric street car or 
automobile. For many uses manual control is not practicable, and 
automatic electric control becomes necessary. 

Before Carrichoff's improvement, this automatic control had been 
accomplished with more or less success by three classes or types of 
apparatus. In the first or time limit class, some timing device was ar- 
ranged to operate the successive resistance cut-outs at predetermined 
and fixed time intervals. This is so far from CarrichofF*s system that 
it, together with the manual control t3rpe, needs no further consider- 
ation. 

In the second type, the current generated by the motor and repre- 
senting the counter electromotive force, is led through a series of 
switches, the solenoid magnets of which are so wound that the first 
will be operated when this current reaches 40 units, and will then cut 
out a section of resistance ; the second, when it reaches 60, and will 
then cut out another section, etc. It seems to be clearly established that 
this system, under many and perhaps under usual conditions, is efficient, 
but that under other conditions which are not uncommon, and which, 
with certain installations, are to be expected, is not satisfactory. It 
has direct bearing upon Carrichoff's improvement only in one respect 
hereafter to be mentioned. 

The third type touched Carrichoff more closely. Indeed, this system 
was exemplified in the patent to Sprague, issued when he and Carrichoff 
were both in the employ of the Sprague Company, and Carrichoff, in 
his specifications, expressly declares his invention to be an improvement 
upon the plan of this Sprague patent. The Sprague plan, as far as 
it pertained to this particular subject, involved two features, which 
may be called his primary and his secondary features, and the claims 
of his patent (whether valid or not) seem to be partly generic, as rest- 
ing solely on this primary feature, and partly specific, as resting upon 
this secondary feature, when employed as a means of carrying out his 
generic thought. The primary feature consisted in the use of an 
automatic throttle to control tiie action of the successive resistance 
cut-outs. This throttle consisted of a solenoid magnet switch, inter- 
posed in the main circuit. So long as the current exceeded (e. g.) 
20, the magnet remained energized and its switch contacts were held 
up and open. When the current dropped below this point, the contacts 
dropped, an independent circuit from the master switch and leading 
through these throttle contacts was closed, and current was carried 
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to and operated a resistance controller device, whereby some resist- 
ance was cut out, the line current admitted to the motor increased 
above 20, and the throttle switch contacts were again opened. This 
operation would be automatically repeated as often as the current fell 
below the predetermined point and until the resistances were all cut out. 

For his secondary feature or specific form of controller mechanism, 
Sprague provided a revolving drum carrying contacts so arranged that, 
as it revolved, it would successively cut out the resistance sections. 
This part of the operation — ^the actual throwing of the switches which 
controlled the resistance sections — was as completely mechanical as if 
the drum had been revolved by hand; but he gave electrically auto- 
matic revolution to the drum by operating it with a small independent 
motor, called a pilot motor, and this motor was actuated by current 
through the throttle contacts, when they closed as above described. 
With each such dosing of the throttle, the pilot motor would be oper- 
ated until the drum had revolved enough to cut out one resistance, 
and so increased the line current in the motor and at the throttle, and 
so opened the throttle and stopped the pilot motor. As with reference 
to the system last described, tfiis pilot motor drum, system gave fairly 
good satisfaction, and was and is considerably used, but has certain 
comparative disadvantages. 

We come, now, to the Carrichoff improvement. He adopted and em- 
ployed what we have called the generic or primary part of Sprague's 
invention, viz., the solenoid magnet throttle, as the m^eans of automati- 
cally sending out an electric messenger whenever the motor current 
fell to the point which called for an increased current from the line, 
which messenger should operate one step in the resistance-shunting 
process. For Sprague's pilot motor drum, Carrichoff substituted a 
series of solenoid magnet resistance shunting switches (which, for con- 
venience, we will hereafter refer to merely as magnets 1, 2, 3, etc.). 
The current which is caused by the closing of the throttle contact, 
energizes magnet 1, whereby its contacts are raised and closed, one 
section of resistance is cut out, and the line current is shunted through 
this closed switch around that resistance section. The lifting of the 
core of magnet 1 at the same time lifts a plale, closing contacts in a 
circuit from the master switch through the magnet winding to the 
ground, whereby this magnet continues to be energized and so to 
cut out this section of resistance, regardless of the subsequent open- 
ing or closing of the throttle. The same lifting action also closes 
contacts between magnets 1 and 2, whereby there is completed a cir- 
cuit from the master switch through magnets 2 and 1 to the throttle 
and ground, so that the closing of the throttle contacts thereafter will 
close this circuit and energize magnet 2. The same thing then hap- 
pens as with magnet 1 ; another section of resistance is cut out, and a 
maintaining circuit for 2 is closed. The same steps occur in succession 
with the other magnets. The result is that, when the current in the 
motor circuit falls below 20 (continuing to use our arbitrary illustra- 
tion), the throttle closes, the first magnet is energized, its section of 
resistance is cut out, it is released from control by the throttle, the 
next magnet is rendered subject to that control ready for the next 
»tep in the process, and so on. 
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With this description, the recited claims will be intelligible. It is 
evident that claim 5 is intended to be somewhat the broadest of the 
three, in that it uses the word "controller" in the place of "rheostat," 
and yet it is difficult to see how the structure necessarily required by 
its language can differ materially from the structure contemplated by 
claim 6 ; also it is to be observed that claim 6 calls for a contact "in 
the circuit through each magnet," while claim 7 specifies that there is 
a branch circuit from the master switch through the rheostat magnet, 
and calls for a "contact in this branch circuit" it is not readily ap- 
parent that there can be a circuit through each magnet, as called for by 
claim 6, which will not necessarily be the branch circuit called for 
by claim 7. The relative construction of the three claims in this re- 
spect has not been argued, and we do not see that it is material. If, 
in fact, the Patent Office has granted three claims which cannot be 
distinguished from each other, the defendant is not harmed by this 
duplication; and the government is not asking cancellation of the 
patent. We may fairly take the seventh claim as the one which should 
be considered, and its consideration may well be approached from 
the standpoint stated by this court in Dayton Co. v. Westinghouse Co., 
118 Fed. 562; 566, 55 C. C. A. 390, 394, as follows: 

''But It is still contended that, conceding the fact to be that no one had 
nmde these particular inventions, yet that, so much was known to men learned 
in the science or skilled in the art of the subject, it did not involve invention 
to devise these ways and means for accomplishing the desired result As to 
this it must be said that the subject is one of the most abstruse and subtle 
of all the practical sciences, and its pursuit involves the exercise of the keen- 
est intelligence and most patient research that gifted men can bestow upon it. 
We ought, therefore to be cautions, when a distinct and practical improvement 
is made in so useful an art, in denying to the author the reward whidb. the 
law gives to mteritorioua inventions." 

We find no sufficient reason in the record for den3nng to this claim 
the merit of invention. Its, distinctive thought lies in the idea that a 
series of rheostat magnet switches for resistance shunting should be so 
related to a throttle that the first is controlled by the throttle, and 
that the operation of the first, under the influence of the throttle, brings 
the second of the series within the throttle control and frees the first 
therefrom ; the operation of the second brings the third to a condition 
ready to be operated by the throttle and frees the second, etc. This 
idea was wholly novel in this art and has been extensively put into 
practical use. It is unquestionably an efficient and useful combina- 
tion, and the patent monopoly granted therefor must be sustained. 

We say this idea was wholly novel. Of course, this depends upon 
the breadth which the idea is thought to have, and we do not mean 
to question the existence of suggestions and analogies which in the 
light of the patent disclosure can be developed into a close resemblance. 
Indeed, the very wealth of material which defendant puts forward as 
•'perfect anticipations" makes it difficult to choose those things which 
merit discussion. 

[2] The opinion below indicates that the Sprague patent was de- 
fendant's chief reliance. We have already described Siis patent It 
seems that complainant, owning also the Sprague patent, had brought a 
suit thereon against defendant, involving the same infringing device 
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here involved, and that, in that case, Mr. Bentley, the expert for com- 
plainant there and here, had testified that defendant's device, which 
responds to the description we have given of Carrichoflf's structure, 
was the equivalent of Sprague. Whereupon defendant's counsel say 
that as soon as, in this suit, defendant's device is claimed to be the 
equivalent of CarrichofF, it follows that Carrichoff must be invalid, 
because he then, also, must be the equivalent'of Sprague. This argu- 
ment overlooks the fact that equivalency in the patent law is not neces- 
sarily mutual. Whether the device of defendant is the equivalent of* 
that to which a plaintiff patentee has been granted a monopoly depends 
upon the scope of the claim in suit. The instant case well illustrates 
the fallacy which we noted in Curry v. Union Co., 230 Fed. 422, 429, 
144 C. C. A. 629. Mr. Bentley's testimony in the Sprague Case, taken 
altogether, makes it clear that he was finding equivalency in defend- 
ant's device only from the point of view of the broad claims of the 
Sprague patent, which were not concerned with the details which dis- 
tinguished defendant and CarrichofF alike from Sprague. It must be 
obvious, when our attention is drawn, that the defendant's device may 
be the full and complete equivalent of Sprague as to the thought on 
feature which was the subject of his generic invention above de- 
scribed, and yet that either Carrichoff or defendant, whichever was 
earlier, may involve additional and subordinate features of patentable 
merit, so that Carrichoff, if earlier, would dominate defendant. More 
concretely, when we consider merely the subject of a throttle which, 
by its successive opening and closing, cuts out successive sections of 
resistance, it may well be said that a pilot drum and a series of mag- 
netic switches are equivalents ; and yet the planning and arrangement 
of the magnets in their relation to the throttle and the way in which 
they shall be operated by it may be meritorious invention and may sup- 
port a valid patent. 

[3] In this same connection, it is to be observed that the defendant 
has a patent upon its form of device and insists upon the b<*nefit of 
some presumptions from this patent We do not need to repeat that 
the issue of the later patent raises no presumption of noninfringement, 
and usually does not even tend to establish that conclusion. The con- 
trary claim confuses the presumption of patentable difference with 
the presumption of noninfringement.^ Herman v. Youngstown (C. 
C. A. 6) 191 Fed. 579, 584, 112 C.X. A. 185; Curry v. Union Co., 
supra. 

The Sprague patent is further relied upon as an anticipation because, 
in his specification, he says : 

"Single or multiple magnets ntay be provided which operate rheostats or 
rheostat sections, either by single or stepped movements, to establish the par- 
ticular connections." 

Here is a suggestion that Sprague's system of throttle control could 
be used in connection with the type of apparatus which Carrichoff later 

a Our attention Is called to the language of this court in National Co. v. 
Balston Oa, 172 Fed. 393, 39S, 97 O. C. A. 91, in which there is a casual ref- 
erence to this presumption of noninfringement. There was in that case no 
occasion to observe the difference between the two presumptions, and the ref- 
erence thereto cannot be taken as a deliberate judgment upon the point. 
243 F.--13 
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devised. This situation is united with the alleged testimony of Mr. 
Bentley that the chief merit of Carrichoff's invention, lay in the con- 
ception that the thing could be done to make the argument that he in- 
vented nothing, since Sprague had disclosed the conception. This, 
again, overlooks the true substance of Mr. Bentley's testimony. It is 
not to the effect that CarrichofFs patent must rest on the conception 
that this ultimate result could be accomplished, but rather that its real 
merit lay in the conception that the throttle and successive magnets 
could be so arranged that they would operate in the manner pointed 
out in claim 7, and that, after this idea occurred to him, only ordinary 
skill was necessary to provide the apparatus which would carry it into 
effect. There is nothing to show that Sprague had this more specific 
idea. His suggestion is vague. It probably could be carried out more 
or less efficienfly in more than one way besides that which Carrichoff 
devised. 

Defendants also point out several old patents relating to a system of 
regulating the current furnished by a generator to a lamp circuit, and 
it is said that in this there is a throttle controlling a series of magnet 
resistance switches substantially as in Carrichoff. Likewise, the coun- 
ter electromotive force system is said to point the way to — even if not 
to embody — the same combination. We think these things are too 
far away. Each of them shows a series of electro-magnetic switches 
adapted to cut out separate sections of resistance ; but the latter has 
no throttle at all, and has a different principle of operation, while the 
former, though it has a regulating magnet, analogous in some respects 
to the throttle of Sprague and Carrichoff, does not disclose the idea 
that each magnet of the series can be in succession free from, subject 
to, and free from the throttle influence. The patents to Shepard and 
the second Sprague patent are said to show that it was old to use the 
throttle of Carrichoff for the operation of magnet switches for various 
motor grouping, instead of for throwing out resistance sections, and 
it is urged that there was no invention in the change, especially in view 
of the use of magnets for the latter purpose in the counter electromotive 
force system. It is enough to say of these patents that only by con- 
siderable elasticity of definition can their control devices in the main 
circuit be considered to be the throttle of Sprague and Carrichoff, and 
that they do not disclose CarrichofFs characteristic idea of having a 
series of magnets, each, except the first, successively (1) free from, (2) 
under, and (3) free from throttle control. If they rightly operate to 
limit somewhat the breadth of construction to be given to claim 7, that 
limitation is immaterial in this case. 

Without further discussion of the many pther earlier patents, we 
conclude that none of them are any closer than those which have been 
mentioned, and that they serve neither to anticipate Carrichoff nor to 
limit claim 7 in any essential degree. If it be thought that the main- 
tenance circuit, whereby each magnet, after operation, remains free 
from the throttle control, is essential to an operative combination, but 
is not implied by the terms of claim 7, and cannot be read in, the only 
practical effect is that one of the other claims sued on, instead of 
claim 7, would be the proper basis for the decree. 
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In our view of the scope of this claim, infringement must be con- 
ceded. Defendant urges that the claim is confined to a device where 
the first magnet of the series does not have its circuit subjected to 
the throttle by the operation of a preceding magnet, and that the de- 
fendant does not infringe because, in its device, the first one of the 
rhepstat magnets is put under the influence of the throttle by the oper- 
ation of a preceding magnet. This reasoning is not satisfactory. The 
language of the claim refers only to the series of rheostat magnets, and 
it is quite obvious that the first one of this series cannot be affected by 
the earlier operation of any preceding magnet of the same series. In 
the defendant's device, the preceding magnet is foreign to this series ; 
but when the critical time comes, when the combination of the Carrich- 
oflf patent is to be called upon to operate, it is found, in defendant's 
device, as in CarrichoflF's, that the first magnet of this series has its 
circuit closed ready to be affected by the closing of the throttle, while 
the remaining magnets have not, but each, except the first, is put under 
the influence of the throttle only by the operation of the preceding 
■ one. 

Neither do we think that infringement is avoided because the throttle 
takes only a measured portion of the motor current, instead of the 
whole, nor because the magnets have a slight, but inoperative, current 
of electricity passing through them before the throttle operates to pass 
current enough to make them work. 

Much is made of a difference between the form shown in the patent 
and the defendant's form as to the relative slow and quick action of 
the throttle and the magnets. This feature is not found in the claim, 
unless so far as necessarily unplied to make the claim operative, and 
to that degree, and in tlie sense involved in that implication, defend- 
ant's structure does not eliminate this feature. 

We conclude that complainant was entitled to the usual decree on 
claim 7. Under the circumstances of this case, we see no object in de- 
termining the validity or infringement of any other dairfi involved. 
We have suggested that claims 5 and 6 may be substantially the same 
as claim 7; of the remaining seven claims declared upon, some seem 
to be broader and some narrower than claim 7, and yet this superficial 
appearance may be incorrect. If counsel think that the validity and 
infringement of other claims should be decided bv us upon this record, 
we will consider suggestions to that effect filea before the mandates 
goes down; otherwise, and in view of the fact that complainant, in 
this court, has planted itself substantially upon claim 7, the decree 
to be entered below for injunction and accounting, will be based upon 
this claim alone, and; as to the other nine claims, will declare that no 
adjudication is necessary in order to dispose of the controversy. If, 
however, defendant desires to insist that any claim is void (for any 
other reason than because duplicative), so as to get the benefit of the 
rule that costs will not be awarded under a patent which is void until 
disclaimer filed (Cummer v. Atlas [C. C. A. 6] 193 Fed. 993, 998, 113 
C. C. A. 611), the remanding will be without prejudice to the right of 
the court below to consider that matter. 

Appellant will recover the costs of this appeal. 
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MBLBEB ▼. SCHOOL DIST. OF PITTSBURGH et aL 

(Circuit Court of Appeals, Third Circolt June 2, 1&17J 

No. 2217. 

L Patents ^=»82— Stnr fob Infringement— Date of Invention— Estoppel. 

The acquiescence by the applicant for a patent in the citation against 

him of references by the examiner precludes him in a subsequent suit 

fronK carrying back the date of his invention to antedate such references 

[Ed, Note.— For other cases, see Patents, Cent Dig. SS 105-107.] 

2. Patents €=s>328— Validitt and Infbinqement— Conceete and Steel Con* 
stbuction. 

The Melber patent. No. 660,518, for concrete and steel construction, as 
limited to meet citations by the Patent Office must be confined to a nar- 
row range, and, as so limited, held not infringed. 
ft. Patents ^=»328— Validity— Concrete and- Steel Conshiuotion. 

The Melber patent, Na 672,175, for concrete and steel construction, 
claims S, 9, 10, and 11, relating to wall construction, in view of the prior 
art, held Invalid, as too broad. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania; Charles P. Orr, Judge. 

Suit in equity by Frederidc Melber against the School District of 
Pittsburgh and others. Decree for defendants, and complainant ap* 
peals. Affirmed. 

Frank H. Drury, of Chicago, 111., and Edward A, Lawrence, of 
Pittsburgh, Pa., for appellant. 

Kay, Totten & Powell, of Pittsburgh, Pa. (Robert D. Totten, J 
Rodgers McCreery, and John D. Brown, all of Pittsburgh, Pa., of 
counsel), for appellees. 

Before BUFFINGTON, McPHERSON, and WOOI.LEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. Letters patent Nos. 660,518 and 
672,175 were issued to the plaintiflF, Frederick Melber, on October 23, 
1900, and April 16, 1901, respectively. The original application cov- 
ered both patents and was filed August 14, 1899, but the Office called 
for a division, and this requirement was complied with on May 5, 1900. 

[1] A few preliminary words may first be said concerning the date 
of the invention. In order to avoid certain references, an attempt 
was made to carry Melber's date back to September 14, 1897 ; but we 
think the attempt has failed. Without discussing the plaintiff's evi- 
dence on this subject, it is sufficient to say that these references were 
cited against the applicant by the examiner, and that Melber acquiesced 
in his decision, without any effort to antedate the invention. In our 
opinion this was a virtual abandonment of the September date, and 
prevents the patentee from relying on it now. Maier v. Bloom (C. 
C.) 95 Fed. 159; rule 75, Patent Office. 

[2] Both patents are for improvements in cement and steel con- 
struction. The specification of No. 660,518, aided by Figs. 1 and 2, 
will explain its scope : 

^=:»For other cases see same topic & KBY-NUMBER in all Key-Numbered Digests & Indexes 
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^'Mj invention, generally speaking, consists in a new and improved con- 
struction, in cement, concrete, and like materials reinforced by the introduction 
of metal tmrs, whereby the strains consequent of heavy loads are taken up 
and Inlury to the construction avoided. I am aware that it is not new to imbed 
metal in cement or concrete construction to strengthen the same; but such 
metal has heretofore been imbedded in the cement without any regard to the 
lines of application of the resultants of the respective strains, thus confusing 
the calculation of the existing strains and rendering the accurate application 
of the formula of engineering impossible. These crude methods of introducing 
leinforcing metal also result in the requirement of a larger percentage of 
metal and cement than by the use of my invention. Thus the expense of 
manufacture is greatly increased ; also many strains are thus undiscovered or 
unmeasured and accordingly unprovided for. 

"By the use of my invention the minimum amount of cement and metal is 
required to produce the maximum amount of strength. 

"The following is a detailed description of my invention, reference being 
had to the accompanying drawings, which make part of this specification: 

"Figs. 1 and 2 illustrate my method of introducing the reinforcing metal 
Suppose a construction — such as a girder, slab, or post A, showh in broken 
elevation— to be supporting a load B, applied from above, as indicated by 
the .arrow in the drawings. This, of course, would cause compression strains 
to appear above the horizontal neutral axis B' B' and tensile strains below the 
same. I then calculate the tensile strains and the point of application of the 
resultant D, and through that point I imbed in constructing A a metal rod or 
bar of sufficient strength to take up and relieve the cement from the calculated 
resultant of the tension strains. This bar I have indicated by dotted lines in 
Fig. 1 and marked i. I may also calculate the resultant of the compression 
strains D' and imbed through the same rod 1' of sufficient strength to take up 
said strains; but, as is well known, material sucdi as cement or concrete is 
able to provide 'for ordinary compression strains successfully without the 
aid of reinforcing metal. If I should imbed bar 1 below point />, the point of 
application of the resultant of compression strains would correspondingly be 
raised toward the txx^ of the construction A, thus causing an enlargement of 
the outer fiber strains, the limit of which is, of course, the determined factor 
of safety, and correspondingly if bar D were raised the point of the appli- 
cation of compression strains will be lowered toward the center of A. By a 
well-known rule of engineering, as the distance between the two points D and 
D' decreased, the force applied would correspondingly increase to maintain the 
'couple,' so larger metal rods would be required to take up the increased 
strains. It will thus be seen that the only proper place for the rod i to be 
imbedded is through the calculated point of application of the resultant of 
the tension strains — namely, D. The resultant of tension strains, when ap- 
plied at point D, is of course equal to the sum of the individual tension 
strains resulting from load B ; but if the resultant were applied at any other 
point than point i>«an entirely new set of fiber strains would be produced, 
thus producing fiber strains at the point of the former neutral axis B' B\ 
and hence the formula used for calculating the strains could not be applied, 
and the strength of the girder would be an unknown quantity. It will be 
readily seen from the above that the sole point at which the metal must be 
placed is exactly through the points of application of the resiUtant of the 
fiber strains. In such case the exact strength of metal can be determined to 
take up Uie known resultant of the tension strains. 

"To resist the calculated horizontal shearing strains, I introduce into the 
construction A the vertical metal rod S, Fig. 2, with sufficient cross-section to 
resist the calculated shearing strains. The vertical shearing strains I also 
take up by Introducing a horizontal metal rod S of sufficient strength to take 
up the calculated vertical shearing strains. I also calculate the resultants of 
the known vertical and horizontal shearing strains, and at right angles to 
said resultant I imbed a metal bar ^ # of sufficient strength to take up the 
known resultant strains. As these shearing strains are computable exactly, I 
imbed the rods at the exact point where the strains are exerted, and thu.«i no 
excess or insufficiency of relnXorcement Is Incurred, as must necessarily be 
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the case where the metal Is Introduced without careful calculation as to the 
exact position it Is to be placed. 

*'It will readily be seen that where I haye imbedded my metal rods in the 
material I have the equivalent of a vertical .girder, 1 being the lower or 
tension chord, ia, or, if no rod be there Imbedded, the cement representing the 
compression chord, and the horizontal component of rod 4 would transmit the 
horizontal shear strains as compression to the top and as tension to the bot- 
tom of thA construction. By this method I am enabled to design the girdei; 
slab, post, or other construction so as to avoid excess of cement or concrete 
by calculating the place of application and strength of strains and placing the 
material properly reinforced just where the load and strains consequent ther» 
to demand." 
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The claims now in controversy are as follows : 

**% In cement or concrete construction, metal reinforcing bars, unattached at 
their ends to other metal reinforcing bars, imbedded therein transversely to 
the calculated shearing strains. 

'*2. In cement or concrete construction, metal reinforcing bars, unattached 
at their ends to other metal reinforcing bars, imbedded therein transversely 
to the resultant of the calculated shearing strains. 

''S. In cement or concrete construction, metal reinforcing bars, unattached 
at their ends to other metal reinforcing bars, imbedded therein transversely to 
the calculated shearing strains, and other metal reinforcing bars Imbedded in 
said construction to resist the tension strains. 

"4. In cement or concrete construction, metal reinforcing bars, unattached at 
their ends to other metal reinforcing bars, imbedded therein transversely to 
the resultant of the calculated shearing strains, and other metal leinforcing 
bars imbedded in said construction to resist the tension strains." 

**1, In cement or concrete construction, metal reinforcing bars, imbedded 
therein to resist the calculated shearing strains, and other metal reinforcing 
bars, imbedded in said construction to resist the calculated tension strains, 
all of said bars being mutually unconnected and two or more of said bars, re- 
sisting like strains, having their &x.6b overlapping within the construction." 

In their original form, the claims were too broad ; e. g. : 

"(1) In cement or concrete construction, metal imbedded therein in such a 
position as to resist the calculated strains." 

"(3) In cement or concrete construction, metal bars imbedded therein 
transversely to the calculated shearing strains." 

The examiner rejected these and other claims, citing the patents 
to Waite, No. 606,696, July, 1898; to De Man, Nos. 607,223 and 607,- 
224, July 12, 1898; to Hennebique, Nos. 611,907 and 611,908, October 
3, 1898; and to others. And, as the claims gradually became more 
limited, he continued to reject them, until they finally took on their 
present form. As the result of this process, the first four claims are 
now restricted, instead of fundamental, and must be confined to a 
narrow range. Claim 7 is even narrower than the first four; it not 
only requires all the bars to be mutually unconnected, but requires also 
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that any two or more that resist a like strain shall have their ends 
overlapping "within the construction." We see no need to pass upon 
the validity of these five claims, for, without taking time to discuss the 
evidence, we think it clear that the defendants have not trespassed on 
the particular domain to which alone these claims can assert an ex- 
clusive right Melber concedes that he was not the first to discover 
strains in concrete, or to meet them by the use of metal ; his criticism 
of the earlier construction is that the metal had been combined without 
regard to "lines of application of the resultants of the respective strains, 
thus confusing the calculations of the existing strains and rendering 
the accurate application of the formula of engineering impossible," 
the result being a wasteful use of metal and cement. He therefore puts 
much weight on his method of calculating the lines of strain and of 
locating them accurately, saying : 

"It will be readily seen from the above that the sole point at which the 
metal must be placed is exactly through the points of application of the re- 
sultant of the fiber strains." 

It is especially to this point that his patent is directed, and obviously 
his bars can be more readily placed if they are detached than if they 
are part of a fixed latticelike structure. In the defendants' construc- 
tion these calculations have not been made, and the bars have not been 
laid on any such theory. On the contrary, the bars are laid near the 
surface of the concrete, being merely covered thereby for protection 
against fire. There are some other differences also 'tiiat need not be 
dwelt upon ; in our opinion the defendants do not infringe the specified 
claims of the first patent. 

[3] The only claims of the second patent, No. 672,175, that are 
now insisted on, are Nos. 5, 8, 9, 10, and 11 : 

"5. In cement or concrete construction, two or more girders, metal rods 
imbedded in said girder along the lines of the tension strains, other metal 
rods, unattached at their ends, imbedded in said girders transversely to the 
shearing strains, and floor slabs connecting said girders." 

*'8. In cement or concrete construction, a wall of cement or concrete, 
brackets attached to said wall, and metal reinforcing rods imbedded in 
said construction. 

''9. In cement or concrete construction, a wall of cement or concrete, brack- 
ets attached to said wall, metal reinforcing rods imbedded In said waU and 
said brackets, and means for anchoring said construction. 

"10. In cement or concrete construction, a wall, brackets attached to said 
wall, flanges on said wall and said brackets, and means for anchoring said 
construction. 

'*11. In cement or concrete construction, a wall, brackets attached to said 
wall, flanges on said wall and said brackets, meana for anchoring said struc- 
ture, and metal reinforcing rods imbedded in said structure." 

The new feature of claim 5 is the "floor slabs connecting said 
girders"; the other features belonging to the earlier patent. It is 
not easy to see the importance of the slabs, and so little attention has 
been paid to this claim in argument that we shall pass it without fur- 
ther comment. The other claims — 8, 9, 10, and 11 — relate to wall 
construction and cannot be sustained. In view of the prior art, they 
are too broad, and were properly declared invalid* 

The decree is affirmed. 
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CARPER ▼. CROWN CORK & SEAL CO. OF BALTIMORE CITX. 

(Circuit Court of Appeals, Fourtb Clrcoit June 1, 1917.) 

No. 1493. 

Patents ^=s>S2S — ^Validity and Infbinqement — Bottling Machine. 

The Carper patents, No. 1,012,984 and ' No. 1,120,506, eaA for a 
bottling machine, are ralid and entitled to a fairly liberal constmction ; 
. also held infringed as to various claims, but not infringed as to claim 
1 of the second patent. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in equity by the Crown Cork & Seal Company of Baltimore 
City against Albert A. Carper. Decree for complainant, and defend- 
ant appeals. Affirmed. 

For opinion below, see 229 Fed. 748. 

William F. Hall and Melville Church, both of Washington, D. C. 
(Edward N. Rich, of Baltimore, Md., on the brief), for appellant. 

James Q. Rice, of New York City (A. E. Donaldson, of Baltimore, 
Md., on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The Crown Cork & Seal Company, 
plaintiff below, being the owner by assignment of Carper patent No. 
1,012,984, for bottling machines, dated December 26, 1911, and Carper 
patent No. 1,120,596, for bottling gaseous liquids, dated December 8, 
1914, on or about May 25, 1915, filed its bill of complaint against 
the Carper Automatic Bottling Machine Company, of Baltimore, Md., 
and Albert A. Carper, for infringement of these patents, and made 
a motion for injunction pendente lite. The machine complained of as 
infringing the patents had been installed in the plant of one of plain- 
tiff's customers, the Coca-Cola Bottling Company, in Baltimore. 

This motion for injunction was heard by the court below on June 
9, 1915, the witnesses being examined in open court. The motion was 
granted June 18, 1915. The case came on for final hearing October 
25, 1915. The testimony which had been taken at the trial of the mo- 
tion for preliminary injunction was stipulated into the record, and fur- 
ther examination of witnesses by defendants and by plaintiff in rebuttal 
was had. On December 29, 1915, the court below handed down a deci- 
sion sustaining the patents in suit and holding the defendants to in- 
fringe. A decree was duly entered on January 10, 1916, from which 
the defendant Albert A. Carper appealed. 

We have given much thought to this case, owing to the intricacy of 
some of the points involved. After fully considering the facts, as well 
as the law applicable thereto, we are satisfied that the court below was 
warranted in entering the decree that it did. The facts are fully and 
fairly stated by the court below, and, being in accord with the conclu- 
sions of law, we content ourselves by adopting the opinion of the lower 
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court as the opinion of this court— the same being reported in 229 
Fed. 748. 
For the reasons stated, the decree of the lower court b affirmed. 



8INGBR T. AMERICAN DRUGGIST SYNDICATE. 

(Circuit Court of Appeals, Second Circuit May 25, 1917.) 

No. 216. 

Patents ^s»328 — ^Validptt — ^Invention — Cabtoh and DispulT Detios. 

The Singer patent, No. 880,410, for a combined carton and display 
device, claim 1, held void for lack of invention. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by Joseph B, Singer against the American Druggist 
S3mdicate. Decree for complainant, and defendant appeals. Re- 
versed. 

For opinion below, see 233 Fed, 266. 

Robert B. Olsen, of New York City (Alfred C. Coxe, Jr., of New 
York City, of counsel), for appellant. 
Goepel & Goepel, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from the decree of the 
District Court for the Eastern District of New York sustaining daim 
1 of letters patent 880,410, for combined carton and display device, 
issued February 25, 1908, to Joseph B. Singer, assignor to Oscar H. 
Hersey, trustee. 

We have heretofore sustained claims 2, 3, and 4 of this patent upon 
the opinion of Judge Mayer in Singer v. Lamont, Corliss & Co. (D. C.) 
227 Fed. 462, and 227 Fed. 1022, 141 C. C. A. 654. The question of 
their validity was regarded as doubtful, but was resolved in favor of the 
patentee because of the conmiercial success of the device. 
. Claim 1 reads: 

"1. The improved carton and dl^lay device comprising a body having folded 
ends and slots in the upper edge of said ends, a back display surface attached 
to said body, brackets on the said bade display surface, and tongues on the 
said brackets engaging the said slots ip the said ends." 

The prior art is quite full of boxes made from folded carton Wanks, 
some of which were also designed to display advertisements. The 
great advantage of Singer's invention was that his carton blank, though 
glazed and printed on one side only, could be folded into a box with a 
back and front display surface when the box was opened, viz. one on 
the inside of the cover and another on the outside of the front edge. 
When the box was closed, these surfaces were folded in so that they 
were not exposed to injury during transportation. This was his inven- 
tion. 
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Claim 1 makes mention of the display surface on the back of the box, 
but says nothing about the front. The invention recognized in our 
prior decision was the production of two display surfaces by glazing 
and printing upon only one side of the carton blank. No doubt the 
mechanical features of the Singer box, as covered by claim 1, make it 
superior to any other box in the prior art, and the defendant uses it for 
this reason; Still we think no invention is indicated thereby. The 
process of folding a blank carton into a box has been a gradual one of 
improving here and there the mechanical details of the original concep- 
tion. Nor does it involve invention to print an advertisement on the 
inside of the cover of such a box. 

We think claim 1 is invalid for lack of invention, and therefore the 
decree is modified, and the court below directed to pronounce said 
claim invalid; costs of this court to the appellant 



B. G. LYONS & RAAS CO. v. DEUTSCHE DAMPSCHIFFrAHBT&. 

GESELSCHAFT KOSMOS et al. 

(District Court, N. D. CaUfornJa, First Division. May 16, 1917.) . 
No. 15879. 

Admiralty ^=:>54 — ^Fobbiqn Attachment — Afpbabancb or Respondknt. 

The owner of a vessel seized under foreign attachment, who has not 
been served with process, is not required to give a stipulation for valiia 
as a condition precedent to entering appearance to defend the suit 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §} 44;Mt47.] 

In Admiralty. Suit by the E. G. Lyons & Raas Company against 
the Deutsche Dampschifffahrts-Geselschaft Kosmos, a corporation; 
and Olson & Mahony, a corporation. On motion by libelant for entry 
of default. Denied. 

Andros & Hengstler and Golden W. Bell, all of San Francisco, Cal., 
for libelant. 

Denman & Arnold and Wm. B. Acton, all of San Francisco, Cal., 
for respondent Deutsche Dampschifffahrts-Geselschaft Kosmos and 
others. 

DOOLING, District Judge. The libel was filed August 25, 1915, 
and on the same day, upon order of the court, a citation and foreign 
attachment issued. The marshal's return on the process shows that 
he was unable to find the respondent in this district, and that conse- 
quently he — 

"attached the steamship Serapis belonging to the respondent, at San Francisco, 
and took the said steamship into his custody without placing a keeper in 
charge thereof, on August 25, 1915." 

The attachment with the return was filed in this court on August 
30, 1915, after which nothing seems to have been done until April 20, 
1917, when the following appearance was filed on behalf of respondent, 
the owner of the Serapis : 
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""Appearance of Kosmos LIn& 

"To the Clerk of the Above-Entitled Court, and to Libelant Above Named, and 
To Messrs. Andros Hengstler and A. Heynemann, Esq., Its Proctors; 
"Yon, and each of you, will please take notioe that Deutsche Dampschlff- 
fahrts-Geselschaft Kosmos, a corporation, one of the respondents named 
above, hereby aiqpears in said action, through the undersigned, its proctors, 
and requests the derk of said court to oiter said appearance of record. 
"Dated April 18, 1917. Denman and Arnold, 

"Proctors for Deutsche Dampsctilflfahrts-Geselschaft Kosmos, a Cor- 
poration, also Known as Kosmos Line." 

No stipulation was filed by respondent, nor docs it ask that its vessel 
be released from the attachment. Libelant now moves that the default 
of respondent be entered, or that it be directed to file a stipulation for 
the amount claimed in the libel. The motion is resisted by respondent. 

The theory upon which libelant makes this motion is not quite clear. 
No application for a default was made prior to the appearance above 
noted. It is quite true that the admiralty rule (Rule 4, 29 Sup. Ct. 
xxxix) provides that the attachment may be dissolved upon the defend- 
ant giving bond or stipulation to abide all orders, interlocutory or final, 
of the court, and pay the amount awarded by the final decree. But if 
the respondent does not seek a dissolution of the attachment, it seems 
to me he may file his appearance and answer the libel as in other <:ases 
without filing such stipulation, letting libelant look to the attached 
vessel to satisfy any decree thereafter entered. 

There does not seem to be anything in the rules which requires a 
respondent, who comes in to defend his goods taken by virtue of a 
foreign attachment, to secure the release of such goods by stipulation 
as a condition precedent to his right to defend them. 

The motion will therefore be denied. 



In re SAM£T. 

(District Court, D. Maryland. June 21, 1917.) 

Bankbxtptct «=>407(5) — ^Dischaboe — Reoht to. 

A bankrupt, who was indebted to a bank and desired to renew notes 
when they fell due, executed more than a year before adjudication a 
statement in writing as to his financial condition, which was false. The 
bank permitted him to renew obligations as they fell due, and at the 
time of adjudication the debt was less than at the time when the state- 
ment was executed. The bank, relying on the statement, did not apply to 
the debts due it the balance due the bankrupt on hand at the time the 
notes fell due, and by reason of its fUlure the bankrupt's debt was great- 
er than it would have been, had such balance been applied. Held, that 
the bankrupt was not entitled to a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Gent Dig. §§ 760, 761.1 

In Bankruptcy. In the matter of the bankruptcy of August Samet, 
individually and trading as A. Samet & Co. On opposition to dis- 
charge. Discharge denied. 

Edward Duffy, of Baltimore, Md., for objecting creditor. 
Bemhard Cline, of Baltimore, Md., for bankrupt. 

^s»For other cases see same topic ft KET-NUMBER In all Key-Numbered Digests ft Indexes 
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ROSE, District Judge. August Samet was adjudicated a bankrupt 
on the 14th day of March, 1916. He then was indebted to t^e Farmers' 
& Merchants' National Bank of Baltimore, which opposes the grant- 
ing of his discharge on the ground that for the purpose of obtaining 
credit from it, on tiie 26th day of February, 1915, he made a statement 
in writing to it of his financial condition as of January .15, 1915, and 
thereafter obtained from it money on credit upon said statement, and 
that the statemient was materially false. 

There is no question that the statement was made, and none that it 
was false, and false to the knowledge of the bankrupt when he made it 
Instead of having a stock of merchandise worth nearly $11,000, as the* 
statement purported to show, he was well aware that he had less than 
$5,000. Instead of having good accounts receivable due from custom- 
ers to the amount of over $9,800, he knew that he did not have half 
that amount, probably not a third of it. 

The only question in the case is whether, within the meaning of the 
statute, he obtained money upon the faith of such statement. When he 
made it, he owed the bank $4,400. At the time he failed, that debt had 
been reduced to $3,600. It appears his indebtedness from first to last 
was represented by several promissory notes matiiring at different 
dates. When one of these notes fell due, he oflFered for discount an- 
other note for the same or for slightly smaller sum, and gave his check 
for the amount of the old note. At the date of maturity of each of 
these notes he always had some money in bank. On several occasions 
he had, at the beginning of business on the day on which the note fell 
due, a balance large enough to have paid the note so falling due in full, 
and on one occasion he had such balance at the end of the day. The 
bank would have been able, on the day any one of the notes fell due, to 
have applied the balance in bank to the reduction or extinguishment of 
such a note. It did not do so because, while it regarded his condition 
as unsatisfactory, his statement led it to believe that such a drastic 
course of action was not required for the protection of its interests. 
In the aspect of the case most favorable to him, the eflfect of the bank's 
reliance upon this statement was that at the time he became a bankrupt 
he owed tfie bank upwards of $200 more than he would have owed it, 
had the bank earlier availed itself of the remedies within its power. 

The question here presented was before me in the Case of Waite et 
al., 223 Fed. 853, on appeal Doyle v. First National Bank of Baltimore, 
231 Fed. 649, 145 C. C. A. 535, and I there decided it adversely to the 
bankrupt. Doyle, one of the partners affected by that decision, tock his 
case up on appeal. The Circuit Court of Appeals did not find it nec- 
essary to pass on the correctness of my ruling in the respect mentioned, 
it having reached the conclusion that Doyle had not knowingly partici- 
pated in the making of the false statement there relied on. I have not 
had my attention directed to any subsequent cases in which this ques- 
tion has been raised. The point is undoubtedly a close one, as I fully 
recognized in the opinion in the Waite Case, but now, as then, it seems 
to me that the conclusion there announced was right 

It follows that the discharge must be denied. 
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FREY & SON, Inc, r. OUDAHY PACKING CX>, 

(District Court, D. Biaiyland. June 21, 1917.) 

Dauaobb ^=s>225 — Recovebt — ^Amount. ' 

In an action for damages for tortious injury, where plaintiff proved a 
loss of profits it would have made on resale of a commodity, had it been 
able to buy such commodity at the price other jobbers could obtain it from 
defendant, plaintiff can only recover for those damages suffered before the 
date of the filing of the suit, and is not entitled to recover those suffered 
between that time and verdict 
[E3d. Note. — For other cases, see Damages, Cent. Dig. f 667.] 

At Law. Action by Frey & Son, Incorporated, against the Cudahy 
Packing CcHnpany, a corporation. On objection to 3ie entry of judg- 
ment on so much of the verdict as ascertained the damages suffered by 
plaintiflF subsequent to the date of the filing of suit Judgment entered 
upon balance of verdict. 

See, also (D. C.) 228 Fed. 209 ; (D. C.) 232 Fed. 640. 

Daniel W. Baker, of Washington, D. C, and Horace T. Smith, of 
Baltimore, Md., for plaintiff. 

Gilbert H. Montague, of New York City, and Washington Bowie, 
Jr., of Baltimore, Md., for defendant. 

ROSE, District Judge. The defendant objects to the entering of the 
judgment upon so much of the verdict of tho jury in this case as as- 
certained the damages suffered by plaintiff subsequent to the date of 
the filing of the suit. In the naturfe of things there is no reason why a 
jury should not be allowed to ascertain and award the damages suffer- 
ed by plaintiff down to the time of trial, from wrongful acts of the 
same nature as those mentioned in the declaration. If such were the 
law, there would doubtless sometimes be difficulty in applying it; but, 
on the whole, much trouble and expense would be saved. 

The general rule is to the contrary; perhaps because when it was 
first formulated the judges were interested in the fees paid to the chan- 
cery for the writs, and they did not care to furnish for the price of one 
the justice that from their point of view should be paid for by the 
suing out of two or more. However this may be, it has long been es- 
tablished that the plaintiflf can recover only for such damages as were 
the consequences of what the defendant did before suit was brought, 
although it is immaterial whether the effect of what was done showed 
itself before or after the bringing of the suit, as, for example, where 
the thing complained of is a tortious injury to the person or property 
from some particular act, the plaintifiF may recover for any damage 
which manifests itself up to the time of the verdict. On the other 
hand, where the injury sued for is caused by a mere repetition or con- 
tinuation of acts of the same class as that for which the suit was 
brought, the plaintiffs recovery is limited to the damages resulting 
from such of those acts as were done before the bringing of the suit. 
In Lawlor v. Loewe, 235 U. S. 536, 35 Sup. Ct. 170, 59 L. Ed. 341, the 
plaintiff was allowed to recover for the damage done to it by a secon- 

^s»For oUi«r cams im ume topic ft HBT-NUMBBR In all Key-Numbered DlgeaU ft IvAexes 

Digitized by VjOOQIC 



206 243 FEDERAL REPORTER 

dary boycott instigated by the defendant before the bringing of the 
suit, although some of the injury did not. manifest itself until after- 
wards ; but the authorities cited by the Supreme Court in support of its 
conclusion do not justify the assumption that it intended to modify the 
previously recognized principles of law. 

In this case the only damage proved by the plaintiff was the loss of 
profits it would have made on resales of Old Dutch Cleanser, if it had 
been able to buy Old Dutch Cleanser at the price at which other job- 
bers could obtain it. Such damage is a damage which occurs from day 
to day, and the damage on one day is not the necessary result of an act 
done by the defendant at an earlier date. The difference between 
cases in which the jury can give damages down to the date of the ver- 
dict and those in which it cannot may bo illustrated thus : ' If the de- 
fendant had made some false and libelous statement against the plain- 
tiff, which acquired general circulation, the damage from that false 
and libelous statement might well have continued long after the bring- 
ing of the suit, and long after defendant ceased to be in business at all. 
On the other hand, if the defendant in the case at bar had wound up its 
affairs the day after the suit was brought, no one would contend that 
plaintiff was entitled to recover damages caused by the refusal of de- 
fendant to sell its goods after that date, or to permit other persons so 
to do, because both the motive and the power to enforce such refusal 
or restraint ceased with the defendant's going out of business. 

I wish the law were otherwise, but, as it is, I shall be compelled to 
set aside so much of the verdict as awards the plaintiff damages from 
the time of the institution of the suit to the verdict. Judgment in plain- 
tiff's favor will be entered upon the balance of the verdict 



ST. JOSEPH GAS CO. v. BARKER, Atty. Gen., et aL 
(District Court, W. D. Missouri, St Joseph Division. July 28, 1016.) 

1. Public Service Commissions ^=»7— Public Utilities— Contbacts. 

Notwithstanding contracts between parties engaged in producing, fur- 
nishing, or transporting public utilities, reasonable charges only will be 
allowed as against the public. 

2. Gas ^=»14(1)— Charges— Reasonable Charqes. 

In a proceeding to enjoin compliance with an order of the Public Service 
Commission of Missouri restraining complainant, which purchased natural 
gas from another company and distributed such gas to its patrons, from 
raising the rates of such gas, evidence held to show that the rate fixed 
as a reasonable rate at which complainant should obtain the natural 
gas was erroneous, and that the producing company was entitled to a 
rate equal, or nearly equal, to that fixed by the contract between it and 
complainant 
' [Ed. Note. — For other cases, see Gas, Cent Dig. { 10.] 

3. Gas €=3>14(1) — Rates— Public Service Commission Orders— Contbaotb. 

The contract price per thousand cubic feet at which a producing gas 
company agreed to furnish natural gas to the second company, which 
distributed the same to its patrons, is prima fade evidence of the rea- 
sonable value of the gas. 

[Ed. Note. — ^For other cases, see Gas, Cent Dig. ( 10.] 
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4. Ga8 ^=»14(1) — ^Rates— Reasonableness. 

A rate of 60 cents per thousand cubic feet of gas, proi)Osed to be charg- 
ed by complainant gas company, which purchased gas troxrt a producer of 
natural gas and distributed it to its patrons, held not unreasonably high ; 
complainant being entitled to earn at least 7 per cent on its investment 
used and useful in the business. 

[Ed. Note. — ^For other cases, see Gas, Cent. Dig. { 10.] 

6. Gas ^=>14(1) — ^Rates— Public Sebvice Commission— Injunction. 

Complainant purchased natural gas from a producing company under a 
contract whereby the producing company was to receive two-thirds of the 
rate charged. The producing conrpany was in the hands of a receiver, 
and, though its receiver represented he would not demand the full two- 
thirds of the retail price to which he was entitled under the contract, 
the court appointing him had taken no action. The rate of 40 cents 
per thousand cubic feet of gas in force produced for complainant, the 
distributing company, as great an income as would the proposed rate of 
60 cents in case the producing company demanded its full two-thirds. 
Held that, until the question of the abrogation or modification of the 
contract between complainant and the producing company should be 
presented to the court appointing the receiver, complainant was not en- 
titled to have enjoined an order of the Missouri Public Service Commis- 
sion prohibiting an increase of its rates, for such Increase might only 
result in a detriment to its patrons, and not increase complainant's in- 
come. 

[Ed. Note.— For other cases, see Gas, Cent. Dig. { 10.] 

6.- Receivehs ^=>95— Authobity— Poweb of Receiveb. 

A corporate receiver, unless authorized by the court appointing him, 
is without authority to nMike any binding agreement as to the modifica- ^ 
tlon or abrogation of the contract between the corporation of which, he 
was receiver and a third person. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. §| 17S-175.] 

In Equity. Bill by the St. Joseph Gas Company against John T. 
Barker, Attorney General for the State of Missouri, the Public Service 
Commission of the State of Missouri, William G. Busby and others, 
members, and others. On application for injunction. Application de- 
nied. 

Culver & Phillip and William E. Stringf ellow, all of St Joseph, Mo., 
for plaintiff. 

William G. Busby, of CarroUton, Mo., Alex. Z. Patterson and James 
D. Lindsay, both of Jefferson City, Mo., for the Attorney General and 
Public Service Commission of Missouri. 

Charles L. Faust, of St Joseph, Mo., for city of St Joseph. 

Before SANBORN, Circuit Judge,. and CAMPBELL and BOOTH, 
District Judges. 

PER CURIAM. The St Joseph Gas & Manufacturing Company, 
the immediate predecessor of the plaintiff, was incorporated in 1885, 
s^d the St Joseph Light & Fuel Company in 1890. Each company for 
a number of years owned and operated in the city of St. Joseph, Mo., 
a plant for the manufacture and distribution of artificial gas. In 1897 
the physical assets of the Light & Fuel Company were sold under fore- 
closure, and its property was thereafter consolidated with that of the 
Gas & Manufacturing Company, and the name of the latter company 
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was changed to the St Joseph Gas G>mpany, the pIsuntiflF in the pres- 
ent suit. 

This company, a corporation of the state of Missouri, continued to 
own and operate its gas plant, and up to 1905 was delivering manufac- 
tured gas at the rate of $1 per thousand cubic feet On August 13, 

1905, the St Joseph Gas Company entered into a contract, eflFective 
December 1, 1905, with the Kaw Gas Company, a corporation of the 
state of West Virginia (afterwards niei^ed into the Kansas Natural Gas 
Company). This contract recited that the Kaw Gas Company was the 
owner of leases of natural gas producing lands, with gas producing 
wells developed, in the state of Kansas, and was desirous of marketing 
its natural gas product Said contract recited further that the St 
Joseph Gas Company was the owner of a system of pipes for the dis- 
tribution of gas in the city of St. Joseph, Mo., and desirous of secur- 
ing a supply of natural gas for said city. Said contract provided that 
the Kaw Gas Company should deliver natural gas to the St Joseph 
Gas Company at a point at the city limits of St. Joseph, Mo., for a pe- 
riod of 20 years after December 1, 1905 ; and the St Joseph Gas Com- 
pany agreed to purchase, receive, and pay for the natural gas so deliver- 
ed, as the gas should be demanded by its consumers, and to distribute 
the same through its system of pipes in the city of St Joseph, the quan- 
tity of gas purchased to be ascertained by monthly readings of the 
meters in use by the consumers of such gas. The price was fixed for 
the consumer at the minimum rate of 30 cents per thousand cubic 
feet for five years, and at a minimum price of 40 cents per thousand 
cubic feet thereafter. Twenty cents per thousand cubic feet was to 
be paid by the St. Joseph Gas Company to the. Kaw Gas Company dur- 
ing the period when the price to the consumers should be 30 cents for 
1,000 cubic feet The contract further provided that: 

"The price of 20 cents per thousand cable feet for natural gas to be paid 
by the St Joseph Company Is based on a general price of 30 cents net per 
thousand cubic feet to the St Joseph Company's consumers; but should 
the St Joseph Company at any time obtain a higher price for natural fas 
than 30 cents net per thousand cubic feet for any part or aU of the gas par* 
chased from the Kaw Company, then and in that event, the price to be paid 
the Kaw Company shall be, for all natural gas sold at the higher price, 20 
cents per thousand cubic feet, plus two-thirds of the excess price obtained by 
the^St Joseph Company. In the event that any natural gas is sold at less 
than 30 cents per thousand cubic feet as hereinafter provided, to the St 
Joseph Company's consumers, then the price to be paid the Kaw Company 
shall be 20 cents per thousand cubic feet less two-thirds of the reduction made 
by the St Joseph Company from its regular price of 30 cents per 1,000 cubic 
feet The Kaw Company shall receive two-thirds of the amounts collected 
from the consumers failing to take advantage of the discount aUowed for 
prompt payment" 

Pursuant to the terms of said contract, the St. Joseph Gas Company 
since about February, 1906, has been engaged in selling and distributing 
natural gas. The St Joseph Gas Company did not dismantle or aban- 
don its manufactured gas plant, but maintained and improved the same, 
for the purpose of being ready to supply any deficiency in the supply of 
natural gas, and at various times during the period after February, 

1906, has delivered manufactured gas to its consumers when the supply 
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of natural gas for any reason has failed. During the years 1912 avid 
1913, especially, plaintiff was unable to procure an adequate supply of 
natural gas for its, customers, and at various times during those years 
attempted to meet the deficiency by supplying manufactured gas. 

In 1913 notice was given by the St. Joseph Gas Company to the pub- 
lic that, whenever it became necessary to manufacture gas in large 
quantities to supply the deficiency of natural gas, such manufactured 
gas would be charged for at the rate of $1 per thousand cubic feet net 
for the proportionate amount of manufactured gas each patron con- 
sumed. In February, 1914, a complaint was filed in the name of certain 
members of the city council, before the Public Service Commission of 
Missouri, against the St. Joseph Gas Company, in which it was alleged 
that the coirfpany had no authority to charge $1 per thousand cubic feet 
for manufactured gas at any price proposed, and prayed the Commission 
to restrain the charge of $1 per thousand cubic feet for manufactured 
gas; and by an amended complaint it was further alleged that the $1 
rate was unreasonable. The St. Joseph Company in its answer alleged 
that the rate of $1 for manufactured gas had been the rate in force 
during the whole period of the Gas Company's life, and was a rate as 
low as w^ould afford a reasonable return. It alleged further that the 
40-cent rate which was then in force for natural gas was insufficient to 
afford any return upon its investment, and prayed the Commission to 
make such investigation as should be necessary in order to be advised 
as to what would be a reasonable rate for natural gas, which would 
afford the company, a reasonable and fair return upon its investment, 
and to fix such rate. In July, 1914, the Commission issued its order 
directing the Gas Company to file certain reports, and directing an in- 
spection of the company's books, and an inventory and an appraisal 
of its property by the accountants and engineers of the Commission. 

The report of the engineers was filed May 28, 1915, and that of the 
accountants June 1, 1915. In the meantime, on account of its financial 
difficulties, the St. Joseph Gas Company on September 30, 1914, filed 
with the Commission a proposed new schedule of rates, effective No- 
'vember 1, 1914; the change to be effected by said new schedule being 
to raise the rate of natural gas from 40 cents to 60 cents per thousand 
cubic feet. The city of St. Joseph filed its objection to the 60-cent rate, 
and requested that it be suspended. October 19, 1914, the Commission 
issued an order suspending said rate to March 1, 1915, and thereafter 
by subsequent orders continued the suspension until September 1, 
1915. The power of the Commission to make further suspension being 
then exhausted, the suspension was continued by agreement until No- 
vember 29, 1915. 

The three matters, namely, that of the $1 rate for manufactured gas, 
that of the valuation of the Gas Company's property, and that of the 
proposed 60-cent rate for natural gas, were, by consent of the parties, 
heard together as one case, and on November 27, 1915, the Commission 
handed down its opinion and order. The order, omitting the caption, 
is as follows : 

"These causes being at Issue npon complaint and answer filed with the 
application of the St Joseph Gas Company Xor an increase of rates and 
243 F.— 14 
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charges and the order of the Gommission to ascertain and determine the fair 
present value of the property of the said St Joseph Gas Company, due notice 
thereof having been given, and the three said causes having been duly heard 
and submitted by the parties, and full investigation of the matters and things 
involved having been had, and the Conuiission having on the date hereof 
made and filed its report, containing its findings of facts and conclusions 
thereon, and having ascertained the fair present value of the said property as 
therein described, which said report is hereby referred to and made a part 
hereof: Now, upon the evidence in these cases and after due deliberation, 
it is— , 

"Ordered: (1) That the Commission, upon a full consideration of all the 
evidence in these cases, finds as a fact that the fair present value for de- 
termining reasonable and just rates of all the property of the St Joseph Gas 
Company as described and set forth in the report of the Commission filed 
herein and made a part of this order, as of date March 1, 1915, and used and 
useful by the said company in the service of the public, considering said 
property and every part thereof as a going concern, and including engineer- 
ing, supervision, and interest during construction, organization and general 
expenses, legal expenses, contingent expenses, insurance, general contractor's 
profit, working capital, and all other elements of value, tangilUe and intangi- 
ble, as used in the public service in the manufacture, sale, and distribution of 
artificial gas, is the sum of $1,673^000, as used in the public service in the 
sale and distribution of natural gas, the sum of $1,324,000, and as used in 
the public service in the sale and distribution of natural gas with water gas 
as a reserve or stand-by service, the sum of $1,620,000, which said sums, re- 
spectively, are hereby fixed and determined by the Commission to be the fair 
present value of said property as of said date, for the purpose of determin- 
ing reasonable and Just rates. 

"Ordered: (2) That the complaint of the city council and mayor of the dty 
of St. Joseph be dismissed without prejudice. 

"Ordered: (3) That the rates and charges for natural gas as shown in 
the schedule filed by the said St Joseph Gas Company*with the Commission 
September 29, 1914, to become effective November 1, 1914, and contained in 
the following tariff, viz., P. S. C. Mo. No. 1, 1st Revised Sheet No. 1, Can- 
celing P. S. C. Mo. No. 1, Original Sheet No. 1, are unreasonable and unjust 
and said company be and it is hereby ordered and required to cancel the same 
on or before November 29, 1915, and that the said St. Joseph Gas Company 
shall not put into force and effect the said schedule or any part thereof. 

"Ordered: (4) That this order shall take effect on December 16, 1916, and 
that the secretary of the Commission forthwith serve a certified copy of tills 
order and opinion filed herein on said St Joseph Gas Company and the mayor 
and city council of the city of St Joseph." i 

In the opinion accompanying its order, the Commission reached the 
following conclusions, among others: (1) That 26% cents per thou- 
sand cubic feet, the rate paid by the St Joseph Gas Company to the 
Kaw Natural Gas Company for natural gas delivered at the city limits 
in St Joseph, was unreasonably high. (2) That 17 cents or 18 cents 
per thousand cubic feet was a reasonable rate to be paid for said gas so 
delivered, instead of 26% cents. (3) That 60 cents per thousand cubic 
feet, the rate filed by the St Joseph Gas Company, and proposed to be 
charged its customers for natural gas, was unreasonably high and un- 
just. (4) That 40 cents per thousand cubic feet for natural gas de- 
livered by the St Joseph Gas Company to its customers was not shown 
to be unreasonably low or unjust to the St Joseph Gas Company. 

On December 19, 1915, a motion for rehearing was filed by the St. 
Joseph Gas Company with the Public Service Commission of Missouri. 
January 15, 1916, the motion for rehearing was overruled. Mean- 
while, on December 14, 1915, the St. Joseph Gas Company filed a mo- 
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tion in the district court of Montgomery county (the court controlling 
the receivers of the Kansas Natural Gas Company), setting forth the 
decision and order of the Public Service Commission of Missouri, and 
praying for an order requiring the receivers to supply gas to the St. 
Joseph Gas Company at 17 cents per thousand cubic feet. February 
10, 1916, said district^ court of Montgomery county, Kan., denied said 
motion. February 19, 1916, the St. Joseph Gas Company filed a sup- 
plemental motion for a rehearing with the Public Service Commission , 
of Missouri, setting forth the proceedings had before the state dis- 
trict court of Montgomery county, Kan. February 23, 1916, the sup- 
plemental motion for a rehearing was overruled. 

The St. Joseph Gas Company has brought this suit against the Pub- 
lic Service Commission of the state of Missouri and the members there^ 
of, the Attorney General of the state of Missouri, the attorney for said 
Commission, the prosecuting attorney for Buchanan county, and cer- 
tain consuAers of gas, residents of St. Joseph, Mo., to prevent by the 
injunction of this court, the enforcement of that portion pf the order 
of the Missouri Public Service Commission, which held that the pro- 
posed rate of 60 cents for natural gas was unreasonable and unjust, 
and ordered and required the Gas Company to cancel the same. The 
injunction is sought on the grounds that the 40-cent rate for natural 
gas thus left in effect is unreasonable, noncompensatory, and confisca- 
tory ; that the new proposed rate of 60 cents is no more than is essen- 
tial to avoid the confiscation of the plaintiffs property; that by said 
order of said Commission the plaintiff has been and is deprived of the 
equal protection of the law, contrary to the provisions of the Constitu- 
tion of the United States. 

After the commencement of the suit an application for an interlocu- 
tory injunction against the enforcement of said portion of said order 
of the Public Service Commission was made and has been heard, in 
accordance with the provisions of section 266 of the Judicial Code 
(Act March 3, 1911, c. 231, 36 Stat. 1162) as amended (Act March 4, 
1913, c 160, 37 Stat. 1013), 2 U. S. Compiled Statutes 1916, § 1243, p. 
1960. The Commission conceded in its opinion and decision that, on 
the bases of the valuation of the property and of the expenses of its 
operation which it adopted, the 40-cent rate was confiscatory unless (1) 
the complainant could and should in the future charge and collect for ^ 
the free gas furnished to the state, the county, and the city, the pro- 
ceeds from which would amount to less than $800 per annum ; j(2) in- 
crease the rates charged for natural gas for manufacturing purposes, 
but the quantity and the possible amounts obtainable by sudi increases 
are so small as to be negligible in the determination of the question 
here at issue ; (3) refuse to pay the $4,800 per annum it has been pay- 
ing for services and salaries of nonresident officers ; and (4) reduce the 
26% cents per thousand cubic feet it was paying to the Kansas Natural 
Gas Company for its gas to 17 cents per thousand feet. The complain- 
ant asserts that the Commission's bases of valuation and of expense of 
operation were erroneous in many respects and that the four changes 
in operating expenses specified above ought not to be made. These 
assertions, the denials of them by the Commission, and the evidence on 
these issues have been read and considered. But the evidence con- 
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vinces that all of them, except the proposed change in the rate to be 
paid for the gas from 26% cents to 17 cents per Siousand cubic feet, 
are immaterial to the issue of whether or not the 40-cent rate is con- 
fiscatory, and to this issue of whether or not the 60-cent rate is unrea- 
sonably high. If all these issues were decided in favor of the Commis- 
sion, the difference they would make in the bases of valuation and er- 
pense of operation would not affect the result which the evidence 4ipon 
the other issues compels. They are, therefore, here dismissed without 
discussion, further consideration, or decision. 

[1, 2] The question of the reduction of the rate paid for the gas 
from 26% cents to 17 cents is, however, crucial, and all the evidence 
upon that subject has been analyzed and has received consideration and 
reflection. The Commission found that, while the complainant main- 
tains the 40-cent rate and pays 26% cents for its gas, thus receiving 
for its share of the rate 13% cents per thousand cubic feet, it obtains 
a return of less than 3 per cent, on the value of its property, but that, 
if it could obtain for its share of the 40-cent rate 23 cents per thousand 
cubic feet if would obtain a return of 6.6 per cent, upon the value of 
its property. The complainant was and is bound by a contract with 
the Natural Gas Company, which furnishes the gas, to pay to that com- 
pany two-thirds of the gross amount it receives for the gas it obtains 
from that company. The Commission invoked the indisputable rule 
that, notwithstanding contracts between parties engaged in producing, 
furnishing, or transporting public utilities, reasonable charges only will 
be allowed as against the public (Steenerson v. Great Northern Ry. 
Co., 69 Minn. 353, 404, 72 N. W. 713; Chicago & G. T. Ry. Co. v. 
Wellman, 143 U. S.' 339, 345, 12 Sup. Ct. 400, 36 L. Ed. 176), and 
found that the charge of 26% cents as an operating expense for ob- 
taining natural gas at St. Joseph was an unreasonable charge and 17 
cents was a reasonable one. The opinion of the Commission indicates 
that the facts that the Natural Gas Company was delivering gas chiefly 
derived from a place in Oklahoma about 240 to 270 miles distant, to 
Kansas City, Kan., Kansas City, Mo., and Topeka, Lawrence, Leaven- 
worth, and Atchison, Kan., at about 25 cents per thousand cubic feet 
and receiving only about two-thirds of the proceeds of the sales of this 
gas, or about 17 cents per thousand cubic feet for the gas delivered, and 
that St. Joseph was only 40 miles further from the source of supply 
than Leavenworth, only 70 miles further than Kansas City, Mo., and 
only 20 miles further than Atchison, Kan., furnished the persuasive 
and probably the convincing reason and evidence for that conclusion, 
because (1) the evidence upon the reasonableness of that 25-cent rate 
to the consumers in the Kansas cities which convinced the Public Com- 
mission of Kansas that that rate was confiscatory of the property 
of the Kansas Natural Gas Company, and the evidence that convinced 
the members of this court, sitting in the United States District Court 
of Kansas in Landon, Receiver, v. Public Utilities Commission of that 
State, that no rate less than 32 cents to the people of those cities would 
prove sufficient on the basis of two-thirds of the proceeds of the sales, 
or 21% cents per thousand feet to the Kansas Natural Gas Company 
to operate the business of that company and to yield it a fair income 
on the value of its property, because all this evidence has been intro- 
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duced in this court and has confirmed our conclusion in the Kansas 
case ; and (2) because a higher rate to consuiners and a higher rate for 
the delivery of gas at St. Joseph than at Kansas City and other cities 
as near or nearer the source of supply is indispensable to yield fair 
compensation to the Natural Gas Company on the basis of two-thirds 
to it and one-third to the local gas company. 

St. Joseph is the most distant city supplied by the Natural Gas Com- 
pany, and it is supplied by a pipe line running from one of the trunk 
lines of the company across the Missouri river for the express purpose 
of supplying that city. There is, therefore, property of greater value 
used to supply St. Joseph than is used to supply cities nearer the 
source of supply. The greater the distance gas is piped the greater is 
the leakage and the loss of gas thereby, and me greater is the pressure 
required to send it to its destination. An immense volume of gas is 
delivered at Kansas City, Kan., and Kansas City, Mo., and a very 
small volume comparatively at St. Joseph, and the larger the volume 
delivered at a given place the less the compensatory rate per thousand 
feet. The argument that the reasonable charge for the delivery of the 
gas to St. Joseph cannot be greater than 21% cents per thousand cubic 
feet, the amount that the Gas Company at Atchison would presump- 
tively pay under the 32-cent rate, is not persuasive, because that rate 
has not been determined to be compensatory anywhere, much less in 
Atchison (all that this court has declared as to the 32 cent rate is that 
it was convinced by the evidence in the I^ndon Case that no rate less 
than 32 cents would be found to be sufficient to compensate the Natural 
Gas Company for its gas on the basis of two-thirds of the proceeds to 
it and one-third to the local company), because the 32-cent rate sug- 
gested was not that particular rate to the consumers in each city which 
the Natural Gas Company supplies, wherever that city is located, but a 
suggestion of an average rate, and because it is patent that the reason- 
able rate to the consumers and the reasonable charge for obtaining gas 
at the city most distant from the source of supply is unavoidably highT 
cr per thousand cubic feet than it is at cities of the same size nearer 
to file source of supply. 

[3] There can, therefore, be no doubt that 21% cents per thousand 
cubic feet is not an unreasonably high chaise by the Natural Gas Com- 
pany for the delivery of natural gas to a city on its lines at an average 
distance from the main source of supply, that St. Joseph is the most 
distant city, that the gas is delivered to that city through a special pipe 
laid across the Missouri river by the Natural Gas Company for its spe- 
cial benefit, and that a reasonable charge for delivery of gas to that 
city is more than 21% cents. Thus the question becomes how much 
more. The contract of the parties is that 26% cents shall be paid 
when the rate is 40 cents, and that is prima facie evidence of the rea- 
sonable value of the service. Mr. Hays testified that no amount less 
than 26% cents per thousand cubic feet would be sufficient. to com- 
pensate the Natural Gas Company for providing and delivering the 
natural gas to St. Joseph. Mr. Wyer, an engineer of great learning 
and experience, prepared elaborate tables of the comparative cost of 
the delivery of the gas at the various cities served by the Natural Gas 
Company, and his opinion, as shown by these tables, was that it would 
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cost the Natural Gas Company 1.52 per cent, of the cost to it of de- 
livering gas at Kansas City to deliver gas at St. Joseph, and the review 
of the entire testimony upon this subject has satisfied that at least as 
much as 26% cents per thousand cubic feet is indispensable to fairly 
compensate the Natural Gas Company for providing and delivering to 
the compFainant natural gas at the city of St. Joseph, and that that 
amount was not and is not an unreasonably high charge- for the St. 
Joseph Gas Company to make as an operating expense for the pur- 
chase and delivery thereof. 

[4] Now, assuming that whether the rate at St. Joseph continue at 
40 cents or be advanced to 60 cents, in either event the receiver of the 
Kansas Natural Gas Company is only to take his share of the rate 
26% cents as at present fixed by the contract under the 40-cent rate, 
does the evidence show that an advance of the rate to 60 cents will not 
result in more than a fair return upon the reasonable value of the 
property now used and useful in the manufacture and distribution of 
gas at St. Joseph ? It is contended by the defendant that the advance 
of the rate from 40 to 60 cents will result in such reduction in the use 
of gas, either in number of consumers or in reduction of quantity used 
per consumer, or both, as to render the net income of the company no 
greater at 60 cents than at 40 cents. Of course, if this contention were 
well founded, then no advantage would accrue to the company by the 
raise, and hence no injury result by reason of the order of the commis- 
sion. In support of this contention certain affidavits giving the opin- 
ions of persons of more or less experience in such matters, generally 
based upon results in other places widely scattered, are put in evidence. 
To what extent, if at all, the conditions in the localities furnishing the 
data for such opinions are similar to those of St. Joseph does not ap- 
pear. The evidence establishes that the future sales of gas at St. 
Joseph even at 40 cents for manufacturing or boiler purposes will be 
so small as to be neglig^'ble, if in fact any such gas be sold at all. It 
also appears that the lighting business is practically monopolized by 
the electric light company, and hence revenue from that source need 
not be considered. This reduces the present consumption to heating 
and cooking purposes. At present the gas company has about 1,100 
customers who use gas for heating purposes, amounting to a consump- 
tion of a little more than 69,000,000 cubic feet per annum for such 
purposes. Other consumers of large quantities are the hotels, res-- 
taurants, and gas engine users, etc., using annually a little more than 
148,000,000 cubic feet per annum, making a total of 217,000,000 cubic 
feet. This was about 30 per cent, of the total sales of domestic gas 
for 1915. Of course the other 70 per cent, must have been consumed 
for cooking purposes. For cooking and lighting purposes artificial 
gas at a rate of $1, where natural gas is not obtainable, will compete 
with other fuel. Therefore it must follow that for cooking purposes 
natural gas at 60 cents will displace other fuel and hence there should 
be no falling off in the number of consumers for cooking purposes, and 
no great reduction in the amount of consumption for such purpose. 

Assuming, then, that all the aforementioned conditions except for 
cooking is lost, it will only result in a loss of about 30 per cent, of the 
consumption. We believe that the estimate of the witness Abel, that 
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the probable loss in consumption resulting from the advance to 60 
cents will be 25 per cent, is well supported by the evidence. If that be 
true, then, based upon the total sales for domestic purposes in 1915, 
amounting to 724,899,500 cubic feet, the sales under the 60-cent rate 
would be that amount less 25 per cent., or 543,674,625 cubic feet. At 
60 cents per thousand this consumption, with income for minimum 
bills, forfeited discounts, and miscellaneous earnings added, will pro- 
duce $332,954.78. Based upon the experience of 1915, the annual op- 
erating expenses would be $246,841.21, leaving earnings over operating 
expenses $86,113.57. Taking^ as a basis of valuation the conclusion of 
the Commission that the value of the property of the company used 
and useful in the sale and distribution of natural gas with water gas 
as a reserve service is $1,620,000, the earnings over operating expens- 
es, as above calculated, would furnish a return upon this valuation of 
but 5.31 per cent., with no allowance whatever for depreciation of the 
property. The company is entitled to earnings which will amount to a 
" return of at least 7 per cent, upon the fair value of its property used 
and useful in the business. Therefore the proposed rate of 60 cents is 
far from being unreasonably high. 

[5, 6] But are we justified in finding from the evidence before us 
that the receiver of the Kansas Natural Gas Company will not demand 
arid receive two-thirds of the increase in receipts resulting from the 
advance to 60 cents, as would appear he might do under the contract 
in force between the Kansas Natural Gas Company and the St. Joseph 
Company when the recwvership intervened in 1912, and under which 
the receiver and the St. Joseph Company have long been operating? 
If he should successfully make such insistence, resulting in his secur- 
ing 40 cents as its portion of the 60-cent rate, the evidence offered by 
the St. Joseph Gas Company before the Missouri Public Service Com- 
mission, and now a part of the evidence before us, establishes that the 
receipt of the remaining 20 cents by the St. Joseph Company, under 
the changed conditions which the advance to 60 cents would bring 
about, would not result in any net gain over the 12^^ cents received un- 
der present conditions. And of course, under such circumstances, as 
between the utility and the consumer, the just thing to do would be to 
let the rate remain at 40 cents. It is urged by counsel for the St. 
Joseph Company that reasons exist why that company is not bound 
to further abide by its contract with the Kansas Natural Company. 
But, even so, if it may now disregard the contract, then likewise the 
receiver of the Kansas Natural Company would be no longer bound 
to furnish gas at 26% cents, or for that matter at any price. If the re- 
ceiver shoiUd demand a compliance with the terms of the contract, or 
as an alternative refuse to furnish gas, then the advance to 60 cents 
would not avail the St. Joseph Company. What the receiver shall do 
in this regard when the question is presented must depend upon the 
instructions he shall receive from the district court of Montgomery 
county, Kan., of which court he is an officer. The evidence discloses 
certain assurances which the receiver and those assuming to speak in 
the matter have given the St. Joseph Company, that the receiver will 
be content with the 26% cents per thousand cubic feet for gas fur- 
nished by him, even in case the rate of 60 cents at St. Joseph should 
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become effective. But, until the question of such modification or abro- 
gation of the contract is presented to the court of which he is an officer, 
and determined by order of that court, neither the receiver nor any 
one fqr him is authorized to make any binding agreements with refer- 
ence to the same. Therefore we cannot find from the evidence now 
before us that the St. Joseph Company will realize more than 20 cents 
per thousand cubic feet for the gas furnished, even if the rate is ad- 
vanced to 60 cents, and in that event, as we have seen, such advance 
would not better its condition. 

The application for the injunction must therefore be denied without 
prejudice to another application to this court on the evidence already 
introduced and other evidence of a substantial change in the situation; 
and it is so ordered. 



THE STELLA. 

THE VAUBAN. 

(District Court, B. D. New York. April 26, 1917.) 

1. Collision #=»115 — ^Vessel in^ Tow— Tug Masteb Acting as Pilot. 

The fact that the master of a tug, in charge of the towing and docking 
of a ship, also acts as her pilot, to comply with the statute requiring her 
to have a pilot on board, and is paid therefor, does not render the ship 
liable for those operations which are exclusively the actions of the 
towing agent. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 244-247.] 

2. Admibaltt #=»79 — Suit for Breach or Charter — Effect of Joinder of 

Tort -FEASORS. 

Where the owner of a chartered boat, injured in collision, in a suit 
against the charterer for breach of charter in failing to return the boat in 
good condition, also joins the vessel or others allege^ to be in fault for the 
collision, the tort issues between libelant and the third parties were to 
be first tried ; the charterer being liable only in case the damages cannot 
be recovered from the tort-feasors. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. {§ 592-591.] 

8. Shipping #=»54 — Charter — ^Liabilitt of Charterer for Injury to Boat 
IN Collision. 

The charterer of a barge with her master for lighterage service left 
her temporarily at the end of a pier until she could discharge her load to 
a vessel in an adjoining slip, which was then tilled with other lighters 
discharging. Three days later, after the slip had been cleared, so that 
her master could have her moved around inside, but while she still re- 
mained at the end of the pier, she was injured by collision with a vessel 
entering the next slip. Held, that the charterer could not be charged with 
negligence in so leaving her, which would render him liable to the owner 
for her injury, 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 7&] 

4. Shipping #=»62 — Charter of Barge and Master — Liability for Acts of 
Master. 

The master of a barge, employed by the owner and who goes with her 
when chartered, as between the owner and charterer, represents the 
owner in certain things, although the charter is a demise. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. § 83.] 

^s»For other cases see same topic ft KET-NUM6ER in all Key-Numbered Digests ft Indexe* 
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S. CoLLisiow ^=»72(2) — Y^BSSL Lying at End of Pier — Mutual Fault. 

A barge In charge of a master had been for three days lying at the 
end of a pier, with her bow extending in front of an adjoining slip, con- 
trary to the provisions of section 879 of the Greater New York Charter, 
which made her liable to damages by a vessel entering the adjoining slip. 
. Her master was notified* to move out of the way to allow the entrance 
of a steamship into the slip, and was also signaled by the tugs in charge 
of the approaching vessel; but he made no move, and the barge was 
struck and injured by the entering ship. Held, that the barge was in 
fault, but, on the evidence, that the tugs were also negligent, and liable 
for half her damages. 

[Ed. Note.*— ]i\>r other cases, see Collision, Cent. Dig. {{ 244-247.1 

In Admiralty. Suit by William S. Hartley, as owner of the boat 
Stella, against Frederick B. Dalzell, W. Freeland Dalzell, the Merritt & 
Chapman Derrick & Wrecking Company, and the steamship Vauban. 
Decree for libelant for part damages against Dalzell & Co. 

Foley & Martin, of New York City, for libelant. 

Haight, Sandford & Smith, of New York City, for F. B. and W. F. 
Dalzell. 

Van Iderstine, Duncan & Barker, of New York City, for Merritt & 
Chapman Derrick & Wrecking Co. 

Burlingham, Montgomery & Beecher, of New York City, for the 
Vauban. 

CHATFIELD, District Judge. The libelant chartered the scow 
Stella to the Merritt & Chapman Derrick & Wrecking Company for 
ordinary lighterage service, upon oral request over the telephone, on 
or about the 29th day of October, 1915. The Merritt & Chapman Com- 
pany took the Stella into their possession at Fifty-Fourth street in the 
North River, and the master or captain of the Stella, who was on board 
at the time and was hired by the libelant, went along with the boat. 
She was loaded with a cargo of machinery or engines for a steamer 
lying upon the north side of Pier 10, on the Brooklyn side of the East 
River. 

Upon arriving in the East River, it appeared that the slip between 
Piers .9 and 10 was filled with boats delivering cargo to this steamer, 
and the Merritt & Chapman Company tug left the Stella at the outer 
end of Pier 9. This occurred upon Friday, October 29ih, and the Stella 
remained at the end of this pier until Tuesday morning, November 2d. 
In the meantime she had had no opportunity to deliver her cargo to 
the steamship, and on the morning of November 2d, the captain of the 
Stella was told by the superintendent of the company in control of 
Pier 9, to drop his boat around the end of the pier and inside the slip, 
as information had been received that a steamer was to be docked in 
the slip between Piers 8 and 9. Th.* captain did not see fit to follow 
this instruction, and at about 11 o'clock on that day the steamer Vau- 
ban appeared, profceeding through Buttermilk Channel and up the East 
River in control of four tugs. 

The officers of the Vauban were on board and her captain was upon 
the bridge, but she was not under her own steam, and a captain from 

^=9For other cebm see same topic & KBY-NUMBER in all Kejr-Numbered DieesU & Indexee 
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one of the tugs was also upon the bridge, from which point he directed 
the towing and docking of the vessel. This operation was being done 
by contract with the firm of Frederick B. Dalzell & Co., who owned 
the four tugs in question. Of these the witnesses all agree tliat the C. 
P. Raymond (whose captain had been upon the bridge and in charge 
of the fleet as the boats came up through the Buttermilk Channel) was 
immediately under the port quarter of the Vauban, with her bow to- 
ward the side of the steamer. The W. F. Dalzell was immediately un- 
der the starboard quarter of the Vauban and with her bow toward the 
side of the vessel. The Fred B. Dalzell had a line from her stern to a 
cleat upon the port bow of the Vauban, and was towing upon this 
line, throughout the period which will be described later, at an angle of 
about 45 degrees to port from the line of the steamer's keel. The Dal- 
zelline had a line from her stem to a cleat upon the port side of the 
steamer jiear the stem, and was pulling at an angle of about 135 de- 
grees from the line of die keel, or nearly at right angles to the tow line 
of the Fred B. Dalzell. 

[1] When the captain of the Raymond left the bridge of the Vau- 
ban, his place was taken by the captain of the W. F. Dalzell, who not 
only directed the subsequent operations, but received a fee of $5 from 
the captain of the Vauban, who thus complied with the statutes requir- 
ing the presence of a pilot upon the bridge of the steamer while navi- 
gating inland waters. The performance of this double function .by the 
captain in charge of the towing and docking operations and his pres- 
ence as pilot for the steamer does not render the steamer liable for 
those operations v/hich were exclusively the actions of the towing 
agent. The steamer and its officers (as distinguished from the tug's) 
appear to have been guilty of no negligence. The captain of the C. P. 
Raymond left the bridge and went to his own tug, for the obvious rea- 
son that, as the steamer went into her pier with her port side along the 
dock, the Raymond would be the first tug to leave the vessel. Her cap- 
tain therefore turned the control Of operations over to the captain of 
the tug upon the opposite side of the vessel, who could remain in posi- 
tion until the operation was completed. No difference in responsibility 
arises from this change in command. 

The facts show that all the way from Pier 30 up to Pier 10 an ex- 
ceedingly strong wind was blowing. The Fred B. Dalzell and the 
Dalzelline were both holding the vessel away from the piers, and the 
Dalzelline was actually being dragged stem foremost. One of the cap- 
tains stated that she was used as a sort of sea anchor. But, inasmuch 
as the dragging force was the wind, it is evident that the Dalzelline di- 
rected her course into the wind, instead of being dragged directly 
astern of the Vauban. When off Pier 10, various parties observed the 
Stella lying on the head of Pier 9, and with her bow projecting a few 
feet into the slip between Piers 8 and 9. The captains of the .four tugs 
testify that they began a continuous blowing of alarm whistles, in the 
form of short toots, for the space of 20 minutes, in order to attract 
the attention of the Stella's captain and to cause him to move his boat. 
No fire boat or police boat or fleet of salvage tugs answered this pro- 
longed alarm, and whatever may have been the duration of the opera- 
tion, apparently every one in sight or hearing ascertained that the 
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blowing had to do with the docking of the boat, and no outside per- 
sons joined in observation of the occurrence. 

According to the captains of the four tugs, a tremendous squall or 
wind of hurricane force bore down upon the Vauban at this time from * 
the west. They all agree that this wind forced the Vauban steadily 
over, in- spite of the efforts of the four tugs, until the Vauban brought 
up on the forward port comer of the Stella, at a point just aft of 
amidships on the starboard side of the steamer. These witnesses testi- 
fied that the Vauban had been taken up the river by the tugs to a point 
where her bow was opposite Pier 8, and was actually carried back by 
this west wind, so that her bow swung clear of Pier 8 and into the slip, 
where she was placed in her berth along the southerly side of Pier 8, 
without injury to the steamer. 

Pier 8, East River, on the Brooklyn side, is nearly opposite Fulton 
Market in New York, and the offices of the Dalzell Company are on 
the New York side of the East River at a point where a full view 
could be had of the occurrence on the Brooklyn shore. While the 
steamer was in contact with the Stella, Mr. Dalzell, who had just come 
into his office, observed her position and the difficulties caused by the 
heavy wind against which the tugs were struggling with the vessel. * 
He went downstairs and sent another tug, the Guiding Star, which ar- 
rived in time to help place the Vauban at her dock. But Mr. Dalzell 
did not hear the whistling and did not see the movements of the vessel 
prior to the time when she came in contact with the Stella. 

The servants of the company which occupied Pier 8, and to which 
the Vauban was consigned, had cleared the steamer's berth earlier in 
the day, and one of them had gone over to Pier 9 and gotten the cap- 
tain of the S'tella out of his cabin in order to tell him to make way for 
the Vauban. This witness testifies that the captain of the Stella ap- 
peared to be intoxicated. At any rate, the captain of the Stella, who 
testified that he was a teetotaler, even though his appearance in court 
would cast suspicion upon that claim, made some profane answer and 
went back into his cabin, where he apparently remained, and ignored 
or did not hear the whistles of the fleet of tugs, and was brought to a 
realization of the presence of the Vauban by the blow of the collision, 
which knocked him over, laid open his head, and would of itself be 
sufficient to account for his dazed condition from that time on. He 
evidently took no part in the movement of the steamer into the slip, 
but remained upon his vessel until she was towed away and ultimately 
taken to a dock for repairs. He has remained as captain of the vessel 
until a few days previous to the trial, and no explanation was given by 
either side as to the manner of his leaving that employment, nor as to 
the condition in which he appeared in court. 

[2] The libelant brought his action against the Merritt & Chapman 
Company, as charterers, alleging a breach of their obligation to return 
Ihe vessel in good order, except for reasonable wear and tear. The 
libelant included as respondent also the firm of Fred B. Dalzell & Co. 
charging them with a tort arising from their alleged negligent towing 
of the vessel.' The libelant further made the steamer Vauban a party 
defendant, charging it with tort, upon allegations of responsibility for 
^the collision. 
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It has often happened that an action by a boat owner against the 
charterer for alkged breach of contract results in a trial of a cause 
of action for tort, presented by the joinder of the alleged tort-feasors, 
under the fifty-ninth rule, upon the petition of the respondent In 
some cases the libelant alleges, at the outset, the conunission oi a tort 
by a third party, for which, as surety or guarantor, the respondent is 
charged to be liable for a breach of the charter, and of his duty as 
charterer to return the boat in good order. In such cases the tort- 
feasors are treated as agents of the charterer, who is thereby charged 
with responsibility for the tort arfd alleged to be liable in contract 
therefor. But in the present action the libelant has alleged a cause 
of action in contract against the charterer and causes of action in tort 
against the allied tort-feasors, who were outside parties, in no sense 
agents, and with no privity of contract or business relation with the 
charterer. The libelant has thus brought action on contract against 
the charterer, with whom he had the contractual relation, and has also 
alleged negligence against third parties, who might be brought in by the 
charterer under the fifty-ninth rule. In so doing he seeks to unite an 
action upon implied contract (as where there is an express agreement 
to return the boat in good order) with an action for tort. He thus 
unites the principal in the tort action (the alleged tort-feasor) with the 
charterer, who could be called upon only in case the tort-feasor fails 
to make good the damage caused by his own negligence. The libelant, 
while seeming to sue the charterer directly, has in reality named the 
charterer as a proper party, rather than one who is netessary to the 
maintenance of the tort action, and the issues of negligence must be 
tried out between the libelant and the third parties. The relations 
of the parties do not show any liability on the part of the charterer, 
Merritt & Chapman Company, for the consequences of any of the 
acts of the Dalzell Company or the Vauban, and the Merritt & Chap- 
man Company could be held, therefore, in this case only if no negli- 
gence is shown on the part of the Dalzell Company or the Vauban. 
The libelant seeks, by a sort of subrogation, to stand in the shoes of 
the Merritt & Chapman Company with respect to an act of negligence 
to property in the custody of the Merritt & Chapman Company at the 
time. 

[3] But it is also alleged that the Merritt & Chapman Company 
were guilty of some negligence in transporting the boat to the berth 
at the end of Pier 9 and of leaving her moored in that position, con- 
trary to the provisions of sectibn 879 of the Charter of the City of 
New York. Inasmuch as the boat was left there temporarily, in or- 
der to be at the disposal of other persons, and in order that the cap- 
tain of the barge could put his boat at the disposal of the steamer when 
this was desired, it is impossible to hold that the Merritt & Chapman 
Company are liable for the consequences of a situation arising three 
days later, and after the slip had been cleared, so that the barge could 
have been carried around out of danger into the end of the slip. 
Wright & Cobb v. New England Navis:ation Co. (D. C.) 189 Fed. 809, 
affirmed 204 Fed, 762, 125 C, C. A. 129. 

[4] But the act of the scow's captain in leaving her after warning, 
and after sufficient opportunity to take her from the end of the pier,* 
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raises a question of another nature. In the first place, while the scow 
may have been demised (that is, completely surrendered to the char- 
terer for the purposes of the charter, except in so far as the master 
of the scow represented the owner in looking after those matters which 
cannot be delegated from the owner to the charterer), such an oral 
charter does not make the captain, the agent of the charterer in all re- 
spects, nor would a formal written charter, with the covenant to 
return in good order, make the captain of the scow the servant of the 
charterer in these matters. He was the servant or agent of the owner 
(that is, the libelant) in keeping the boat afloat, handling her lines, ob- 
serving the method and amount of loSiding, and maintaining her in 
positions where she would not be endangered by matters which could 
be prevented through his activities. In so far as these very duties 
might concern the use of the scow, he would also* be the agent of 
the charterer, but as between the owner and the charterer his authority 
is that of the owner. If, therefore, the captain of the Stella was in- 
toxicated, or refused to observe obvious precautions, and if he neg- 
lected to look out for his master's property at a time when danger was 
apparent and imminent, and when care on his part would have pro- 
tected the property, there would be reason for holding that his negli- 
gence would affect the right of the libelant to recover. 

But beyond this is the proposition presented by the statute just 
referred to. The word "adjacent" means lying next to or adjoining. 
An "adjlELcent pier" to any particular pier must mean the next pier; 
that is, the pier on either side of the adjacent slip. The statute says 
that, if a boat is lying at a wharf, it shall be liable for damages by a 
vessel entering an adjacent dock or pier. As was said in the case 
cited, this does not make it illegal to lie at the end of a pier, nor can 
a vessel be held responsible for a collision out in a river with a boat 
which is not entering the adjacent slip. 

[5] But in this case the Stella was certainly lying at a pier head 
(that is, a wharf) adjacent or next to the pier for which the Vauban 
was intended. Her captain was bound- to recognize the danger of a 
large vessel entering that slip, particularly as the Stella projected sev- 
eral feet into the slip. We have, therefore, the situation of a vessel 
illegally maintaining a berth, where she received injury from the very 
matter prohibited by the statute. The Stella, therefore, was liable for 
the consequences of her own fault; but this did not absolve the 
Vauban, and the tugs which were handling the Vauban, from avoid- 
ingnegligence on their own part. 

The court finds from the testimony that the Dalzell tugs undertook 
to move the steamer up river at a time when, for the entire voyage, 
the wind was blowing at the rate of from 50 to 55 miles an hour. If 
the tugs were able to handle the Vauban on the voyage up the river, 
they could have proceeded further with the steamer in case it proved 
dangerous to enter the slip. The strong and sudden squall from the 
west caused the maneuver in question ; but, according to the oral tes- 
timony and diagram made by the Dalzell captains, the direction from 
which they claim this squall came would have been the northwest. A 
west wind, as was inadvertently stated by the captain of the Raymond, 
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would blow, against the port quarter of the Vauban, and not against 
her port bow, as would be necessary to drive her in the direction 
claimed by the witnesses. This leads the court to conclude that the 
wind did not overcome the control of the tugs, until they appreciated 
the fact that the Stella was not going to move, and until they decided, 
as the steamer gradually drifted in, to go ahead and to place the Vau- 
ban into the slip, without further loss of time and widiout waiting un- 
til a tug could be sent to move the Stella for them. The strong wind 
made it much more convenient to proceed at once into the slip, and 
as the captain of the Stella seemed to need to be aroused, and the 
Stella evidently was disregardful of the rights of the Vauban and of 
her own liability for damage by a boat entering the slip where the 
Vauban was going, the Dalzell tugs took the matter into their own 
hands and disciplined the Stella, but were evidently negligent in fail- 
ing to avoid the infliction of unnecessary damage in so doing. 

The libelant may have a decree for half damages against the owners 
of the Dalzell tugs. Inasmuch as the pilot on the Vauban did not in- 
terfere or prevent the maneuver, no costs will be awarded the Vau- 
ban, but the libel against the Vauban will be dismissed. The libel 
against the Merritt & Chapman Company will be dismissed, with costs. 



WBLLMAN y. BETHEA. 
(District Court, B. D. South Carolina. May 30, 1917.) 

1. Executors and Administbators ^=»453(4) — ^Actions — Judgment — Ooixat- 

EBAL Attack. 

In an action against an administrator, In which he pleads plene admln- 
Istravlt, a judgment paid by him, which was regular In form and based 
upon the verdict of a Jury, oannot be attacked, whatever Inferences may 
be indulged regarding the bona fides of the account on which such 
judgment was recovered. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1807-1908.] 

2. Death <©=»11— Actions foe Causing Death — ^New Cause of Action. 

The statutory right to sue for wrongful death is a new cause of ac- 
tion, independent of any cause of action for the tort committed by def aid- 
ant, which the deceased may have had during his life, or would have 
had, if he had survived the injury. 

[Ed. Note. — For other cases, see Death, Cent. Dig. §§ 10, 15.] 

8. Statutes ^=»181(1) — Construction — ^Asoestaining Intent. 

In construing a statute, the court must ascertain the Intention of the 
Legislature; but such intention must be ascertained from the words 
used in the statute and the subject-matter to which it relates. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 259.] 

4. Statutes ^=>188 — Construction — Meaning of Language. 

When words used in a statuter have a well-settled legal meaning they 
will be given such meaning ; but, when they have no such meaning, it will 
be presumed that the Legislature used them in the light of their usual 
and ordinary meaning. 
[Ed. Note.— For other cases, see Statutes. Cent Dig. §§ 266, 267, 276.] 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexe« 
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6. ExEcuTOBS AND Administbatobs ^=»261 — Payment of Claims — Pbiobitt — 
"Debt." 

Under the South OaroUna statute fixing the order of payment of debts 
and charges against the estates of decedents, by providing five classes, 
and specifying, as the fifth class, bonds, debts by specialty, and debts by 
simple contract, a Judgment recovered against the administrator for 
wrongful death, founded upon a statute of another state, is not a "debt," 
and is not of equal dignity and entitled to prorate with a Judgment upon 
a contractual cause of action, especially as it is doubtful whether Civ. 
Ck)de S. G. 1912, § 3955, giving a right of action for wrongful death, gives 
any such right of action against the personal representative of the 
wrongdoer. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §1 W4r-974. 

For other definitions, see Words and Phrases, First and Second Series, 
Debt] 

6. Statutes ^=»184 — Oonstbtjction — ^Annulling Pubpose of Leotslatube. 

While, if a statute is open to construction, the courts will not construe 
Its language so as to^ nullify its purpose, this rule is to be resorted to only 
for the purpose of ascertaining the Legislature's intention, and will not 
justify reading into the statute something not expressed \}y its terms. 

[Ed. Nota — For other cases, see Statutes, Cent Dig. { 262.] 

7. EXECUTOBS AND ADMINISTBATOBS ^=»lll(6) — EXPENDITUBES — COUNSEL FEBS. 

Where, at the time judgment was rendered against an administrator, 
his counsel exhibited an account by the administrator showing a balance 
in his hands of $380.40, and proposed to plaintiCF's counsel that they 
take judgment for that amount, or that it would be turned over to plain- 
tiff, which offer was not accepted, and subsequently the judgment was 
opened, and the administrator was permitted to plead plene administravit 
on a showing that $380.40 was all the unadministered assets, the subse- 
quent payment by the administrator to his counsel of $250, in addition to 
$250 previously paid, could not be justified. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. § 456.] 

8. BXEOUTOBS AND ADMINISTBATOBS ^=»261 — ^PAYMENT OF CLAIMS. 

While, under the South Carolina statutes, a judgment recovered against 
an administrator for wrongful death is not entitled to share in the 
assets of the estate with debts due by simple contract, any balance re- 
maining in the administrator's hands after the payment of such debts 
is subject to the payment of such judgment 

[Ed. Note. — ^For other cases, see Executors and Administrators, Cent 
Dig. §§ 944-974.] 

At Law. Action by Sarah A. Wellman against John C. Bethea, ad- 
ministrator. Judgment for plaintiff for a part of the amount sued for. 
See, also (D. C.) 213 Fed. 367. 

Mitchell & Smith, of Charleston, S. C, for plaintiff. 
Gibson & Muller, of Dillon, S. C, for defendant. 

CONNOR, District Judge. The pleadings, exhibits, and admissions 
of the parties, disclose the following facts : 

. On March 2, 1911, plaintiff, Sarah A. Wellman, in behalf of herself 
and her children, instituted an action in this court against defendant, 
*'John C. Bethea, clerk of court, as administrator of the estate of John 
H. Bethea, deceased," for the recovery of $25,000 damages, alleged to 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered DigesU A Indexes 
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have been sustained by reason of the death of her husband, Ora E. 
Wellman, caused by the wrongful and unlawful act of defendant's in- 
testate. The homicide occurred in the state of Delaware, and the suit 
was based upon the cause of action given to plaintiff by the statute in 
force in that state. Defendant, in his answer, denied the allegations 
contained in plaintiff's complaint. At a term of this court held on Jan- 
uary 7, 1913, plaintiff recovered judgment against defendant, in hfs 
representative capacity, for the sum of $4,000. Execution was issued 
against defendant, in his representative capacity, for the sum of $4,000. 
Execution was issued against defendant administrator, and was re- 
turned unsatisfied, except for the sum of about $23. 

Plaintiff, on June 28, 1913, instituted an action against defendant 
John C. Bethea, personally, and the Gulf & Atlantic Insurance Compa- 
ny, surety, on his official bond, for the recovery of the balance remain- 
ing due and unpaid on said judgment, alleging that defendant John C. 
Bethea, having failed to plead plene administravit, or insufficient as- 
sets, was liable personally for the full amount of said judgment. De- 
fendant, in- his representative capacity, on May 25, 1914, instituted a 
suit in this court, in equity, alleging that he had, prior to the rendition 
of the judgment of January 7, 1913, administered and disbursed the 
assets which came into his hands as administrator of John H. Bethea, 
except the sum of $380.40, and that since the rendition of the judg- 
ment he had disbursed, in due course of administration, this amount, 
less $35. He further alleged that his failure to plead plene adminis- 
travit in the action against him was due to excusable mistake, etc. This 
cause, upon defendant's answer, came on for hearing, whereupon a de- 
cree was passed March 19, 1915, permitting the said John C. Bethea, 
administrator, to enter his plea in the original action. This decree was 
affirmed. 228 Fed. 882, 143 C. C. A. 280. The liability of defendant, 
as administrator, to plaintiff, is dependent upon his making good his 
plea — ^that he has fully, and in accordance with the statutes in force in 
South Carolina, administered the estate of his intestate. His accounts, 
filed in the probate court, show that, on November 27, 1910, he receiv- 
ed, as administrator, $2,214.64. He disbursed in cost of administra- 
tion and commissions, $115.24; counsel fees in the defense of plain- 
tiff's action, $250; and action of Mrs. Medlin against him as adminis- 
trator, $25. 

On March 2, 1911, being the same day on which this action was in- 
stituted, Mrs. M. E. Medlin instituted an action in the court of com- 
mon pleas of Dillon county against defendant, as administrator of John 
H. Bethea, and in her complaint she alleged that his intestate was in- 
debted to her for "board and service" during the years 1904 to 1909, 
inclusive, at the rate of $20 a month, aggregating the sum of $1,440; 
that she had presented her account to defendant and he refused to pay 
same. Defendant, on April 5, 1911, filed his answer to the complaint, 
averring that he had not sufficient information to form a belief as to 
the truth of the allegation of the complaint, and therefore denied same. 
On October 26, 1911, the cause was brought to trial before the court 
and a jury, when a verdict was rendered against defendant for the full 
amount claimed by her, and judgment rendered accordingly. On De- 
cember 1, 1911, defendant paid said judgment, together with $4 cost, 
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aggregating $1,444, leaving a b?Jance in his hands, December 15, 1911, 
of $380.40. Of this amount defendant paid, December 15, 1911, $1 
for filing return; January 1, 1913, to his attorneys for service rendered 
in this case, and another case of like character brought by Mrs. Wil- 
liams, the sum of $250, $64 cost in this case, and commissions aggre- 
gating $94.40, leaving in his hands, January 3, 1911, $35. Plaintiff at- 
tacks the account in respect to the payment of Mrs! Medlin's judgment. 

[1] Whatever inferences may be indulged in regard to the bona 
fides of her accotmt, from the fact that her action was instituted on 
the same day upon which plaintiff brought her suit in this court, cou- 
pled with the rather indefinite character of her account, the judgment 
is not open to attack in this court, or in this action. It is regular in 
form, and based upon the verdict of tho jury in the court of common 
pleas of Dillon county. In view of its effect upon the rights of plain- 
tiff in this action, and Mrs. Williams, plaintiff in another action of like 
character, in which she recovered judgment, it would seem that, while 
under no legal obligation to do sov it would have occurred to the de- 
fendant to have notified them of the institution of the action. The sole 
question now open to plaintiff is whether the defendant, administrator^ 
was not under legal liability to withhold pa3rment of that judgment un- 
til the termination of this action, to the end that the assets in his hands 
should be divided pro rata between the judgments. The answer to this 
question is dependent upon the construction of the South Carolina 
statute, prescribing the method of administration of the estates of de- 
cedents. It is held by the Supreme Court of South Carolina that the 
status of the claims against the estate of deceased persons, in respect 
to their rank in the administration of the estate is fixed by reference to 
the date of the death, and is not affected by the date of the judgment 
fixing its validity and amount. Fraser & Dill v. City Council, 23 S. C. 
373. 

The South Carolina statute fixes the order of payment of debts and 
charges against the estates of deceased persons by providing five class- 
es. It is manifest that neither plaintiff's nor Mrs. Medlin's debts are 
included in either of the first four classes. The fifth class includes 
"bonds, debts by specialty and debts l^ simple contract." The plaintiff 
insists that her claim, or cause of action, is of equal dignity and enti- 
tled to prorate with Mrs. Medlin's judgment, without regard to the 
cause of action or the date of the judgment. Defendant insists that 
plaintiff's cause of action or claim is not within the language of the 
fifth or any other class of debts directed to be paid by the administra- 
tor — that, in respect to the cause of action created by the Delaware 
statute, in favor of plaintiff, as the widow of her deceased husband, 
by reason of his death, caused by defendant's intestate, there is a casus 
omissus, a claim for which no provision is made. The question is of 
first impression. Neither of the learned and industrious counsel have 
called attention to any decided case in point. 

[2] It is uniformly held that the right to sue for wrongful death, 
given by Lord Campbell's Act and the state statutes in this country, is 
a new cause of action, independent of any cause of action for the tort 
committed by defendant, which the deceased may have had during his 
life, or would have had, if he had survived the injury. 8 Am. & Eng. 
243 F.— 15 
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Enc. 859; Osteen v. So. Ry., 76 S. C. 368, 57 S. E. 196; Beaver's 
Adm'r v. Putnam's Curators, 110 Va. 713, 67 S. E. 353. The claim, or 
demand for damages, did not exist against the defendant's intestate and 
could not, therefore, in any proper sense, be termed a debt due by con- 
tract. Whether a judgment rendered upon a claim for a tort, as for 
assault and battery, or a personal injury sustained by the negligence of 
defendant's intestate, would have been within the statute, is not in- 
volved here, and analogies do not aid in dealing with the question. It 
is manifest that, to bring plaintiff's claim within the terms of the stat- 
ute, so that it may share with a contract debt, resort must be had^to 
construction, sustained by the contention that such was the legislative 
intention. 

[3] A well-settled rule of statutory construction imposes upon the 
court the duty of ascertaining the intention of the Legislature, with 
the restriction that such intention must be ascertained from the words 
used in the statute and the subject-matter to which it relates. "The 
spirit of the act must be extracted from the words of the act, and ndt 
from conjectures aliunde." Gardner v. Collins, 2 Pet. 58, 7 L. Ed. 
347. Legislative intent, determining statutory construction, "is to be 
searched for in the words which the Legislature has employed," and 
there is no ground for construction where apt language is found. The 
Paulina v. U. S., 7 Cranch, 52, 3 L. Ed. 266, The general rule of stat- 
utory construction is that the intent of the lawmaker is to be found 
in the language he has used ; and that language is always controlling, 
unless there are cogent reasons for believing that the language does 
not fully and accurately disclose the intent. United States v. Golden- 
berg, 168 U. S. 95, 18 Sup. Ct. 3, 42 L. Ed. 394. 

[4] When words found in a statute have a well-settled legal mean- 
ing, they will be given such meaning in seeking the legislative intention. 
When they have no such meaning, it will be presumed that the Legis- 
lature used them in the light of their usual and ordinary meaning. 
While not strictly analogous, the discussion in Louisiana v. Mayor of 
New Orleans, 109 U. S. 285, 3 Sup. Ct. 211, 27 L. Ed. 936, indicates 
the trend of thought. The relators, Folsom and others, recovered 
judgment against tifie city for damages sustained by a mob; the right 
of action being conferred by a statute. At the time the injuries were 
sustained, and one of the judgments rendered, authority was vested in 
the governing body of the city to levy taxes to an amount sufficient to 
pay the judgments. Thereafter, by a change in the statute, the limit 
of the power to levy taxes was so reduced that the city had no funds 
out of which the judgments could be paid. The relator sought, by a 
writ of maindamus, to compel the governing board to levy taxes for 
the payment of the judgments, contending that the judgments were 
contracts within the provision of the federal Constitution, and that 
the act reducing the limit of taxation violated the obligation to pay. 
The Supreme Court, by Mr. Justice Field, said: 

•The right to reimbursement for damages caused by a mob or riotous as- 
semblage of people is not founded upon any contract between the city and 
the sufferers. Its liability for the damages is created by a law of the 
Legislature, and cau be withdrawn or limited at its pleasure. ♦ ♦ ♦ The 
obligation to m'ake indemnity created by the statute has no more element of 
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contract in It, because merged in the Judgments, than it had previously. 
• • • A judgment for damages, estimated in money, is sometimes called by 
text-writers a specialty or contract of record, because it establishes a l^ai ob- 
ligation to pay the amount recovered; and, by a fiction of law, a promise to 
pay is implied when such legal obligation exists. It is on this principle that 
an action ex contractu will lie upon a Judgment. ♦ ♦ ♦ But this fiction 
cannot convert a transaction wanting the assent of parties into one which 
necessarily implies it" 

In Chase v. Curtis, 113 U.>S. 452, 5 Sup. Ct. 554, 28 L. Ed. 1038, 
it appeared that a statute required certain corporations to make and 
file, within a fixed time, a report, which was required to be published, 
stating, among things, "the amount of its existing debts." Upon fail- 
ure to make and publish such statements, the managing officers were 
made liable "for all the debts of the company then existing and for 
all that shall be contracted before such report shall be made." Plain- 
tiff recovered a judgment against the corporation of which defendants 
were managing officers, upon a cause of action founded upon a tres- 
pass. The judgment was rendered before the time for filing the re- 
port. The report required by the statute was not filed nor published. 
Plaintiff sued defendants, basing his right to judgment u'pon the lia- 
bility imposed by the statute^ A demurrer having been sustained, the 
cause was brought to the Supreme Court, and Mr. Justice Matthews 
said: 

"The Uability is new and unknown to the common law, and is in terms 
limited to demands ex contractu. ♦ ♦ • Damage arising upon tort is not 
a debt accrued, within any reasonable construction of that term." 

Blackstone says: 

"Any contract, whereby a determinate sum of money becomes due to any 
person, and is not paid, but remains in action merely, is a contract of debt." 
(Jones' Blk. book II, 1347.) 

A statute permitted "mutual debts" to be used as a set-off. It was 
held that a claim for imliquidated damages could not be so used. "It 
must be a claim upon which an action of debt, or indebitatus assump- 
sit would lie." Lindsay v. King, 23 N. C. 401. A statute making it 
the duty of an administrator to pay all debts including taxes due means 
debts due by the intestate at the time of death, and applies only to 
debts which intestate owed. Langston v. Canterbury, 173 Mo. 122, 73 
S. W. 151. In Cable v. McCune, 26 Mo. 371, 72 Am. Dec. 214, it was 
held that where a statute imposed the duty upon the directors of a 
corporation to publish the amount of "existing debts" against such a 
corporation, making the directors liable for a failure to do so, that a 
judgment recovered against the corporation upon a cause of action 
for negligence was not within the statute. The judge, writing the 
opinion, defined a debt as : 

"A sun< of *money due by a certain and express agreement.* ♦ ♦ ♦ The 
demand sought to be enforced In the present action is certainly not a debt in 
the legal accei;>tation of the term, and It is, to say the least, doubtful whether 
It could be -so regarded in its popular acceptation." 

This case was approved in Cable v. Gaty, 34 Mo. 573, 86 Am. Dec. 
126; Heacbek v. Sherman, 14 Wend. (N. Y.) 58. 
In Carver v. Braintree Mfg. Co., 2 Story, 432, Fed. Cas. No. 2485, 
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the question, as to the definition of the term "debt contracted" in a 
statute, would be held to include "dues owing" or "liabilities incurred" 
by a corporation. The question arose upon the competency of a wit- 
ness, who was a stockholder in a corporation, in which, under a Massa- 
chusetts statute, the stockholders were made liable for the "debts con- 
tracted" by the corporation. Judge Story said : 

"I confess that, with all the lights which have been thrown upon the ques- 
tion by the able arguments at the bar, I am not without some lurking doubts." 

The action was for damages sought to be recovered against the 
corporation for infringement of a patent. A stockholder made liable 
for the debts contracted by the corporation was held incompetent as 
a witness, upon the theory that he would be personally liable for the 
amount of such judgment as might be recovered against the corpora- 
tion. While any decision rendered by Judge Story is entitled to great 
respect and should be given careful consideration, in this instance it is 
manifest that he was in much doubt. As shown by cases cited, the 
Supreme Court has not adopted his views in construing statutes con- 
taining the same language. 

In Manion v. Ohio Val. Ry. Co., 99 Ky. 504, 36 S. W. 530, it was 
held that a statute authorizing a guardian, with leave of the court, 
to settle and compound any debt or demand for his ward, did not 
authorize him to compromise a claim for damages sustained by a tort. 

[5] The foregoing are only a few of the numerous cases in which 
the word "debt" has been defined. It must be conceded that there is 
not perfect harmony in the decisions. I am constrained to conclude 
that, while not free from doubt, the more natural construction, that 
which most strongly commends itself to the mind, excludes the claim of 
the plaintiff from the statute fixing the order of payment of the debts 
of a decedent The case is singular ; that is, unusual. It is probable 
that the Legislature did not have such a case in contemplation when 
drafting and enacting the statute. The learned counsel for plaintiff 
calls attention to the South Carolina statute providing that causes of 
action for injuries to the person shall survive both to and against the 
personal or real representative of the deceased persons and the legal 
representatives of insolvent persons. 1 Civ. Code, § 3963. It is also 
provided by section 170, Code Civ. Proc, that "no action shall abate by 
death * * * or other disability of a party." Neither of these 
sections of the Code are applicable to the plaintiff's cause of action. 
The last section applies to actions pending at the death of the defend- 
ant, and the other section saves the right of action against the personal 
representative which has accrued for or against the intestate during 
his life. It is not clear that the Soudi Carolina statute (1 Civ. Code, 
§ 3955, being substantially the same as Lord Campbell's Act) gives 
the right of action against the personal representative of John H. 
Bethea. This would seem to be the view held by the Court of Appeals 
of Virginia in Beavers v. Putnam's Curators, supra. If this be the 
correct view, the argument urged by the counsel for attributing to the 
Legislature the intention to include, under the words "debts by simple 
contract," a claim of the character involved here, is much weakened. 
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If no cause of action is given by section 3955 against the personal rep- 
resentative of the slayer of plaintiff's intestate, then no intention can 
be attributed to the Legislature to provide for the payment of a judg- 
ment recovered against him. 

But, as said by counsel, plaintiff's action is Iwought under the pro- 
visions of the Delaware statute, which gives the right of action in such 
cases to the widow. 13 Laws Del. c. 31, § 2. By section 6 of the same 
statute the right of action is saved against the personal representative 
of the deceased. It is under this statute that plaintiff sues. The Vir- 
ginia statute has a similar provision. This provision of the Delaware 
statute does not aid in ascertaining the intention of the South Carolina 
Legislature in regard to the order in which a decedent's debts are to 
be paid. G)unsel say that, unless the payment of the claim arising out 
of the statutory right of action be provided for under the term "debts 
by simple contract," the statute giving the right of action in such cases 
is nullified — ^made of none effect. 

[8] By a well-settled rule the court will not, if open to construc- 
tion, so construe the words of a statute as to nullify the purpose of the 
Legislature. The rule, however, is to be resorted to only for the pur- 
pose of ascertaining the legislative intention, and will not justify read- 
ing, into the statute something not expressed by its terms. Plaintiff's 
counsel suggest that, if the plaintiff's claim is not within the statute, 
the judgment cannot be paid at all, although the estate, after paying 
the debts provided for, is solvent. This question is not presented in 
the present aspect of the case. The sole question here is whether 
plaintiff's claim is entitled to share with debts for which provision is 
expressly made. It certainly is not free from difficulty. Co,urts should 
not, to meet hard cases, give strained construction to statutes. It is 
better to adopt a natural construction of language and leave to the 
Legislature the duty, as it has the power, to provide for .cases not in- 
cluded in the statute. 

[7] The plaintiff insists that the payment of $250 additional counsel 
fee, after the renditicm of the judgment, was unauthorized and a dev- 
astavit It appears in the record that, when the judgment in this 
case was rendered, on January 7, 1913, defendant's counsel exhibited in 
open court, on account stated by the defendant, as administrator, show- 
ing a balance in his hands of $380.40, and proposed to plaintiff's coui)-' 
sel that they could take judgment for that amount, or that it would be 
turned over to plaintiff. This offer plaintiff's counsel neither accepted 
nor rejected. See affidavits and opinion in the equity suit. Record 
pp. 44, 47, 49, 57. The account now filed shows that, on January 1, 
1913, six days before the judgment was rendered, defendant paid to his 
counsel, on account of fee, $250. He had, theretofore, paid them for 
services in this litigation $250. It is manifest that, on January 7, 
1913, defendant stated in open court and exhibited an account showing 
that he had in hand, after paying the debts and cost of administration 
to that date, $380.40, which he offered to "turn over to plaintiff." • 

It was upon this finding that the decree was rendered in the equity 
suit, opening the judgment and permitting defendant to file his plea. 
I am of the opinion that the payment of $250 after that date for coun- 
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sel fees was in derogation of the right of plaintiff. There were two 
suits of the same character, in which judgment for $35,000 was de- 
manded. A fee of $500, if the estate had been of larger value, would 
not have been excessive; but, in view of the fact that defendant and 
his attorneys knew, certainly on January 7, 1913, that but $380.40 
could be recovered, I am of the opinion that the payment of two-thirds 
of that amount to counsel was not justified. To say the least, it looks 
as if defendant had determined that the widows of the victims of his 
intestate's wrongful and unlawful act should receive nothing for the 
loss which they had sustained at his hands. 

[8] While, for the reasons set forth, I am of the opinion that plain- 
tiff's claim is not entitled to share in the assets with debts due by sim- 
ple contract, provided for by the statute, I am of the opinion that, aft- 
er these debts were paid, he held the balance subject to the judgment 
in this action. 

Judgment may be drawn that the plaintiff, Sara Wellman, recover of 
defendant, John C. Bethea, personally, $250, with interest from Jan- 
uary 7, 1913, and the balance of the cost incurred herein. 



THE APPAM. 
(District Conrt, S. D. New York. July 3, 1917.) 

1, Shipping ^=>154r-IiiEN fob Fbeigiit— Nature. 

A normal freight Uen is possessory only under general maritime Jurla- 
prudenck 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.1 

2. Shipping €=»154— Lien fob Freight— Natube. 

Under British law, if bills of lading providing that freight was due on 
shipment and should be considered as then earned and paid on demand, 
ship or goods lost or not lost, and that the owners should have a lien for 
the freight, gave a lien for freight payable, but unpaid in advance, it 
was inchoate when the ship and its cargo was captured by a German naval 
vessel, as the lien could not be exercised en route. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.] 

8. War ^=>25— Captures at Sea— Enemies' Vessels and Goods. 

The capture of a British vessel and cargo by a German naval vessel 
was lawful, and the captor succeeded to the rights of owners of both the 
hull and cargo, subject to the action of a competent prize court 

[Ed- Note.— Tdr other cases, see War, Cent. Dig. §§ 111-113, 120-123.] 

4. Shipping ^=>154^— Lien for Freight— Loss. 

The capture of a vessel by the enemy under the laws of war severed 
the contractual relations between the shipowners and the shippers, and 
abrogated any lien for freight then existing. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.] 

6u Shipping <©=»146— Freight— Award of Freight Pro Rata. 

In litigation on the instance side of the admiralty court over a Britlsli 
yessel, captured at sea by a German naval vessel and sent to an American 
port, where it was forfeited by tlie captor's violation of the American neu- 
trality laws, the court could not disregard the severance of the contractu- 

^S9For other casea see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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al relation between the sblpowners and the shipper by capture, and award 
pro rata frel^t as in prize cases. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. § 508.] 

e. Shipping ^=»154r— Lien fob Fbeight—Loss. 

In determining whether the owners of a British vessel, captured by a 
German naval vessel and forfeited by Its captors by their violation of 
the American neutrality laws, have a lien on the cargo for freight, the 
personal liability of the shipper or consignees is Immaterial. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 226, 516-520.] 

7. Shipping ^=»154— Lien fob Fbeight— Loss. 

Where a British vessel was captured by a German naval vessel and 
brought within American waters, where it was forfeited by its captors' 
violation of the neutrality laws, and the vessel was restored to the pos- 
session of its original owners, the contract of carriage did not revive 
on repossession, so as to give the shipowners a lien on the cargo for 
freight 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 226, 516-520.] 

8. Evidence ^=>43(l)-nJuDiciAi. Notice. 

Where 14 mbnths elapsed between the capture of a vessel sent into 
an American port and its restitution, on the ground that Its captors 
had forfeited their rights by violating the neutrality laws, Judicial notice 
will be taken that such time is less than might reasonably have been ex- 
pected, in view of the certainty that the matters involved would be bitter- 
ly defended at law and by diplomatic action. 

[Ed. Note.— For other cases, see Evidence, Cent Dig. § 62.] 

9. Shipping ^s»l02— Cabbiage of Goods— Law Govebning. 

A B^tish vessel, bound ftom Africa to Liverpool, was captured by a 
German naval vessel and sent into an American port, where the ship- 
owners filed a libel for its possession, subsequently awarded to them for 
the captors' violation of the American neutrality laws. The owners of 
the cargo filed a libel, separately demanding such cargo, without objection 
from the shipowners. Held, that the voyage to Liverpool was tptally 
abandoned, and, as the voyage ended in the United States, or was there 
abandoned intentionally, the rights of the parties were governed by the 
laws of the United States. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. { 400.] 

10. Shipping ^=>154— Lien fob B^eioht— Loss. 

The shipowners had no lien for freight on the cargo, as a carrier can- 
not preserve a lien for freight where he totally abandons the carriage of 
the goods, even though the abandonment i& under force majeure. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §i 226^ 516-520.] 

In Admiralty. Libel by the British & African Steam Navigation 
Company, Limited, against the proceeds of the cargo of the Appam. 
On hearing on exception to libel. Libel dismissed. 

R. J. M. Bullowa, of New York City, for libelant 
James K. Symmers, of New York City, for claimant. 

HOUGH, Circuit Judge. This pendant to the celebrated litigation 
over the Appam (243 U. S. 124, 37 Sup. Ct. 337, 61 L. Ed 633) seeks 
to raise the single question whether, under the facts shown and the 
law of Great Britain, a lien for freight exists in favor of the Appam's 
owners against the late cargo of that vessel or the proceeds thereof. 

The action is in rem, and the res proceeded against is money pro- 
ducd by sale of cargo — a sale in part conducted by those to whom the 

^s^For other cases see same topic ft KET-NUMUER in all Key-Numbered Digests & Indexes 
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cargo was finally awarded, and in part a judicial sale pendente lite of 
so much of the lading as was confessedly perishable'. 

The present hearing is in form upon a peremptory exception to the 
libel ; but by stipulation filed the court has before it all the facts shown 
by the records in the main litigation, a knowledge of how and by whom 
those causes were promoted, the decisions of British courts, and the 
views of text-writers of authority. It is really a final hearing. 

The Appam loaded at sundry ports on the west coast of Africa, and 
(approximately) had accomplished about 2,500 miles of her voyage 
when captured by the German cruiser Moewe; she had still about 
1,500 miles to cover before reaching her port of delivery, I/iverpool, 
and when surrendered to her owners, pursuant to mandate of the Su- 
preme Court of the United States, was at Hampton Roads, and about 
3,000 miles from her original destination. Thus she had conveyed her 
cargo about 1,000 miles nearer Liverpool than it was on shipment, and 
three-fourths of the transport remained unaccomplished. 

The first proceeding against or for the Appam Was a strict libel of 
possession, brought by the present libelant as owner of the hull. Short- 
ly after it was filed, the Appanl's master, as agent for insurers of 
cargo consignees, filed an independent libel for possession of cargo. 
The underwriters had paid a total loss on proof of capture, and it is 
of course that they stand in owners' shoes. The manifesting of the 
vessel shows that the cargo was mostly consigned to shippers' order, 
but actual ownership at date of capture is unknown and immaterial. 

The sale of perishable goods was by consent of proctors for both 
ship and cargo, but was without prejudice to any lien or right thereto 
on the part of the ship. No assertion of-'lien for freight was made 
in the main litigation, and on conclusion thereof in the District Court 
for the Eastern District of Virginia (234 Fed. 389) the proceeds of all 
cargo sales were deposited in New York, and this libel filed against 
the same. The theory of action is that the lading of the Appam was 
shipped in British possessions by British subjects to an English port 
on an English steamer, under bills of lading which specifically agreed 
that: 

''Freight is due on shipment,, and shall be considered as then earned, and 
shall be paid on demand, ship or goods lost or not lost." 

It was further agreed that the shipowners — 

"should have a lien and right of sale ♦ ♦ ♦ over the goods shipped un- 
der this B/L, not only for the freight and charges due thereon, whether pay- 
able in advance, or not, but also for all amounts in any wise to become pay- 
able to them under the provisions of this B/L, although the same may not 
then be ascertained or payable." 

The libel therefore asserts a conventional lien for the entire freight, 
none of which was in fact paid or demanded at, on, or after shipment 
and before capture. So far as this court knows, the present suit is 
the only eflfort at collection. Unless the lien insisted upon can be sus- 
tained, the shipowner cannot recover, for the Appam's voyage has 
never been completed, and right delivery tendered. I assume that the 
shippers are liable in personam on the bills of lading, and either at law 
or in admiralty, because they agreed to pay. the freight, and upon a 
valuable consideration. On this point no difference is thought to exist 
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between our law and that of Great Britain. National, etc., Co. v, In^ 

ternat, etc., Co. (C. C. A. 2d) 241 Fed. 861, C. C. A. . 

[1J But the nature, under British law, of the lien sought to be cre- 
ated by these bills of lading, is not so clear. A normal freight lien is 
possessory only under general maritime jurisprudence (The Bags of 
Linseed, 1 Bl. 108), though frequently held to have survived even man- 
ual delivery, owing to circumstances, varying with every case, and 
showing intent expressly or by implication. No lien is created by the 
agreement to pay freight before fulfillment of voyage (How v. Kirch- 
ner, 11 Moo. P. C. 21; Kirchner v. Venus, 12 Moo. P. C. 361), and 
whether English law will rfecognize a lien for "something contracted 
to be paid in advance" is at least doubtful (Gardner v. Trechmann, 15 
Q. B. D. 159). 

It is obvious that this question of lien js wholly apart from that of 
personal liability, assumed by a tonsignce or indorsee of the bill, who 
demands delivery on the strength of the bill, assuming a document 
such as that issued by the Appam. To be sure, this distinction is rarely 
important, for to one who takes goods by virtue of the bill of lading 
contract it \s immaterial whether he discharges a lien or pays on the 
contract ; he pays just the same. But in this instance jurisdiction de- 
pends solely upon the asserted lien. The fact that there are persons 
individually liable (perhaps) in England or Africa is of no moment 
here. 

[2] The Privy Council cases last cited, or their doctrine, have not 
met with entire acceptance (see Carver on Carriage by Sea, passim), 
but this much seems clear to me upon reason : The lien for freight 
payable (but unpaid) in advance certainly could not be exercised en 
route ; the Appam could never have stopped at some convenient place 
and sold enough of her cargo to get what the shippers had agreed to 
pay before she sailed. In other words, the lien only ripened and be- 
came enforceable upon readiness to deliver, or at least arrival at des- 
tination, unless some other exception or proviso of the bills of lading 
excused performance on the part of the ship. The lien was therefore 
plainly inchoate when ship and cargo fell into German hands, and it 
is difficult to see how in its nature it differed. from the conmion freight 
lien of maritime jurisprudence. 

[3] These considerations seem to justify a statement of some legal 
propositions thought to be undoubted and which I think lie at the bot- 
tom of this case. The capture of the Appam and cargo was lawful ; 
• in a legal sense there was nothing wrong about it; ship and lading 
were 'prize, and the captor succeeded to the rights of owners of both 
hull and cargo; the captor's title was subject to the action of a compe- 
tent prize court, and to that extent was inchoate. This ship and lad- 
ing never got before a prize court. The captor's title and possession 
was forfeited, not for any violation of international law, but for an 
infraction of American law, and restitution decreed because of a vio- 
; lation of American neutrality ; that is, of our own fixed ideas of what 

} could and should be done in our own waters. The private owners of 

i hull and cargo profited by the tort committed in the territorial waters 

^ of the United States and against the United States. This was the re- 

^ suit of repeated rulings which Justice Story thought not wholly logical. 
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for he evidendy inclined to the opinion that the sovereign alone could 
complain of such a public wrong as the prize crew from the Moewe 
committed when they overstayed their time in Hampton Roads. • The 
Santissima Trinidad, 7 Wheat. 283, 5 L. Ed. 454. 

As has been indicated, counsel seem to agree that the effect of this 
series of occurrences is to be ascertained by British law. If so, no 
more than analogies can be found, for no such transfer and retransf er 
of possession as that of the Appam and her cargo is known to have 
happened in the British domain. 

Two analogies suggest themselves — ^marine disaster and recapture. 
To the first I will revert. The doctrine of freight upon recapture, as 
put by Lord Stowell in The Racehorse, 3 C. Rob. 196, The Martha, 
3 C. Rob. 106, and especially The Friends, Edw. 246, has been applied 
during the present war to c^es of seizure of enemy cargo on British 
vessels in The lolo [1916] P. D. 206, And The Juno [1916] P. D. 169, 
and pro rata freight usually awarded. 

These cases (and others new and old)' rest, however, on the assump- 
tion that what is before the court is a seizure jure belli, that the case 
is one of prize, and that consequently ail incidental matters arising 
Detween the parties in interest, not only may be adjusted fiut must be 
adjusted in the prize court, whose jurisdiction is exclusive, once the 
fact of prize is established, which fact also must be there adjudicated. 
The Siren, 7 Wall. 162, 19 L. Ed. 129. But whether full or pro rata 
freight is allowed, the award is ex aequo et bono, and not by virtue of 
any contract, for the contract between ship and cargo owners must be 
held to have "ceased by the act of unlivery." The Hoffnung, 6 Rob. 
231; The Corsican Prince [1916] P. D. 195. Cf. [1916] 2 K. B. 202. 
Yet even in the prize court, if there was total defeat of the object of the 
voyage, as by sale of the goods, no freight at all was allowed. The 
Louisa, 1 Dods. 317. 

[4] While unloading has thus been regarded as symbolic of sever- 
ance of that relation in which "the ship is bound to her freight and the 
freight to the ship," what ends and abrogates the contract of affreight- 
ment cannot be'the mere episode of unlading — it is the fact of capture, 
of seizure jure belli, which by more potent law severed the contractual 
or conventional relations of peaceful shippers and carriers. • Curling 
V. Long, 1 B. & P. 637. 

It would be absurd to assert that after the prize crew took over the 
Appam she was any longer fulfilling her contract to carry freight for 
hire ; indeed, she was specifically excused from so doing by some of the 
oldest clauses of the historic bill of lading, and if the contract of car- 
riage ends, the conventional lien embodied in and created by that con- 
tract falls with it, no matter whether such lien was at the moment of 
capture inchoate or perfected, or for freight moneys prepayable or 
otherwise. 

Following the analogy of recapture, that occurrence does not permit 
the courts, either maritime or of common law, to make a new contract 
for the parties; no action will lie for a quantum meruit (St. Enoch, 
etc., Co. V. Phosphate, etc., Co. [1916] 2 K. B. 624; The Corsican 
Prince, supra; The Friends, supra), but the prize court may, jure belli 
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(so to speak), do the fair thing, because the contractual relation has 
ceased, and it often has done so, somewhat to Justice Story's discon- 
tent (The Nathaniel Hooper, 3 Sum. 542, Fed. Cas. No. 10,032). 

[5 J All the litigation over the Appam has been on the instance side; 
this court cannot disregard the severance of contractual relation by cap- 
ture, not condemnation ; nor has it in this case any right to award pro 
rata freight as in prize ; nor in any other way, for there is no proof of 
a contract or agreement therefor. 

[B] I am therefore compelled to the opinion that by British law, it is 
(1) doubtful whether a lien differing from that ordinarily growing out 
of the carriage of goods would be allowed by reason of the wording of 
the Appam's bills of lading; (2) if such lien was created it rested solely 
upon a contract which was abrogated by capture ; (3) the personal lia- 
bility of shippers is immaterial as is any similar liability of consignees ; 
(4) there being no lien, there is no jurisdiction, and the libel fails. 

[7] It is argued that the contract of carriage revived on reposses- 
sion ; no authority sustains this view, nor does the analogy of recapture 
assist. If a recaptor delivered fhe goods at destination, or permitted 
the shipowner so to do, subject to salvage, freight was due. But if 
the recaptor made delivery the shipowner did not fulfill his own con- 
tract, and no more did he do so if he tendered the cargo with a burden 
of salvage attached. The freight was due, no matter who delivered, 
if the goods were in good order ; but the contract was not fulfilled. Ex 
parte Cheesman, 2 Eden, 181, holds no more tlian this; its dicta are 
Inconsistent with later and greater authority. 

The foregoing is my opinion on the matters raised in argument; 
subsequent reflection upon this novel case has led to the view that it 
does not depend upon British law, but is a matter to be settled by our 
jurisprudence in favor of the claimants. The Appam entered our har- 
bor in lawful possession of her captors ; by a subsequent infraction of 
American law, and in accord with rulings thought to be peculiarly 
American, the owners of hull and cargo severally regained their respec- 
tive properties. It was proximately due to the law of the United States 
that this good fortune fell to them. 

If by our law they severally got back what had once been their 
•own, then by our law their respective rights to what they got must be 
admeasured, unless the obligation of a contract good where made is to 
be respected and enforced. These claimants, as libelants (practically), 
separately demanded the cargo as their own ; these libelants never ob- 
jected, yet such asserted and ultimately granted right of posse§sion was 
wholly inconsistent, with any existing or continuing relation between 
ship and cargo or the owners thereof. The evidence of that relation 
was the bill of lading, which as against the prize master was nothing; 
in truth and in law the Appam had become a mere receptacle in which 
the captor respondent kept what he had taken both from the carrier and 
the cargo owner ; the latter got his own cargo ; the former acquiesced 
in the proceedings ; certainly he got back nothing but his ship. 

[8] It is too clear to require more than statement that the efforts 
to recover Appam and cargo were serious matters, sure to be long 
contested, certain to be bitterly defended at law and by diplomatic 
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action, and of most doubtful issue. Fourteen months elapsed between 
capture and restitution, and judicial notice is taken that such time is 
less than might reasonably have been expected as the life of such a lit- 
igation. 

[9] These facts raise the question whether a year and more ago 
there was any intention on the ship's part to continue the voyage and 
deliver the car^o. I think but one answer is possible : There was no 
such intent ; the voyage to Liverpool was totally abandoned. If such 
is the fact the analogy of recapture is not nearly as close as that of 
marine disaster. The Appam was much more like a derelict restored 
to owners free of salvage through misconduct of salvors (a thing bare- 
ly possible) than she was like a recaptured vessel. It clears the matter 
somewhat to stay on the instance side of the court. 

To be sure there was no physical injury to the ship, but the disaster 
to the joint interests of hull and cargo' was quite as great as that 
wrought by many a storm. If in fact the voyage was ended in the 
United States, or the original voyage there abandoned, and so ended 
or abandoned, by intent, the rights of parties are adjusted by our law 
and The Eliza Lines, 199 U. S. 119,* 26 Sup. Ct. 8, 50 L. Ed. 115, 4 
Ann. Cas. 406, applies, a case which, however, proclaims its adherence 
to English precedent 

[10] Let the lien agreed upon be given as wide a scope and great a 
force as can be contended for, and it is still true that no carrier can pre- 
serve any lien for any freight against any cargo, if even under force 
majeure he totally abandons the carriage of the goods intrusted to him; 
and this is what I think the Appam did — ^indeed, it was the only possible 
thing to do under the circumstances. 

The result is the same, and the libel must be dismissed, with costs. 



THE OLYMPIA. 
(District Court, E. D. New York. April 28. 1917.) 

1. EviDENcac ^=»383<8) — Effect of Bookkeeping Entries. 

A book entry (diarging repairs to a boat against the charterer Is not 
conclusive, where other evidence ^i^iows that credit was In fact given to 
the boat, and that the bill was sent to the charterer at the request of 
the owner. 

[Ed« Note.^For other cases, see Evidence, Cent Dig. §f 1669, 1670.] 

2, Shipping ^=»54— Injtjbt to Chabtered Scows— Liabilitt. 

A towing coiopany used two dump scows, orally chartered from libelant, 
in the execution of a contract with the owner of a dumping platform to 
furnish scows to remove material from a subway excavation. The man- 
ner of loading was by dumping the material from the platfom* into the 
pockets of the scows, and the contract provided that the scows should 
always lie afloat, and that no stones larger than could be handled by two 
men should be dumped into them. There was evidence that It was cus- 
tomary to dump soft earth into the pockets before dumping in stones, to 
prevent Injury to the planka During the work libelant's scows were in- 
jured a nunttier of times by having planks broken, and one by grounding 

^=9For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests A Indexes 
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while being loaded, and libelant paid for their repair. Libelant bnnight 
suit against the towing company for breach of the Implied condition ot 
the charter, by falling to return them In good^order, and respondent 
brought In the dump owner under the fifty-ninth rula Held, on the evi- 
dence, that the Injury to the scows was caused by the negligence of the 
dump owner In loading and the unsafe^ condition of Its berth, and that 
it was liable therefor. 

[Ed. Note.^For other cases, see Shipping, Gent Dig. f{ 21&-22L] 

In Admiralty. Suits by James Shewan & Sons against the dumper 
Olympia, with the Moran Towing & Transportation Company, im- 
pleaded, and by Harriet H. Healey, owner of the dumpers Olympia 
and Atlanta, against the Moran Towing & Transportation Company, 
with the Cranford Company, impleaded. Decree for libelant against 
the Olympia in the first suit, and for libelant against the Cranford 
Company in the second suit. 

Foley & Martin, of New York Cify, for James Shewan & Sons. 
Alexander & Ash, of New York City, for the Olympia. 
James J. Macklin, of New York City, for Moran Towing & Transp. 
Co. 
Grout & McKinney, of New York City, for Cranford Co. 

CHATFIELD, -District Judge. These actions have .been tried to- 
gether in the sense that the witnesses have been examined but once. 
The issues are distinct, and each action must be discussed from the 
standpoint of its own parties, and with careful discrimination between 
the occurrences upon which the two suits are based. 

The first action is for repairs to the scow Olympia. It appears that 
the Olympia was chartered by a conversation over the telephone, in 
which the Moran Company asked the owner of the Olympia if he had 
a scow available for use. Upon receiving an affirmative answer and 
information as to the place where the Olympia was moored, one of 
the Moran tugs, upon the 3d day of September, 1916, took the scow 
from her mooring, with her captain on board, and proceeded to a 
dumping board of the Cranford Company at Ninth street in Brook- 
lyn, where the scow was used to receive dirt frpm the subway exca- 
vation in Flatbush avenue, Brooklyn. 

The scow Oljmipia has six pockets, each with sloping sides termi- 
nating in two gates opened and closed by means of twq chains running 
to a windlass upon the deck of the scow. These chains are located 
at opposite ends of the. pocket, and terminate in bridles, of which an 
arm runs to each of the two gates, which open downwardly and close 
up to a line running fore and aft of the vessel. The dumping board 
consists of a ramp and a platform, with tilting planes operated by ma- 
chinery, from which the material, as the planes are tilted, is slid off 
and thus poured into the scows, which are placed under the dump 
and moved forward or back, according to the requirements, in order 
to direct the stream of earth into the desired pocket. 

In the month of September, 1916, the Olympia required repairs up- 
on three occasions. It appears from the record that she was surveyed 
on the 9th day of September, and that her injuries generally consisted 
of damages to two planks in the sloping side of the pocket, just aft of 
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the air chamber or central space in the scow. Again, upon the 13th 
day of September, 1916, the Olympia was surveyed, and it was found 
that she needed repairs because of damage causing leaks at the comers 
of the pockets, and also at a point in the bottom where the planks 
adjoined the opening or gate space of one of these pockets, and it 
appears from the testimony that three bottom planks had to be re- 
placed and showed injury. Of these, two were broken intentionally 
by the dry dock men, in order to get the boat upon the dry 
dock and to let the water out of the boat, without going to the great 
expense of pumping it out, or holding the boat until it could 
drain out slowly. No fault is alleged in the method of making the 
repair, and it is necessary to assume, therefore, that the removal of 
these planks and their restoration was a proper item in repairing the 
damage caused by leakage. 

Again, upon the 22d day of September, the Olympia was surveyed 
and repaired, when it was found that in the next pocket aft two planks 
had been broken upon the sloping outer side of that pocket, about half- 
way up from the gate. It also appears thaj while the boat was in the 
dry dock f ot repair of the leaks — ^that is, upon her second visit to the 
.dry dock — certain extra repairs were found to be necessary and made 
at the request of the owner. These extra repairs .had nothing to do 
with the so-called damage items covered by the survey. But it appears 
from the testimony that, at the request of the owner of the boat, the 
bill for all four items of repair was sent to the Moran Company, and 
the libelant seems to have made the first entry in its books in the form 
of a charge to the Moran Company at the time the bill was sent. Sub- 
sequently the Moran Company denied liability for these repairs) and in 
the meantime, apparently, the libelant had corrected its books, so as to 
show a charge for the repairs against the steamer or its owners, and 
had deducted the items from its bill against the Moran Company, leav- 
ing merely the notation that, at the request of the libelant, the bill had 
been sent to the Moran Company for payment. 

[1] It is evident from the testimony that the libelant knew of the 
business relations between the owner of the Olympia and the Moran 
Company. But there is nothing to show that the Moran Company was 
a party to the arrangement in such a way that its credit, either as prin- 
cipal or as surety, took the place of the credit which evidently was giv- 
en to the boat,' and not to the boat's owner. The method of book- 
keeping is not conclusive, when the presumptipn from the othpr facts 
is stronger than the presumption from an entry in the books, which 
would have saved labor if the Moran Company had paid the bill at 
the suggestion of the owner of the boat. The libelant, therefore, 
should have a decree against the boat, both for the specific items which 
were concerned with the use of the boat made by the charterer and for 
the bill for extras, with costs. The petition of the owner to bring 
in the Moran Company should be dismissed, but without costs, as 'the 
Moran Company would be responsible as charterer for all except the 
extras, if the failure of the Moran Company to bring in the alleged 
tort-feasor had not caused the bringing of a separate action by the 
owner of the boat 
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[2] In the second action we have claims for damages to two boats, 
the Olympia and the Atlanta. The issue was suggested in the previous 
action as a defense to any claim against the Moran Company, but* was 
not passed upon therein. 

The Moran Company chartered, upon the 29th of July, 1916, the 
boat Atlanta, under substantially the same circumstances and form of 
oral charter as those previously considered in the case of the Ol3anpia. 
Both of these boats were used by the Moran Company for the receipt 
of the subway dirt at the Ninth street dump, and as a matter of law the 
Moran Company, through implied contract, was bound to return the 
boats in good order, except for reasonable. wear and tear. Any actual 
negligence or tort of a third party, which would create a cause of 
action in favor of the owner of the boat, can be brought in imder the 
fifty-ninth rule by the charterer, if the libelant sues the charterer 
under such circumstances that a breach of the implied conditions of the 
charter is shown. 

In the present case the libelant charged the Moran Company in con- 
tract with this breach of the implied conditions of the charter. The 
Moran Company by petition brought in the Cranford Company, and 
thus changed the cause of action from contract to tort. It is evident 
that, unless the Moran Company can satisfactorily substantiate the 
charge of tort against the Cranford Company, the Moran Company 
would be liable for the damages, if these be not shown to be caused by 
the acts of the captain of the scow, as indicated above with reference 
to the previous cause of action. 

In the present case there was some attempt to show that the cap- 
tain of the scow was not on board at the time some of the alleged dam-» 
age occurred. There was also some evidence that it was customary 
to place a layer of mud over the side of the scow pocket, before stones* 
were dumped upon the exposed plarik. It is evident that the captain 
of the scow could neither catch any stone which might cause dam- 
age, in the act of being dumped, and prevent its striking until a layer 
of mud could be placed beneath it, nor would he have anything to say 
about the size of rocks which might be concealed in the loads of earth 
which were dumped upon the tilting board. 

This is not a case where damage resulted from a continued use of 
the scow in a dangerous manner, nor from the loading of improper 
material after the matter had been brought, to the attention of those 
responsible for the safety of the scow. The accidents happened, so 
far as the injyries were inflicted, by stones falling from the dump, 
through a single blow from some one stone larger than could be re- 
ceived with safety, or from a stone which, by its velocity, shape, or 
manner of striking, happened to inflict the damage. So far as the char- 
ter is concerned, therefore, the owner cannot be held responsible for 
the injuries, and the charterer can pass on the cause of action by bring- 
ing in, under the fifty-ninth rule, the alleged tort-feasor. We must 
therefore consider first whether the Cranford Company was negli- 
gent; that is, was responsible for the injuries to the boats. 

It appears that the Atlanta was injured by the fall of one of these 
stones, and that this stone became wedged in the side of the pocket 
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.through the breaking of two planks. The stone was large enough, so 
that it remained imbedded in the planking and could not be removed 
by rtie captain. The boat proceeded to sea, where the cargo of mud 
was dumped, and came back to the upper harbor, when she was taken 
to the dry dock and the stone removed by four or five men, who put 
it back on the boat after she was repaired. It was then taken to sea with 
the next load of mud and dumped^into the Atlantic Ocean. We must 
take the evidence of its size from those who saw it at the dry dock, 
and it evidently was a stone of considerable weight. 

The contract between the Moran Company and the Cranford Com- 
pany was to the effect that the Moran Company would furnish sea- 
worthy boats and that the Cranford Company should dump from tlie 
dumping board no stones larger than what is called two-man size; 
that is, those which could be handled by two rather than three or more 
men. According to the testinjony, the stones which could pass through 
the bottom of the dump wagon and through the hopper of the hoisting 
apparatus, would not be greater than two-man size. If this particular 
stone exceeded, to some extent, the average size, it is possible that it 
had been placed in the material through the fault of some of the Cran- 
ford Company's servants, and in that case they would be liable. But if 
the stone was not larger than the prescribed size, then the Cranford 
Company was still responsible for the manner of delivering the ma- 
terial into the scows. The provision with respect to the size of stone 
was an additional obligation for the security of the Moran Company, 
but did not absolve the Cranford Company from careless conduct with 
respect to material which was proper in size. If any obligation to 
dump soft earth, as a bed for stony material, rested upon any one in 
connection with the use of the soow, the Cranford Company would 
'be bound to see that the material was in position before stones, even of 
small size, were deposited where they might do damage. In the case 
of the Ol3rmpia, the occurrences which have been described in the pre- 
vious action are also alleged as faults against the Cranford Company, 
and in two instances, viz., the occurrences upon September 9th and 
22d, the dumping of stones which would seem not to have been larger 
than two-man size, but which were apparently dumped Under circum- 
stances indicating negligence of the Cranford Company, caused the 
damage in question. Upon the third occasion, when the bottom planks 
of the boat had to be replaced, the testimony shows that a small stone 
was wedged under the end of one of these bottom planks. It is appar- 
ent that such a stone could not have reached this position from being 
dumped into a pocket, and in the absence of other explanation it is 
necessary to conclude that this stone was forced into the seam from 
the outside; that is, when the boat was aground. 

It is also apparent that the leakage in the corners of the pockets and 
the opening of the seams, which had to be repaired, was caused by 
excessive strain. It appears from the testimony that upon the 14th 
day of September, the Olympia went aground when under the Ninth 
street dump, that notice of this was given to the Moran office, and a 
tug was sent to pull the boat off the ground. The testimony of the men 
making the survey and the repairs is to the effect that the boat^s inju- 
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ries had been caused by strain when she was resting upon the bottom. 
The contract of the Cranford Company called for the loading of boats 
in deep water, and no other situation from which the injury might 
have resulted has been suggested. 

It would appear, therefore, that the Cranford Company was liable 
for the unsafe condition of its berth. This they seek to avoid by show- 
ing that the Olympia and the Atlanta were ofd, that their bridle chains 
broke, and that part of the load was lost in the slip upon several oc- 
casions, and that one of these dumpings of material occurred while 
the Olympia was under the dump, upon the day before she stranded. 
The Moran Company terminated the charter after the third claim 
of damage from the dumping of stones into the boats, and it is ap- 
parent from the correspondence and testimony of the witnesses that 
much dispute arose over the alleged responsibility of the Cranford 
Company for what happened to the boats which the Moran Company 
had furnished. 

It is evident that the Moran Company had the option to supply other 
and stronger boats, and thus to avoid dispute, even if the Olympia and 
the Atlanta were seaworthy and strong enough to comply with the 
terms of the contract between the Moran Company and the Cranford 
Company. It should be poted that these boats were furnished to the 
Cranford Company under an extension of contract, made partly by 
letter and partly by oral agreement, and that the terms of the contract 
were contained in a fwevious written agreement, which was changed 
only as to the price. It is contended by the Cranford Company that the 
new oral agreement embodied no restrictions, but the evidence indicates 
that the understanding of both parties was that the terms of the pre- 
vious written contract were included in the new arrangement. 

It would seem that, if the Olympia went agp*ound while being load- 
ed, the duty would rest upon the Cranford Company to keep watch. 
of the conditions in their slip, and, even if the obstruction in the slip 
came from the very boat which went aground, it would not relieve the 
Cranford Company from its duty to remove the boat, instead of sub- 
jecting it to the strain produced as the tide fell, or as the boat was 
further loaded. In fact, the testimony shows that the Cranford Com- 
pany, prior to dredging out the berth, did remove the loaded boats 
at low tide and put in empty boats for loading until the tide raised ta 
a point where a sufficient depth of water could be had. If the ground- 
ing of the Olympia was sufficient to cause damage, the Cranford Com- 
pany cannot allege as a fault that the Moran Company towed the boat 
into deep water, instead of waiting for the Cranford Company to pro- 
cure a tug for this purpose. Nor is there any evidence in the case that 
the method of towing was negligent, or that the tugboat caused the 
damage, in dragging the scow from the bottom. 

It would seem that the small stone which was found in the bottom 
seam might have gotten in during this grounding ; but there is nothinjj^ 
from which a finding could be made that the proximate cause of the 
leak resulting from the opening of the seam into which this stone was 
forced could be negligent hauling off of the boat by the Moran tug. 
On the contrary, the pressure of the boat when aground, and the 
consequent opening of seams, show the presence of an obstruction for 
243 F.— 1(5 
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which the Cranford Company was responsible. The boats were evi- 
dently seaworthy, and even under the terms of the written contract 
between the Moran Company and the Cranford Company, if the 
Cranford Company found that their methods were likely to cause dam- 
age, they should have refused to use the scow and held the Moran 
Company for breach of contract, rather than to have so loaded the 
scows which were furnished as to cause damage through employment 
of methods in their control, from which the damage would be expected 
to result. 

The libelant, therefore, should recover damages for the injuries to 
both boats against the Cranford Company, and should have his costs 
as well. The Moran Company brought in the Cranford Company, and 
was then forced to defend itself against the charge that it had fur- 
nished unseaworthy boats ; but, inasmuch as the libelant recovers costs 
against the Cranford Company directly, no other costs will be allowed 
in the second action. 



In re MILLER et aL 
(District Court, E. D. New York. May 14, 1917.) 

1. Bankruptcy ^=>484 — Compensation of Recbiveb — Effect of Composition. 

Under Bankruptcy Act July 1, 1898, c. 541, § 48d, 30 Stat 557 (Comp. 
St 1916, § 9632). providing that receivers shall receive commissions not 
exceeding those therein specified, but that in case of the confirmation of a 
composition such commission shall not exceed one-half of 1 per cent, of 
the amount to be paid creditors, and section 48e, providing for additional 
compensation to trustees or receivers for conducting the business, but 
further providing that, in case of the confirmation of a composition, such 
commissions shall not exceed one-half of 1 per cent of the amount to be 
paid creditors, if a composition is offered after the appointment of a 
trustee, the receiver, who has completely earned the amount of his com- 
pensation, may be allowed such amount as the court sees fit to allow, up 
to the regular percentage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 895, 896.] 

2. BANKE0PTCT <&=>272 — COMPOSITION — SKCUBITY FOB COSTS. 

After an offer of composition by the bankrupt, the expense of conducting 
the bankruptcy proceeding for the purpose of the composition, instead of 
for the liquidation of the estate, should be secured by the bankrupt, and, 
if necessary, paid out of the amount deposited for the purposes of the 
composition ; the creditors being entitled to a distribution of the amount 
available for that purpose without diminution by the bankrupt in his 
c^orts to effect a composition, unless they consent to or approve of ex- 
penses for rent, wages, etc. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 572, 573.] 

3. Bankruptcy ^=»484 — Fees of Receivebs — Effect of Composition. 

If a receiver has already accounted, and his allowance has been fixed or 
paid, before composition is offered, the confirmation of the composition 
will not reduce his allowance, nor compel the restoration of any of that 
already paid. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 895, 896.] 

4. Bankbuptct <®=»484 — B'ees op Receivers — Effect of Composition. 

Under Bankruptcy Act, § 2, subd. 5 (Comp. St. 1916, § 9586), empowering 
courts of bankruptcy to authorize the business of bankrupts to be conduct- 

^sdFor other cases see same topic & KET-NUMBER In all Key-Numbered DlReBts ft Indexes 
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ed for limited periods by receivers, "if necessary In the best Interests of 
the estates/' and sections 48d .and 48e, limiting the fees of receivers in 
case of a composition, though, upon presentation of an offer of composi- 
tion while the estate is in the hands of a receiver, the amount of his 
commissions as receiver may be Immediately reduced, so far as the possi- 
ble maximum is concerned, to one-half of 1 per cent., he can be .called 
upon to do nothing thereafter, except to hold the property, and if, for the 
benefit of the bankrupt, he continues to conduct the bankrupt's business, 
the expense of so conducting it is a legitimate disbursement to be paid by 
the bankrupt, and not compensation to the receiver, within section 72 
(Comp. St. 1916, § 9G56), providing that the receiver shall not receive, nor 
shall the court allow, any other or further compensation for his services 
than that expressly authorized and prescribed therein. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 8i>5, 896.] 

5. Bankruptcy ^=:»474 — Oosts and Fees — Persons or Bounds Liable. 

Where a bankrupt, offering a composition, has made a deposit for his 
attorneys, the amount thereof will be used to meet the expenses of the 
composition and of the bankruptcy proceedings, if necessary. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §S 878-884.] 

6. Bankruptcy ^=»484 — Fees of Receivers — Effect of Composition. 

A receiver, when conducting the business of the bankrupt for the bank- 
rupt after the offer of a composition, should be p^ld only in a correspond- 
ing way to what he would be paid If acting for the beneflt of the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 895, 896.] 

In Bankruptcy. In the matter of David Miller and another, individ- 
ually and as members of David Miller & Son, and the copartnership 
of David Miller & Son, alleged bankrupts. On application for award 
of compensation to a receiver. Ordered in accordance with the opin- 
ion. 

CHATFIELD, District Judge. The court appointed a receiver up- 
on the 13th day of March, 1917, and at the request of the attorney for 
the petitioning creditors authorized him to continue the business. The 
Bankruptcy Law (section 2, subd. 3) gives the court authority to ap- 
point a receiver to take charge of the assets until election of a trus- 
tee. The compensation of such receiver is fixed at a certain per- 
centage, unless a composition be confirmed, in which event the per- 
centage of the receiver for taking charge of the property cannot 
exceed one-half of 1 per cent, of the amount paid to creditors. Sec- 
tion 48, subd. **d." The evident purpose of the last provision is to 
assist bankrupts by keeping down expenses, if they are able to take the 
estate out of liquidation and preserve their business name. Under sec- 
tion 2, subd. 5, such a receiver or trustee can be authorized to con- 
duct the business of the bankrupt "for limited periods,'* and by sec- 
tion 48, subd. "e," compensation for these services may be allowed 
by way of commissions upon the money disbursed or turned over in 
connection wtih the conduct of the business. But, again, it is provided 
that, if a composition be confirmed, such commission shall not exceed 
one-half of 1 per cent, of the amount to be paid creditors. 

[1] It is apparent that if a composition is proposed before adju- 
dication, and ultimately confirmed, the receiver's fees will be cut down. 
If a composition should be offered after the appointment of a trustee, 
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the compensation to the trustee will be cut down if the composition 
be confirmed. But in the latter case the receiver would have complete- 
ly earned the amount of his compensation, and to such amount as the 
court should see fit to allow the actual services could be paid for, up 
to the regular percentage. Section 72 forbids the receiver or trustee 
from receiving in any form or guise any other or further compen- 
sation for his services than 'that expressly authorized and prescribed 
in the act, and also forbids an allowance by the court of any other com- 
pensation. This emphasizes the mandatory character of the language 
in the previous sections and also forbids evasion of the rule. It thus 
frequently happens that, in contemplation of an offer of composition, 
a receiver or trustee is urged to continue the business for long periods 
of time, and devotes his own services and business ability to the pres- 
ervation of the assets as a going concern, only to be met, when the 
composition is offered, with the proposition that he is Umited to one- ' 
half of 1 per cent, upon the actual amount to be paid to creditors and 
an additional one-half of 1 per cent, on the same amount for running 
the business. 

In the present case, adjudication has been had. No trustee has been 
appointed as yet, but subsequent to adjudication, and while the prop- 
erty was still in the possession of the receiver, an offer of compo- 
sition was made, and the amount to be distributed to creditors is $3,- 
577.96. One-half of 1 per cent, is $17.89. The receiver will therefore 
have given his personal attention to the conduct of a business of con- 
siderable extent for a period of at least two months, and his maximum 
compensation, as figured by the bankrupt, would be $35.78. The receiv- 
er has performed these services at the request of the attorneys for 
the petitioning creditors and of other creditors, and also at the re- 
quest of the attorneys for the bankrupt. 

[2] It is a well-established proposition in this district that, after an 
offer of composition by a bankrupt, the expenses of continuing the 
bankruptcy proceeding for the purpose of the composition, instead of 
for liquidation of the estate, should be secured by the bankrupt, and, 
if necessary, paid out of the amount deposited for the purposes of 
the composition. The creditors are entitled to a distribution of the 
amount which is available for that purpose, witliout diminution by the 
bankrupt in his hope to effect a composition, unless the creditors con- 
sent to or approve of a reasonable amount of expenses by the bank- 
rupt therefor. Such items as rent, wages, and the various larger ex- 
penses, where an offer of composition drags over a period of several 
months, are not allowed to be incurred out of the estate without no- 
tice to the creditors. In the same way, after an offer of composition 
is once made, the receiver does not conduct the business for the bene- 
fit of the creditors, and there certainly is still less reason why the re- 
•ceiver should be expected to conduct the business for the benefit of the 
bankrupt, at the reduced maximum compensation which the court 
can allow, if the property is taken away from the receiver and turned 
over to the bankrupt at the termination of the composition. 

[3, 4] If a receiver has already accounted, and his allowance has 
been fixed (and possibly paid) before composition is offered, certainly 
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the mere ..ccMifirmation of the composition while the estate is in the 
hands of the trustee would not be sufficient to revert back and re- 
duce the receiver's allowance, nor could he be compelled to restore 
any of that already paid. In the same way, upon presentation of an 
offer of composition by a bankrupt while liie estate is in the hands 
of the receiver, the amount of his commissions as receiver may be 
immediately reduced, so far as the possible maximum is concerned, to 
the one-half of 1 per cent, ratfe; but he can certainly be called upon 
to do nothing thereafter, except to hold the property^-that is, to con- 
tinue to safeguard the property, pending the composition. If the bank- 
rupt wishes to use the estate, or to prevent loss, he must give security 
therefor, and take the responsibility of the business himself, or he 
must ask that the receiver be authorized to conduct the business for 
him, and all expense of so conducting the business is a legitimate dis- 
bursement, to be paid by the bankrupt, and is not compensation to the 
receiver for what has gone before. 

[5] In the present case the bankrupt has voluntarily deposited for his 
attorneys and for the attorney for the petitioning creditors an amount 
exceeding the total maximum fees of the receiver on any basis which 
might be proposed. The bankrupt must first pay the expenses of those 
who are entitled to pa)rment out of the estate, including the allowance 
to the attorney for petitioning creditors, before the composition is ap- 
proved, and, if necessary, the amount agreed upon by the bankrupt 
for his attorneys will be used to meet the expenses of the composi- 
tion and of the bankruptcy proceedings. The receiver is clearly enti- 
tled to one-half of 1 per cent, both for acting as receiver and for 
continuing the business up to the time of presenting the offer of com- 
position. He is clearly entitled to compensation at the hands of the 
bankrupt for the services which he has rendered to the bankrupt in 
conducting the bankrupt's business, without the necessity of security 
by the bankrupt and so as to prevent loss, in just the same way that 
. the extra rent of the store should be charged against the bankrupt as 
a part of the amount deposited to cover the necessary expenses of the 
bankruptcy proceedings. 

[B] While, therefore, the receiver is entitled to such compensa- 
tion, and this allowance would not be contrary to the provisions of sec- 
tion 72 (inasmuch as section 72 is limited to running the business when 
"necessary in the best interests of the estate" — section 2, subd. 5), 
nevertheless an unlimited maximum of payment would be contrary to 
the spirit of the law, and the receiver, when acting for the bankrupt, 
should be paid only in a corresponding way to what he would be paid if 
he were acting for the benefit of the estate. 

Upon the estimate of expenses and returns from running the busi- 
ness until the date of confirmation, the value of the stock, horses, pro- 
ceeds of sale, etc., which have passed through the receiver's hands, it 
would appear that a total payment over and above the amount af the 
commissions, making his aggregate compensation $150, would be a fair 
adjustment, and the clerk will be directed to pay the receiver this 
amount on confirmation of the composition. 
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The attorneys supporting the composition have at all times expressed 
a willingness to recompense the receiver, so far as they had money to 
do so, but considered themselves prohibited by the lang^iage of sec- 
tion 72. 



THE CORA p. WHITE. 

(District Court, D. New Jersey. May 17, 1917.) 

J. MABimcE Liens €=»1 — Requisites — Strict Construction or Law. 

A maritime Uen, as it may operate to the prejudice of general creditors, 
will not be extended by analogy or inference. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § I.] 

2. Maritime Liens <®=»24 — Supplies — "FuRNisHEn to Vessel." 

A corporation owned and operated a factory where It manufactured 
fish products and in connection therewith a fishing fleet. For a num- 
ber of years it had purchased from the various libelants supplies, con- 
sisting of coal, provisions, and fishing appliances. These were all shipped 
and charged to the corporation, were taken to its factory, and there 
stored for use at the factory and on the vessels as occasion required. 
While the libelant who furnished fishing appliances knew from their 
nature that they were probably intended for use on the vessels, and 
certain of them were in fact used on the vessel on which it claimed a 
lien, no vessel was designated In the orders therefor. Held, that none of 
such supplies were furnished "to a vessel," within the meaning of Act 
June 23, 1910, c. 373, & 1, 36 Stat. 604 (Comp. St. 1916, § 7783), and that 
none of libelants were entitled to a maritime lien thereunder. 

[Ed. Note. — For other cases, see Maritime Liens, Cent, Dig. § 30. 

For other definitions, see Words and Phrases, Furnish a Vessel.] 

3. Maritime Liens ^=s»64 — ^Pleading — Laches. 

Defense of laches, in libel to enforce maritime lien, not raised by the 
pleadings, cannot be considered. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig; S 102.] 

4. l^ARiTiME Liens ^=»61 — Laches — Who May Plead. 

Where the proceeds of the sale of a vessel are insulflcient to pay the 
uncontested liens, defense of laches as to one Hen can be raised only by- 
one having a lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. f 99.] 

In Admiralty. Libels against the steamer Cora P. White. On ex- 
ceptions to commissioner's report. Exceptions sustained. 

Howard M. Long, of Philadelphia, Pa., for Pusey & Jones Co., ex- 
ceptant. 

Norman W. Harker, of Philadelphia, Pa., for libelant, Wm. King 
&Co. 

Clarence L. Goldenberg, of Atlantic City, N. J., for libelants, Linen 
Thread Co. and Pennsylvania Coal & Coke Co. 

RELLSTAB, District Judge. On November 1, 1915, the steamer 
Cora P. White was seized at the instance of certain mariners far un- 
paid wages due them for services rendered on said vessel. At that 
time it was owned by the Fifield Fish Oil & Fertilizer Company, a 
corporation of New Jersey, whose business was to catch fish, manu- 
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facture them into oils and fertilizer, and sell said products. This ex- 
traction, etc., were carried on by said company at its factory situated 
at Manhaden, N. J. This steamer was used by said company during 
the fishing season of the years 1914 and 1915 in catching fish for said 
purposes. On November 15, 1915, the company was put into bank- 
ruptcy, and its property, other than the proceeds derived from the 
sale of its vessels, is in the course df administration in the bankruptcy 
court in this district. The proceeds derived from the sale of this steam- 
er are insufficient to satisfy all the libels filed against it. 

The Pusey & Jones Company, one of the libelants claiming a mari- 
time lien for repairs made and supplies furnished to this steamer, dur- 
ing said years, interposed answers to the libels filed by the Pennsyl- 
vania Coal & Coke Company, Wm. King & Company, and the Linen 
Thread Company, wh6 likewise claim maritime liens for supplies fur- 
nished to said steamer, in which said answering libelant denies their 
right to participate in such of said proceeds as remains after payment 
of the wage claims. 

The claims thus drawn in issue are: The Coal Company's for 
two shipments of coal made in 1915; the King Company's for divers 
shipments of food, groceries, and culinary supplies, made in the same 
year; and the Thread Company's for shipments of parts of fishing 
tackle made in the years 1914 and 1915. Each of these libelants claim 
a maritime lien on said steamer under the act of June 23, 1910, c. 373 
(7 U. S. Comp. Stat. Ann. 1916, p. 8229), and the only question to 
be decided is whether they were furnished to said vessel or to its owner. 

Considering, first, the testiniony common to all of these claims, it 
shows that these supplies, in response to orders of the Fertilizer Com- 
pany, were all consigned to it before the institution of said bankruptcy 
proceedings; that all of these libelants, for a number of years prior 
to the deliveries of these commodities, antedating 1910, had furnished 
said Fertilizer Company with like supplies on its credit, and for which 
they had been fully paid; that at no time during said years did the 
Fertilizer Company direct that any of said supplies be shipped to the 
steamer, or advise libelants that they, or any part of them, were for 
any of its vessels ; that all these libelants knew the nature of the busi- 
ness that was being carried on by said Fertilizer Company, and that 
it had a factory and vessels which were used in carrying on said busi- 
ness ; that none of them kept any accounts with said steamer or any 
other vessel of the said Fertilizer Company, or made any consignments 
to any of them ; none of them charged any of said supplies against a 
"vessel" account, but each charged them to a general account, which 
they severally kept with the said company; that the Fertilizer Com- 
pany did not keep any separate account with any of its vessels, but 
charged all of said supplies against its business generally. 

Considering next the testimony applicable only to one or the other 
of these claims, it shows : 

First, as to the libel of the Pennsylvania Coal & Coke Company, that 
the coal was furnished under a yearly contract to supply the Fertilizer 
Company with coal as needed, and each shipment was from the mines 
f . o. b. the piers at Port Richmond, Pa. From there it was taken by 
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the Fertilizer Company, on boats furnished by it, to its place at Man- 
hadeu, N. J., where it was put in a pile, from which it supplied its 
steamer or factory as it was wanted. The Coal Company understood 
that some of the^coal so shipped would be used at the factory and some 
on the boat, but it did not know the proportions. Upon delivery of 
the coal at the piers the Coal Company's responsibility ended, and it 
was then entitled to the price at which such coal had been «old. Some 
of said coal was sold by the Fertilizer Company to individuals, and 
some of it was on hand at the time it went into bankruptcy and was 
sold by the receiver. 

Second, as to the libel of Wm. King & Company, that the food and 
culinary supplies furnished by this company were shipped f . o. b. Phil- 
adelphia, Pa., to Leesburg, N. J., a railroad station near to Manhaden,. 
on mail orders usually received weekly from tlie Fertilizer Company. 
From there they were taken by the latter to its factory at Manhaden,. 
where they were put in a storehouse, and used in feeding the men 
employed on said steamer and at its factory, as occasion required. The 
King Company also understood that some of the supplies so shipped 
would be used at the factory and some on the boat, but it did not know- 
in what proportions. Similar supplies were occasionally purchased 
by the Fertilizer Company from other dealers, and a like use made 
thereof, but these were very small in quantity as compared with those 
bought from the King Company. 

Third, as to the libel of the Linen Thread Company, that the seine 
was made up and forwarded in 1914 by the Thread Company on specifi- 
cations previously furnished by the Fertilizer Company. Other seines 
had been previously sold said company by this libelant and used on 
other vessels of said company. This particular seine, and the other 
articles mentioned in this libel, were sent f . o. b. the places from where 
shipped, to Leesburg. From there they were taken by* the Fertilizer 
Company to Manhaden and installed on said steamer Cora P. White 
shortly after they were received, whereupon they became a part of 
its necessary equipment. 

It is to be noted that the articles shipped by the Thread Company 
were from their very character — ^parts of fishing tackle — limited to 
use on a fishing vessel, while the coal, food, and culinary supplies fur- 
nished by said Coal and King Companies, respectively, were usable 
on either a vessel or at the factory, or both, 

On the testimony, the commissioner found that, of the quantity of 
the coal furnished by the Coal Company and used by the Fertilizer 
Company, three-quarters was used on the steamer; that, of the food 
and culinary supplies furnished by the King Company, two-thirds was 
used thereon. He concluded that to that extent these libelants, re- 
spectively, had a maritime Hen on said steamer, and that the Thread 
Company had a maritime Hen for the entire amount of its claim. The 
commissioner's findings of fact as to said proportions are not seriously 
challenged by exceptant, and if the deliveries as made by these libel- 
ants are a furnishing to this steamer, as distinguislied from a common- 
law sale and delivery to the owner, his conclusions must be sustained. 

[1] A maritime Hen is a jus in re, and, as it may operate to the 
prejudice of general creditors, it will not be extended by analogy or ^ 
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inference. The Yankee Blade, 19 How. (60 U. S.) 86, 89, 15 L. Ed. 
554. 

The authority of the master to bind the vessel itself for supplies, 
«tc., grew out of the necessities of maritime commerce, the business 
-of the ship was to go on. If she found herself in a foreign port, 
where neither the owner nor master were known, or had individual 
•credit, the right to pledge her for the wherewith to proceed was early 
recognized as a necessity, and for that reason a lien was accorded him 
whose labor or capital enabled the vessel thus situated to accomplish 
the purpose of her being. In such a case the furnisher, in the absence 
of evidence showing that the supplies were not furnished on the credit 
of the vessel, was considered as contracting with the vessel herself. 
The Grapeshot, 9 Wall. (76 U. S.) 129, 19 L. Ed. 651 ; The Alligator 
<C. C. A. 3) 161 Fed. 37, 88 C. C. A. 201 ; The H. B. Foster, Fed. Cas. 
No. 6,291. 

The act of June 23, 1910, extended said lien to domestic vessels, and 
made it unnedessary to allege or prove that credit for the supplies, etc., 
was given to it, but it did not obviate the necessity to allege and prove 
that said supplies were in fact furnished to the vessel. This does not 
mean that the materialman must personally see that the goods are ac- 
tually put on the vessel. If the supplies are furnished on the orders of 
the person to -whom its management has been lawfully intrusted at 
the port of supply, and which pursuant to the orders of such person 
were forwarded in the manner indicated to a designated place, from 
which they were taken by such person to the vessel where it was at 
work, such supplies are furnished to it within the meaning of the act 
of 1910. The Yankee (C. C. A. 3) 233 Fed. 919, 147 C. C. A. 593. 

Nor did this act change the law that a lien does not exist when the 
^upf^ies are furnished on the mere credit of the owner. Ely v. Murray 
& Tregurtha Co. (C. C. A. 1) 200 Fed. 369, 118 C. C. A. 520. The 
agreement or understanding as to whether credit was given to the 
vessel, or the owner alone, may be inferred from acts and circumstances 
as well as from express language. Cuddy v. Clement (C. C. A. 1) 115 
Fed. 301, 53 C. C. A. 94 ; The Lucille (D. C.) 208 Fed. 424. 

No case has been cited, and none has been found, where a maritime 
lien has been allowed, where the supplies were furnished on the order 
of the owner, which did not indicate that they were for a vessel's use, 
because the goods or some of them were subsequently used on said 
vessel. There are cases which sustain such a lien where the goods or 
services were ordered for several vessels, and all of the goods or labor 
were actually furnished or rendered to said vessels. The Kiersage, Fed. 
Cas. No. 7,762; The Murphy Tugs (D. C.) 28 Fed. 429; McRae v. 
Bowers Dredging Co. (C. C.) 86 Fed. 344; The Yankee (Claim of the 
Glen Brook Coal Co.), supra. In these cases the value of the supplies 
and services was proportioned and liens allowed on said vessels re- 
spectively. 

The difference between those cases and the instant one is radical. 
In those the supplies were furnished or the services rendered to the 
vessels on orders so to do. In the case at bar the goods were ordereil 
by the general manager of the Fertilizer Company without mention that 
they were intended for use on a vessel. They were not delivered or 
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consigned to any vessel by the furnishers, but to the owner, as had been 
the practice for years. 

In the case of coal, food, and culinary supplies, these were stored 
by the owner at its factory. Their arrival there was not a mere arrest 
or stoppage in transitu, but, so far as their delivery is concerned, they 
had reached their final destination. If the goods are furnished to the 
vessel in good faith, the materialman is not answerable for their mis- 
application. The H. B. Foster, supra. If not furnished to the vessel, 
their subsequent use thereon will not create a lien, as the furnisher's 
right to a lien arises, if at all, from what occurred at the time the sup- 
plies were ordered or furnished, not from what may have been subse- 
quently done in regard thereto. 

It was not because the vessel was away from her supply port and 
under necessity of immediate provisioning that any of these goods were 
ordered or furnished. They were ordered on the owner's general or- 
der to be held in store for use at its convenience, as its business 
should subsquently require. 

In the case of the seine and parts of the fishing tackle furnished by 
the Thread Company, these articles, from their very character, as be- 
fore noted, carry the intelligence that they were probably for use on 
a fishing boat. Does this distinction entitle them to a lien? On the 
hearing I was rather impressed that it did, but further reflection has 
convinced me that the distinction is not controlling. 

The evidence establishes that in the sale of these goods, as well as 
in the sale of the goods embraced in the King and Coal Company's 
libels, none of these libelants considered this steamer, or any other 
vessel for that matter, as a factor in accepting the .orders or in the 
delivery of said supplies, but that the Fertilizer Company, one of their 
old and up to that time reliable customers, alone was considered in 
those transactions, and that said commodities were furnished to it, and 
it alone, and on its sole credit. The claim of the Thread Company for 
parts of fishing tackle is similar to that of Atwood's for a "net-lifter," 
denied a lien in The Bethulia (D. C.) 200 Fed. 877. This net-lifter was 
for use on a fishing vessel. It was purchased by the Boston Fisheries 
Company, the owners of the Bethulia, and on the order of Atwood was 
forwarded to it direct from the manufacturers. This machine was 
subsequently installed on said vessel. The owners of that vesssel had 
previously purchased a machine from Atwood, which it used on an- 
other of the company's vessels. The district court in that case laid 
stress on the facts that this lifter had not been ordered specifically for 
the Bethulia, nor delivered to that particular vessel. 

[2] By the general maritime law before the act of 1910, when sup- 
plies were ordered for a vessel by the owner, in the absence of evidence 
showing that they were furnished on the credit of the vessel, the pre- 
sumption was that they were sold on the credit of the owner, and a lien 
was denied. The St. Jago de Cuba, 9 Wheat. (22 U. S.) 409, 416, 417, 
6 L. Ed. 122; The Valencia, 165 U. S. 264, 271, 17 Sup. Ct. 323, 41 
L. Ed. 710; Prince v. Ogdensburg Transit Co. (C. C.) 107 Fed. 978; 
New York Trust Co. v. Bermuda- Atlantic S. S. Co. (D. C.) 211 Fed. 
989, 999. For other cases, see note 46, 26 Cyc. 778. By this act, when 
the supplies are furnished to the vessel on the order of the owner or 
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his authorized agent, this presumption is nullified, and a prima facie 
lien is given. When, however, as in the instant case, the evidence dis- 
closes that no vessel was mentioned in the ordering, shipping, or billing, 
of the goods ; that they did not reach the libeled vessel as a part of the 
transportation begun by the vendor ; that the circumstances attending 
said furnishing in no respect differed from the course of dealing be- 
tween these libelants and the Fertilizer Company carried on* for many 
years; that the said company was carrying on a business in which 
vessels were but one kind or class of instrumentalities used in its pro- 
motion ; that at no time was a vessel named as the recipient of said 
supplies by either said company or the shipper, and that the vendor had 
theretofore always looked to that company for payment — the furnish- 
ing of the supplies embraced in these libels must be held to be common- 
law sales and deliveries, made on the* sole credit of the vendor, and 
not maritime contracts, for which a lien is given by the act of 1910. 

The exceptions are sustained, and the libels of the Pennsylvania Coal 
& Coke Company, Wm. King & Co., and the Linen Thread Company 
are dismissed, with costs. 

[3, 4] As to the contention of Wm. King &. Co. that the Pusey & 
Jones Company and some of the other libelants cannot have a lien for 
repairs, etc., made before the year 1915, it is sufficient to say, first, that 
laches is not raised by the pleadings ; and, second, that, as the proceeds 
of the sale of this steamer are insufficient to pay the uncontested liens, 
such a challenge can be made only by one who has a maritime lien on 
said vessel. 



THE PROGIDA- 
(District Court, S. D. New York. March 3, 1917.) 

1. Collision ^=>95(2) — Vessel in Tow — Fault of Tugs. 

Three tugs were engaged In taking a steamship from dry dock In 
Erie Basin to a berth outside. In passing from the basin, one was in 
the lead with a hawser, another was made fast to a quarter, and the 
third, for the proper execution of the maneuver, should have acted as 
rudder by hanging to the stern with a line until the ship had passed 
through the entrance, but, instead of doing so, it made fast by three lines 
to the other quarter, and the ship, having no motive power of her own 
at the time, came into collision with some barges alongside another 
vesseL Held, on the evidence, that the third tug alone was in fault, and 
liable for the collision. 

[Ed. Note.—For other cases, see Collision, Cent. Dig. §S 200-202.] 

2. Collision «=»16 — Tugs Co-opebating in Handling Tow — Duties. 

When several tugs are co-operating in the movement of a ship, it is 
the duty of each to obey the orders of the one in control of the opera- 
tion, and to assume that the others will render proper assistance. 

[E<1. Note.—For other cases, see Collisiou, Cent. Dig. § 15.] 

3. Collision <@=5»115 — Liability of Towing Contractor for Negligence. 

While tugs are liable in tort for a collision through their fault, by 
which their tow is injured, the contractor, who has undertaken to render 
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the service, may also be liable personally for failure to properly perform 
his contract. 
[Ed. Note,— Fbr other cases, see Collision, Cent Dig. §§ 244-247.] 

4. Collision ^=>115 — Injury to ToW — ^IjIabilitt— -Master of Tug Acting ab 
Pilot. 

Respondent contracted to move a steamship from one berth to another, 
and for the puri)ose used one tug owned by him and two which he hired. 
The operation was under the direction of the master of his own tug, who. 
as customary in the port, also went on board the ship and acted as pilot, 
for which he was paid $5 by the ship. Through his negligence and the 
fault of one of the hired tugs there was a collision, in which the ship 
was injured. Held, that the fact that the ship was required to have a 
pilot did not make such pilot her agent, in such sense as to relieve re- 
spondent of liability for his negligence. 

[Ed. Note. — For other cases,, see Collision, Cent. Dig. §S 244-247.] 

In Admiralty. Suit by the Navigazione Generale Italiana against 
Edward M. Timmins and the tugs McCaldin Bros, and Edward G. 
Murray for collision with the Procida. Decree for libelant against the 
Murray and respondent Timmins. 

The libel is for a collision between the Procida, while in tow of three tugs, 
and certain barges alongside the steamer Winnebago in the Erie Basin. The 
Procida had been in dry dock and was without steam ; she wished to go to 
her berth in the North River, and for that purpose she called up the respond- 
ent Timmins and asked to be taken by tugs from the Basin to her destination. 
Timmins sent his own tug, the J. J. Timmins, and hired the McCaldin Bros, 
and the Edward G. Murray,' each belonging to another owner. On arriving, 
Keene, the captain of the J. J. Timmins, ordered the Murray to put a line 
on the Procida's stem and pull her out into the Basin, and then to come 
alongside on the port quarter, either after the Procida had left the Basin or as 
soon as she was pulled out into the Basin (which of these was the order is 
in dispute). Keene next made his own tug fast to the starboard quarter of 
the Procida and went on the bridge. The Murray pulled the Procida out 
stern first, till she was about 125 feet clear of the dry dock, and then straight- 
ened her out to be pulled through the mouth or Gap of the Basin to the river. 
Keene then ordered the McCaldin Bros, to lead the flotilla with a hawser, 
which she did, being at the time of the collision the only vessel under way. 
At some period not altogether certain, but a substantial time before the 
collision, the Murray came alongside the Procida on her port quarter and 
made fast with three lines. Thus, as the flotilla approached the Gap, the 
McCaldin led and the other two tugs flanked the Procida*s quarters. The 
Winnebago and her outlying barges the Procida would have passed safely to 
port, except for reasons not altogether clear, necessarily resting, however, in 
faulty navigation of some kind, because there is no tide in the Basin and 
the wind was light Instead of this, the Procida was allowed to sag to port, 
and touched her port quarter about 150 or 125 feet from her stem, with 
enough momentum to break in one of her plates and do much damage to her 
newly installed refrigerating plant. Just before the collision the Murray,, 
seeing herself likely to be crushed between the barges and the Procida, slacked 
the backing line to the steamer and fell back till the Procida's headway had 
been stopped. After the collision the Murray resumed her position, and the 
flotilla passed through the Gap without further accident, where it was met 
by a fourth tug, with which all vessels went to the Procida's berth in the 
North River. 

Keene sent a bill to the steamer for $5 as payment for his services for pilot- 
age on the day in question, and this was paid in addition to $120 charged for 
the hire of the tugs. It appears that the practice of charging and paying 
$5 to the captains of tugs, who go upon the bridge of steamers under such 
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o<mdition8 as these, is universal in the harbor. If there be a pilot proper on 
the steamer, no tugboat master goes on the bridge. 

Homer L. Loomis, of New York City, for the Procida. 
Chauncey I. Clark, of New York City, for the J. J. Timmins. 
T. Catesby Jones, of New York City, for the McCaldin Bros. 
James A. Martin, of New York City, for the Murray. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1] It is the univer^l testimony in the case that proper navi- 
gation under the circumstances was for the Murray to act as rudder 
for the ship and hang on at the rear on a hawser till the flotilla had 
emerged from the Gap. Even Delamatcr, the Murray's captain, ad- 
mits this, and gives as his excuse only his orders from Keene. The 
failure to observe th^s method was the direct cause of the collision, and 
in my judgment the sole cause, and those tugs which shared in it are 
certainly at fault. The Murray's fault is the most obvious, because she 
was clearly out of position, as her own master concedes. Her excuse 
is twofold — ^that she ajcted under orders, and that the fault was that of 
McCaldin Bros. As to the first, she had no right to surrender herself 
to improper orders, and she is liable in tort if she did. The Anthra- 
cite, 168 Fed. 693, 94 C. C. A. 179. She might, it is true, have re- 
mained in a position where she could have nosed oflf the Procida, if 
need arose ; but she could not do this with three lines out, and I can 
therefore see no excuse for her. 

[2] The McCaldin Bros, was not at fault. Her hard astarboard 
wheel is complained of, but I think unjustly. She allowed the bows of 
the Procida to come very close, perhaps too close, to Beard's Stores be- 
fore she changed her wheel ; but that was not her fault. It cannot, 
of course, be possible for each tug to use her own discretion, or the 
whole command disappears. When she did starboard, she starboard- 
ed hard, which was all she could have done. Though it was obvious 
then, as Howe concedes, that the Murray must nose oflf the stem, he 
had the right to assume that the Murray would do so. It would violate 
the very foundation of gfood seamanship for the McCaldin Bros., by 
spieculating on her own account, to vary from the orders received. The 
only possible liability is from entering the maneuver with the Murray 
in the wrong; position. As to that, I think that it has not been proved 
that, when me McCaldin Bros, started ahead on the hawser, the Mur- 
ray was already aloncrside the Procida. The Murray's mate says that 
was after the flotilla was under way. If so, I do not think a tug is at 
fault which, though she is herself in proper position, fails to stop a 
maneuver of which she has no charge or direction, because she sees 
that another tug has changed to an improper position. Obviously this 
would be impossible under most circumstances, because' it would be 
much more dant^erous to abandon the maneuver already under way 
than to go on. While I am not sure that the McCaldin Bros, could not 
have stopped without dangrer, I am not sure that she could. It can only 
be in the clearest case that a tug is bound to break up such a maneuver 
once started. No doubt, instances can be put where that would be her 
duty ; but I do not think that this is one. It always remained possible 
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for Keene to direct the Murray to nose away the stem if it became 
necessary. There is no evidence that Howe saw that the Murray had 
out three lines. The position of the Murray was not so obviously peril- 
ous to the Procida as to call for such extreme conduct. Therefore 
I find the McCaldin Bros, without fault. 

[3] The liability of the tug J. J. Timmins needs no consideration. 
Not only was she not at fault in any respect, being where she should 
have been, doing all that was required of her ; but she has not even 
been sued. The libel is against Edward M. Timmins personally, and 
he has not yet limited his liability. While the liability of the tugs in 
such a case is in tort, and they must be found at fault (The W. G. 
Mason, 142 Fed. 913, 918, 74 C. C. A. 83), Timmins personally under- 
took to perform the towage service for the Procida, and his personal 
liability, whether it sounds in contract or in tort, does not depend upon 
the misconduct of his tug, taken as a mere instrument of navigation. 
That liability — the question of limitation may await its exercise- 
depends, first, upon whether Keene performed the dbligation under- 
taken by Timmins to transport the Procida safely from berth to berth ; 
and, second, whether his negligence, if any, in that performance, may 
be imputed to Timmins. As to Keene's personal fault, I think it is 
proved, whether he ordered the Murray to go alongside inside or out- 
side the basin. If he ordered her to go alongside while she was still 
inside the basin, no more need be said ; if he did not, he was liable for 
failing to enforce his orders. On his own statement, he knew that 
the Murray was alongside for some time before the collision occurred, 
long enough to make use of her. The evidence is not contradicted 
that she came alongside soon after the McCaldin Bros, began to tow ; 
just when it is quite impossible to tell. Salvadori's testimony, on which 
Mr. Clark relies to show that her change of position was a surprise, 
refers to her slacking off and falling back at the moment of collision. 
She had had time to put out two added lines and take in her original 
towing line, and she must have been alongside, in my judgment, at 
least five minutes. The most reasonable assumption is that, as soon 
as she finished towing, she turned about" and came up, and, as the 
motion of the Procida was at all times very slow, it is apparent that 
she must have got there a substantial time before the flotilla reached 
the Gap. Of course, she did not start behind as a rudder, and change 
her mind in the midst of affairs and come up. Whether she followed 
orders, or mistook orders, she meant always to go alongside at once, 
and that she did. This being assumed, it follows that Keene was not 
keeping a watch upon his vessels, or he would have seen her in sea- 
son, assuming he did not. Nothing prevented his stopping the Mc- 
Caldin Bros., and, if necessary^ stopping the Procida, too, until the 
Murray tool^ her right place. His failure strongly suggests that he 
had ordered her there at the outset, as does the fact that she resumed 
her position after the collision, but before the flotilla had passed the 
Gap. His judgment to allow her to continue her position was not in 
extremis; the wind was light, there was no tide,. the Procida's motion 
was very slow, and there was no other shipping in motion; he had 
ample time and space. 
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[4] The last question is whether Timmins is responsible for Keene*s 
negligence. Had Keene given his directions from the tug, no question 
could arise. Had he, for his own convenience and without any request, 
gone on the bridge, it would be the same. The fact which causes any 
doubt is that he was paid $5 as a pilotage fee, and that he says he was 
asked to go upon the bridge ; evidence which I accept in the sense that 
it was expected that he should, and that the situation amounted to an 
invitation. Whether he was actually asked to come on board and be 
the pilot, I do not decide. Judge Holt held, in The Leader (D.' C.) 
166 Fed. 139, that the tug of such a master was not liable, and, indeed, 
he could not have held otherwise, because the tug was not at fault. He 
did not hold that, if the "pilot master" had been sent by the tug's 
owner to "transport" the Russian Prince, the owner would have been 
without liability. This distinction is fundamental (The Syracuse [C. 
C] 36 Fed. 830), and amply explains Judge Holt's decision. Keene 
was Timmins' agent, deputed for the express purpose of performing 
the obligation. To succeed, the respondent must maintain that, by the 
payment and the invitation, the Procida meant to release the principal 
from his obligation, and to accept the agent to perform on his personal 
account for them. Regarded merely as a matter of contract, and so of 
intention inter partes, there can be no doubt that by accepting Keene 
as pilot the Procida never meant anything of the kind. They had 
employed Timmins to transport the vessel, and Keene came as Tim- 
mins' agent. He was Timmins' choice, not theirs, and the mere fact 
that they paid him certainly did not signify any purpose to accept him 
in place of his principal. Rather the ship must have meant to hold 
both principal and agent for any negligence. Judged, therefore, by 
principles of common law, the supposed release of the respondent is 
untenable. 

However, it is insisted that, regardless of intent, the requirement that 
the Procida should have a pilot imposes him upon the ship for all 
purposes, and imputes to the ship all consequences of his negligence. 
This is supposed to follow from The China, 7 Wall. 53, 19 h. Ed. 67, 
and the cases following The China. That doctrine has been misappre- 
hended; it depends altogether upon the theory of the admiralty that 
the ship may be regarded as itself a wrongdoer (reus). That theory, 
moreover, applies only when the question is of a maritime lien for 
tort, and of process in rem appropriate for such liens. The Barnstable, 
181 U. S. 464, 21 Sup. Ct. 684, 45 U Ed. 954. Where the legal rela- 
tions are necessarily personal, and no question can arise of a maritime 
lien, or of a res as wrongdoer, the owner is not responsible for the con- 
duct of a compulsory pilot. Homer Ramsdell Co. v. Comp. Gen. 
Trans., 182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1155. This case, 
arising upon a personal obligation against Timmins, depends only 
upon the intention of the parties. So regarded, Keene's negligence 
will not be imputed to the libelants, even though a lien might have 
arisen against the Procida, had the Standard Oil barge been injured. 

The decree will therefore go against the Murray and Timmins equal- 
ly up to the value of the Murray, and against Timmins for the balance, 
linless he shall limit his liability. 
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PENNSYLVANIA R. CO. v. GOLDEN et aL 

(District Court, D. Massachusetts. May 23, 1917. Opinion on Costs, August 

10, 1917.) 

No. 711. 

1. Towage ^=»12(2) — Stranding of Tow — ^Liability. 

The stranding of a loaded coal barge, while being towed up the Taun- 
ton river, Mass., by a steam lighter employed by respondents, who were 
consignees of her cargo, and were having the bailee taken up from Fall 
'River, held to have been due to the fact that the lighter was not of 
sufficient power, and also to faults on the part of both vessels; the 
lighter beiug in fault for using too long a line for towing in a narrow 
and winding channel, and' the barge in that her master, when passing 
around a bend to starboard, starboarded his wheel, and, the lighter 
being unable to control her, ran the barge into the opposite bank. 
[Ed. Note. — ^For other cases, see Towage, Cent. Dig. § 29.] 

2. Admibaltt ^=:»122 — Costs — Recovery of Part Damages. 

Under the established rule in the First circuit, where libelant alone has 
sustained damage, and there is no cross>libel or counterclaim, in the ab- 
sence of peculiar circumstapces the libelant is entitled to recover full 
costs, even though he recovers ouly half damages. 

DBd. Note.— For other cases, see Admiralty, Cent. Dig. $§ 797-827.] 

In Admiralty. Suit by the Pennsylvania Railroad Company against 
Michael C. Golden and Henry A. Noyes, doing business as the People's 
Coal Company. Decree dividing damages. 

Burlingham, Montgomery & Beecher, of New York City, and Ed- 
ward S. Dodge, of Boston, Mass., for libelant. 

D. Gardner O'Keefe, of Taunton, Mass., for defendants. 

HALE, District Judge. The libelant is the owner of barge P. R. R. 
No. 720, and seeks to recover damages sustained by that barge, result- 
ing from stranding off Peters Point in Taunton river, while in tow of 
the steam lighter Kelpie, June 10, 1911. The barge is a coal-carr>nng 
vessel of 5(X) tons' capacity, 150 feet long, 22 feet beam, 8*/io feet 
depth of hold. The Kelpie is a steam lighter of 43 gross tons, con- 
structed for carrying freight. She has, however, been used for towage 
purposes. At the time in question she was drawing 7i^ feet of water. 
The tug was drawing 5 feet 2 inches to 6^^ feet of water. The Kelpie 
was hired by the respondents, the consignees of the cargo of coal on 
the barge. The libelant contracted with the New England Transporta- 
tion Company, owner of the tug Resolute, to tow the barge as far as 
Fall River; she being one of several barges used in conveying coal 
from South Amboy to Taunton. At Fall River the responsibility for 
towage on the part of the New England Transportation Company ceas- 
ed. It was then agreed that the respondent should have the privilege 
of discharging all the barge's cargo at Fall River, or lighten her at that 
point, and, if they chose, tow the barge from Fall River to Taunton 
and return. Towage from Fall River to Taunton was to be furnished 
by the respondents. The duty, then, was on the respondents to provide 
towage, as in Thompson v. Winslow (D. C.) 128 Fed. '73, affirmed 134 
Fed. 546, 67 C. C. A. 470. 

^^vnr other cases see same topic & KEY-NUMBER in all Key- Numbered Digests A Indexes 
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On June 11, 1911, the tug Archer took the barge in tow from the 
dock of the respondents at Fall River, and towed her a short distance 
above the Dighton Stove Works. The barge was brought back, how- 
ever, and left at the Dighton Stove Works on the same day. On the 
morning of June 10th, by arrangement with one of the respondents, 
the Kdpie came to the wharf at the Dighton Stove Works, where the 
barge had lain overnight. The Kelpie took the barge in tow, with the 
purpose of towing her to her destination at Taunton. One of the 
respondents contracted to have Capt. Fred Staples take charge of the 
Kelpie in towing the barge up the river. Capt. Staples was not the 
master of the barge, but was placed in charge of her on this trip, 
although Capt. Yutz, the regular captain, of the barge, was on board. 
Capt. Staples was an experienced navigator, 83 years old, and has been 
retired from active service for some years. By direction of Capt. Yutz 
of the Kelpie, the line was passed from the tug and was made fast to 
the barge, bridle fashion, leading through the chocks on both bows. 
The hawser was estimated, by the master of the barge, to be from 25 
to 40 feet long ; the two vessels were about 18 to 20 feet apart. The 
first turn above the Dighton Stove Works was a turn to port. The 
tug and tow proceeded aroimd this turn without difficulty. The next 
bend in the river was a turn to starboard at Peters Point. Here 
the barge stranded on the port side of the channel. The libelants allege 
that the tug was in fault for having too long a hawser, and also that 
she was not a suitable vessel to undertake the tow, in that she did not 
have the necessary power, and that, on accotmt of such lack of power, 
she failed to keep steerageway, while making this turn. A sharp con- 
tention is made upon these two points. Other faults are also alleged 
against the tug. The respondents urge that the stranding was caused 
by no fault of the tug, but for the reason that, at this turn in the river, 
the master of the barge put his wheel hard-astarboard, instead of put- 
ting it hard-aport, as he should have done to follow the tug. 

It is not necessary to recite all the evidence relating to the stranding 
The testimony makes it clear that, when the tug and tow arrived at the 
sharp turn to starboard, at Peters Point, they were proceeding very 
slowly. The tug there lost control of the barge. This loss of control 
was, I think, due, at least in part, to the low power of the tug, which 
made it necessary to use a longer hawser than can safely be used in a 
river where there is a narrow channel and where turns are encounter- 
ed. In such a locality the evidence in the case, and the experience of 
mariners, make it clear that there ought to be very little chance given 
for a towed vessel to swing. If this tug had been towing with a very 
short hawser, I am satisfied from the evidence that it could have kept 
the barge under control. I think she could have done this, regardless 
of what the barge captain did with his wheel. There is some evidence 
tending to show that the barge had been towed by the same tug, over 
this same course from Fall River to Taunton, on some previous occa- 
sion, but that the towage was then done with a short hawser. Having 
undertaken to tow the barge through a narrow and dangerous channel, 
the tug was bound to know the danger, and to use the care and the 
appliances necessary for the purpose of avoiding it. The tug was the 
243 F.— 17 
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controlling agency. She had the responsibility for the movwnents of 
both vessels. If she had not power enough to take the barge safely 
up the river, she should not have attempted the service. If, on account 
of her low power, she was required to use a longer hawser than safety 
would permit, in the narrow, bending river, it must be held to be at 
fault for such use. I must come to the conclusion that, if the tug had 
been a higher powered vessel, and been using a very short hawser, she 
could have controlled the barge. I think these faults on the part of the 
tug were causes contributing to the disaster. 

Was the barge also at fault? The respondents say that the tug 
headed straight for Peters Point and passed 40 or SO feet outside 
of it, the barge following straight after. She was under very little 
headway. When the tug had got by the point, the barge was close to 
the point, and a little to the eastward of the middle of the channel, but 
in the best water. At this time the captain suddenly threw his wheel 
two-thirds of the way over to starboard. The barge took a sheer to 
the port. The captain of the tug sungout to the barge captain, "Steady 
the wheel or you will go ashore." There was no response from the 
barge. Substantially this account is given by Capt. Yutz and by Capt. 
Haskins, an impartial witness who was in a rowboat pulling an 
eel trawl about 150 or 200 feet from where the barge went ashore. 
Capt. Savage, of the barge, says he put his wheel aport. He denies 
putting it to starboard, as the witnesses for the respondents say he did ; 
but it must be said that Capt. Savage's statements since the disaster 
have not been altogether consistent. Fifteen minutes after the disaster 
the rudder was found hard to port. 

On the whole, the preponderance of evidence leads me to the con- 
clusion that, when the tug and tow arrived at the turn, the captain of 
the barge, appearing to think that he was too near the! shore on the 
easterly side, put his wheel to starboard, and thereby contributed to the 
injury. The vessels were then proceeding with very little steerageway. 
At the time Capt. Yutz shouted to the barge captain to steady the 
wheel, if the tug had been towing with a short hawser, she could have 
handled the barge, I think, and have prevented a sheer. 

I think both 3ie tug and tow must be held to have been at fault. It 
is not necessary to decide whether one negligence supervened upon 
the other. Thompson v. Winslow, 134 Fed. 546, 67 C. C. A. 470. It 
is apparent that there were two faults concurring at the time of the 
disaster. 

With this view, I direct that the damages be divided, apportioning 
to each party one-half of the damages and one-half of the costs. The 
case is referred to Albert T. Gould, Esq., Boston, Mass., to assess the 
damages* and report to this court. 

Opinion in the Matter of Costs. 

[2] This libel is brought by the owner of a barge to recover dam- 
ages sustained by the barge resulting from stranding, while the barge 
was in tow of a steam lighter. There was no cross-libel and no counter- 
claim. The barge sustained injury. There was no injury sustained 
by the tug. I held that there were two faults concurring at the time 

Digitized by VjOOQIC 



PENNSYLVANIA B. CO. V. GOLDEIT 259 

of the disaster. The libelant alone suflfered damages. I directed that 
the damages be divided, and, at first, apportioned one-half of the dam- 
ages and one-half of the costs to each party. Upon having my at- 
tention called to the practice in this circuit I have changed my decree 
in this respect. I think it proper that, under the circumstances, the 
libelant shall recover full costs. I find nothing in this circuit which 
changes the rule of Judge John Lowell, in The Hercules in 1884. (C. 
C.) 20 Fed. 205. In The Mary Patten, 2 Lowell, 196, Fed. Cas. No. 
9,223; Judge Lowell stated the reason of the rule: 

**It is the ordinary case of a prevailing party recovering less than he asks 
for ; and if there has been no tender or offer of amends, and no equity i)eculiar 
to the individual case, it is according to the sound and reasonable law of all 
courts that he should recover costs." 

In 1902 Judge Francis Lowell followed this rule in an unreported 
case. Nantaskett Beach S. S. Co. v. Steamship Yarmouth. In his 
opinion, he cites The Hercules, and says that case must be taken to 
determine, in this circuit, where there is neither cross-libel nor coun- 
terclaim, that the libelant will, in the absence of peculiar circumstances, 
recover full costs, even though he recover one-half damages. 

Other circuits have observed a different rule and have divided costs 
in all cases where damages are divided. This has not been the general 
practice in this circuit, although it is true th^t there have been in- 
stances where costs have been divided in cases of this sort, it being 
obvious that the matter had not been called to the attention of the 
court ; but I feel compelled to follow the rule which has generally been 
followed by courts in this circuit since 1884, so far as the matter has 
been called to my attention. 

Of course, it is not disputed that the court has discretion ih each 
individual case to regulate costs, according to the equity in that case. 
For this reason the general rule is of less consequence than it other- 
wise would be. 

In The Horace B. Parker, 76 Fed. 238, 22 C. C. A. 418, the Court 
of Appeals in this circuit divided Uie costs, although there was no 
cross-libel, but only a counterclaim. It is apparent that the Court of 
Appeals did not intend to overrule Judge Lowell's opinion in The 
Hercules. 

In The Gladiator p. C.) 223 Fed. 381, a counterclaim was filed 
after the assessor's report was returned to this court, and the costs 
were divided accordingly. 

In this district, in Union Ice Company v. Crowell, 55 Fed. 87, 90, 
5 C. C. A. 49, Judge Webb followed the practice of this circuit, and 
gave full costs, although dividing the damages, there being no counter- 
claim, no cross-libel, and no injury suffered except by the libelant. 

Before changing my decree in regard to the costs, I called the 
learned proctors in this case before me and heard full arguments 
touching the matter ; after such arguments and full consideration of 
the question, I am of the opinion that I must be bound by the practice 
in this circuit, and must follow the general rule in cases of this char- 
acter, that, if the loss is all suflfered by the libelant, in the absence of 
peculiar circumstances, that party will recover full costs, even though 
he shall recover but one-half damages. 
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As I have said, the court has full power to regulate each case ac- 
cording to the facts disclosed in the case. I find no facts disclosed in 
this case which should vary the general rule. 

The order may be entered that the libelant recover full costs. 



NATIONAL SURETY CO. et al. v. WASHINGTON IRON WORKS et al. 

UNITED STATES, for Use and Benefit of WASHINGTON IRON WORKS v. 

PEDERSON et aL 

(District Court, W. D. Washington, N. D. February 28, 1917.) 

Nos. 114, 117. 

1. Courts €=>302 — Federal Coubts — Jubtsdiction — Citizenship of PABTiEa 

One, contracting with the government to furnish certain machinery for 
a public improvement, contracted with the W. Company to furnish such 
machinery. The contract had been, performed, but the government was 
withholding from the final payment about $10,000 of the contract price, 
because, as alleged, of the failure, neglect, and dereliction of the W. 
Company. The contractor and his surety brought suit against the United 
States and the W. Company, alleging that the amount deducted on ac- 
count of the dereliction of the W.' Company was $5,411.88 ; that the con- 
tractor in like manner withheld such payment from the W. Company; 
that such company refused to recognize the right to make such deduc- 
tion, and was threatening to sue the contractor and his surety; that, if 
it had any Just claims against them, the contractors had the same dalm 
against the United States; and that it was necessary to have a full 
accounting between the contractor, the W. Company, and the United 
States. It prayed that all matters in controversy should be heard, settled, 
and fixed, and that, if it was adjudicated that the retention of such sum 
by the government was justified, then that the contractor have judgment 
against the W. Company for the sum so retained and withheld, and his 
damages in addition. Heldy that the relation between the contractor and 
the W. Company was an Independent relation, to which the United States 
was a stranger, and, they being citizens of the same state, the coiu't was 
without jurisdiction, under Judicial Code (Act March 3, 1911, c 231) S 24, 
86 Stat. 1091 (Comp. St 1916, § 991). 

[Ed. Note.— For other cases, see Courts, Cent Dig. §S 843, 986.] 

2. United States ^=»74 — Contractor's Bonds — Right of Action bt Surety. 

There was a misjoinder of parties plaintiff, as the surety had no cause 
of action against either defendant. 

[Ed. Note. — For other cases, see United States, Cent Dig. S 57.] 

8. United States «=»74 — Contracts — Action by Contractor — Parties. 

There was a misjoinder of parties defendant, as there was no joint 
liability between defendants. 

[Ed. Note.— For other cases, see United States, Cent Dig. S 57.] 

4. Action ^=»50(5)— Joinder of Causes — Actions on Contract. 

There was also a misjoinder of causes of action, as plaintiff was assert- 
ing a claim against the W. Company for $6,411.83, and one against the 
United States for the difference between that sum and $10,000. 

[Ed. Note. — For other cases, see Action, Cent, Dig. § 529.] 

5. Courts ^=»2e2(2) — Equity Jurisdiction of Federal Courts — Effect o» 

Remedy at Law. 

Both asserted claims were legal rights, and, as it did not appear that 
plaintiff had no plain, adequate, and complete remedy at law, equity had 
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no Jurisdiction, under Be7. St. { 723 (Oomp. St. 1916, S 1244), providing 
that suits In equity shall not be sustained In the courts of the United 
States, where a plain, adequate, and complete remedy may be had at law. 
[Ed. Note. — For other cases, see Courts, Cent. Dig. §$ 797, 798.] 

0. AonoN ^=s>22 — ^Natubb — Legal ob Equitabix Action. 

Under Act Feb. 24, 1906, c. 778» 33 Stat 811 (Comp. St 1916, 9 6923), 
requiring goyemment contractors to give a bond, and authorizing per- 
sons supplying the contractor with labor and materials to sue thereon In 
the name of the United States, and providing that only one action shall 
be brought and any creditor may file his claim therein and be made a 
party thereto, the suit Is one In equity. 

[Ed. Note.— For other cases, see Action, Cent Dig. K 124-139, 143, 145.] 

In Equity. Suit by the National Surety Company and another 
against the Washington Iron Works and another, with a suit in the 
name of the United States, for the tise and benefit of the Washington 
Iron Works, against Hans Pederson and another. On motion by de- 
fendants in the first action to dismiss, and motion by the defendants in 
the second action for a stay and an abatement Motion to dismiss 
granted ; motion to stay and abate denied. 

Roberts, Wilson & Skeel, of Seattle, Wash., for National Surety Co. 
and Hans Pederson. 

Ballinger, Battle, Hulbert & Shorts, of Seattle, Wash., for Washing- 
ton Iron Works. 

Clay Allen, U. S. Dist. Atty., of Seattle, Wash., for the United 
States. 

NETERER, District Judge. These actions involve the same sub- 
ject-matter, and the motions were submitted together. The plaintiff 
Surety Company, a nonresident, and plaintiff Pederson, 'a resident, 
have commenced an action (No. 1 14) in equity against the Washington 
Iron Works, a resident corporation, and the United States, and allege, 
in substance, that in September, 1914, Pederson agreed to furnish to 
the United States certain machinery, etc., for the Lake Washington 
Canal, a public improvement; that the Surety Company became a sure- 
ty for the use and benefit of all persons furnishing labor, etc.; that 
Pederson secured the Washington Iron Works to furqish "said ma- 
chinery," etc., "as shown by specifications; ♦ ♦ ♦ and as fully 
itemized and set forth in said written agreement between Hans Peder- 
son and Washington Iron Works" ; that the contract between plaintiff 
Pederson and the United States has been fully performed and accepted 
by the United States, and certified as completed on the 25th day of 
June, 1916; that the United States withheld from the plaintiff Peder- 
son from the final payment a sum amounting to the sum of "about 
$10,000" of the contract price, which fund is still withheld and in the 
[possession of the United States under "a claim of right to withhold the 
same, the said United States haVing asserted and is now asserting its 
right to lawfully and justly withhold and retain said fund from the 
plaintiff Pederson, and to retain and withhold the same for the use 
and benefit of the United States, and has declined and declines to dis- 
tribute said fund, or any part thereof, either to Hans Pederson, or his 
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creditors, or claimants to said fund" ; that the same was withheld be- 
cause, it is alleged, of tlie failure, neglect, and dereliction upon the 
part of the defendant Washington Iron Works; that the amount de- 
ducted on account of the derdiction on the part of the Washington 
Iron Works is $5,411.83; that Pederson in like manner withheld said 
payment from the Washington Iron Works ; that the Washington Iron 
Works refuses to recognize the right of the United States to make said 
deductions, and is threatening to institute an action at law against the 
said Pederson and his bond for the recovery; that, if the defendant 
Washington Iron Works has any just or valid claims against the plain- 
tiffs for and on account of the moneys withheld by the United States, 
then the j)laintiff Pederson has by right in equity the same lawful claim 
against the United States for any and all such amounts ; that it is nec- 
essary, in order that justice and equity may be done to all parties, that 
a full, true, and correct accounting be had between the plaintiff, the 
defendant Washington Iron Works, and the United States, and a 
prayer for judgment is then made : 

'That all matters in controversy • ♦ • shall be fully heard, • • • 
and the rights and liabilities of the various and respective parties on account 
thereof • • • settled and fixed, and that a full, true, and correct account- 
ing be had, • ♦ • and judgment rendered and entered in accordance there- 
with, and that, if finding shall be made that the United States was • * * 
entitled to retain • * * the fund by it retained, it be held and adjudicated 
that said retention was justified through, the fault and neglect of the defend- 
ant Washington Iron Works, and that this plaintiff, Hans Pederson, have judg- 
ment against the Washington Iron Works for all such sums so retained and 
withheld, and in addition thereto, his damages in the sum of $7,000. • ♦ * " 

The defendants, United States and Washington Iron Works, have 
severally moved to dismiss on the ground that the court is without ju- 
risdiction, and that the plaintiff does not state a cause for equitable 
relief. 

[ 1 ] A reading of the complaint discloses that the contention is pri- 
marily between Hans Pederson and the Washington Iron Works, lx)th 
residents of the state of Washington, and as between these litigants 
this court is without jurisdiction. The primary cause of the litigation 
is a fund of money in the possession of tihe United States, a balance al- 
leged to be due on a contract for a public improvement of Lake Wash- 
ington Canal; the deduction being made from the contract price be- 
tween the United States and Pederson. It is alleged by Pederson that 
the default, if any, is due to the Washington Iron Works, who assum- 
ed the burdens of the contract between Pederson and the United 
States, to which contract the United States is not a party. No judg- 
ment is prayed against the United States directly in this proceeding, 
but it is sought to have the court examine into the entire matter and to 
adjudicate between the respective parties as the right may appear. It 
is manifest that the relation between Pederson and the Washington 
Iron Works is an independent relation, to which the United States is a 
stranger. They being citizens of the state, the court is without juris- 
diction. 1 U. S. Comp. Stat. 1916, § 991; Judicial Code, § 24. 

[2-6] I think it is likewise apparent that there is a misjoinder of 
parties plaintiff, as well as parties defendant. The National Surety 
Company has no cause of action against the defendant Washington 
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Iron Works or the United States; nor is there a joint liability by the 
defendants. There is likewise a misjoinder of causes of action. The 
plaintiff asserts a claim against the Washington Iron Works of $5,411.- 
83, and one against the United States for the difference between this 
sum and $10,(X)0. Both asserted claims are legal rights, and it does not 
appear that the plaintiff has not a plain, adequate, and complete remedy 
at law. Section 723, Rev. Stat. U. S. (Comp. St. 1916, § 1244), pro- 
vides : 

"Suits In equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adequate, and complete remedy may be bad 
at law." 

Following the commencement of this action, the Washington Iron 
Works, in the name of the United States, for its use and benefit, com- 
menced an action (No. 117) against Hans Pederson and the National 
Surety Company, for $11,281.53, alleging the furnishing of labor, ma- 
chinery, and material for the Lake Washington locks, on which there 
is an unpaid balance due in said amount, and caused notice to be given 
pursuant to Act Feb. 24, 1905, in which provision is made for bonds 
of contractors for public works, and it is provided that any person en- 
tering into a contract with the United States for the construction of 
any public work shall execute a bond, with surety, etc., and giving a 
party, six months after the completion and final settlement of said 
work, "a right of action and shall be, and are hereby, authorized to 
bring suit in the name of the United States in the Circuit Court of the 
United States of the district in which said contract was to be perform- 
ed and executed * * * for his or their use and benefit, against 
such contractor and its sureties, and to prosecute the same to final judg- 
ment and execution." UfKjn the filing of this complaint, order was en- 
tered directing notice, pursuant to the provisions of this act, to credi- 
tors. 

Hans Pederson and the National Surety Company have filed a "mo- 
tion for stay and a plea in abatement," praying "an order staying this 
proceeding until a hearing can be had" upon the issues tendered in an 
equity proceeding, cause No. 114, and that upon a hearing this action 
be abated. The Surety Company and Hans Pederson rely upon Illi- 
nois Surety Company v. United States, 212 Fed. 136, 129 C. C. A. 584. 
I do not think that this case helps the plaintiflFs in the equity (No. 1 14) 
proceeding. The Illinois Surety Company Case, as the Washington 
Iron Works Case, was predicated upon the act of 1905, supra, and not 
upon an original equitable proceeding. The only point decided in that 
case was whether the proceeding under this act of Congress was a 
proceeding in equity or an action, at law. The Illinois Surety Company 
contended that the complaints were in equity, and not at law, and the 
trial court overruled its objection. The Court of Appeals (212 Fed. 
at page 139, 129 C. C. A. at page 587) said : 

"We see in this amendment an Intent on the part of Congress to substitute, 
for a number of independent actions at law, In which vigilant had a priority 
over nonvigllant creditors, a suit In which all creditors shall be given notice 
and an opportunity^ to Intervene and share ratably in u fund Intended for 
the equal protection of all. This provision, which Is not adapted to, nor In- 
deed available In, actions at law, distinctly marks the proceeding as equitable" 

— ^and reversed the trial court. 
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[8] The proceeding on the bond in the name of the United States 
is a proceeding in equity (111. Surety Co. v. U. S., supra), expressly au- 
thorized by act of Congress of 1905, supra. It is designed to afford 
a speedy remedy for all parties. The United States has no liability or 
responsibility, except as fixed by the contract. It recognizes no sub- 
contractors. There is no privity between subcontractors and the Unit- 
ed States. The primary liability to the United States is by Pederson ; 
the primary liability from the United States isto Pederson; the liabili- 
ty ^o subcontractors is from Pederson and the plaintiff bonding com- 
pany ; and special statutory provision having been made for the issue 
which is here presented, and the court being without jurisdiction, and 
a misjoinder of parties and causes of action appearing in cause No. 
114, the motion to dismiss will be granted, and the motion to stay and 
abate the proceedings denied. 



rORBES V. WILSON et aL 

(District Court, N. D. Ohio, E. D. June 7, 1917.) 

No. 35a 

1. Equity ^=»S63— Practice — Pleading. 

Under equity rule 29 (198 Fed. xxvl, 115 0. C. A. xxvl). aboUslilng de- 
murrers and pleas, and providing that every defense In point of law 
arising upon the face of the bill, whether for mrisjoinder, nonjoinder, or 
Insufficiency of facts to constitute a cause of action, which might hereto- 
fore be made by demurrer or plea, shall be made by motion to dismiss or 
In the answer, g motion to dismiss a bill for Insufficiency In law being a 
substitute for a general demurrer, all facts ntust be taken as true. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 762-766, 768.] 

2. CoBPoaATioNS ^=>320(7) — Suits by Stockholdebs— Appeal to Corpobate 

AuTHOBrriES. 

Equity rule 27 (198 Fed. xxv, 115 C. 0. A. xxv) declares that every bill 
brought by one or more stockholders in a corporation against the corpora- 
tion and other parties, founded on rights which may be properly asserted 
by the corporation, must be verified, and must set forth with particularity 
the efforts of the plalntlflP to secure such action as he desired on the part 
of the managing directors or trustees, and If necessary on the sharehold- 
ers, and the causes of his failure to obtain such action or the reasons for 
not making such effort Complainant's bill alleged facts showing that 
the corporate defendant was organized by the Individual defendant, who 
became its president, for the purpose of nmrketing a dental specialty man- 
ufactured by the president ; that the president agreed at the expiration 
of two years to furnish such specialty to the corporation at the actual 
cost of manufacturing, but that he greatly overcharged the comjMiny. 
The bill further alleged that the president and his family held 60 per cent, 
of the stock of the corporation, and the contract between the president and 
the corporation made extensive provisions to enable the president to keep 
the formula of the dental specialty a secret, providing that nothing should 
obligate the president to submit his books or records for inspection, or to 
furnish detailed infonnation which in his judgment would lead to an 
exposure of his secret process. Ileld that, as the bill alleged a refusal on 
the part of the president to submit his books or records for inspection, 
and as it was shown that he dominated the corporation, the bill, which 
sought a discovery and accounting as to the. actual cost of producing 
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the specialty, was not subject to attack on the ground that It failed to 
disclose an effort on the part of conH)lalnant to Induce the corporation 
to act; it being obvious that such effort would have been futile, 
[Ed. Note.— For other cases, see ConJoratlons, Cent. Dig. S 1433.] ' 

K OOBPOBATIONS ^=»320(4) — ^ACOOUNTINO AND DiSCOVEBT— StOCKHOLDIB'S AC- 
TION Against OmacBs. 

In such case, notwithstanding the contract provisions designed to keep 
the formula a secret, and to require the corporation to accept as con- 
clusive the verified statement by the president as to the cost of producing 
the specialty, complainant is entitled to relief by discovery and account- 
ing, ttiough such procedure might possibly reveal the secret fomrtitla, for 
otherwise the president, by increasing his charges, might readily absorb 
all of the corporate earnings. 

[Ed. Note.^For other cases, see Oorporations, Gent Dig. §§ 1429, 1431.] 

In Equity. Bill by George M. Forbes against Odell Wilson and an- 
other. On motion to dismiss the bill. Motion denied. 

Frederick A. Henry, of Cleveland, Ohio, for complainant 
Carl W. Schaefer, of Cleveland, Ohio, for defendants. 

' WESTENHAVER, District Judge. This case is before the court 
on defendant's motion, under equity rule 29 (198 Fed. xxvi, 115 C. C. 
A. xxvi), to dismiss complainant's bill for insufficiency in law. The 
motion is based on two grounds, namely: (1) Complamant, being a 
stockholder of the corporation defendant, does not show compliance 
with new equity rule 27 (198 Fed. xxv, 115 C. C. A. xxv). (2) The 
facts alleged are not sufficient to constitute a valid cause of action in 
equity. 

[1,2] This motion is a substitute for a general demurrer, and, in 
consideration of it, all of the facts therein pleaded must be taken as 
true. The outstanding facts may be briefly stated : 

The defendant the Corega Chemical Cfompany was promoted and 
organized by the defendant Odell Wilson. In consideration of a trans- 
fer from Wilson to this corporation of certain rights to sell a dental 
specialty known as "Corega," all of the stock was issued to Wilson. 
The contract was agreed upon either at or prior to the organization 
of the corporation, and at the time the contract was adopted and made 
by the corporation Wilson was the owner of substantially all of the 
stock. A part of the agreement required him to transfer to the cor- 
poration 6,000 of its 20,000 shares, and these shares, thus transferred, 
were from time to time to be sold to provide capital for the corpora- 
tion thus organized. Complainant is now the owner of some part of 
this stock. His entire holdings, it is stated, are 30 per cent, of the 
total outstanding, and he has invested therein, or advanced to the cor- 
poration, an aggregate of $24,000. 

The defendant Wilson, and members of his family, are now the 
holders of 60 per cent, of the capital stock. The board of directors, 
it is alleged, is and always has been composed of five persons, of whom 
Wilson, his sister, and his personal lawyer constitute a majority. Wil- 
son is and has been president and manager of the corporation. The 
absolute control of the corporation is alleged to be in him. 
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The product known as "Corega" is produced according to a secret 
formula devised by Wilson, He had devised and was producing and 
• selling it before the organization of the corporation. The contract 
between him and the corporation provides for the manufacture and 
delivery by him of this product to fiie d-efendant corporation, in pack- 
ages ready to be sold and delivered to the trade. The contract fixes 
prices at which Wilson was to furnish this product during the first 
two years. At the end of the second year, the price for the preceding 
year was to be adjusted on the basis of actual cost to Wilson of pro- 
ducing the same. It is alleged that Wilson represented the prices fixed 
in the contract were the actual cost to him of manufacturing and deliv- 
ering the product, ready for sale and distribution. 

The bill alleges that the prices originally fixed in the contract, and 
the prices set forth in Wilson's statement of the actual cost of manu- 
facturing and production during the second year, are grossly in excess 
of the true cost; that the actual cost is substantially not more than 
one-third of that fixed in the contract; that on October 16, 1914, an 
accidental discovery was made of the overcharge, and voluntary resti- 
tution was made in part by Wilson, but that there still remains large 
excess charges, both as to the first and second year's cost; that the 
statement of actual cost for the second year submitted by Wilson is 
false and misleading, and grossly in excess of the true cost ; and that 
the defendant Wilson refuses to furnish his books or records for in- 
spection, or to give detailed information, because so doing would, in 
his judgment, disclose the secret formula according to which the prod- 
uct "Corega" is made. 

The contract in question contains careful provisions for safeguard- 
ing the secret formula, devised by Wilson, and according to which 
this product is made. It is expressly agreed that he shall not be obliged 
to disclose the same. A presumptively correct copy of this formula 
was, pursuant to the agreement, placed. in trust, subject to the joint con- 
trol of Wilson and of the defendant corporation. The contract pro- 
vides that, in case of death or other incapacity of Wilson, this formula 
should be turned over to a trustee to be selected by a four-fifths ma- 
jority of the board of directors, which trustee and his successors should 
continue to supervise its manufacture and preserve the secret thereof 
inviolate for the benefit of both parties. 

The contract also provides that nothing therein contained is to oblige 
Wilson to submit his books or records for inspection, or to furnish de- 
tailed information of any kind, which, in his judgment, might lead to 
exposure of the secret process. The actual costs to Wilson, the con- 
tract provides, should be determined by him after careful inventory, 
and from his sworn statement furnished to a board of directors. 

The foregoing is not an exhaustive, but in my opinion a sufficient, 
statement of the controlling facts. On the basis thereof, complainant 
seeks a discovery and an accounting as to the exact cost to Wilson of 
manufacturing and delivering his product to the defendant corporation. 
Certain additional allegations are made, tending to show why applica- 
tion to the board of directors or to stockholders for relief would be 
useless and unavailable. 
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I am of opinion that the allegations of the bill are a sufficient com- 
pliance with equity rule 27. If they do not set forth with sufficient 
particularity the efforts made by complainant to secure action from 
the managing directors and shareholders, they do clearly set forth 
sufficient reasons for not making any further effort than is alleged. 
The relations of Wilson to the corporation from its organization to the 
present time are themselves sufficient reasons why an application to a 
board of directors or to a meeting of stockholders would be a vain and 
useless thing. The board of directors or the meetinjg^ of stockholders, 
which he controls, would have to seek relief from Wilson himself. He 
is the alleged offender and wrongdoer, against whose action all relief 
is sought. These considerations bring the case within the rule of 
Doctor V. Harrington, 196 U. S. 579, 588, 25 Sup. Ct. 355, 49 L. Ed. 
606; Delaware & Hudson Co. v. Albany, etc., R. R. Co., 213 U. S. 
435, 29 Sup. Ct. 540, 53 L. Ed. g62. 

The rules invoked by defendant's counsel are properly applicable 
only when the parties against whom relief is sought are not those in 
control of the corporation itself. In that situation, the directors and 
stockholders properly represent the corporation and are entitled to 
exercise a judgment and discretion in determining whether the inter- 
ests of the corporation require action or litigation. In this situation, 
however, those in control of the corporation are not in a position to 
determine fairly and impartially whether the interests of the corpora- 
tion require legal action. These considerations alone are sufficient 
reasons for not requiring further effort than the bill alleges has been 
made to obtain relief from the directors and stockholders of {he de- 
fendant corporation. 

[3] If the allegations of the bill are true, a good cause in equity for 
discovery and accounting is made. The principles sustaining the juris- 
diction of equity, upon the facts set forth, are familiar and need not 
be reviewed. See 1 Cor. Jur. 616, 617, 716, 717; Morris & Co. v. 
Whitley, 183 Fed. 764, 106 C. C. A. 206. 

The contract provisions designed to keep secret Wilson's process for 
making Corega, and to require the corporation to accept, as conclusive, 
his sworn statement of cost, furnish no adequate legal reason why 
complainant should be denied the relief he seeks. This is not an ac- 
tion to reopen an account for fraud or mistake ; but, if it were, the 
allegations of the bill would be sufficient. See 1 Cor. Jur. 716, 717. 
The situation here is an agreement imposed by the defendant Wilson 
upon a corporation promoted and organized by him, and places in him 
a power adequate to absorb all the earnings and capital of that corpo- 
ration ; indeed, there is no limit, except his conscience, to his ability to 
raid its treasury. If his contract right to keep secret the process for 
making Corega conflicts with the corporation's right to a discovery and 
an accounting of the exact cost, the latter would have to prevail. It does 
not necessarily follow that both rights cannot be adequately protected. 
That contracting parties cannot oust the power in this respect of a 
court is established by B. & O. R. R. Co. v. Stankard, 56 Ohio St. 
224, 46 N. E. 577, 49 L. R. A. 381, 60 Am. St. Rep. 745. 

Many considerations have been urged upon me by defendants' coun- 
sel, both orally and in brief. All of them have been duly weighed and 
considered, even if not adverted to in this memorandum. Counsel 
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will, of course, understand that the expressions herein apply only to 
the bill as framed, and the admission, for the purposes of this motion, 
that its allegations are true, and that if, after answer and upon a hear- 
ing, a different situation is created, it will be promptly recognized. 



In re REYNOLDS. 
(District Court, N. D. New .York. July 5, 1917.) 

1. Bankbuptct €=s>143(10)—Tbustee8— Rights of. 

While, under Bankr. Act July 1, 1898, e. 541, § 70, 30 Stat 565 (Oomp. 
St 1916, I 9654), declaring that the trustee of the estate of a bankrupt, 
upon his app<totment .and qualification shall be vested by operation^ of 
law with the title of the bankrupt to all documents relating to his prop- 
erty interests and patents, powers which he might have exercised for his 
own benefit property transfen*ed by him in fraud of nls creditors, and 
property which prior to the filing of the petition he could by any mteans 
have transferred, or which might have been levied upon and sold by 
Judicial process, the surplus income accruing under a testamentary trust 
created for the support of the bankrupt does not pass to the trustee, yet 
such income may be reached by the trustee under section 47, as amended 
by Act June 25, 1910. c. 412, § 8. 36 Stat 840 (Comp. St. 1916, § 9631), pro- 
viding that the trustee shall be deemed vested with all the rights, reme- 
dies, and powers of a creditor holding a lien by legal or equitable pro- 
ceedings^ and as to all property not in the custody of the bankruptcy 
court shall be deenited vested with all the rights and remedies of a Judg- 
ment creditor holding an execution duly returned unsatisfied, for the 
act must be interpreted as a whole, and the unamended language of sec- 
tion 70 cannot neutralize the amendment 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. f 224.] 

2. Tbusts ^=»151(2) — ^Income— PowEB of State. 

Real Property Law (Consol. Laws, N. Y. a 50) S 98, subjecting to cred- 
itors surplus income accruing out of a trust, is valid ; it being competent 
for the Legislature to change the law and subject to the claim of creditors 
such property. 

[Ed. Note.— For other cases, see Trusts, Cent Dig. § 195%.] 

3. Bankbuptct ^=»143(10) — ^Tbusteid— Rights of. 

Real Property Law N. Y. S 98, declares that, where a trust is created 
to receive the rents and profits of real property and no valid direction 
for accumulation is given, the surplus of such rents and profits beyond 
a sum necessary for the education and support of the beneficiary shaU be 
liable to the claims of his creditors in the same manner as other personal 
property which cannot be reached by execution. Section 100 declares 
that except as otherwise prescribed, an express trust, valid as such in its 
creation, shall vest in the trustee the legal estate, subject only to the 
execution of the trust and the beneficiaries shall not take any legal es- 
tate or interest Init may enforce the performance of the trust ; while sec- 
tion 103 declares that the right of a beneficiary of an. express trust to 
receive the rents and profits of realty and apply them to the use of any 
person cannot be transferred by assignment or otherwise. Personal Prop- 
erty Law (Consol. Laws N. Y. c. 41) } 15, provides that the right of the 
beneficiary to enforce the performance of a trust to receive the income 
of personal property and apply it to the use of any person, cannot be 
ttonsferred by assignmPent or otherwise. Bankr. Act f 47, as amended in 
1910, gives the trustee the right of a Judgment creditor. Held, that Real 
Property Law, § 98, applies to personal property, and so a trustee in bank- 
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ruptcy may, where the bankrupt was beneficiary tinder a testamentary 
trust and entitled to support out of the income arising from the land and 
funds constituting the corpus of the trust, reach any surplus Income. 
[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dig. § 224.] 

4L Bankbuptcy ^=»143(10)— Trustees— Rights of— Statute. 

In such case^ the ri^t of the trustee cannot be denied on the theory 
that Bankr. Act, § 47, operated as an amendment to the New York Beal 
Property Law, by giving the trustee the rights of a Judgment creditor, 
though no such Judgnnent had been recovered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. S 224.] 

In Bankruptcy. In the matter of the bankruptcy of Florence I. 
Reynolds. Application, on return of order to. show cause, for an or- 
der making permanent, or until the application of the bankrupt for dis- 
charge should be determined, an order staying suits and proceedings 
by the trustee to reach the surplus income, if any, to which the bank- 
rupt might be entitled under a trust created under the last will and tes- 
tament of Matthew H. Bender, now deceased. Order as granted va- 
cated, and injunction denied. 

By "surplus income" is meaijt the income accruing under the trust 
not necessary for the suitable support and maintenance of the bank- 
rupt. 

Mills & MiUs, of Albany, N. Y. (Borden H. Mills, of Albany, N. Y., 
of counsel), for bankrupt. 

Prior & Aufsessor, of Albany, N. Y., for trustee. 

RAY, District Judge. By his last will and testament, Matthew H. 
Bender, now deceased, gave and bequeathed to Charles C. Bullock, Jr., 
as trustee, in trust, a considerable sum of money and property, much of 
which is in real estate, he — 

"to receive the rents, issues and profits thereof and after defraying all taxes 
and other lawful charges upon the same to semiannually pay the net income 
thereof in equal shares to Florence Irving Reynolds [the now bankrupt] and 
Frederick R. Bender during their natural Uvea" 

There are provisions in the will as to the disposition of the trust fund, 
etc., on and in case of the death of either or both of these beneficiaries 
of the trust. It is claimed, and facts appear showing it probable, that 
there is a considerable sum of income in the hands of such trustee under 
the will, and that, as the income becomes due and payable from time to 
time, there will be a surplus of income over and above what is neces- 
sary for the suitable and proper support and maintenance of such bank- 
rupt, and that this will be applicable to the payment of her debts. 

[1] It is contended by Florence I. Reynolds, the bankrupt, one of the 
beneficiaries of the trust referred to, that under the provisions of section 
70 of the Bankruptcy Act, relating to "title to property," the surplus 
income of a trust fund does not pass to the trustee in bankruptcy. This 
is undoubtedly true, and it was so decided prior to the amendment to 
section 47 of the Bankruptcy Act in 1910. By the amendment to sec- 
tion 47, above referred to, there was inserted in the section the follow- 
ing language : 

^rs>For other cases see same topic ft KBT-NUMBBR in all Key-Numbered Digests ft Indexes 
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"And such trustees, as to all property In the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with all the rights, 
remedies, and powers of a creditor holding a lien by legal or equitable pro- 
ceedings thereon, and also, as to all property not In the custody of the bank- 
ruptcy court, shall be deemed vested with all the rights, remedies, and powers . 
of a judgment creditor holding an execution duly returned unsatisfied.'* 

The surplus of a trust fund going to the beneficiary of the trust does 
not come into the custody of the bankruptcy court, but the amendment 
declares that the trustee in bankruptcy — 

"shall be deenrnd vested with all the rights, remedies, and powers of a Judg- 
ment creditor holding an execution duly returned unsatisfied." 

[2, 3] In section 98 of the Real Property Law of the state of New 
York, it is provided : 

"Stirphu Income of Trtist Property Liable to Creditors.^Where a trust is 
created to receive the rents and profits of real property and no valid direction 
for accumulation is given, the surplus of such rents and profits, beyond the 
sum necessary for the education and support of the beneficiary, shall be liable 
to the claims of his creditors in the same manner as other personal property, 
which cannot be reached by execution." 

I think the case decided by the Court of Appeals of the state of New 
York, Brearley School, Limited, v. Ward, 201 N. Y. 358, 94 N. E. 
1001, 40 L. R. A. (N. S.) 1215, Ann. Cas. 1912B, 251, settles the propo- 
sition that it was competent for the Legislature of the state to subject 
surplus income of trust property to the claims of creditors. In that 
case it was held : 

"It is a general rule of constitutional law that a citizen has no vested right 
in statutory privileges and exemptions. Such a statute is not a contract be^ 
tween the Judgment delator and the state, and hence an amiendment thereof, 
altering the exemptions by lessening them, does not impair the obligation of 
the contract. The state retains the right, which exists in regard to remedial 
legislation generally, to change the remedy in favor of the creditor of a cestui 
que trust. Hence an execution under section 1391 of the Code of Civil Proce- 
dure, as amended by chapter 148 of the Laws of 1908, taking effect September 
1, 1908, can be lawfully Issued against 10 per cent, of the income derived 
from a trust fund, although the fund was created by a will probated prior 
to the passage of that act" 

In Jenks, as Trustee of the Bankrupt Estate of Buchanan, v. Title 
Guarantee & Trust Co., as Trustee, etc., under the Will of William Bu- 
chanan et al., 170 App. Div. 830, 156 N. Y. Supp. 478, it was held: 

"Section 98 of the Real Property Law, making the surplus Income of trust 
property liable to the creditors of the beneficiary, though in terms applicable 
only to real estate, applies equally to trusts of personal property. Congress, 
in its plenary power upon the subject of bankruptcies, has vested a trustee 
in bankruptcy with the powers and rights of a judgment creditor by the 
amendment made in 1910 to clause 2 of subdivision "a" of section 47 of the 
Bankruptcy Act By virtue of the power so conferred a trustee in bankruptcy 
may maintain an action against the trustee of a spendthrift trust to reach the 
surplus income of the beneficiary who has gone into voluntary bankruptcy. 
Where the annual income of a spendthrift trust is upwards of $23,000, and the 
beneficiary, who has been discharged in bankruptcy, has no family depending 
upon him for support, excepting a wife, and it is found that $9,000 per year 
will be suflicient for the support of himself and wife, a decree that the bal- 
ance of the income be paid to the trustee in bankri^tcy pursuant to section 
98 of the Real Property Law is properly rendered." 



Digitized by VjOOQIC 



TN RE REYNOLDS 271 

That section 98 of the Real Property Law applies equally to personal 
property was held also in Williams v. Thorn, 70 N. Y. 270; ToUes v. 
Wood, 99 N. Y. 617, 1 N. E. 251 ; Wetmore v. Wetmore, 149 N. Y. 
520, 44 N. E. 169, 33 L. R. A. 708, 52 Am. St. Rep. 752; and Dittmar 
V. Gould, 60 App. Div. 94, 69 N. Y. Supp. 708. 

The Circuit Court of Appeals in this (the Second) circuit, in In re 
Morris, 204 Fed. 770, 123 C. C. A. 220, 30 Am. Bankr. Rep. 319, 
held as follows : 

"The amendment of Bankr. Act July 1, 1898, c. 541, § 47a^2), 30 Stat 557 
(U. S. Camp. St. 1901, p. 3438), by Act June 25, 1910, c. 412, § 8. 36 Stat 840 
(U. S. Comp. St Supp. 1911, p. 1500), providing that as to all property not in 
the possession of the bankruptcy court a trustee shall be deemed vested with 
all Uie rights, remedies, and powers of a Judgment creditor holding an execu- 
tion duly returned unsatisfied, qualifies a tinistee to maintain a suit under 
the New York law to reach surplus revenue to which the bankrupt will be en- 
titled under a testamentary trust for the benefit of all the creditors; and 
since such right wUl be unaffected by the bankrupt's discharge, a Judgment 
creditor is not entitled to an order postponing such discharge to enable him 
to prosecute such a suit for the benefit of Judgment creditors only." 

The court adverted to the fact that the amendment to the Bank- 
ruptcy Law already quoted is incorporated in section 47 of the act, 
and not in section 70, which latter section in the act itself describes 
what property of the bankrupt passes to the trustee. The Circuit 
Court of Appeals said, however : 

**That circumstance, however, is imnfaterlal. The act must be interpreted 
as a whole, and all its parts harmonized. It cannot be assumed that Congress 
would have added this amendment to section 47, if the unamended language 
of section 70 were to operate to neutralize the. amendment" 

It is true that under section 15 of the Personal Property Law of the 
state of New York it is provided that : 

**The right of the beneficiary to enforce the performsince of a trust to receive 
the Income of personal property, and to apply it to the use of any person, 
cannot be transferred by assignment or otherwise/' 

And section 100 of the Real Property Law of the state of New York 
provides : 

"Except as otherwise prescribed in this chapter, an express trust, valid as 
such in its creation, shall vest in the trustee the legal estate, subject only to 
the execution of the trust, and the beneficiary shaU not take any legal estate 
or interest in the property, but may enforce the performance of the trust'' 

Section 103 of the Real Property Law provides : 

'The right of a beneficiary of an express trust to receive rents and profits 
of real property, and apply them to the nse of any person, cannot be trans- 
ferred by assignment or otherwise." 

In construing various sections of the statutes referred to, they must 
all be read together, and on a reading of section 98, already quoted, 
it is evident that the surplus income in this case, if any, is liable to the 
claims of the creditors of the bankrupt, in so far at least as it accrued 
due and payable prior to the bankruptcy. 

[4] It is urged that: 

"If the amendment of 1910 to the Bankruptcy Law was Intended to give to 
trustees In bankruptcy the rights of Judgment creditors under section 98 of 
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ttie Real Property Law, It Is In effect an amendment of the Beal Property 
Law and is nnconstitutlonaL" 

I cannot agree with this contention made in behalf of the bankrupt. 
The Real Property Law of the state of New York has itself provided 
that surplus income of trust property — 

''shall be liable to the claims of his creditors in the same manner as other 
personal pr<^>erty which cannot be reached by execution." 

Prior to the amendment of the Bankruptcy Act there was no provi- 
sion in the Bankruptcy Law whereby the trustee in bankruptcy could 
avail himself of this provision and reach the surplus income arising 
from a trust fund created and existing for the benefit of the bankrupt ; 
but when Congress expressly provided that as to all property not in 
the custody of the bankruptcy court the trustee should be deemed vest- 
ed with all the right, remedies, and powers of a judgment creditor 
holding an execution duly returned unsatisfied, the right was clearly 
and expressly given to a trustee in bankruptcy to reach the surplus 
income of trust property in the same mode and manner and by the 
same proceedings that are available to a creditor having an execution 
unsatisfied. It is immaterial that the creditors of the bankrupt have 
not obtained judgment and may be prohibited from obtaining judg- 
ment. It is also immaterial that execution cannot issue. 

I do not need dwell upon the grounds on which the decisions in In 
re Morris, supra, and Jenks, as Trustee, v. Title Guarantee & Trust 
Co. et al., supra, rest. In general, I concur in the views there ex- 
pressed, and find no case or decision which would justify me in refus- 
ing to follow the Circuit Court of Appeals in the Morris Case. It is 
certain that this court ought not, by injunction or otherwise, to inter- 
fere with the right of the trustee in bankruptcy of Florence I. Reyn- 
olds, this bankrupt, in any court of competent jurisdiction to reach so 
much and such part of the surplus income of the trust fund referred 
to as he may be entitled to. 

It follows that the preliminary or temporary injunction heretofore 
granted must be and is hereby vacated, and that the injunction prayed 
for must be and is denied. 



In re REYNOLDS. 
(District Court. N. D. New York. July 16, 1917.) 

Bankbttptct ^=»136(2) — Coubts — Powkb of. 

A trustee In bankruptcy asserted a claim to Income arising under a tes- 
tamentary trust In favor of the bankrupt on tbe ground that it was sur- 
plus income not necessary for her support and maintenance. The bank- 
rupt entered into an ex parte application for an order directing the trustee 
to accept her bond with sufUclent sureties conditioned to pay the amount 
in controversy, should it be determined the trustee was entitled thereto, 
and to require the trustee in bankruptcy to withdraw his claim or consent 
to payment of the fund to her. Held that, in the absence of spedlic 
statute authorizing the procedure, and as the amount in controversy 
could be paid into court and the rights of the parties then determined, 
the application for the order must be denied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. 9 235.] 

^s>For other cases see same topic & KEY-NUMBER In all Key-Numbered Digests & Indeies 
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In Bankruptcy. In the matter of the bankruptcy of Florence I. 
Eeynolds. Ex parte application by the bankrupt to require her trustee 
in bankruptcy to accept bankrupt's bond and withdraw a claim to a 
fund .claimed by both trusteg and bankrupt, or consent to payment of 
such fund to bankrupt Application denied. 
. See, also, 243 Fed. 268. 

This Is an application for an order directing the trustee in bankruptcy of 
Florence I. Reynolds to accept a bond of the bankrupt with sufficient surety 
conditioned in effect that if it be adjudged in any action or proceeding that 
such trustee is entitled to a sum of money amounting to about $1,004 now in 
the hands of one Chas. C. Bullock, Jr., as trustee under the will of one Mat- 
thew H. Bender, deceased, alleged surplus income arising from a trust fund 
in the hands of «aid Bullock as trustee, and which surplus accrued due in 
part January 1, 1917, and in part July 1, 1917 (this of July 1, 1917, after 
the bankruptcy), and which sum is claimed both by the trustee in bankruptcy 
and the bankrupt, said bankrupt will pay such sum and all costs to the trus- 
tee in bankruptcy. This contemplates that, if such bond is accepted, the 
trustee in bankruptcy will either withdraw his claim to the fund or consent 
that the said trustee under the will pay said sum in question to said Florence 
I. Reynolds, the bankrupt This appUcation is made ex parte. 

Mills & Mills, of Albany, N. Y., for petitioner. 

RAY, District Judge (after stating the facts as above). The trustee 
under the will of Matthew H. Bender is now holding this sum of mon- 
ey, conceded to have been earned and in his hands and ready to be paid 
to the one entitled thereto, but he is confronted with the conflicting 
claims thereto of norence I. Reynolds and of her trustee in bankruptcy. 
The bankrupt claims her trustee in bankruptcy has no claim to the. 
money and no interest therein. The trustee, on the other hand, claims 
it is surplus income applicable to the payment of her debts existing pri- 
or to such bankruptcy, and that title passed to the trustee in bankruptcy, 
or at least, that the trustee occupies the position of creditors with exe- 
cution, and may enforce the claim of the creditors of Florence I. 
Reynolds to this fund. 

We have the case of two claimants to the fund now in the hands of 
Mr. Bullock, Jr., as trustee under the will of Mr. Bender, and who 
makes no claim thereto, but is perfectly willing to pay it to the party 
entitled thereto. Assuming the fund to be a specific one, it would seem 
that it might be paid into court, leaving the two claimants to bring ac- 
tion and determine title. It may be necessary to have Mr. Bullock a 
party to any suit brought. But, however this may be, I do not see that 
this court has any power or jurisdiction to compel or direct the trus- 
tee in bankruptcy to forego his claim as such trustee to the money, 
accept a bond, and consent that the money be paid by the trustee under 
the will to Florence I. Reynolds on the giving of such bond. I am not 
pointed to any statute authorizing such an order. In the absence of 
some specific statute authorizing it, I am of the opinion such an order 
and bond would be nullities. Clearly the trustee under the will, in face 
of these two conflicting claims and demands, ought not to pay over the 
money, except on the judgment or decree of some court of competent 
jurisdiction, or on the consent of the claimants. Either the trustee in 
bankruptcy is entitled to this money or he is not, and if he is that fact 
243 P.— 18 

Digitized by VjOOQIC 



274 243 FEDERjkL REPORTER 

can be determined in an appropriate action or proceeding and jndg 
ment rendered accordingly. Generally the court has control over a 
trustee in bankruptcy in dealing with the assets of the estate, bat I do 
not think this power of the court is broadjenough to authorize an order 
directing him as trustee to consent that the money in dispute be paid to 
the adverse claimant, and that he accept the bond of such claimant, 
with surety, to pay an equal amount, with interest and costs, if it be 
determined that the money did not belong to the one to whom it was 
paid- If the money is paid to Florence I. Reynolds with the consent 
of the trustee in bankruptcy, whom will the trustee sue ? WTiat will be 
the form of action ? It seem^ to me such a proceeding is unauthorized. 
The law and equity has given a remedy in such a case, and I do not see 
that the bankruptcy court has power to create a new one. 
Application denied. 



MAUSER ct aL V. UNION PAC. B. CO. 
(District Court, S. D. California, S. D. June 25, 1917.) 
, No. 535L 

1. CouBTB ^=»7 — JuMSDicnoif — ^TBAjfsrroBT Actions. 

A transitory action follows the person, and may be brought wbererer 
defendant can be found, whether it is an action ex delicto or ex contractu. 
[Ed. Note.— For other cases, see Courts, Cent. Dig. ff 14, 16, 22-31.1 

2. Cobpobahons ^=»668(5) — ^Bazlboads ^s>33(1) — Fobeion CoBFOHATioifs— 

Doing Business — Service of I^ocess. 

A railroad, though liaring no line of railroad in California, had four 
or live offices where passenger and freight business was solicited, and 
employed a great many servants, having from 15 to 20 in one of its offices. 
D. had supervision of one of its ticket offices, in which from 2,000 to 2,500 
tickets a year were sold, and had charge of all employes and superlntoided 
their work. Its receipts from business secured in California, largely 
through the efforts of its employes, amounted to more than $100^000 a 
year. Hundreds of Its freight cars came into California over the rails of 
other railroads, for which it received a rental from the other railroads. 
Held, that It was doing business in California, and D. was its managing 
or business agent, within Code Civ. Proc. Cal. § 411, providing that, in a 
suit against a foreign corporation doing business and having a managing 
agent within the state, a summons must be served by delivering a copy to 
such agent. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2520, 2521, 
2611.] 

At Law. Action by Emil D. Mauser and another against the Union 
Pacific Railroad Company. On motion to quash the service of sum- 
mons. Motion denied. 

E. B. Drake, of Los Angeles, Cal, for plaintiffs. 

James E. Kelby, of Los Angeles, Cal, for defendant 

TRIPPET, District Judge. This action was commenced in the 
superior court of the state of California, and removed here by the de- 
fendant. Prior to removing the case, defendant entered a special ap- 

«s»For other cases see same topic ft KEY-NUMBUR In all Key-Numbered Digests & IndezM 
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pearance and moved to quash the service of summons upon the fol- 
lowing grounds: 

"I. That the Union Padflc Railroad Company is a corporation organized 
and existing under the laws of the state of Utah, and is a resident of said 
state. 

"II. That said defendant has no line of railroad within the state of Cali- 
fornia, has not complied with the laws of the state of California authorizing 
foreign corporations to do business in said state, as provided by section 405 
et seq., chapter 6, Civil Code of California, and that it does no business in 
said state ; that the said W. J. Doran is neither a managing nor a business 
agent of said defendant Union Paciflc Railroad Company. 

"III. That by virtue of the pretended service of summons, together with a 
copy of the complaint, deUvered to the said W. J. Doran on the 28th day of 
November, 1915, no jurisdiction was conferred over the person of the defend- 
ant in this action." 

The return of service shows that the summons was served upon one 
W. J. Doran, alleged by the return to be the general agent of the de- 
fendant in the state of California. The proof shows that all the facts 
that existed in the case of Denver, etc., R. Co. v. Roller, 100 Fed. 
738, 41 C. C. A. 22, 49 L. R. A. 77, concerning the right to serve pro- 
cess on the defendant in this state, exist here, and, in addition to the 
facts in that case, the proof shows that the defendant employs a great 
many servants in this state. In Los Angeles alone it has 15 or 20, 
and defendant has four or five offices in the state. Doran, on whom 
the service was made, has charge of all these employes and superin- 
tends their work. He has supervision of the ticket office in Los Ange- 
les ; in that office defendant sells from 2,000 to 2,500 tickets a year. 
Receipts of defendant from business secured in California, largely 
through the efforts of its employes, amount to more than $100,000 
per year. Hundreds of freight cars of the defendant come into Cali- 
fornia and are run over the rails of other roads, for which the defend- 
ant receives a rental from the other roads. 

Preliminary to the further discussion of the case, it will be noted 
that there is no showing made as to the contents of the articles of in- 
corporation of the defendant. The only showing in this regard is 
a recital of Doran in his affidavit to the effect that the defendant is 
a corporation organized and existing under the laws of the state of 
Utah. 

The motion of the defendant primarily was addressed to the court, 
to defeat the jurisdiction of the court by reason of the provisions of 
section 405 et seq. of the Civil Code of California. These provisions 
of the Civil Code relate to the service of process upon foreign corpora- 
tions, and provide for the service upon a person designated by the 
foreign corporation, and the provision is that, if it does not designate 
such a person, service may be made upon the secretary of state. 

Strong reliance was primarily made by the defendant upon the fol- 
lowing decisions of the Supreme Court of the United States: Old 
Wayne Mutual Life Association v. McDonough, 204 U. S. 8, 27 Sup. 
Ct. 236, 51 L. Ed. 345, and Simon v. Southern Ry. Co., 236 U. S. 115, 
35 Sup. Ct. 255, 59 L. Ed. 492. These decisions relate to the question 
of whether or not service upon the secretar}'' of state is due process of 
law, and, as the service in this case was not made in that way, the 
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cases are not in po&it. The defendant, however, claims that in those 
cases the Supreme Court made a distinction between actions ex delicto 
and actions ex contractu. The defendant claims that the Supreme 
Court decided in those cases that an action ex delicto could not be 
maintained against a corporation, except in the place of its residence, 

[1] In the discussion of the statutes involved in those cases, the 
Supreme Court referred to the distinction between actions ex contractu 
and actions ex delicto, and decided that the statutes did not authorize 
service of summons as provided by said statutes in actions ex delicto. 
The court never intended by those decisions to modify the common- 
law rule that in transitory actions the defendants might be sued where 
the defendants could be found. The rule concerning the right to insti- 
tute transitory actions has no relation to the residence of the defend- 
ant. A transitory action follows the person, and this is so, whether 
it is an action ex delicto or ex contractu. 

In the case of Philadelphia & Reading Ry. Co. v. McKibbirf, 243 
U. S. 264, 37 Sup. Ct. 280, 61 L. Ed. 710, decided March 6, 1917, the 
court expressly stated that it expressed no opinion concerning the 
right to sue a foreign corporation in the state where that suit was 
brought. The case at bar is quite different from the facts stated in the 
case last cited, and also quite different from the cases to which that 
opinion refers, viz. Green v. C, B. & Q. Ry. Co., 205 U. S. 530, 27 Sup. 
Ct. 595, 51 L. Ed. 916, and Peterson v. C, R. I. & P. R. R., 205 U. S. 
364, 27 Sup. Ct. 513, 51 L. Ed. 841. 

[2] The section of the Code cited by the defendant, viz., 405, Civil 
Code, IS not the provision of the statute in question. The provision 
in question is section 411, Code of Civil Procedure of the state of 
California, which reads as follows: 

"The summons must be served by delirering a copy thereof as follows: 
• • • If the suit Is against a foreign corporation • • • doing business 
and having a managing or business agent, * • * to such agent. » » • " 

The question for this court to determine is whether or not the de- 
fendant is doing business in this state and whether W. J. Doran is the 
business agent of defendant. The Supreme Court of the United States 
has said : 

''A long line of decisions in this court has established that, in order to 
render a coriioration amenable to service of process in a foreign Jurisdiction, 
it must appear that the corporation Is transacting business in that district to 
such an extent as to subject It. to the Jurisdiction and laws thereof. [Authori- 
ties.] ♦ • ♦ This court has decided each case of this character upon the 
facts brought before it, and has laid down no all-embracing rule by which 
it may be determined what constitutes the doing of business by a foreign 
corporation in such manner as to subject it to a given Jurisdiction. In a gen- 
eral way it may be said that the business must be such in character and ex- 
tent as to warrant the inference that the corporation has subjected itself 
to the Jurisdiction and laws of the district in which it is served and in 
which it is bound to appear when a proper afeent has been served with pro- 
cess." St. Louis V. Alexander. 227 U. S. 218, 226. 227, 33 Sup. Ct. 245, 247, 248, 
57 L. Ed. 486, Ann. Cas. 1915B, 77. 

In the case just cited the Supreme Court upheld the jurisdiction 
and right to serve. The defendant there was not doing as much busi- 
ness in the state of New York as the defendant here is doing in the 
state of California, 
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This question has come before the Circuit Court of Appeals of this 
circuit, wherein the court construed the identical statute here before 
the court. Denver & Rio Grande R. Co. v. Roller, 100 Fed. 738, 41 
C. C. A. 22, 49 L. R. A. 77. The case before the Circuit Court of Ap- 
peals was not as strong a case showing defendant was doing business 
in California as the case at bar, and it is the duty of this court to fol- 
low that decision. 

The case of Denver, etc., R. Co. v. Roller et al., was relied upon as 
authority in the Supreme Court of the United States by one of the liti- 
gants in the case of Green v. Chicago, Burlington & Quincy Railway 
Co., 205 U. S. 530-533, 27 Sup. Ct. 595, 596, 51 L. Ed. 916. In that 
case the Supreme Court said : 

"Tbe question here Is whether service upon the ai^ent was sufficient and 
one element of its sufficiency is whether the facts show that the defendant 
corporation was doing husiness within the district. It is obyious that the 
defendant was doing there a considerable business of a certain kind, al- 
though there was no carriage of freight or passengers. In support of his 
contention that the defendant was doing business within the district in 
such a sense that it was liable to service there, the plaintiff cites Denver, etxj., 
B. Co. V. Holler, 100 Fed. 738, 41 C. C. A. 22, 49 L. K. A. 77. and Tuchband v. 
Chicago, etc.. Railroad, 115 N. Y. 437, 22 N. E. 360. The facts in those cases 
were similar to those in the present case. But in both cases the action was 
brought in the state courts, and the question was of the interpretation of a 
state statute and the Jurisdiction of the state courts." 

It seems to me that the language used by the Supreme Court above 
is an approval pf the doctrine laid down in Denver, etc., v. Roller, 
supra.' I cannot sustain the contention of the defendant without dis- 
regarding the opinion of the Circuit Court of Appeals of this circuit, 
nor, in my opinion, can the defendant's contention be upheld without 
deciding that the provision above quoted from the Code of Civil Pro- 
cedure of California is unconstitutional. If a state has a right to enact 
such a statute, then certainly this is the kind of a case to which such 
a statute should apply. While this is an action ex delicto in substance, 
nevertheless it grew out of the business transacted by the defendant 
in this state. 

The motion of the defendant to quash the service will be denied. 



SAMPLINEE T. MOTION PIOTUBB PATENTS CO. et aL 

(District Court, S. D. New Tork. June 4, 1017.) 

Qhavpebtt and Maintenance ^=»5(6) — Pubohasb of Claims fob Daicaoes 

BT ATTOBNETS. 

While a claim for treble damages by a person in;)ured by a violation of 
the Sherman Anti-Trust Law (Act July 2, 1890, c. 647, 26 Stat. 200) is aS- 
crignable, where a lawyer, for services that he was willing to settle for 
^,(X)0 cash, took an assignment of a claim which he thought was worth 
at least $75,000, the transaction was champertous, and he could maintain 
no action on the assigned claim, as it was taken for purposes of specula- 
tion. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent 
Dig. §§ 36^4.] 
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Action by Joseph Sampliner against the Motion Picture Patents 
Company and others. On motion for a directed verdict. Motion 
granted. 

Plaintiff claimed to be the assignee of the Lake Shore Film & Sup- 
ply Company, of Cleveland, Ohio, against defendants for triple dam- 
ages under the Sherman Anti-Trust Act.. The defendants set up the 
defense of champerty, and that issue was tried separately under the 
provisions of Code N. Y. § 973, before judge and jury. 

Rogers & Rogers, Gustavus A. Rogers, and Saul E. Rogers, all of 
New York City, for plaintiff. 

Charles F. Kingsley, of New York City, for defendants Motion 
Picture Patents Co., Jeremiah J. Kennedy, and Harry N. Marvin. 

Coudert Bros., Samuel Seabury, and Charles B. Samuels, all of 
New York City, for defendants Pathe Freres and Jacques A. Berst 

Robert H. McCarter, of Newark, N. J., and George F. Scull, of 
New York City, for defendants Thomas A. Edison, Inc., Frank L. 
Dyer, and William Pelzer. 

R. O. Moon, of Philadelphia, Pa., for defendant Kalem Co. 

Dwight Macdonald, of J^Iew York City, for defendant Percival 
Waters. 

Samuel O. Edmonds, Samuel Seabury, and William M. Seabury, all 
of New York City, for defendants Albert E. Smith and Vitagraph Co. 
of America. 

MAYER, District Judge. Both sides having moved for a direc- 
tion of a verdict, I find as a fact that the plaintiff purchased this 
cause of action with intent to sue thereon. I find, as a fact, also, that 
the so-called assignment, Plaintiff's Exhibit No. 1, was executed by 
the Lake Shore Company, through its officers, pursuant to action at a 
special meeting of the board of directors. Having thus disposed of 
the facts, I proceed to express, briefly, my views of the law of the 
case. 

The Sherman Anti-Trust Law was enacted by Congress with the 
fundamental purpose of redressing what Congress regarded as griev- 
ous wrongs visited upon persons by those combinations or monopolies 
which the statute denounced. It provided, broadly speaking, two 
kinds of remedies: One was a suit in equity at the instance of the 
government to dissolve unlawful combinations, and in that manner 
to destroy conspiracies directed against what Congress regarded as 
the appropriate conduct of the business of this country. The other 
remedy which was afforded was to give to the person injured in his 
business or his property an opportunity to recover damages for injury 
to his business or his property, and Congress provided that, whatever 
the damage was which the jury might find, that damage should be 
trebled — the theory being that the injured person should be recom- 
pensed in a manner so exemplary that it would be a lesson to others. 

Now, the courts have held that that provision does not provide for 
a penalty, but must be regarded as in the nature of damage compen- 
sation. It certainly never could have been the intent of Congress 
that so important a remedy, having to do with the appropriate con- 
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duct of the business of the country, should be the subject-matter of 
bargain, sale, and speculation at the hands of attorneys. Judge Hough 
has held, and I am bound to follow his holding, in the Imperial Film 
Case, 244 Fed. 985, that such a cause of action is assignable. I must 
therefore start off with the assumption that, as a matter of law, the 
cause of action could be assigned, and it is probably true that, if the 
courts thus hold, it will be because they feel that in a proper case a 
merchant who, or a corporation which, has been injured, may so avail 
of the cause of action as to be serviceable to creditors, or perhaps to 
other persons. But I have a strong conviction that it never will be 
held in a federal court, either in a court of original jurisdiction or 
an appellate court, that such a cause of action is merchandise, to be 
availed of by an attorney. 

I personally, and every gentleman in this case on both sides, have 
a very deep regard for the profession to which we belong. It is a 
profession whidi insists that its purposes are noble and its practices 
are useful. It is the duty of the lawyer to render services, to advise, 
to assist and aid those whose life or liberty or property is in one man- 
ner or another in peril. But the moment a lawyer steps down from 
that high place to be a speculator in laWsuits, he is absolutely violating 
every tradition of the profession, and the courts have persistently 
frowned on that sort of thing. The case is entirely different from 
one where a lawyer, for services rendered, takes an assignment of 
some thing in action, clearly and unquestionably to recompense him- 
self for such service. 

Now, what is this case? In this case a lawyer, for services that 
he was willing to settle for $5,000 cash, takes an assignment of a claim 
which he himself thought was worth at least $75,000, and which, 
trebled, makes over $200,000. He then proceeds, later to bring a law- 
suit in which he makes these damages $101,000, which, trebled, means 
$303,000, and then he comes into this jurisdiction with a claim of 
$250,000, which, trebled, make^ $750,000. If that is not the rankest 
kind of speculation, I never heard of a case in my life that involved 
speculation. More than that, little things in a lawsuit are of great 
service, and, in response to Mr. McCarter's final cross-examination, 
I noted that the plaintiff said, "The time I bought the claim" — ^that is 
unquestionably what he did; if he could get a settlement, well and 
good; if he could not get a settlement, then he could speculate upon 
what damages he could obtain. 

Now, these defendants, if they were guilty of wrongs, could have 
responded in a lawsuit to the true plaintiff. This plaintiff's attorney 
would have had the right to say, "I will take this lawsuit for you on 
a contingency, dependent on recovery;" and if he had done that he 
would not have violated the law in any respect, as I understand it. But 
he was ready to take this claim, and pay money out of his own pocket, 
which is champertous in itself, for tfie disbursements necessary to 
prosecute this lawsuit to an end*. 

Now, both sides have presented many authorities. I think the 
case is not one which requires much citation of authority, and I shall 
content myself with quoting, as part of my opinion that I am now 
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delivering orally upon this record, the significant words of Chancellor 
Kent, in a case where perhaps the facts were a little different, but 
where the principles were stated with the clarity and the firmness that 
characterized his judicial career. He put the matter in language that 
any man may understand, and he said: 

"The purchase was avowedly made as a matter of speculation, and at a 
time when this attorney knew, from previous disclosures made to him in his 
character of attorney, all the facts on which the foundation of the claim so 
purchased rested, and which created a belief in his mind that the value of 
the wine could be recovered. Such a purchase, by such an officer, and under 
such circumstances, cannot bje sustained. It is champerty, for the unlawful 
maintenance of a suit, and the contract was therefore unlawful, as well by 
common lav, as by the statute." 

And he continued, and I am quoting from Arden v. Patterson, 5 
Johns. Ch. (N. Y.)44: 

"The purchase of a lawsuit by an attorney, in a case like this, is cham- 
perty in its most odious form; and it ought equally to be condemned on 
principles of public policy. It would lead to fraud, oppression, and corrup- 
tion. As a sworn minister of the courts of Justice, the attorney ought not to 
be permitted to avail himself of the knowledge he acquires in his profes- 
sional character, to speculate in lajvsuits. The precedent would tend to cor- 
rupt the profession, and produce lasting mischief to the community.'* 

Adopting those clear and unquestioned statements as the doctrine to 
which every lawyer and judge who loves his profession must sub- 
scribe, I grant the motion and direct a verdict for the defendants. 



*50BENSEN v. ALASKA S. S. CO. 

(District Ck)urt, W. D. Washington, N. D. February 20, 1917.) 

No. 8429. 

1. Masteb and Sbbvant ^=5»203(1) — Injubt or Servant — Assuicption of Bisk. 

A servant assumes all of the ordinary risks of his employment, and v 
also those which reasonable care would disclose, but not those created by 
the master'si negligence, nor such as are latent, and not discovered until 
the time of the injury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
538-^0, 542.] 

2. Master and Servant ^=»224 — ^Master's LiABiLrrY tor Injury to Servant 

— ^Neolioence. 

Libelant, with other seamen, was sent into the between-decks to trim 
a quantity of coal, which had been dumped through the hatchway above. 
In doing the work they dug a hole through the hatch leading into the hold 
below, which had also been filled with coal, except a small space at the 
top. Ldbelant passed down into the hold, and on being handed a lantern 
an explosion occurred, by wliich he was injured. The explosion, in view 
of the recent filling of the hold, was unusual. Held that, since the men 
had been given no instructicms to go into the hold, the vessel was not 
chargeable with negligence which rendered the owner liable for the injurj-. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 654.] 
^=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Divests ft Indexes* 
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8, Seahen ^=>11 — Injttbt in Sebvige — Bight to Maintenance and Oube. 
It Is the unlforxn rule of admiralty that a seaman injured in the service 
of the ship is entitled to maintenance and cure, and wages, at least to 
the end of the voyage, irrespective of the question of negligence. 
[Ed. Note. — For other cases, see Seamen, Cent. Dig. S§ 3^-44, 187.] 

In Admiralty. Suit by Henry Sorensen against the Alaska Steam- 
ship Company. Decree for libelant. 

James B. Metcalfe, of Seattle, Wash., for libelant 

Bogle, Graves, Merritt & Bogle, of Seattle, Wash., for respondent. 

NETERER, District Judge. The testimony shows that, several 
days previous to the 21st day of February, 1916, the steamship Vic- 
toria was lying at Boat Harbor, British Columbia, Canada, loading coal 
in the hold of the vessel from bunkers by pouring it through hatch No. 
2, whence it fell through similar hatchways in the steerage deck and 
on the deck above the lower hold ; that the hatchways were of the same 
size and located one directly above the other ; that the cOal was poured 
through the hatches continually to the lower hold, where 15 men were 
stationed around the hatch, and shoveled the coal to .the sides of the 
vessel and around the hatch, until all of the space from the sides of the 
vessel and around the hatch had been filled, so that the coal rolled to a 
line immediately below the sides of the opening of the hatch, where- 
upon the men came to the between-decks and permitted coal to pour 
through the hatch into the lower hold until the hatch was filled and 
was sealed by the professional sealers, who were in charge of loading 
the coal; that at the time the hatch was sealed a circular V-shaped 
opening was formed around the hatch, about five feet wide at the top 
and about four or five feet deep at the deepest point. When the lower 
hold was filled and the hatch sealed, about 20 or 25 tons of coal was 
dumped into the hatch ; the apex of this coal reaching to a point above 
the level of the steerage deck. This apex was trimmed down, and the 
steerage hatch cover placed over the hatch, and the vessel proceeded 
thence to Seattle. On the morning of the 21st of February, 1916, at 7 
o'clock a. m., libelant was ordered by the boatswain into the between- 
decks with other seamen to trim this pile of coal into the wings of the 
'tween-decks, and aft of the hatch of the 'tween-decks, leaving a small 
space for an additional cargo. 

Libelant testified that they were directed to do the work in the best 
way they could. The boatswain testified that the order was "to go into 
the 'tween-decks and trim the coal into the wings and aft." The testi- 
mony further shows that electric lights were furnished on the boat, and 
that lanterns were also furnished. These lanterns were trimmed and 
lighted by persons employed on the vessel, and placed in suitable posi- 
tions for use ; that no specific order was given to take the lanterns, in- 
stead of using the electricity. The lanterns were taken by libelant and 
his fellow servants into the 'tween-decks and hung at places suitable to 
shed light upon the place where they were working. The coal, instead 
of being thrown to the sides of the vessel in the 'tween-decks, was 
thrown to a point about half way between the hatch and the side of the 
vessel, and, when the place to which it was thrown had been filled to 
the steerage deck, the coal rolled back to the place from which it had 
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been shoveled. An open space still remained, from the sides of the 
ship to the place where the coal was thrown, of some six or eight feet 
for the full space between-decks. The libelant and fellow seamen, in- 
stead of shoveling the coal to the sides of the vessel and filling the 
wings and aft, dug a hole through the hatch leading to the V-shaped 
opening in the hold of the vessel, and the libelant, being the smallest 
man of the seamen, went through this opening thus made into the 
open triangular space, and, while there, asked that a light be handed 
him, whereupon a light was passed to him by a fellow seaman, and, 
when taken into this space, the explosion followed. There is some 
testimony with relation to the defective ventilation of the hold of the 
ship. The testimony further shows that an explosion from coal gas 
within the time that this coal was loaded upon the vessel was an "un- 
usual and unheard-of occurrence." In view of the conclusion which is 
forced from the testimony which is before the court, it is not necessary 
to discuss the ventilation of the hold of the ship. 

[ 1 ] It is fundamental that a servant assumes all of the ordinary and 
usual risks and perils incident to which he has accepted employment, 
and also risks which reasonable care would disclose to exist. The 
servant does not assume risks that are created by the master's negli- 
gence, nor such as are latent and not discovered until the time of the 
injury. The Themistocle^, 235 Fed. 81, 148 C. C, A. 575. 

[2] It is contended by tfie libelant that, the explosion being unfore- 
seen and unexpected in its nature, and occurring in the manner in 
which this transpired, negligence would be presumed, if unexplained, 
and the burden is cast upon the respondent to satisfactorily explain. 
Beall V. Seattle, 28 Wash. 593, 69 Pac. 12, 92 Am. St. Rep. 892, 61 L. 
R. A. 583; Agnew v. U. S'., 165 U. S. 36, 17 Sup. Ct. 235, 41 L. Ed. 
624. The contention of the libelant would have force, if the Ubelant 
was at a place where he was directed to be. The testimony, I think, 
is conclusive that the trimming of the lower hold had been fully com- 
pleted by professional trimmers at Boat Harbor. I think all of the 
circumstances confirm the positive testimony of the respondent that no 
authority was given to the seamen to disturb the lower hold. The acts 
with relation to the sealing of the lower hold having been done by pro- 
fessional sealers, men engaged for that special service, and the condi- 
tion of the space in the lower hold being a small V-shaped opening, in 
which but little coal could be placed, in the absence of testimony of 
any direction to the men to go into the place, I think the fact is conclu- 
sively established that no direction can be attributed to the order of the 
boatswain, any reasonable construction of which would lead a man 
into the lower hold, and this is further confirmed by the large space 
into which the coal could be placed on the 'tween-decks. The act of 
libelant in going into this small space in the hold of the ship was an 
act purely voluntary, without suggestion qn the part of his superiors, 
and libelant is not entitled to recover an indemnity for negligence of 
the master upon this occasion. 

[3] Recovery, however, may be had for maintenance and cure. It 
is the law of the sea that recovery may be had for wages, maintenance, 
and expenses of cure by a seaman injured on a vessel in the service of 
which he is engaged. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 
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L. Ed. 760. It is the uniform rule of admiralty that a seaman, injured 
in the service of a ship, is entitled to maintenance and cure, and wages, 
at least to the end of the voyage, irrespective of the question of negli- 
gence. The Santa Clara (D. C.) 206 Fed. 179. Act March 4, 1915, c. 
153, § 20, 38 Stat. 1185 (Comp. St. 1916, § 8337a), is merely a provision 
fixing the status of injured seamen in command of vessels with relation 
to other employes on the ship, and provides that "seamen having com- 
mand shall not be held to be fellow servants with those under their au- 
thority." 

No recovery can be had for indemnity, and the only liability which 
exists is for any unpaid wages, and for maintenance and cure. 



HANSEN v. PACIFIC COAST ASPHALT CEMENT CO. 

(District Ooutt, S. D. California, S. D. July 2. 1917.) 

No. »786. 

1. Removal of Causes ^=»44 — Pebsons Entitled to Remove — Effect of 

Cboss-Complaint. 

Where the defendant in an action filed a petition and bond to remove it 
to the federal court, and contemporaneously therewith, or subsequently, 
but before the removal, filed an answer and cross-complaint, it was not en- 
titled to remove the case under Judicial Code (Act March 8, 1911, c. 231) 
{ 28, 36 Stat 1094 (Comi(. St. 1916, f 1010), authorizing the removal of 
actions by defendants, as by filing the cross-complaint it became the 
plaintifF and invoked the Jurisdiction of the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. f 88.1 

2. Removal of Causes ^=»102 — Grounds fob Remand — Doubt as to Juris- 

diction. 

It is the duty of the federal court to remand a cause removed from a 
state court, where there is doubt as to whether the case was properly re- 
moved. 

[Ed. Note. — £V)r other cases, see Removal of Causes, Cent Dig. §§ 218- 
220, 224.] 

At Law. Action by Clelia M. Hansen, nee Muscio, against the Pa- 
cific Coast Asphalt Cement Company. On motion to remand. Motion 
granted. 

B. F. Thomas^ of Santa Barbara, Cal., for plaintiff. 
Canfield & Starbuck, of Santa Barbara, Cal, and C. W. Durbrow, 6f 
San Francisco, Cal., for defendant. 

TRIPPET, District Judge. This action was commenced in the 
superior court of the state of California, in and for the county of 
Santa Barbara, and the proceedings therein progressed until a decree 
was entered June 26, 1916. Thereafter defendant applied, under sec- 
tion 473 of the Code of Civil Procedure, for leave to answer; the 
application having been made within a year after the rendition of said 
decree. 

[1] The court made an order on February 7, 1917, allowing the de- 
fendant to answer within 10 days from that date. On February 13, 

^x^Fcr other cases see same topic ft KEY- NUMBER in all Key-Numbered Digests ft indexes 
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1917, the defendant filed a petition and bond to remove the cause to 
this court On the same date, to wit, February 13, 1917, defendant 
filed an answer and cross-complaint, seeking a personal judgment 
against the plaintiff. The record presented to this court shows that 
the answer and cross-complaint appear in the record following the 
petition and bond for removal. The court cannot assume from this 
fact that the cross-complaint was filed subsequent to the petition for 
removal. The parties have discussed the case as though it were filed 
subsequent to filing the petition and bond. It does not seem to make 
any difference whether it was filed contemporaneous with the petition 
and bond or subsequently. It would seem, however, that the court 
should consider that all three of the papers were filed at the same time. 

Only the defendant -has a right to remove a case from a state court 
to this court. Judicial Code, § 28. The question presented upon 
this motion to remand is whether or not the case was removed here 
by a defendant The only difference between a counterclaim and a 
cross-complaint, so far as the record here is concerned, in the Califor- 
nia practice, is that, in a cross-complaint filed by a defendant, the 
plaintiff is required to answer. No answer is necessary to a counter- 
claim. C. C. P. §§ 437, 438, 442, 626, 666. 

There is a conflict of authority concerning the right of removal by 
plaintiff, where defendant files a cross-bill or counterclaim. Authori- 
ties are collected in 2 Foster's Federal Practice (5th Ed.) § 542, at 
page 1808. Some of the cases which deny the right of a plaintiff to 
remove assign as the reason that the plaintiff invoked jurisdiction of 
the court, knowing that a counterclaim or cross-bill might be filed. 
These cases are distinguished, where it is said that, if the federal court 
did not have jurisdiction of the cause of action which the plaintiff 
filed, the principle just stated did not apply, and therefore that the 
plaintiff could remove the case, where the cross-complaint was such 
as to give the federal court jurisdiction, because he had becbme a de- 
fendant Price & Hart v. Ellis (C. C.) 129 Fed. 482 ; Hagerla v. Miss. 
Riv^r Power Co. (D. C.) 202 Fed. 771. The principle involved in 
these cases is the same principle involved in this case. A cross-com- 
plaint is the assertion of a new and different cause of action from that 
asserted in the complaint The defendant becomes a plaintiff to all 
intents and purposes by filing a cross-complaint When the action is 
rejnoved, it carries the whole record. That would bring with it the 
action which the defendant instituted, and, if he is allowed to remove 
under such circumstances, it would be allowing the plaintiff to remove 
an action, instead of limiting the right of removal to a defendant. By 
filing this cross-complaint, the defendant became a plaintiff, and in- 
voked the jurisdiction of the court, and thereby deprived itself of the 
right to remove. Texas & Pacific Ry. v. Eastin, 214 U. S. 153, 29 
Sup. Ct. 564, 53 L. Ed. 946. The defendant claims he was compelled 
to file cross-complaint in order to preserve his rights. That, however, 
is not true, because the defendant could have removed the case without 
filing any pleading at all in the state court. 

[2] It is the duty of the court to remand, where there is doubt as 
to whether the case has been properly removed. Simkins, Federal 
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Equity Suit, 803, and authorities there cited; Nash v. McNamara (C. 
C.) 145 Fed. 541. 
An order will be made remanding the case accordingly. 



MURBAY T. JGTNA LIFE INS. GO. 

(District Court, D. Montana. November 18, 1910.) 

No. 17a 

1. Insurancb ^=5»52T— Pouoixs — ^Accident Polioies. 

An accident policy, providing for payment for the loss of the entire 
sight of an eye, if irrevocably lost, should be reasonably interpreted ; and 
the sight of an eye will be deemed lost, where there is no ability to distin- 
guish and recogni2se objects, though light from darkness can be distin- 
guished. 

[Ed. Note. — ^For other cases, see Insurance, Gent. Dig. §§ 1812, 1313.] 

2. Ihbubancb ^3»G46(8) — ^Accident Policies — Burden of Pboop. 

One seeking to recover the indemnity provided in a policy for the 
entire loss of the sight of an eye within a stipulated time has the burden 
of establishing his loss of sight within such time. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. { 1665.] 

8. Insurance ^=»527 — ^^ccidknt Insurance — Evidence — Sufficienct. 

Where a policy provided for an indemnity in case of the irrevocable loss 
of the entire sight of an eye, a physician is not entitled to such indemnity, 
though he suffered such impairment of the sight of one eye that he was 
unable to use such eye to any advantage, either in reading for a consider- 
able period of time or operating, where he could normally distinguish 
objects before his sight would fall ; it being the loss of sight as a man, 
and not as a professional man, which the poUcy covered. 

[Ed. Note. — For other cases, see Insurance, Orat. Dig. §$ 1312, 131B.J 

At Law. Action by Thomas J. Murray against the ^Etna Life Insur- 
ance Company, a corporation. On motion for new trial after verdict 
for plaintiff. Motion granted. 

E. B. Howell and Walker & Walker, all of Butte, Mont, for plain- 
tiff. 

• H. A. Frank and R. F. Gaines, both of Butte, Mont, for defend- 
ant. 

BOURQUIN, District Judge. In a trial upon a policy providing for 
pa)nment amongst other tilings, for "loss of entire sight of one eye, 
if irrevocably lost" as the result of and within 90 days from accident, 
the jury was instructed that, though the injured eye could "distinguish 
light from darkness, or perceive objects temporarily, for brief inter- 
vSs," yet, if "all useful and practical sight was irrecoverably lost," 
it was within the policy and plaintiff was entitled to recover. Verdict 
for plaintiff, and defendant moves for a new trial, for error in said 
instruction and for insufficiency of the evidence. 

[ 1 ] It is believed the instruction is the law. The indemnity is vir- 
tually for the loss of the benefit of sight or vision. The latter may be 
defined as the ability to perceive, distinguish, and recognize objects, 
and the former as satisfaction of will, need, or pleasure. If this abil- 
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ity is so far destroyed that what remains will not to practical and useful 
extent confer any of this benefit, entire sight, within the construction 
of analogous terms in insurance law, is lost. So would it be in popu- 
lar phrase or sense. The interpretation must be reasonable and rel- 
ative, not literal. The ability to perceive light and objects, but no ability 
to distinguish and recognize objects, is not sight, but blindness. So 
would it be, though there were intermittent flashes of the latter abil- 
ity. To no practical or useful extent would it serve the will, need, or 
pleasure. See Travelers' Ass'n v. Rogers (Tex. Civ. App.) 163 S. W. 
421; Casualty Co. v. Wynne, 36 Okl. 325, 129 Pac. 20; Moore v. 
.Etna, etc., Co., 75 Or. 47, 146 Pac. 151, L. R. A. 1915D, 264, and 
cases therein cited. 

[2, 3] But it is also believed the eviden9e is insufficient to sustain a 
finding or verdict that of his injured eye plaintiff has lost the entire* 
sight as herein defined. [The evidence is set out at length/ omitted 
for brevity, the nature of which is sufficiently disclosed by subsequent 
comment.] Remembering the burden is on plaintiff to prove that 
within the 90-day period he lost the entire sight, as hereinbefore de- 
fined, of one eye, the evidence fails. It is not enough that sight may be 
so far lost and the eye so impaired that he is disabled to perform major 
operations, or to read continuously, or that, when he closes the unin- 
jured eye, the injured one loses vision, or that natural co-ordination 
and accommodation are lacking; for defendant did not contract to 
pay upon the happening of any or all these contingencies, but only 
when entire sight was lost — ^when all practical and useful sight for any 
purpose of will, need, or pleasure was lost. 

The evidence is too lacking in facts and replete with ambiguous con- 
clusions to support a finding that plaintiff has lost entire sight of the 
injured eye. The conclusions repeatedly testified to are that plaintiff 
can normally see objects but a "short time," and then vision fades out 
"in a very much shorter time," or "longer," dependent on his phys- 
ical condition; that he cannot read, distinguish letters, "for any 
amount of time" — ^"not able to use the left eye to any advantage," and 
the like. But the facts testified to are he can normally see objects for. 
a short time, and then, if very tired from the use of both eyes, when 
he closes the uninjured eye and subjects the injured one to the abnor- 
mal strain of excess nerve impulse, it fails of vision in a very short 
time, defined as 3 to 5 minutes. If not so tired, it may be 10 minutes 
before it fails ; that his eyes are nearly normal for distant vision, and 
can comfortably be used with lenses for several minutes; that with 
his old lenses he can read the chart, distant, practically normally, for as 
much as 5 minutes, and after a few minutes' rest, "very likely within 
10 minutes or 15 minutes," he can so read again ; and that lenses will 
correct the lack of co-ordination and accommodation. 

If, after plaintiff has become very tired from the use of both eyes, 
he still has power in the left eye to such extent that he can close the 
right eye and still see with the left eye thu3 abnormally burdened, for 
3 to 5 minutes before its vision fails; if with lenses he can enjoy 
normal distant vision for several minutes at a time ; if he can read the 
test chart, distant, for as much as 5 minutes, and then, after resting 
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10 to IS minutes, can again so read it; if with the left eye alone, ab- 
normally used, he could walk safely an indefinite distance on Main 
street, fair to infer a fourth mile, or as far as easily walked in 5 min- 
utes (and all this is the testimony of himself and physician) — it cannot 
be said plaintiff has lost entire sight of the left eye. On the contrary, 
the proof is he has not. He has between a fourth and a half of its for- 
mer vision, a substantial part, and .which in respect to many needs and 
pleasures will render him practical and' useful service, doubtless greater 
in a life of inactivity and leisure than in one active and professional. 
But it is loss of sight as a man, and not as a doctor, that this term of 
the policy applies to. That these conclusions in the testimony, con- 
sidered aJone by the jury, would support the verdict, is admitted, but 
that the jury could rightfully do so is not admitted. The facts in the 
testimony demonstrate the conclusions are mere erroneous estimates 
or opinions, or ambiguities explained by the facts, and not to be relied 
upon. The said facts are judicial admissions by plaintiff, against in- 
terest, and, not receded from, were bound to be given full weight by 
the jury. The jury could not ignore them, and consider only mis- 
taken conclusions, and therefrom draw unreasonable inferences, but 
was bound to render a verdict in accordance with the facts. It did 
not. 

The motion for a directed verdict should have been granted. As it is, 
the only remedy is a new trial. Granted. 

Later the suit was settled. 



In re STUCKY TRUCKING & RIGGING 00. 
(District Court, D. New Jersey. February, 1917.) 

1. CoBPOBATiows «=»484(1) — ^TJltra Vibes Acts— Giving Note fob Stock- 

holdeb's Debt. 

Where, on a sale by a stockholder of his stock in a corporation to a 
• third person, the corporation executed to him its note for the purchase 
price, the transaction was ultra vires, especially as in one aspect the 
effect of the transaction was to constitute the seller a creditor of the 
corporation without it having received any benefit, while in another as- 
pect it amounted to a loan to the buyer, in violation of Corporation Act 
N. J. (Laws 1896, c. 185) § 48, forbidding loans by corporations to stock- 
holders or officers. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1815.] 

2. Banbxuptct ^=>33&— CLAiMs-nJuDGMENTs— Coij:jltebal Attack. 

Where a judgment oh notes executed by a corporation to a form'er 
stockholder for the purchase price of his stock sold to a third party was 
obtained by default a few days before bankruptcy, without any effort by 
the company to defeat the action, the judgment could be collaterally at- 
tacked in bankruptcy proceedings, as collusion or fraud would be conclu- 
sively presumed. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526.] 

In Bankruptcy. In the matter of the Stucky Trucking & Rigging 
Company, bankrupt. On petition to review an order of the referee 
disallowing the claim of Joseph B. Stucky. Order affirmed. 

See, also (D. C.) 240 Fed. 427, 

$s»For other cases see same topic A KEY-NUMBER Id all Key-Numbered Digests & Indexes 
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Peter Bentley, of Jersey City, N. J., for claimant. 
Samuel Heyman, of Jersey City, N. J., for trustee. 

HAIGHT, District Judge. [1] That part of the claim in question 
which has not beeil reduced to judgment, and which is based on 
promissory notes given by the bankrupt, admittedly, for an indebted- 
ness of a third party to the claimant, is unquestionably an unenforce- 
able obligation against the bankrupt. It would be difficult, indeed, to 
imagine a more flagrant example of an ultra vires contract than tiiat 
which resulted in giving the notes in question. They represent part of 
the purchase price of a certain amount of the capital stock of the bank- 
rupt corporation which Allen individually purchased from Stucky, and 
for which the corporation received no benefit or consideration what- 
ever. If a transaction of this kind were to receive legal sanction, there 
would be no security either in corporate investment or in the dealings 
between a corporation and those who might become its creditors. In 
addition, in one aspect, the legal effect of such a transaction would be 
to constitute Stucky a creditor rather than a stockholder of the corpo- 
ration, without the latter having received any benefit therefor; and in 
another it would amount to nothing more nor less than the loan by the 
corporation of money to Allen, a stockholder and officer, which is 
specifically prohibited by section 48 of the New Jersey Corporation 
Act. This vice being inherent in all of the notes, the only remaining 
question is whether any additional validity has been given to such of 
them as were reduced to judgment. 

[2] The judgment, admittedly, was entered by default a few days 
before the petition in bankruptcy was filed; no defense having been 
interposed nor any effort made by any of the officers of the company 
to defeat the action or question the legal right of the plaintiff therein 
to recover as against the corporation. It must be borne in mind that 
this is not a case where there has been a contest in another court re- 
specting the enforceability of the notes and in which such court has 
pronounced a solemn judgment. While it is undoubtedly true that a 
judgment cannot be collaterally attacked, even by creditors or their rep- 
resentative, except for lack of jurisdiction, fraud, or collusion, I think 
it admits of no doubt that under the facts of this case, as above detailed, 
collusion or fraud in law must be conclusively presumed as respects 
creditors or their representative. Palmer v. Martindell, 43 N. J. Eq. 
90, 10 Atl. 802. That such a judgment may be collaterally attacked 
in bankruptcy proceedings, on the grounds before mentioned, seems 
likewise to be dear. Chandler v. Thompson (C. C. A., 7th Cir.) 120 
Fed. 940, 57 C. C. A. 230; In re Continental Engine Co. (C. C. A., 
7th Cir.) 37 Am. Bankr. R. 102, 234 Fed. 58, 148 C. C. A. 74. It 
is urged, however, that the objections filed by the trustee to this 
claim were not sufficiently broad to raise the question just discussed. 
While they were not as specific as they might have been, I think they 
were broad enough to cover the kind of fraud which I think invalidates 
this judgment, especially in view of the conclusive presumption before 
mentioned. 

The referee's order will accordingly be affirmed. 
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CHTJECH V. SWETLAND et al. 

(Olrcalt Ocrart of Appeals, Second Circuit June 4, 1917.) 

No. 260. 

1. Cancellation of Instbumbnts ^=»37(2)— Pleading— Excuses fob Laches: 

Where the conrplainant, in a suit to avoid transactions on the ground 
of fraud occurring over three years prior to the filing of the Mil, had 
in the meantime filed other bills for relief in whidi he did not plead 
fraud, if he did not know of the fraud when they were filed, and subse- 
quently discovered it, he should have so alleged. 

2. CoNTBACTS ^=»270(2)— Rescission-— Time fob Rescission. 

A party loses his right to rescind on the ground of fraud by not avail- 
ing himself of it within a reasonable time after he discovers it. 

3w Conhiagts «=3»270(2) — ^Tncs fob Rescission— Laohis. 

A party, by* waiting over three years before suing to avoid transactions 

on the ground of fraud, waived his right to comi^ain thereof, especially 

> where, in previous suits attacking the transactions^ he did not suggest 

that they were in any degree affected with fraud. 

4. Fbaud ^=»12— Repbbsbntations Constitutino Fbaui>— Facts ob Pbokises. 

As a rule false representations, to constitute fraud, must relate to some 

ntfaterial past or existing fact, and not to mere promises or statements of 

intention. 

0. PbINCIPAL and SI3BETY <8c»7— INVAMDITT OF PBINCIPAL'S CONTBACT— RigHT 

of Subett to Avoid. 

Complainant held bonds of the W. Co. as collateral security. S. re- 
quested him to loan the bonds to the company to enable it to obtain a 
loan and save it from insolvency, stating that this would liquidate all its 
pressing debts, and enable it to continue in business, and that if he made 
the loan he would take charge of the company, keep it on its feet, and 
not allow insolvency or bankruptcy proceedings to intervene. Complain- 
ant accordingly loaned the bonds to the company to be used as collateral 
for a loan wherever it nright be secured. It was not alleged that any 
promises were made to complainant with no intention of fulfilling them, 
but it was alleged that thereafter S. made a loan to the corporation on 
the security of such bonds, and promised to make other loans necessar>' 
to save it from insolvency or bankruptcy on the sanfe security, and that 
when the loan was made he secretly and fraudulentiy intended that the 
note should be immediately called under a provision thereunder making it 
due forthwith if bankruptcy proceedings should be instituted, and that 
shortly thereafter he procured a petition in bankruptcy to be filed and as- 
serted the right to declare the note due. Held that, if the representations 
made with no intention of performing them constitute fraud, it neverthe- 
less was a fraud on the company, and not on complainant, and gave com- 
plainant no right to avoid the loan and recover the bonds, as defenses' 
personal to the principal do not operate in favor of a surety. 

0. Pledges ^=:>25— Loss of Lien— Tbansactions Between Thibd Pabties. 

Where a corporation, purchasing all of the stock of another company 
and all of its assets, assumed its debts and obligations, including notes 
held by a trust company and secured by bonds loaned to the maker of 
the notes by plaintiff, an agreement of the purchasing corporation that 
' these bonds should be returned to plaintiff could not affect the right of 
the trust confpany to hold them until its debt was paid. 

7, Pledges ^=>19— Debts Secured— Renewal of Note. 

Where property is pledged to secure a note, the extension or renewal 
of the note does not, in the absence of a distinct agreement, affect the 
pledge, but it continues as a valid and effectual security until the debt is 
paid. 

'or other cases lee lame topic A KST-NUMBER In aU Kej-Numbered Digests ft Indexm 
243 F.— 19 
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8. Pledges ^=>19— Debts Secubed— Renewal of Note. 

Where a corporation gave notes with bonds as collateral security, a 
renewal of the notes by a new corporation, which without consideration 
took over the assets and assumed the debts and contracts and even the 
name of the old corporation with slight alteration, did not release the 
collateral, as the new corporation was the successor of the old company, 
and the case was not one involving a discharge of an old debtor and an 
acceptance in its stead of a new debtor not otherwise liable. 

9. Pledges ^=>38— Assignments or Pledge ob Debt— Rights or Assignee. 

One to whom the holder of notes secured by collateral assigned the 
notes and the collateral acquired the same righta in all respects as those 
which the original holder possessed. 

10. Assignments ^=s>78— Rights of Assignee in Collatbbal Sbcttbitt. 

Where a pledgee assigns the principal obligation without assigning the 
pledge, equity will hold it a trustee of the collateral for the transferee. 

U. Pledges ^s»38— Assignment of Debt and Plxdgjd— Rights of Assignee. 

That a transferee of notes secured by bonds pledged as collateral knew 

of an agreement by one assuming the pledgor's debts that the bonds 

should be returned to plaintiff, who loaned them to the pledgor, did not 

affect his rights in the coUateraL 

12. Pledges ^=>25— Loss of Lien— Tbanbactions Between Thibd Pabtoes. 

The rights of the original holder of the notes and collateral security 
would not have been Impaired in the slightest degree, even assuming that 
it was fully Informed of such agreement. 

13. Tbusts ^=>343— Constbuctive Tbust— Waiveb op Rights. 

Where complainant loaned bonds to a corporation which pledged them 
to S. as security for a note on his promise to make other loans and 
keep it out of insolvency, if such promise was one upon which conrplalnant 
individually could rely so that a failure to keep It entitled him to have S. 
declared a trustee for him in the bonds, he waived such right by assigning 
his Interest and equity in the bonds with full knowledge that bankruptcy 
proceedings had been Instituted. 

14. Assignments «=5>64— Right to Avoid— Fbaud. 

Complainant claimed the right to have S. declared a trustee for him in 
certain bonds. Without fraud and for a valuable consideration he as- 
signed his interest and equity in the bonds to E. He alleged that S. 
had so complicated the legal situation and his legal rights that he was 
led to believe that he would be unable to secure possession of the bonds, 
and would be defeated if he brought action therefor, and that he was 
thereby Induced to consent to the assignnfent, but it was not alleged that 
E. led him into any such belief, and it was expressly stated that he was 
not charged with any fraud. Held that, even though the general rule that 
misrepresentations of law do not constitute fraud did not apply, com- 
plainant had no right to avoid the assignment, nor were his rights en- 
larged by the fact that E. obtained the assignment with the intention ot 
transferring the title to S., and did assign to S. the interest acquired. 

15. Pleading «=»8(15)— Conclusions— Fbaud. 

An allegation that an agreement was procured by fraudulent means 
and devices, without stating what mfeans and devices were resorted to, 
was a mere conclusion of law, which must be disregarded, as in pleading 
fraud the facts relied upon as constituting the fraud must be set out, 
and not conclusions, and general charges of fraud or that acts were fraudu- 
lently committed are without avail, \inless accompanied by statements of 
specific facts amounting to fraud. 

Appeal from the District Court of the United States for the South- 
ern E)istrict of New York. 

Cs^For other cases ■•• aame topic ft KBY-NUMBER In all Key-Numbered Digests & ludexaa 



Digitized by VjOOQIC 



CHUBGH V. BWETLAND 291 

Suit by Alfred W. Church against Horace M. Swetland and others. 
From a decree dismissing tlie bill as against certain defendants, com- 
plainant appeals. Affirmed. 

See, also, 233 Fed. 891, 147 C. C. A. 565. 

The complainant Is a citizen of the state of Connecticut The defendants 
Swetland and Ellis are citizens of the state of New York and are residents 
of the Southern district. The defendant Sheppard is also a citizen of the 
state of New York and a resident of the» Southern district, and on March 12, 
1912, was appointed receiver, and on November 22, 1912, trustee of Wyckofif, 
Church & Partridge, Inc., hereinafter called the Wyckoff Company. The 
Commercial Trust Company of New York City, hereinafter called the Trust 
Company, is a corporation organized and existing under the laws of the state 
of New York and is a resident of the Southern district of New York. The 
complainant and the defendant Swetland were members of the board of di- 
rectors of the Wyckoff Company. The complainant for some time prior to 
February 14, 1912, Is alleged to have been lawfully and legally in possession ci 
$200,000 of first mortgage bonds which he was holding as collateral security. 
The bonds were issued by the Wyckoff Company, and were secured H)y a first 
mortgage upon long-term leasehold property situated in the city and county 
of New York, and was valued at $400,000. He was also lawfully and legally In 
possession of $250,000 of the preferred stock and of $450,000 of the common 
stock of the Wyckoff Company as collateral security for the payment of 
$450,000 to him by Clarence F. Wyckoff, the possession being pursuant to an 
agreement In writing dated April 1, 1909. No part of that sum has ever been 
paid. The District Judge, on motion, dismissed the bill as against all the 
defendants except Ellis on the ground that it failed to state a cause of action. 
As against Ellis the cause of action was remanded to the law side. The trans- 
actions complained of in the bill and the relief asked for are stated In the 
opinion of the court. 

John M. Shedd and Hector M. Hitchings, both of New York City, 
solicitors for appellant. 

Parker, Davis & Wagner, of New York City (Arnold L. Davis and 
N. Raymond Heater, tSth of New York City, of counsel), for appel- 
lee Swetland. 

Lemuel E. Quigg, of New York City (George H. D. Foster, of New 
York City, of counsel), for appellee Commercial Trust Co. 

Hays, Hershfield & Wolf, of New York City (Henry H. Kaufman, 
of New York City, of counsel), solicitors for appellee Sheppard. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
complainant heretofore filed a bill against the same defendants in the 
same court, which bill related to the same transactions of which com- 
plaint is made in the present suit. We dismissed the bill, after a con- 
sideration of its merits in a lengthy opinion, which concludes as fol- 
lows: 

"The complainant is wrong in supposing that he is entitled to bring one suit 
in equity and join all the defendants upon the theory that his separate claims 
arise from the same transaction, the failure of the bankrupt corporation. 
His claims do not arise from one transaction, as he asserts, but from a n\un- 
ber of separate transactions, and they are not so connected with the failure 
of the bankrupt as to create *a common right,' or a community of Interest, 
within the meaning of the rule." 233 Fed. 891, 899, 147 C. O. A. 565, 573. 

The present bill differs from the former not only in the fact that 
certain persons who were defendants in that suit are not made def end- 
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ants in this one, but that this bill makes specific allegations of fraud, 
whereas the first bill contained no charges of fraud against any of the 
parties. While all the transactions complained of in the present bill 
were included in the former one, certain transactions included, in that 
are omitted from this. The bill covers 48 printed pages instead of 34 
pages, which in the former suit sufficed to state the wrongs for which 
complainant sought relief. 

It is observed, too, that this is* the fourth complaint against the re- 
spondents in regard to the transactions herein involved. All the pre- 
vious complaints were dismissed by the court on motion because they 
failed to state a cause of action either at law or in equity. For the 
same reason and on motion the court below has dismissed the present 
bill, except as against Ellis, the cause of action as to him being re- 
manded to the law side, as before stated. 

[1, 2] The present bill was not filed until November, 1916. It was 
then for *the first time that complainant sought to avoid on the ground 
of fraud transactions which took place in February, 1912. No excuse 
is offered for this delay. It is not alleged that complainant did not 
know of the fraud at the time he filed the former bills, although if he 
then knew of the fraud he should have alleged it. If he did not then 
know of it, but has discovered it since, he should have so stated. For 
it is a principle of equity that a party loses his right to rescind on the 
ground of fraud by not availing himself of it within a reasonable time 
after he discovers it. In Grymes v. Sanders, 93 U. S. 55, 62, 23 L. 
Ed. 798, the Supreme Court declared that: 

"Where a party desires to rescind upon the ground of mistake or fraud, he 
must, upon the discovery of the facts, at once announce his purpose, and ad- 
here to it. If he he silent, • • • he will be held to have waived the 
objection, and will be conclusively bound by the contract, as If the mistake 
or fraud had not occurred. He is not permitted to play fast and loose. Delay 
and vacillation are fatal to the right which had before subsisted.*' 

In McLean v. Clkpp, 141 U. S. 429, 12 Sup. Ct. 29, 35 L. Ed. 804, 
these words are quoted approvingly by the court, and it was said that, 
if the plaintiff in that case had the right to repudiate on the ground of 
fraud a settlement by which certain notes were surrendered, *'it was 
his duty to do so as soon as advised of all the circumstances justifying 
such repudiation ; and he also must have repudiated it in toto." 

[3] While this case might be disposed of upon the ground that the 
complainant by his delay had waived his right to complain of fraud, 
if fraud in fact existed, and especially in view of the fact that in his 
previous suits attacking the transactions involved herein his failure to 
suggest that any of the transactions were in any degree affected with 
fraud might be deemed a waiver, still we are inclined not to dispose of 
the case upon a technicality, but to consider it upon its merits. 

1. The bill asks that $200,000 of first mortgage bonds which com- 
plainant loaned to be used as collateral be delivered up to him by Swet- 
land. If the said bonds have been in any way canceled or discharged 
or their lien value interfered with or destroyed by and through any 
act of Swetland's, the bill asks that in such case the complainant may 
be adjudged to have a just, equitable, and valid first lien against the 
leasehold property mortgaged to secure their payment. And the bill 
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avtrs that complainant is ready and willing to do and perform all acts 
and things and to pay such moneys as to the court shall seem just and 
equitable as a condition of the return of the bonds. 

2. The bill asks the court to set aside certain contracts which are 
alleged to be illegal, unlawful, and fraudulent. The basis of the allega- 
tion does not grow out of the subject-matter of the contracts, and the 
illegality, if it exists, must be found in the facts alleged as to the man- 
ner in which the contracts were obtained. 

3. Certain conduct of Swetland's is alleged which it is claimed 
amounts to a direct breach of trust. It grows out of the disregard of 
certain representations, promises, and agreements he is said to have 
made to and with the complainant. The court is asked, therefore, to 
declare Swetland a trustee and to require him to account as such. 

4. The bill also asks that certain claims which complainant possess- 
ed against the estate in the hands of Sheppard as trustee in bank- 
ruptcy, and which luid been released, may be re-established in com- 
plainant's favor. 

Certain other relief is sought to which it is not necessary to refer 
specifically at this time. 

It is alleged that the contract of February 14, 1912, by which the 
WyckoflF Company gave its note for $150,000 to defendant Swetland 
in return for $105,473.68 advanced by him to it when it was in finan- 
cial embarrassment, was ^'an illegal, unlawful, and fraudulent agree- 
ment." It was to secure the payment of this note that $150,000 of the 
bonds now sought to be recovered were pledged. This makes it neces- 
sary to consider how Swetland obtained the note and the collateral. 

It appears from the bill that scnne time in January, 1912, defendant 
Swetland and one E. S. Partridge, vice president of the Wyckoff com- 
pany, requested complainant, in their capacity as directors, to allow 
the company to have the use of $150,000 of first mortgage bonds 
which complainant was holding as collateral for a debt owing to him 
by Clarence F. WyckofF. This they requested him to do for the pur- 
pose of saving the WyckofF Company from insolvency. 

The bill states that they requested him to loan the bonds to the cor- 
poration "for the purpose of being used by said corporation as col- 
lateral security for the repayment of a loan to said company of about 
one hundred thousand dollars ($100,000), wherever said loan might be 
secured, and stated and represented to complainant that the said bonds 
would, be forthwith returned to your complainant whenever said loan 
was repaid." 

It also appears that, as an inducement to complainant to consent to 
this use of the bonds, it was stated by Swetland that he had carefully 
examined into the company's financisil condition, and that, if it could- 
secure a loan of $100,000 for one year, this would liquidate all the 
company's pressing debts and enable it to continue in business ; that 
Swetland also stated that if he (Sweitland) made the loan he would 
personally take charge of the management of the company, wotdd 
keep and maintain it on its feet, and not allow insolvency or bankruptcy 
proceedings to intervene and destroy it; that complainant believed the 
statements so made, and relied upon them, and without consideration 
placed $150,000 of bonds with Wyckoff and Partridge, the president 
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and vice president of the company. This, of course, means that they 
were handed to the company, and with authority to pledge them as col- 
lateral for a loan to the company, "wherever said loan might be se- 
cured." Complainant did not turn them over to Swetland to secure a 
loan which he agreed to make ; nor were they turned over to the com- 
pany to be used only in case Swetland made the loan, or in case a loan 
was made on any specified condition. There are no allegations that 
there was any such understanding or agreement. There is no allega- 
tion that any representation made by Swetland to complainant at that 
time, and there is no allegation that any other interview occurred at 
which the subject was discussed between them, was false as to exist- 
ing facts, or that any promises were made to complainant with no in- 
tention of fulfilling them. 

Then it is alleged that on February 14, 1912, the Wyckoflf Company 
gave the note for $150,000 to Swetland as a consideration for a loan 
of $105,473.68 made by him to it, and that the said note was payable 
one year after the date thereof, without interest, and that it contained 
a provision that it should forthwith become due and payable in case 
any judgment, assignment, or bankruptcy proceeding should be brought 
against the company. At the time the note was given the company 
turned over $150,000 in bonds loaned to it by complainant to be used 
as security for the repayment of the note. It was also agreed at that 
time between the company and Swetland that he should have the right 
to retain the bonds as collateral security for any and all further and 
future* loans which he might make the company in case further loans 
became necessary to save it from insolvency or bankruptcy, "which 
said loans said Swetland then and there promised and agreed to make 
if same became necessary." It is, however, alleged that at the time the 
note was given to Swetland he secretly and fraudulently intended that 
the note should not run for a year, but should be immediately called. 
And that within a month thereafter he procured a petition in bankrupt- 
cy to be filed against the Wyckoflf Company by another company of 
which he was at the time president, and that through that proceeding 
he asserted and claimed the right to at once declare due and owing the 
$150,000 note which he had received from the company. 

It may be remarked that immediately after the interviews which took 
place some time in January between complainant and Swetland the 
complainant left New York for Illinois, and was brought back ill early 
in February, and taken to a hospital, where an operation was perform- 
ed upon him, which confined him there until after February 14th, and 
the bill states that he had no opportunity to and did not obtain any in- 
formation in regard to the affairs of the company until after Swetland 
made his«loan. Whatever representations Swetland made to the ccwn- 
pany at the time of the loan, therefore, were unknown to complainant 
and could not have influenced his conduct. 

[4, 6] As a rule, false representations, to constitute fraud, must re- 
late to some material past or existing fact. And it has been frequently 
hold, therefore, that a charge of fraud cannot be predicated upon a 
n^ere promise, nor upon a mere statement of intention not amounting 
to a binding promise. Jordon v. Money, 5 H. L. Cas. 185 ; Citizens' 
Bank v. New Orleans First National Bank, L. R. 6 H. L. 352; Knowl- 

Digitized by VjOOQIC 



OHUBCH y. SWETLAND 295 

ton V. Keenan 146 Mass. 86, IS N. E. 127, 4 Am. St. Rep. 282; Nor- 
folk, etc., Hosiery Co. v. Arnold, 49 N. J. Eq. 390, 23 Atl. 514; Hods- 
den V. Hodsden, 69 Minn. 486, 72 N. W. 562 ; Argall v. Cook, 43 Conn. 
165. But many cases hold that the above rule does not apply if the 
promise is made to induce action and with the intention at the time not 
to perform the same. Ayres v. French, 41 Conn. 142 ; Sweet v. Kim- 
ball, 166 Mass. 332, 44 N. E. 243, 55 Am. St. Rep. 406; Laing v. Mc- 
Kee, 13 Mich. 124, 87 Am. Dec. 738; Chicago, etp., R. Co. v. Tittering- 
ton, 84 Tex. 218, 19 S. W. 472, 31 Am. St. Rep. 39; Goodwin v. 
Home, 60 N. H. 486; Birmingham Warehouse, etc., Co. v. Elyton 
Land Co., 93 Ala. 549, 9 South. 235 ; Albits v. Minneapolis, etc., R. Co., 
40 Minn. 476, 42 N. W. 394 ; Am, & Eng. Encyc. of Law, vol. 14, p. 51 ; 
Bispham's Eq. (8th Ed.) § 211. The reason given is that the promisor 
impliedly represents that he intends to perform his promise, and there- 
fore falsely represents the condition of his mind, which is a representa- 
tion of fact. In California it has been expressly declared by statute 
that a promise made by statute witliout any intention of performing it, 
and made with intent to deceive, shall constitute actual fraud. Civil 
Code of Cal. § 1572. See Cockrill v. Hall, 65 Cal. 326, 4 Pac. 33; 
Brison v. Brison, 75 Cal. 525, 17 Pac. 689, 7 Am. St. Rep. 189. Some 
of the courts, however, insist that no representation which relates to 
the future can amount to fraud, no matter with what intention it may 
be made. Farris v. Strong, 24 Colo. 107, 48 Pac. 963; Haenni v. 
Bleisch, 146 111. 262, 34 N. E. 153; Tufts v. Weinfeld, 88 Wis. 647, 
60 N. W. 992 ; Balue v, Taylor, 136 Ind. 368, 36 N. E. 269. In Gage 
V. Lewis, 68 111. 604, a retiring partner represented to a surety that, if 
he would become responsible to him for the payment of the partner- 
ship debts, he would forever retire from the business, and in no man- 
ner compete with the surety and the remaining partner, who were go- 
ing into the same business. Relying upon the distinction between a 
misrepresentation of an existing fact and of an unexecuted intention, 
the court held a surety not lx)und, notwithstanding the representations 
were made for the purpose of deceiving him. We intimate no opinion 
as to whether we think that case was properly decided, and it is not 
necessary now to determine which of these conflicting doctrines seems 
to us to be supported by the better reason. For the representations 
which are alleged to have been made with no intention of performing 
them were not made to complainant, but to the company, and were 
made several weeks after the complainant had turned over the bonds to 
it to be used as collateral for a loan to the company "wherever secur- 
ed," and so far as the record discloses to be used unconditionally. If 
any fraud was conmiitted by Swetland, it was a fraud upon the com- 
pany and not upon complainant. And neither the company nor the 
trustee in bankruptcy has ever complained that any fraud was perpe- 
trated, and neither has sought on that or any other ground to avoid the 
transaction. Assuming that fraud was practiced upon the company, 
the right to avoid the loan was personal to it. Defenses do not operate 
in favor of a surety which are personal to the principal. Van Kirk v. 
Adler, 111 Ala. 104, 20 South. 336; McCabe v. Raney, 32 Ind. 309; 
Boone County v. Jones, 54 Iowa, 699, 2 N. W. 987, 7 N. W. 155, 37 
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Ani. St. Rep. 229; McCormick v. Hubbell, 4 Mont. 87, 5 Pac. 314, 32 
Cyc. 149. 

[8-8] This brings us to inquire as to the circumstances under which 
Swetland acquired the remaining $50,000 of the $200,000 bonds which 
the complainant seeks to recover into his possession. These bonds had 
been deposited by Clarence F. Wyckoff with complainant as security 
for the payment of WyckofFs debt to the latter, and were then loaned 
by complainant to a corporation known as Wyckoflf, Church & Part- 
ridge, which was subsequently absorbed by the W. A. Wood Automo- 
bile Manufacturing Company. The latter »company purchased all the 
capital stock of the former company as well as all its assets, and assum- 
ed all its debts and obligations, including notes for $50,000 held by the 
Commercial Trust Company. To secure the payment of these notes 
these $50,000 of bonds had been deposited by Wyckoff, Church & 
Partridge with the Trust Company as collateral. Then tiie name was 
changed, in accordance with the provisions of the statute of the state 
of New York, to Wyckoff, Church & Partridge, Inc. Now it is alleged 
that it was agreed, at the time of the assumption of the debts, tihiat 
these $50,000 of bonds deposited as collateral with the Commercial 
Trust Company should be returned to the possession of the complain- 
ant. It is not alleged, however, that the Trust Company ever agreed 
to the return of the collateral without payment of the notes, and no 
agreement made between the Wood Automobile Company and Wyck- 
off, Church & Partridge could affect the right of the Trust Company 
to continue to hold the collateral until it received payment of its 'debt. 
Neither the Wood Automobile Company nor Wyckoff, Church & Part- 
ridge, Inc., ever paid the notes. When they matured, renewal notes 
were given by the latter company, and the Trust Company continued 
to hold the collateral as before. Where property is pledged to secure a 
note, the extension or renewal of a note does not, in the absence of a 
distinct agp"eement of the parties, affect the pledge, but it continues as 
a valid and effectual security until the debt is paid. Merchants' Na- 
tional Bank v. Hall, 83 N. Y. 338, 38 Am. Rep. 434; Cotton v. Atlas 
National Bank, 145 Mass. 43, 12 N. E: 850; Emmetsburg First Nation- 
al Bank v. Gunhus, 133 Iowa, 409, 110 N. W. 611, 9 L. R. A. (N. S.) 
471 ; Omaha First National Bank v. Goodman, 58 Neb. 701, 79 N. W. 
1062. In this respect a contract of pledge differs from that of a per- 
sonal surety, since the extension or renewal of a note without the con- 
sent of the surety releases him. James v. Pike, 23 La. Ann. 477. We 
do not overlook the fact that it has been held that upon the renewal of 
a note by different parties the pledgee has no right to retain as security 
for the new note property of a third person, deposited as collateral for 
the old note, without first obtaining his consent. Merchants', etc.. Na- 
tional Bank v. Masonic Hall, 62 Ga. 271. But in the instant case the 
new corporation of Wyckoff, Church & Partridge,. Inc., which renewed 
the notes, is simply the successor of the old company of Wyckoff, 
Church & Partridge, which gave the notes that were renewed. In tak- 
ing over without consideration the assets, and assuming the debts and 
contracts, and even the name with slight alteration, it became the suc- 
cessor of the original company, and would have been liable to pay its 



Digitized by VjOOQIC 



CHURCH V. 8WETLAND 297 

notes even if there had been no express agreement to that effect. 
When the notes were renewed it was not the ordinary case of a dis- 
charge of an old debtor and an acceptance in his stead of a new debtor 
not otherwise liable, but was more nearly analogous, ?o far as its effect 
upon the collateral is concerned, to that of a renewal note given by an 
executor under an agreement to pay out of the assets of the estate. 
That it would release the collateral must be denied. 

[9, 10] S wetland purchased the renewal notes from the Conunercial 
Trust Company, and it at the same time surrendered to him the bonds 
held as collateral. The Trust Company had the right to transfer the 
notes and the bonds collateral to them. SSvetland, as its assignee, ac- 
quired the same rights in all respects as those which his assignor pos- 
sessed. The right was a right to hold until the debt was discharged. 
And if the Trust Company had not transferred the bonds, equity would 
have held it a trustee of them for Swetland ; for if a pledgee assigns 
the principal obligation without the pledge, the assignor holds the col- 
lateral as a trustee for the assignee. 

[11] But it is alleged that at the time Swetland purchased the notes 
and acquired the bonds he had full knowledge of the agreement made 
with the Wood Automobile Company that it assumed the debts of 
Wyckoff , Church & Partridge, and agreed to return to complainant the 
$50,000 of bonds which the Trust Company held as collateral. But 
granting that Swetland had full knowledge of that arrangement, it 
would not impair his right to acquire from the Trust Company what- 
ever rights it possessed in the notes and in the collateral. The rights of* 
the Trust Company in the notes and in the collateral were the same 
after the agreement as they were before its making. If the Trust Com- 
pany had ever assented to that agreement, and then in violation of it 
had^ delivered the collateral to Swetland, the complainant would hardly 
have failed in this bill to have asked relief also against that company in 
some form. But there is not an allegation in the whole bill, although 
the Trust Company is a defendant, that it ever in any way wronged 
the complainant. 

[12] It seems, however, to be assumed by the bill that because 
Swetland was a director in the Trust Company, and knew of the agree- 
ment above mentioned, that in some way his knowledge is to be im- 
puted to the Trust Company, and that the latter's rights in the collat- 
eral became thereby affected. It is quite unnecessary to say that as a 
rule knowledge of a director is not imputable to a corporation unless it 
is shown that such knowledge has been communicated to the other di- 
rectors or officers, or that the director in question was present at a 
board meeting when the transaction involved was officially acted upon ; 
and not even then, if his interest in the matter is adverse to that of his 
corporation. For even if it be assumed that the Trust Company was 
fully informed of the agreement made, such knowledge would not have 
impaired in the slightest degree its rights in the collateral, the Wood 
Automobile Company not having paid the notes or the collateral as it 
promised. We conclude, therefore, that there is nothing in the manner 
in which Swetland acquired the possession of any of the bonds which 
entitles this complainant to demand their return before the debts for 
which they are held are paid. 
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The agreement under which the $150,000 of bonds were obtained by 
Swetland was not an agreement between complainant and Swetland, 
but an agreement between the Wyckoff Company and Swetland. In 
asking that all fraudulent contracts obtained by Swetland from com- 
plainant be vacated and set aside, the court is not asked to set aside the 
contract under which the $150,000 of bonds were obtained. And if 
such were the prayer the court could not grant it, if the agreement.be 
assumed voidable, for the reason that complainant sues in his individr 
ual capacity and not as a stockholder to redress a wrong done to the 
corporation. 

[13] This brings us to a consideration of the agreement of October 
25, 1912, in so far as that agreement affects the right of the complain- 
ant in the bonds. Under that agreement the complainant assigned to 
Ellis his "interest and equity in bonds Wyckoff, Church & Partridge, 
Inc., par value $200,000/' This was eight months after the Wyckoff 
Company turned over the bonds to Swetland, and seven months after 
the petition in bankruptcy was filed. If Swetland's alleged promise to 
the company to keep it out of bankruptcy and to advance to it addition- 
al funds which it might need was a promise upon which the complain- 
ant individually could rely so that the failure to keep it could be set up 
by complainant as a breach of trust — sl proposition we deny — ^this 
agreement with Ellis, made with full knowledge that the bankruptcy 
proceedings had been instituted, amounted to a waiver of his right. 
^1 his equity and interest in the bonds at that time passed to Ellis, 
and from that time he has had no interest and no equity in said bonds. 
This assignment to Ellis the complainant asks this court to set aside 
on the ground that Ellis is in default in the performance of his part of 
that agreement. Wo disposed of that proposition in the first suit when 
we said: 

"Under the options reserved to Ellis under that contract, complalni^nt has 
not yet received what ElUs agreed to pay him ; but that does not Invalidate 
the contract, and Ellis is not in default under it, for in its fourth paragraph 
it was provided that Ellis might pay out of the proceeds of liquidation of 
assets which might be transferred to him by the receiver after the payment 
of the receiver, etc., and that has not yet occurred." 233 Fed. 891, 89^, 147 O. 
C. A. 565, 571. 

[14] Again referring to this assignment to Ellis, and seeking to es- 
cape from the effect thereof, complainant alleges that Swetland had 
**so complicated the legal situation and the legal rights of your com- 
plainant as to said two hundred thousand dollars ($200,000) of first 
mortgage bonds that your complainant was led to believe that he would 
be unable to secure possession of said one hundred and fifty thousand 
dollars ($150,000) of first mortgage bonds and said fifty thousand dol- 
lars ($50,000) of first mortgage bonds, and that he would, in all proba- 
bility, if he brought action for the same, be defeated in said action," 
and was thereby induced to consent to the agreement with Ellis. It is 
not alleged that Ellis occupied any fiduciary relation to the complain- 
ant. He is a member of the bar, and the bill expressly states that he 
is not charged with any fraud in securing the assignment. And if Ellis 
procured this assignment without fraud and for a valuable consid^ra- 
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tion, he obtained whatever interest and title in the bonds the complain- 
ant then had. If this assignment was obtained by EUis without fraud, 
the fact that he may have obtained this assignment with the intention 
of transferring the title to Swetland, and the fact that he did assign to 
him the interest he acquired, does not in any way enlarge the complain- 
ant's rights. While the allegation is that complainant had been "led 
to believe," prior to this transfer, that if he brought an action to re- 
cover the bonds he would be defeated, he does not allege that EUis led 
him into any such belief. So that it is not necessary to inquire whether 
circumstances exist which would take the case out of the general rule 
that misrepresentations of the law do not constitute fraud either at law 
or in equity, because every person is supposed to know the law. And 
while complainant relies throughout his bill on fraud, he is not in this 
court asking to be relieved on the ground of mistake. He does not al- 
lege that he mistook the legal effect of the agreement he made with 
Ellis. 

[16] The bill states that at the time of this agreement the com- 
plainant was "believing and relying upon all the representations that 
had been made to him in regard to said bonds at the instance and insti- 
gation of said Swetland." But there is nothing stated in that connec- 
tion as to what those representations were, whether they related to 
matters of law or matters of fact, or that they were false. If the rep- 
resentations meant were the representations which were made to com- 
plainant when Swetland induced him to let the Wyckoff Company 
have the use of the bonds, they already have been considered. A sub^ 
sequent allegation, in another paragraph of the bill, that this agree- 
ment with Ellis was procured by Swetland, by "fraudulent means and 
devices," through Ellis, without stating what means and devices were 
resorted to, is a mere conclusion of law which must be disregarded. 

In pleading fraud it is a well-established rule that the facts relied 
upon as constituting the alleged fraud must be set out, and not conclu- 
sions. A bill seeking relief on the ground of fraud must state the spe- 
cific f actsr and circumstances constituting the fraud, and the facts so ' 
stated must be sufficient in themselves to show that the conduct com- 
plained of was fraudulent. General charges of fraud, or that acts were 
fraudulently committed, are without avail, unless accompanied by 
statements of specific facts amounting to fraud. All through this bill 
may be found general charges of fraud. It must be made to appear by 
the facts alleged, independent of mere conclusions, that if the allega- 
tions are true a fraud has been committed. An allegation that a thing 
is fraudulent is immaterial unless the allegation fits the facts to which 
it is applied. We have examined this bill with care. The facts are 
complicated, the amount involved is considerable, and itotn the earliest 
times down to the present wrongs accomplished through fraud have 
appealed with peculiar force to courts of chancery for redress. But a 
close scrutiny of the allegations of this bill has convinced us that the 
complainant is not entitled to the relief he seeks. 

As the complainant has parted with all interest in the bonds, he is in 
no position to ask that Swetland be declared a trustee for him as re- 
spects the bonds, or that a lien to the value of the said bonds be estab- 
lished in his favor on the leasehold property, or that the transfer of 
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the leasehold property to Swetland by the trustee, Sheppard, be va- 
cated and set aside. 

As the agreement which complainant made with Ellis stands unim- 
peached upon the facts alleged, the complainant is not entitled to the 
rdief he asks as respects his claim for $9,250 and the claim for $20,000. 

The complaint was properly dismissed as to the Commercial Trust 
Company. The bill asks no relief as against it and charges it with no 
wrong. 

The complaint was properly dismissed as to defendant Sheppard, 
who was and is an officer of the court, and in what he has done has 
carried out the orders of the court. 

The complaint, for reasons already stated, was properly dismissed 
as to defendant Swetland. 

All three of the above-named defendants are entitled to their costs 
in this court. 

The action of the court below in remanding the cause as to defend- 
ant Ellis to the law side was a proper disposition to make of the alle- 
gations affecting him. 

Decree affirmed. 



WALLACE V. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

No. 2336. 

1 Conspiracy «=5>43(6)— Poisons ^=»4 — Indict>ient — Sale or Opium. 

Harrison Drug Act Dec. 17, 1914, c. 1, S 1, 38 Stat. 785 (Comp. St. 1016, 
S 6287g), requires any person proposing to handle opium or coca leaves, or 
any compound or derivatives thereof, to register with the collector of 
Internal revenue of the district his name or style, place of business, and 
, place or places where such business is to be carried on, defining the place 
of business as the office, or, if none, then the residence, of such person. 
An indictment returned in the First district of Illinois charged that 
accused and another conspired to violate the act, and that accused 
aided and abetted such person, who was not registered with, and had not 
paid the tax to, the collector of internal revenue for that district, to dis- 
pose of the drugs. Held, that the act does not provide that one intending 
to deal in sudi drugs shall register at his place of business, but that he 
shall register at the place where such business is to be carried on, the 
statement of such person's place of business being for information ; and 
hence the indictment was not defective in falling to allege that such per- 
son had not registered at his place of business, it alleging that he had not 
registered at the place where the drugs were disposed of. 

2. CoNSPiBACT ^=>43(6) — Indictment and Information — Sufficienct. 

An indictment charging that accused and another, who was not regis- 
tered in accordance with Harrison Drug Act, entered Into, at Chicago, a 
conspiracy whereby accused's coconspirator was to dispose of drugs in 
violation of the act, and which alleged that he did dispose of such drugs, 
is sufficient to charge the conspiracy to sell such drugs within the First 
district of Illinois, within which accused's coconspirator was alleged not 
to have been registered ; Chicago being in that district 

3. Poisons ^=»9 — Sale of Opium — ^Indictmeniv— ExEMPTioNa 

Under the Harrison Drug Act, which excepts certain persons, and pro- 
vides in section 8 (Comp. St 1916, § 6287n) that it shall not be necessary 

Q=9For other cases see same topic ft KBT-NUHBER in all Key-Numbered Dlgesta A Indexea 
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to negative any such exemptions in any complaint, information, or indict- 
ment, or writ or other proceeding, laid or brougbt under the act, an in- 
. dic^ment charging a violation of the act need not negative the exemptions 
contained therein; the provisions of section 8 being applicable to all 
exemptions contained in the act, and such exemptions being separate from 
the other provisions of the act. 

4. CoNSPiBAOT ^=943(4) — ^Indictment — Sutficienct. 

An indictment, <diarglng that accused conspired velth another to violate 
the narrison Drug Act, alleged that accused's coconspirator, not being 
registered,' unlawfully, knowingly, and feloniously did sell and dispose 
of prohibited drugs, and that accused unlawfully and knowingly did aid 
his coconspirator, sufficiently avers accused's knowledge of the unlawful- 
ness of his coconspirator's act. 

5. Cbiminai, Law ^=9678(1) — ^Pbosectjtion — Euection. 

Under Rev. St. § 1024 (Comp. St. 1916, § 1690), declaring that when 
there are several charges against any i)erson for the same act or- trans- 
action, or for two or more acts or transactions connected together, or for 
two or more acts or transactions of the same class of crimes which may 
be properly joined, instead of having several indictments, the whole may 
be Joined in one indictment In separate counts, the government cannot, in 
a prosecution for conspiring to violate and for violating the Harrison 
Drug Act, be requited at the close of its case to elect on which of the acts 
conviction would be sought; the several charges properly being joined in 
one indictment. 

6. Cbiuinal Law ^s»564(3) — ^Venub — Evidence. 

Venue, like any other fact, may be shown by evidence, direct, indirect, 
or circumstantial. 

7. Criminal Law <S=>564(1)-=-Tmal— Venue. 

In a prosecution for conspiring to violate and violating the Harrison 
Drug Act, evidence held sufficient to establish the venue in the district 
laid in the indictment. 

8. CoNSPiRACT ^=945 — Violation of Statute— Evidenoei — Adiossibilitt. 

Where accused was charged with conspiring with another, who was un- 
registered, to violate and violating the Harrison Drug Act, evidence that 
accused's coconspirator had previously been prosecuted for violating the 
state drug acts, and that accused assisted him in obtaining bail and 
preparing his defense, is admissible to show the relations between the 
parties and the purposes of their acts, shown to have occurred since the 
Harrison Act went into effect 

9. Criminal Law ^=>507(1) — Poisons «=»4— Evidence — ^Accomflioes — ^Pos- 

session or Drugs. 

Under the Harrison Drug Act, section 1 of which requires persons pro- 
posing to handle opium or coca leaves or their derivatives to register and 
pay the tax, and section 8 of which penalizes the possession of drugs by 
persons not having registered and paid the tax, one having possession of 
such drugs for his own use does not fall v^thin the inhibition of the act, 
and hence a witness against accused, who purchased such drugs from 
accused's coconspirator, cannot be deemed guilty of an offense and an ac- 
complice, so as to warrant a charge that the jury should scrutinize his 
testimony as that of an accomplice. 

10. Criminal Law ^=»780(1) — ^Trial — ^Accomplice's Testimony. 

There is no absolute rule of law preventing convictions on the testimony 
of accomplices, if juries believe them, and while it is better practice, 
where such testimony is relied on. for the court to direct attention to the 
complicity of witnesses, error cannot be predicated on refusal to so charge 
the jury. 

11. Criminal Law ^=9510— Evidencx*~Aoooicpijok's Tbstimont. 

A conviction may be had on the testimony of accomplices alone. 

^s»For other cases see eame topic ft KST-NUMBER In aU Key-Numbered Digeate ft Indexee 
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12. Criminal Law ^=>658— Trial — Conduct or Court. 

In a criminal prosecution, where a witness, who had previously made 
contradictory statements under oath, on trial denied knowledge of facts 
tending to Incriminate accused, the court was warranted In committing 
sucli witness to the custody of the marshal, and It was proper to allow 
the witness to subsequently change his testimony; the court cautioning 
the Jury to examine carefully the conflicting stories. 

13. Criminal Law ^=s>3.51(8) — Evidence — ^Admissibilttt. 

A witness, who had previously made statements under oath connecting 
accused with the offense on trial, first denied knowledge of any such facts, 
but, having been committed to the custody of the marshal, testifiea to 
them, and that accused had Induced him to deny such knowledge. Held, 
that the testimony tending to Implicate accused in the suppression of the 
evidence was admissible, and could be considered by the jury. 

14. Poisons e=s>9 — Offenses — Evidence — Sufficiency. 

In a prosecution for violating the Harrison Drug Act, evidence held 
sufficient to sustain the conviction. 

15. Criminal Law ^=91147 — ^Appeal — Discretion of Court — Punishment. 

The appellate court cannot substitute its own discretion for that of the 
District Court, and, though believing that lighter punishments than those 
Imposed for violation of the Harrison Drug Act would have vindicated 
the law, the punishment Imposed cannot be treated as excessive. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

William E. Wallace was convicted of a violation of the Harrison 
Drug Act, and he brings error. Affirmed. 

Plaintiff in error was convicted under an indictment charging violation of 
the so-called Harrison Drug Act passed December 17, 1914, and by its terms 
effective March 1, 1915. Of the ten counts of the indictment, Nos. 1 and 2 
charge plaintiff In error Wallace and one I>avls with conspiracy to commit an 
offense against the United States by violating said act; count 1 charging the 
intended offense to be possession of such drugs by Davis, a person who sold 
and gave away the drugs, and not being registered with, and not having paid 
the tax provided In the act to, the collector of Internal revenue for the First 
district of Illinois, and count 2 an intended violation of the act through sales 
of such drugs to be made by Davis, he not being so registered or having paid 
the tax. Counts 3 and 5 charge Davis with violating the act by unlawfully . 
having in his possession the drugs, and counts 4, 5, 6, 7, 9, and 10 charge vio- 
lation by Davis in unlawfully selling or giving away the drug, and In counts 3 
to 10 Wallace is charged with having aided and abetted Davis in doing the 
unlawful acts charged against Davis in these counts, Davis not being so 
registered and not having paid the tax. 

Wallace alone was tried, Davis having pleaded guilty. The Jury found 
Wallace guilty under counts 2, 6, 9, and 10, and not guilty under the others. 
Wallace was sentenced to two years' Imprisonment and $10,000 fine under 
count 2, and 5 years under each of counts 6, 9, and 10, the several terms of 
imprisonment to be concurrently served. 

Section 1 of the act, which it is charged the •defendants violated and con- 
spired to violate, Is in its material, parts as follows: "That on and after the 
first day of March, nineteen hundred and fifteen, every person who produces, 
imports, manufactures, compounds, deals in, dispenses, sells, distributes, or 
gives away opium or coca leaves or any compound, manufacture, salt, deriva- 
tive, or preparation thereof, shall register with the collector of internal reve- 
nue of the district his name or style, place of business, and place or places 
where such business is to be carried on: Provided, that the otfice, or if none, 
then the residence of any person shall be considered for the purposes of this 
act to be his place of business. At the time of such registry and on or before 

6=9 For other cases see tame topic & KEY-NUMBER in all Key-Numbered DigesU A, Indeacea 
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the first day of July, annually thereafter, every person who produces, imports, 
manufactures, compounds, deals In, dispenses, sells, distributes, or gives 
away any of the aforesaid drugs shall pay to the said collector a special tax 
at the rate of $1 per annum." (Certain persons are exempted.) ''It shall 
be unlawful for any person required to register under the terms of this act to 
produce, Import, manufacture, compound, deal in, dispense, sell, distribute, or 
give away any of the aforesaid drugs without having registered and paid the 
special tax provided for in this section. • ■> ♦ That the Commissioner of 
Internal Revenue, with the approval of the Secretary of the Treasury, shall 
make all needful rules and regulations for carrying the provisions of this 
act into effect." 

Sections 2, 3, and 5 make detailed provision for handling the drugs by per- 
sons re'gistered, for making record of drugs received, and for sale or barter of 
same only in pursuance of a written order on blank forms for which provision 
is made, and for preservation of such orders and the accessibility thereof to 
inspection by officials of the Treasury Department, as well as to' state and 
municipal officials who are charged with enforcement of laws or ordinances 
thereof regulating sale and distribution of such drugs. Section 4 makes It un- 
lawful for any person not regist^ed to ship or carry any of these drugs from 
one state to another, certain exceptions being enumerated. Section 9 pre- 
scribes that any person violating the act shall be fined not more than $2,000, or 
imprisoned not more than 5 years, or both. 

Numerous errors are alleged. Those which we deem important will be 
stated with the discussion of them in the opinion. 

William A. Morrow, of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Benjamin P. Epstein, both of Chicago, 111., 
for the United States. 
Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] 1. As to each of the counts in the indictment it is contended that 
because it is not alleged that Davis had his office or residence in the 
first internal revenue district of Illinois and the allegation of his non- 
registry and nonpayment of the tax is only as to said First district, 
the indictment does not sufficiently allege Davis' nonregistry and non- 
payment of the tax. The argument is that, for anything to the con- 
trary appearing in the indictment, Davis might have been. registered 
in some otHer district, and would therefore have had the right under 
the act to handle the drugs within the First district of Illinois, without 
registering with, or paying the tax to, the collector of internal rev- 
enue therein. Does registry and payment of the tax in one internal 
revenue district of the United States entitle the registered person un- 
der such registry alone to handle the drugs in all other revenue districts 
in the United States as he may do in the district of his registry? 

Section 1 requires a person proposing to handle the drugs to register 
*'with the collector of internal revenue of the district his name or style, 
place of business, and place or places where such business is to be car- 
ried on," and it defines the place of business to be "the office, or if 
none, then the residence" of the person. Distinction is thus made in 
the act between the "place of business" and the "place where such 
business is to be carried on." The act defines the first in prescribing 
that it shall be considered the office, if any, and, if none, then the resi- 
dence, of the applicant for registry. But evidently the place where 
the business is to be carried on may be anywhere in the United States, 
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and may be more than one place, as indicated by the use of the words 
*'place" or "places." But the act does not provide that his place of 
business — i. e., his office or residence — shall be the place where he is 
required to register. It prescribes in effect that he shall state his plac.e 
of business (so defined to be his office or residence) by way of infor- 
mation, doubtless for the more certain identification of the applicant 
for registry and to facilitate official supervision, and tracing of the 
drugs. For instance, if his office (his place of business, if any, and, 
if none, his residence) is in New York, unless he intends to carry on 
the business in New York, he need not register there; but if he de- 
sires to carry on the business of selling the drugs in the First district 
of Illinois, he must register in the First district, and when registering 
there he registers his place of business as New York, and will then 
further register the place or places wherein he expects to transact 
business in Chicago, and in such other places, if any, in which he in- 
tends to handle the drugs. But so registering these facts in the First 
district of Illinois does not entitle him to deal in such drugs in the 
various places other than said First district, which he may thus enu- 
merate. In order to make sales in any of the other districts which may 
be so enuiherated, the applicant must there register and pay his tax 
in such district, wholly regardless of whether within any district in 
which he registers he actually has an office or residence. If, therefore, 
without registering and paying tax in the First district of Illinois, 
Davis therein actually dealt in, sold, or gave away the drugs, he was 
carrying on such business in said First district contrary to the provi- 
sions of the act, even though he might have registered and paid tax 
in some other district. It follows that, with respect to the allegations 
of nonregistry and nonpayment of the tax, the indictment is sufficient. 

[2] 2. It is urged that the conspiracy alleged in count 2 fails to 
charge a conspiracy to unlawfully sell the drugs within the First dis- 
trict of Illinois, within which alone Davis' nonregistry is alleged. The 
count charges the conspiracy to have been formed at Chicago, which 
is within such First district, and that in pursuance of the conspiracy 
Davis did. deliver, sell, and give away drugs at Chicago to the various 
persons alleged in the different overt acts set forth m the count. Un- 
der the reasoning and conclusion of the Supreme Court in Hyde v* 
United States, 225 U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. 
Cas. 1914A, 614, we hold that count 2 sufficiently charges a conspiracy 
to commit at Chicago the alleged offense. 

[3] 3. Another objection urged to the indictment is that the counts 
do not negative the exemptions from the operation of the act as there- 
in created in favor of certain persons. The exemptions referred to 
consist in the enumeration of certain classes of persons who are ex- 
cluded from the general prohibition of the act, which the act clearly 
and completely sets forth wholly apart from the specified exemptions. 
The rule applicable to such cases is stated by the Supreme Court in 
United States v. Cook, 17 Wall. 168, 173, 21 L. Ed. 538, in these 
words : 

"If the language of the section defining the offense is so entirely separable 
from the exception that the ingredients constituting the offense may be 
accurately and clearly defined without any reference to the exception, the 
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pleader may safely omit any such reference, as the matter contained in the 
exception is matter of defense and must be shown by the accused." 

The same rule. was recently applied by this court in Grand Trunk 
Ry. Co. V. United States, 229 Fed. 116, 143 C. C. A. 392. 

Section 8 of the act, which makes it unlawful without registry to 
have possession of the drugs, and which likewise specifies certain ex- 
cepted persons, has this proviso: 

"Provided, further, that it shall not be necessary to negative any of the 
aforesaid exemptions in any complaint, information, indictment or other 
writ or proceeding laid or brought under this act; and the burden of proof of 
any such exemption shall be upon the defendant." 

It is claimed this has reference only to the exemptions specified in 
section 8. This might be so were it not for the words "any complaint, 
* * * indictment, etc., brought under this act," which indicate the 
intended application of the proviso to the entire act. Our conclusion 
is that under the stated rule of construction, as well as under this pro- 
viso, it was imnecessary in the indictment to negative the statutory ex- 
ceptions. 

[4] 4. Insufficiency of counts 6, 9, and 10 is urged, because in the 
allegations therein against Wallace, of aiding and abetting in the un- 
lawful sales charged in these counts to have been made by Davis, it is 
not stated that Wallace knew that Davis had not registered or paid the 
tax. The counts charge that Davis unlawfully, knowingly, and felo- 
niously did sell, etc., not having registered or paid the tax, and that 
Wallace "unlawfully and knowingly did aid and abet said John Davis 
unlawfully, knowingly, and feloniously to sell, * * * as in this 
count aforesaid." This question was dealt with in Coffin v. United 
States, 156 U. S. 432, 439, 15 Sup. Ct. 394, 39 L. Ed. 481, where 
similar language was held to be a sufficient allegation of the alleged 
abettor's knowledge of the unlawful character of the principal's act. 

[5] 5. Complaint is made of the denying of motion for defendant, 
at the close of government's case, to require the government to elect 
upon which of the counts conviction would be sought. Section 1024, 
Rev. Stat. (Comp. St. 1916, § 1690), is as follows: 

''When there are several charges against any person for the same act or 
transaction, or for two or more acts or transactions connected together, or for 
two or more acts or transactions of the same class of crimes or offenses, whicli 
may be properly Joined, instead of haying several, indictments the whole may 
be joined in one Indictment in separate counts; and if two or more Indict- 
ments are found in such cases, the court may order them to be consolidated." 

This indictment is within the purview of that section, and election 
was properly denied. Pointer v. United States, 151 U. S. 396, 14 Sup. 
Ct 410, 38 L. Ed. 208; Rooney v. United States, 203 Fed. 928, 122 
C. C. A. 230; McGregor v. United States, 134 Fed. 187, 69 C. C. A. 
477. 

[B, 7] 6. It is earnestly contended for plaintiff in error that the rec- 
ord fails to disclose any proof of the venue and that therefore there 
should be a reversal of the judgment. Careful perusal of the record 
reveals that no witness testified in so many words that the alleged con- 
spiring and selling and giving away occurred within the Northern dis- 
243 F.— 20 
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trict of Illinois. While direct testimony of such fact (in most cases 
easily available) is desirable for greater certainty, yet venue, like any 
other fact, may be shown by evidence, direct, indirect or circumstan- 
tial. On cross-examination Davis was specifically asked the various 
places in Chicago where he had lived, and he named different streets 
which in his own testimony, as well as in the testimony of other pei:- 
sons, were referred to in connection with the acts charged, one of the 
streets being the same one on which it was testified Wallace's drug 
store was located ; indeed, Davis testified that one of the places where 
he lived in Chicago was in such close proximity to Wallace's drug store 
that from it he could see into the store, and that in the telephone booth 
of that store, and sometimes in the cellar, Wallace would pass to Davis 
cocaine whidi Davis was to dispose of. Defendant's character witness 
Whitaker testified he knew Wallace was in the drug business in Chi- 
cago, having visited him at his place of business at Thirty-Ninth and 
State streets. Taylor testified to working for the city of Chicago, and 
to getting packages of drugs from Wallace's drug store on his way to 
work. With the various streets thus identified by some evidence as 
being in the city of Chicago, it was not necessary, in order *o prove the 
venue, that each of the witnesses who thereafter referred to the same 
streets in connection with incriminating acts occurring thereon must 
again identify the streets as being in Chicago. The record fully war- 
ranted the jury in finding that the venue of the offense was proved in 
Chicago, which is in the First revenue district of Illinois. 

[8] 7. Evidence wals offered by the government, and against objec- 
tion was received, to the effect that "prior to March 1, 1915, when the 
Harrison Drug Act took effect, Davis had been convicted in the state 
courts of violating state laws against the sale of such drugs, that he had 
then received the drugs from Wallace, and that Wallace assisted him 
in the matter of obtaining bail and in defending him against those 
charges. Various assignments of error attack the competency of such 
evidence. We think the evidence was competent as bearing on the re- 
lations between Wallace and Davis, and on their state of mind and 
motive in the handling of such drugs after March 1st. Heike v. 
United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. Ed. 450, Ann. 
Cas. 1914C, 128; Williamson v. United States, 207 U. S. 425, 28 Sup. 
Ct. 163, 52 L. Ed. 278; Thompson v. United States, 144 Fed. 14, 75 
C. C. A. 172, 7 Ann. Cas. 62. In the court's charge the jury was ad- 
monished that the occurrences prior to March 1st had no bearing upon 
the case, except by way of indicating the relations between the parties, 
and the purposes of their acts shown to have occurred on and after 
March 1st. 

[9] 8. The court having charged the jury that Davis was an ac- 
complice, and cautioned them with respect to the credit to be given his 
testimony, defendant requested a similar charge- respecting witnesses 
Gibson, Foster, Crawford, Taylor, and Moran, that "because of the 
fact that all were -found in possession of the drug, which was in viola- 
tion of the Harrison Act, and which made their offense intimately 
interwoven with the offense which it is alleged Wallace committed, and 
for that reason they are accomplices," and error is assigned for fail- 
ure to charge the jury accordingly, AH of those named were drug 

Digitized by V!jOOQIC 



WALLACE V. UNITED STATES 307 

addicts, whose possession of the drug as supplied by Davis appears to 
have been for their own use, save. only that Taylor and Foster did 
not personally use all of the cocaine which they received through 
Davis. Section 8 of the act is directed against and penalizes posses- 
sion of the drug by persons not having registered and paid the tax. 
But the Supreme Court held this section does not have reference to 
persons other than those included within the provisions of section 1, 
and that mere possession by one for his own use does not fall within 
the inhibition of the act. United States v. Jin Fuey Moy, 241 U; S. 
394, 36 Sup. Ct. 658, 60 L. Ed. 1061. From this it would follow that 
possession of the drug by these witnesses for their own use would not 
constitute them violators of the law, and they could not for such rea- 
son alone be considered accomplices. 

[10] But, if it were conceded that all of them were accomplices, 
there is no absolute duty on the court to give to the jury the usual 
charge cautioning them to exercise circumspection with respect to the 
evidence of accomplices, so that failure to give it would of itself be 
reversible error. Where testimony of accomplices is relied on by the 
government, it is recognized as the better practice for the court in its 
charge to direct attention to the complicity of the witnesses, and to 
duly caution the jury respecting such testimony. But error is not 
predicable merely upon failure to so charge the jury. In its most 
recent pronouncement upon that subject the Supreme Court said in 
Diggs and Caminetti v. United States Qan. 15, 1917) 242 U. S. 470, 
37 Sup. Ct. 192, 61 L. £d. 442 : 

"It Is urged as a further ground of reversal of the Judgments below 'that 
the trial court did not Instruct the jury that the testimony of the two girls 
was that of accomplices, and to be received with great caution and believed 
only when corroborated by other testimony adduced In the case. We agree with 
the Circuit Court of Appeals that the requests in the form made should not 
have been given. In Holmgren v. United States, 217 U. S. 509 r30 Sup. Ot. 
5^, 54 L. Ed. 861, 19 Ann. Cas. 778], this court refused to reverse a Judgment 
for failure to give an instruction of this general character, while saying it was 
the better practice for courts to caution Juries against too much reliance upon 
the testimony of accomplices and to require corroborating testimony before 
giving credence to such evidence. While this is so, there Is no absolute rule of 
law preventihg convictions on the testimony of accomplices if Juries believe 
them. 1 Bishop's Criminal Procedure (2d Ed.) 8 1061, and cases cited in the 
note," 

[11] 9. The last citation will dispose also of those assignments of 
error which are predicated upon the assumption that as to Wallace's 
participation in the alleged crime there was no corroboration of the 
testimony of Davis and Taylor, accomplices, by whose testimony alone 
it is claimed the complicity of Wallace was shown, and that, unless 
there is a corroboration of the testimony in this regard of these two, 
Wallace's guilty participation has not been established. The rule is, as 
above stated, that the testimony of accomplices will, if otherwise suffi- 
cient, alone support a conviction provided the jury believes it. Diggs 
and Caminetti v. United States, supra ; United States v. Giuliani (D. 
C.) 147 Fed. 598; Ahearn v. United States, 158 Fed. 606, 85 C. C. A. 
428 ; Wigmore on Evidence, § 2056. 

[12-14] 10. It is contended that the record discloses no substan- 
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tial evidence showing Wallace guilty beyond reasonable doubt. If 
the jury believed Davis' testimony, they were warranted in finding 
from it that Wallace, knowing Davis to be a man who, before the 
passage of the Harrison Act, was extensively engaged in illicit traffic 
in narcotic drugs through disposing of them to drug addicts, had an 
understanding with Davis after the act was passed whereby, for mu- 
tual profit, they would violate the provisions of the act through Davis 
unlawfully selling to drug addicts the drugs supplied by Wallace; 
that, pursuant to such understanding, Davis made sales of cocaine 
received from Wallace, to the persons named in the counts under 
which conviction was had; that Davis, on receiving the price, paid 
Wallace his agreed share thereof — ^Davis, to the knowledge of Wal- 
lace being unregistered, and not havinpf paid the tax, as required by 
the act, in the First Internal revenue district of Illinois, within which, 
as contemplated, the sales were made, both well knowing that, if 
Davis complied with the act, the sales to these unfortunates would be 
seriously hampered, if, indeed, not practically barred. 

We cannot say that Davis' testimcmy is of it$elf so unreasonable 
and improbable tfiat a jury was not justified in believing it. It is cor- 
roborated by Taylor, who testified to long acquaintance with Wallace, 
who was instrumental in procuring emplo)rment for the witness with 
the city of Chicago; that he frequently purchased such drugs from 
Wallace prior to the Harrison Act, and that since the act became ef- 
fective, he had occasionally seen Davis in Wallace's store, and that 
one night the witness carried to Davis a package which Wallace gave 
him, and on another night he and Wallace delivered a package to 
Davis, both deliveries being at places distant from the store, and un- 
der circumstances indicating intended secrecy of the transactions ; and 
that Davis thus received the packages, containing, as Davis testified, 
large quantities of cocaine, which he "planted" in various places for 
future sale. 

As to this witness complaint is made that on the trial he first testi- 
fied denying all knowledge of any such transactions after March 1, 
1915, and tiiat when it appeared he had made prior statements under 
oath of such subsequent transactions, the court ordered 'him in cus- 
tody of the marshal, and that the next morning he testified as above 
stated in regard to these subsequent transactions, implicating Wallace 
in an attempt to have the witness omit any reference to them. From 
what is disclosed in the record, the action of the court respecting this 
witness was not imwarranted. The jury was cautioned by th^ court 
to examine carefully the conflicting stories told by this witness, and 
to determine the truth from all the evidence before them. The tes- 
timony that Wallace induced him to falsely deny these subsequent 
transactions was unquestionaWy prejudicial to the defense. But not 
more so in this than in any case where it is testified that a party to 
a transaction has attempted to suppress evidence bearing thereon. 
Evidence of*such attempt is always admissible against the party mak- 
ing it, and is to be considered by the jury with 5l the other evidence, 
in determining whether or not that is true which was so sought to be 
suppressed or concealed. Wigmore on Evidence, § 278. 

It cannot be said that the record is wholly barren of corroboration 
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of these witnesses. Hauber, Moran, Johnson, and Foster testified to 
seeing Davis in Wallace's drug store at various times after March 1, 
1915. On one occasion in April, Johnson and Foster wanted an ounce 
of cocaine, which Davis told them would cost $21, and they watched 
him go into Wallace's store, coming back with a bottle containing the 
drug, which he gave them on payment of the money. From other 
witnesses it appeared that before March 1st Davis had been convicted 
at least twice of selling such drugs in violation of the laws of Illinois, 
which drugs he had procured from Wallace, and that Wallace, on 
learning of his arrest, procured a bond for him and advanced him 
money to pay for the bond and for his defense against the charge, 
from all of which the conclusion is warranted that Wallace was no 
stranger to schemes for the unlawful disposition of such drugs by 
Davis, and that Davis was during such time a frequenter of Wallace's 
store, with apparently no business there except in connection with this 
surreptitious and unlawful output of narcotic drugs. 
' There was practically no evidence. offered to refute the testimony 
of Davis and Taylor. The defense consisted substantially in the tes- 
timony of several witnesses to Davis' bad reputation for truth, some 
others who testified to Wallace's previous good character, and two 
medical experts who testified that *'dope fiends," on becoming ad- 
dicted to the habitual use of narcotic drugs, have no conception of 
truth, and that their testimony is utterly unreliable — ^Davis, Taylor, 
Johnson, Foster, Gibson, Doss, E. B. Davis, Crawford, Moran, and 
Hauber, all witnesses admitting they were habitual users of cocaine 
or c^ium. It is upon such facts, personal to the witnesses, rather 
than upon any inherent weakness of their testimony incriminating Wal- 
lace, that reversal is asked on the ground of want of substantial evi- 
dence to show guilt. 

However useful and beneficial to mankind the proper and scientific 
employment of such drugs has proved to be, if part of the price paid 
for their habitual use is the blunting or distortion of the moral sense, 
whereby the addict is less likely to comprehend or to state the truth, 
this fact, if appearing in evidence, is one from which, with all the 
other facts and circumstances appearing, the jury must determine 
wherje and what the truth is. If witnesses to prove unlawful sales 
of narcotic drugs are as a matter of law to be disbelieved and their 
testimony discarded from the fact alone that they are numbered among 
the unfortunate victims of the drug habit, it is readily perceivable how 
laws such as the act in question, having for their real object the due 
regulation of the handling of such drugs, would in many instances 
become practically inoperative through want of evidence to enforce 
them. While the necessities of a case, and the desirability of en- 
forcing the law, must not in any event permit conviction upon evi- 
dence less conclusive than such as shows guilt beyond reasonable 
doubt, a due degree of caution to avoid such outcome does not de- 
mand absolute rejection of the testimony of witnesses solely because 
the drug habit may tend to impair their perceptions, or to stimulate 
or dull the faculty for accurate observation, recollection, or relation. 
Where the witnesses relied on for conviction are such as those here 
indicated, the jury must consider everything which the evidence re- • 
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veals bearing upon the truth or untruth of their testimony, and as to 
5uch witnesses, as with all others, should credit what under all the 
circumstances appearing they believe, and reject what they disbelieve. 
Nothing here appears from which it may be inferred, or even sus- 
pected, that the jury did not so test these witnesses and this evidence, 
and we cannot conclude from the record that it discloses no substan- 
tial evidence upon which the jury might predicate the guilt of plain- 
tiff in error. 

[15] 11. Respecting the assignment of error challenging the sen- 
tence upon the ground that it is excessive, while it seems that a smaller 
fine and briefer term of imprisonment might sufficiently have penalized 
the transgression and vindicated the law, we may not substitute our 
own discretion for that of the District Court; and under all the cir- 
cumstances we cannot find there was abuse of that court's discretion 
in this regard. 

Finding no substantial error, the judgment is affirmed. 



CROPPER et aL v. DAVIS. 

(Circuit Court of Appeals, Eighth Glreuit. April 14, 1917.) 

No. 4498. 

1. Contracts ^=5>117(2, 7) — Restraint of Trade — ^Limitation as to Territory. 

Plaintiff was engaged in a rating and collecting business, in which he 
solicited retail merchants, etc., as subscribers to a league, secured from 
such subscribers a list of unpaid accounts, and listed such debtors as did 
not pay when notified in a credit book or rating directory. In such busi- 
ness he used forms, the result of 17 years or more experience ; the forms 
being changed from time to time. He employed defendant in such business 
for 5 years, under a contract by which defendant agreed to devote all 
of his time to such business, and during such time to work at no other 
employment and engage in no other business, except when plaintiff al- 
lowed him to withdraw for the purpose of entering a line of business or 
the employment of any individual, firm, or company not using the plan, 
forms, or plan and forms of plaintiff in competition thereof. Held that, 
it being possible to ascertain by evidence in what territory plaintiff did 
business, and whether another business of the same type would be in 
competition with him, the contract was limited as to territory, and .more- 
over. In view of the peculiar character of the business, the contract Would 
not be invalid, if unlimited as to territory. 

2. Equity <g=»65(2)-^— Grounds for Denial of Reuef — ^Unclean Hands. 

Though debtors who paid were not specially rated, where those who 
failed to pay were rated in accordance with a key whereby it was shown 
how many members had reported the debtor, whether the account was dis- 
puted or outlawed, whether the debtor was bankrupt, and whether letters 
to the debtor were returned, there was such a rating as, in the absence of 
fraud, complied with subscribers' contracts and prevented the denial of 
Injunctive relief, on the ground that plaintiff did not come into court with 
clean hands, in that he had been guilty of false and fraudulent represen- 
tations because his business was not collecting by rating, or a system of 
rating, and because there was no rating in connection with the plan. 

Appeal from the District Court of the United States for the District 
of Nebraska; Page Morris, Judge. 

^s»For other casm see Mme topic & KBY-NUMBER in all Key-Numbered DIsests ft Indexep 
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Suit by Will M. Davis against Walter L. Cropper and another. De- 
cree for plaintiff, and defendants appeal. Affirmed. 

Hugh A. Myers and Carl T. Self, toth of Omaha, Neb., for appel- 
lants. 

Irving F. Baxter, of Omaha, Neb. (Brown, Baxter & Van Dusen, of 
Omaha, Neb., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. Will M. Davis, the appellee and plaintiff 
below, is and has been for many years a resident and citizen of the 
state of Illinois, and Walter L. Cropper and the Mutual Rating & 
Adjustment Association are the appellants and defendants below, and 
they for several years have been residents and citizens of the state 
of Nebraska. The plaintiff has for between 15 and 20 years been con- 
ducting, with Chicago as his headquarters, a collection and so-called 
rating business throughout the North Central states under the name 
of the National Rating League. In connection therewith the plaintiff 
secured a copyright upon a book called "Collecting by Rating" in 1910. 
On February 7, 1910, the defendant Walter L. Cropper entered into 
a contract with the National Rating League by which he agreed to 
devote all his time during the next five years to the business of the 
League under its instructions, and during said time to work at no 
other employment and engage in no other business — 

"except when the National Rating League allows me to withdraw for the 
purpose of entering a line of business, or the employment of any individual, 
firm, or company, neither of which uses the plan, forms, or plan and forms, 
used by the National Rating League, in competition therewith. The National 
Rating League, by allowing me to engage at such other employment or busi- 
ness, does not thereby forfeit its rights under this contract" 

Cropper remained in the employment of the League until about 
March 18, 1912. Shortly after leaving their employ he, as owner and 
manager, started a substantially similar business to that conducted by 
the League at Omaha, Neb., under the name of the Mutual Rating & 
Adjustment Association. In his new business he used substantially 
all the forms devised by plaintiff, and embraced in his copyrighted book 
mentioned, and so far as can be told from the record copied the entire 
system of the plaintiffs. An agreed statement of facts was filed in 
the District Court, from which the following is taken : 

(1) It is hereby stipulated and agreed that the allegations contained 
in complainant's bill of complaint, for the purpose of review, are to 
be taken and considered as true in all respects, and that the copy of 
the contract between complainant, Will M. Davis, and the defendant 
Walter L. Cropper, referred to therein as "Exhibit G" and attached 
to the said bill, is a true copy of the instrument signed by said parties 
upon the date it bears, and that all other exhibits attached to said 
bill of complaint are true copies thereof. 

(2) Complainant transacted his business under the name and style 
of "National Rating League." The defendant W. L. Cropper and 
Bessie M. Croppef transacted their business under the name and style 
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of "Mutual Rating & Adjustrr^ent Association." Neither the League 
nor the Association were incorporated. The character or method of 
complainant's business was known to the business world by the term 
'^Collecting by Rating." The defendants also used this term as de- 
scriptive of their business. 

(3) That the general nature and plan of the business of the parties 
to this action is to secure contracts from retail merdiants, doctors, 
and dentists, throughout the country, agreeing to become members 
and subscribers to said league and association, respectively, and at the 
same time, to secure from such subscribers a list of their unpaid ac- 
counts and take these up with such members and subscribers through 
a system of correspondence. These unpaid accounts, after notices to 
debtors, were printed in a rating book which is furnished to said 
subscribers. The solicitors are paid the compensation provided for 
under their contract — "Exhibit G" — according to the number of ac- 
counts they secure, when 10 or more of said accounts are turned in,, 
either by the solicitor or the merchants; frequently the solicitor was 
paid in advance by his employer. Complainant and defendant re- 
ceived their compensation out of collections made upon accounts sent 
in; they receiving, per agreement with subscriber, the first $10 col- • 
lected. The accounts, when turned into the office, were taken up by 
means of regular correspondence for the purpose of preparing and 
getting data for the rating book. If the accounts were received at the 
office, the debtors are notified to settle the same at once, if correct,, 
as otherwise their name would appear in the rating book as owing the 
account. The solicitors were furnished wfth the blank forms referred 
to in the bill of complaint, together with the rating book, which shows 
what business the man is in, and whether or not the account is past due 
or disputed; and upon the listing blank the subscriber is supposed 
to list all such accounts so turned into the office and he is furnished 
a rating notice, a personal notice sent out by the subscriber to his 
debtor, and with a rating statement, which the subscriber uses to make 
report to the office when the account has been adjusted. The debtor 
is supposed to adjust the account directly with the subscriber. Com- 
plainant relied upon members making reports to his office of collec- 
tions made from debtors whose, names and accounts had been sent it. 

(4) Thfe forms used by complainant are the result of 17 years or 
more of experience and as the result of trying out different forms and 
changing them from time to time, but with few changes made during 
the past 6 years. Many of said forms were printed in the red book 
entitled "Collecting by Rating," attached to the bill as "Exhibit A.'* 
The book was duly copyrighted by complainant under the laws of the 
United States in the year 1910. No names were printed in the red 
guide credit book or rating directory, other than those sent in by the 
merchants to whom accounts or sums of money were due and owing 
by the parties therein designated. If, after sending notice to the 
debtor and his name was printed in the rating directory or credit book, 
he later paid the amount owing by him to the subscriber, the name 
was then omitted from such directory or record. The name of the 
book or directory used by the complainant, in which the names of 
delinquent debtors were listed, was "Red Guide and Credit Record" ; 

Digitized by VjOOQIC 



CBOPPEB v. DAVIS 313 

the name of the book used by the defendants for the same purpose 
was "Rating Directory." 

The District Court granted an injunction enjoining the defendants 
from carrying on the business in violation of the terms and conditions 
of the contract dated February 7» 1910, up to and including February 
6, 1915, and enjoined the defendants — 

"from in any wise using, giving away, or distribating in any business ooo- 
ducted by tbem, or either of them, the said book entitled 'Collecting by Rating,' 
and the book entitled 'Red Guide and Credit Record,' and from in any wise 
using, giving away, and distributing thfe forms, notices, and printed matter 
contained in said book, 'Collecting by Rating,' and that said defendants, and 
each of them, * * * their agents and servants, and all persons acting by 
or under their authority, be and they are hereby perpetually enjoined and 
restrained from in any wise making use in their business of the term 'Col- 
lecting by Rating.' " 

A proper assignment of errors was filed in the District Court, but 
rule 24 of this court contains the following provision : 

"2. This brief shall ♦ ♦ ♦ contain in order here stated : ♦ ♦ ♦ Second* 
A specification of the errors relied ui)on which ♦ ♦ ♦ in cases brought up 
by appeal the specification shall state, as particularly as may be, in. what 
the decree is alleged to be erroneous." 

In the appellants* brief there is nothing which is called a specifica- 
tion of errors, but there is a heading "Appellants' Contentions." The 
most liberal construction of the rule woidd reduce us to considering 
these "contentions" and' no other. Under these headings the appel- 
lants set forth the following : 

"(1) That the clause heretofore quoted in said contract is unreasonable, un- 
enforceable, and void as against public policy, and in restraint of trade ; that 
it is without limitation as to space ; that it is unlimited not only to the United 
States, but as to the entire globe. 

"(2) That the appellee should have no standhig in a court of equity, for the 
reason, as is shown by the evidence in the exhibits, endbodied within the ab- 
stract of the agreed statement of facts, that he was guilty of false representa- 
tions in the conduct of his business." 

It will be observed that there is no contention that plaintiffs did not 
copyright the book called "Collecting by Rating," that the same con- 
tained the forms used by the defendants and defendants thereby in- 
fringed the copyright, and that they were therefore rightfully enjoin- 
ed from continuing to use the same, and these questions are not for 
consideration by us. It ha5 been held, however, that a copying of any 
substantial part of a copyrighted book is an infringement;. G. & C. 
Merriam Co. v. United Dictionary Co., 76 C. C. A. 470, 146 Fed. 354; 
Harper & Bros. v. M. A. Donohue & Co. (C. C.) 144 Fed. 491, -affirmed 
by the Circuit Court of Appeals, 76 C. C. A. 678, 146 Fed. 1023 ; List 
Pub. Co. V. Keller (C. C.) 30 Fed. 772; Ford v. Charies E. Blaney 
Amusement Co. (C. C.) 148 Fed. 642; Brightley v. Littleton (C. C.) 37 
Ted. 103. 

[IJ We will take up, then, first the plaintiffs' contention that the 
provision of the contract in question is invalid, because it is not limited 
in the territory to which it applies within the United States or the 
earth. The first defect in the contention made on this subject is that 
the facts allied do not exisfew The contract provides that, if the de- 
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f endant is released from his agreement to devote five years to the busi- 
ness of the League under its instructions to enter another line of busi- 
ness, it must be with an individual, firm, or company "neither of which 
uses the plan, forms, or plan and forms, used by the National Rating 
League, in competition therewith." It being possible for the court to 
ascertain by evidence in what territory the plaintiff did business, and 
whether another business of the same type would be in competition 
with the plaintiff, the contract was clearly limited to the territory thus 
described, and defendant was precluded from engaging in the like busi- 
ness as the plaintiff as clearly as though it had do/ie so by geographical 
description. There is therefore no basis in fact for this contention. 

It appears from the bill and is admitted that the defendants were 
carrying on business in Nebraska,- North and South Dakota, Iowa, 
Kansas, and Oklahoma, and this is a part of the territory in which ac- 
cording to the admitted allegations the plaintiff was doing business. 
It was first held in the fifteenth century tliat contracts of the character 
here referred to were invalid as in restraint of trade, but the lapse of 
five centuries has greatly modified the holding upon this subject. In 
Standard Oil Co. of New Jersey v. United States, 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, Ann. Cas. 1912D, 734, 
and United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. 
Ct. 632, 55 L. Ed. 663, the Supreme Court construed the Sherman An- 
ti-trust Law (Act July 2, 1890, c. 647, 26 Stat. 209) in accordance with 
the common law to require that the restraint to make it illegal should 
amount to unreasonable or undue restraint of trade as it held the com- 
mon law had done. This change from the holding of the fifteenth cen- 
tury had been gradual. The first departure from the old rule was to 
hold that such contracts were valid if reasonably limited as to time and 
place. The contract here in question was limited as to time to the life 
of the contract and fully complied with the holdings of that period. 
About 1830 a second change began to be apparent in the rulings of the 
courts upon the subject and now the rule is that a restrictive contract 
should be tested by determining on the facts of the particular case 
whether the restriction upon one -party is greater than is reasonably 
necessary for the protection of the other party. Hall Mfg. Co. v. 
Western Steel & Iron Works, 142 C. C. A. 220, 227 Fed. 588, L. R. A. 
1916C, 620. In Frame v. Ferrell, 92 C. C. A. 374, 166 Fed. 702, it 
was held that, though there was no specific limitation as to territory in 
the contract, it was valid at least throughout the United States. In 
Harrison v. Glucose Sugar Refining Co., 53 C. C. A. 484, 488, 116 
Fed. 304, 308, 58 L. R. A. 915, it is said: 

"It la urged that the contract In queetion is one In restraint of trade be- 
cause of the eorenant that during the stipulated time ot service the appel- 
lant would not, directly or Indirectly, become Interested In the specified busi- 
ness within a radius of 1,500 miles from the city of Chicago otherwise than 
under his engagement with the appellee. The doctrine of restraint of trad* 
had its birth in conditions anciently obtaining, and now greatly changed. 
Then the area of trade was confined within narrow territorial bounds. Inter- 
conunumication has becontie largely extended, and trades anciently limited to 
a small locality have become national in their extent. The rule is bottomed 
upon the consideration whether such a covenant was broader than the cove- 
nantee required for his protection. The restraint must not be arbitrary, but 
should be limited. It must be reasonable with respect to tXate and to the 
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area within which the covenantee prosecutes his business. Beyond this, re- 
straint Is unnecessary and Invalid." 

In Knapp v. S. Jarvis Adams Co., 70 C. C. A. 536, 540, 135 Fed. 
1008, 1012; it is said: 

*'Wlth respect to the territory to which the restriction should apply, the 
i-ule has always been that it might extend to the limits wherein the plaintiff's 
tracle would be likely to go. The changes which have marked the course of 
Judicial decisions In modem times seem, to consist In conforming the appli- 
cation of the rule to the constant development of the facilities of commerce 
and the enlargement of the avenues of trade. In Harrison v. Glucose Sugar 
Refining Co., 53 O. C. A. 484, 116 Fed. 304, 58 L. R. A. 915, a valuable case 
upon this subject, and having many analogies to the present, Judge Jenkins 
refers to several cases of high authority in which there was no territorial re- 
striction whatever." 

In Carter v. Ailing. (C. C.) 43*Fed. 208, 211, Judge Blodgett says: 

''The only defense seriously insisted upon In the casQ Is that this contract 
is void as a contract in restraint of trade. There is no difference between 
counsel as to the tenor and scope of the earlier English doctrine upon the 
subject of contracts like that now under consideration. It was held th&t they 
were contrary to public policy and void ; but, as the later cases camie before 
the court, this doctrine was much relaxed, and the first modification of the doc* 
trine was the recognition of the validity of contracts of this nature where the 
restraint was limited as to space or time, and reasonable in its nature, and 
the reported cases are abundant in which an undertaking by one person not 
to carry on a given business within a limited area and within a fixed period 
of time has been sustained, and a breach of the undertaking enjoined, in a 
court of equity. In later years a further relaxation of the old rule has 
grown up both in England and America, and the courts have repeatedly recog- 
nized the validity of contracts In restraint of trade throughout an entire state 
or country, where such restraint was not unreasonable, in view of the nature 
and extent of the business of the covenantee." 

In Gibbs v. Baltimore Gas Co., 130 U. S. 396, 409, 9 Sup. Ct. 553, 
557 (32 L. Ed. 979), it is said: 

"The decision in Mltchel v. Reynolds, 1 P. Wms. 181, s. c. Smith's Leading 
Oases (7th Eng. Ed.) 407 (8th Api. Ed.) 756. is the foundation of the rule In 
relation to the invalidity of contracts in restraint of trade; but as it was 
made under a condition of things, and a state of society, difi^erent from tho«^ 
which now prevail, the rule laid down is not regarded as inflexible, and has 
been considerably modified. Public welfare is first considered, and if it be not 
involved, and the restraint upon one party Is not greater than protection to 
the other party requires, the contract may be sustained. The question is, 
whether, under the particular circumstances of the case and the nature of 
the particular contract Involved in it, the contract is, or is not, unreasonable." 

In the House of Lords in the case of Nordenfelt v. Maxim Norden- 
felt Guns & Ammunition Company, [1894] Law Reports, Appealed 
Cases, 535, the whole history of this question was carefully examined, 
and it was held that under the modern rule a contract that a patentee 
and manufacturer of guns and ammunition for purposes of war, in 
connection with a sale of the business, that he would not for 25 years 
engage, except in behalf of his vendee, either directly or indirectly, in 
the business of a manufacturer of guns or ammunition, was valid and 
binding upon him, though the contract was unrestricted as to space, and 
that he could be enjoined from a violation of his contract in that re- 
gard. The opinions in that case are quite instructive as to the history 
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of this form of litigation and the development of the law pertaining 
thereto. In Joyce on Injunctions, p. 688, § 457, it is said : 

**The former general rule was that, where an affimmtlve engagement of 
personal service could not' be enforced by a decree for specific performance, 
a coiu^ of equity would not enjoin the breach of a collateral negative cove- 
nant by the obligee not to serve elsewhere during the period of the affirma- 
tive engagement; but, in later times, such negative covenants have been en- 
forced by injunction, where tlie complainant showB sufficient equities." 

In 14 Ruling Case Law, p. 388, § 88, it is said : 

"Where a contract of emi^oyment provides for the renditton of services for 
a specified period and that the emfiloy^ will not engage in the same business 
during that period, the right of the employer to an injunction, in aid of 
specific performance, is regarded as governed by the rules relating to the 
specific performance dT contracts for personal service." 

It should be borne in mind that a distinction must exist between 
compelling one to keep his contract of employment and forbidding him 
to work for his rival in the same line. The first would require invol- 
untary servitude in violation of tho Thirteenth Amendment to the Con- 
stitution, while the second would not be subject to that criticism. In 
view of the lapse of time there can be no question as to the injunction 
except as to the damages for its wrongful procurance. In view of the 
peculiar character of the business here involved, we are of the opinion 
that the contract would not be invalid if unlimited in the territory cov- 
ered by it, but as already indicated we think the territory is accurately 
defined in the contract. 

[2] Without assuming the correctness of the further propositions 
annoimced by the appellants, we deem the following sufficient answer 
thereto. It is said tho appellee represented to his customers and to the 
public generally that he was carrying on a business of "Collecting by 
Rating" when as a matter of fact he neither made nor published a 
"rating of any individual or firm." It is true those who paid were not 
specially rated. They were treated upon the theory that the fact that 
a man's reputation was never called in question is a good rating. As 
to those who failed to pay they were rated in accordance with a key set 
forth in the "Red Guide and Credit Record." This key showed that 
those marked "B" had been reported by two tnembers, and those mark- 
ed from "C" to "I" had respectively been reported by three to nine 
members; those marked "z" were disputed accounts, "y" letters re- 
turned, "x" outlawed accounts, and "bk" bankrupt. This was such a 
rating as, in the absence of fraud, would comply with the League's 
contracts. 

The defendants apparently rely on the proposition that he who 
comes into a court of equity must come with clean hands, and here 
chiefly rely on matters heretofore stated that by the publication or use 
of the copyrighted forms, together with the red book and credit guide 
and collecting by rating, the appellee has been guilty of false and 
fraudulent representations to the public in his business; that the ap- 
pellee's plan of business is not collecting by rating, or system of rating,, 
and there was no rating in connection with his plan. In Wilder Manu- 
facturing Co. V. Corn Products Co., 236 U. S. 165, 172, 35 Sup. Ct. 
398, 400 (59 h. Ed. 520, Ann. Cas. 1916A, US), the court said: 
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"And this is but a form of statins: the elementary proposition that courts 
may not refuse to enforce an otherwise legal contract because of some Indirect 
benefit to a wrongdoer which would be afforded from doing so or somie remote 
aid to the accomplishment of a wrong which might possibly result — doctrines 
of such universal acceptance that no citation of authority is needed to demon- 
strate their existence, especially in view of the express ruling In Connolly v. 
Union Sewer Pipe Co., 1S4 U. S. 540 [22 Sup. Ct 431, 46 Li Ed. 679}." 

In Talbot v. Independent Order of Owls, 136 C. C. A. 268, 220 Fed. 
660, this court said : 

"Nor does the evidence which is fbund in this record upon which the de- 
fendants rely to defeat the plaintiffs, and to bring this suit under the ban of 
the principle, *He who comes into equity must come with clean hands,' sus- 
tain that defense. That principle does not repel all sinners f ronf the precincts 
of courts of equity, nor does it disqualify any plaintiff from obtaining full 
relief there who has not done Inequity in the very transactioin concerning 
which he complains. The wrong which may be invoiced to defeat him must 
have an immediate and necessary relation to the equity for the enfbrcement 
of which he prays." 

The decree of the District Court is affirmed. 



KAWIN & CO. v. AMERICAN OOLORTXPB CO. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

No. 2289. 

1. CouBTS ^=5>405(5)— CiBcuiT Court of Appealch-Jubisdigtion— Cases In- 

volving JUBISDICTION OF DISTRICT CoURT. 

Though the question of the District Court's jurisdiction was raised In 
that court by defendant and decided against it, defendant was not re- 
quired to take the case directly to the Supreme Court, but could appeal 
to the Circuit Court of Appeals from the Judgment against it on the 
merits, and have the question of Jurisdiction certified by that court 

2. Courts ^=»323— Diversity of Citizenship— Admissions— Failure to Trav- 

erse OR Dent. 

An allegation in the declaration as to diversity of citizenship was prima 
facie proof thereof, and unless it was traversed, and proof made to the 
contrary, it was established as by default, especially where defendant, 
an Illinois corporation, in its plea of set-off, alleged that plaintiff was a 
citizen of New Jersey; this amounting to an admission, in the ab€PeDce 
of any plea or evidence to the contrary. 
& Corporations ^=s>657(3), 661(7) — Foreign Corporations — Contracts — 
Right to Sub. 

A state statute (Hurd's Rev. St 111. 1915-16, c 32, § 67g) requiring the 
filing of reports, and providing that no suit may be nmintalned upon any 
claim, whether arising out of a contract or tort, in any court in the state, 
unless the statute shall be complied with, simply provides tiie penalty of 
exclusion from the state courts, and does not Invalidate a contract ou 
which a cause of action has arisen and become complete before the failure 
to file the report, and an action thereon may be nralntalued in the federal 
court 
4, Evidence ^s»213(2)~Admis8Ions— Offers of Compromise. 

The admission of an offer to pay an undisputed claim and get a full 

discharge was not erroneous, as the admission of an offer of compromise. 

5w Trial ^=982— Objections to Evidence— General or Specific Objections. 

There was no error in admitting evidence over a general objection stat- 
ing no ground of objection. 

^S9For oUier cases see same topic ft KBY-NUMBBR in all Key-Numbered DigeeU ft Indexes 
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6. WiTHTESSES ^=s>275(l)— Cross-examination op Partt— Scope. 

On the croes^xaraluatlon of a stockholder in the defendant corporation, 
a wide latitude was permissible. 

7. Witnesses ^=>275{1)— Cboss-Examination of Party— Discretion. 

The court has a wide discretion in the matter of the examination of an 
adverse party.' 

8. Customs and Usages ^=»17— Varying Terms of Written Contract. 

In an action for breach of a contract to purchase Christm^us cards to he 
delivered as ordered, the admission of testimony as to the reasons why 
the cards were not cut and packed before they were ordered did not vary 
the written contract, where it tended to show a usage of the trade, known 
to the parties, and in the light of which the contract was made. 

9. Sales ®=»387— Actions for Damages— Questions for Jury. 

In an action for damages for a buyer's failure to accept Christmas 
cards under a contract for the sale of Christmas and New Tear cards, 
where the evidence that the buyer had waived further delivery of New 
Year cards was clear, the court was justified in declining to submit this 
issue to the jury. 

10. Sales ^=5>81(5) — Necessity of Tender by Seller. 

Under a contract for the sale of 4,500,000 Christmas cards, to be de- 
livered as ordered and all to be taken by December 15th, the seller was not 
required to tender the entire quantity on or before December 15th. without 
orders from the buyer. 

11. Sales ^=>81(5)— TncE for Delivery After Demand. 

Where 2,000,000 of the cards remained unordered and undelivered on 
December 14th, on which date the buyer asked prompt delivery of the bal- 
ance of the cards, the seller was entitled to a reasonable time within which 
to deliver. 

12. Sales ^=>S40— Remedies of Seller— Actions for Price. 

Under the rule in Illinois, the seller, upon the buyer's refusal to accept 
goods tendered or ready for delivery, has the option to vest the buyer with 
title, notwithstanding its refusal to accept and sue for the contract price. 

13. Courts ^=»367— Decisions of State Courts— Authority in Federal 
Courts. 

The holding of the Illinois courts that, upon a buyer's refusal to ac- 
cept goods, the seller may at his option vest title in the buyer and sue 
for the price, is binding on a federal court sitting in Illinois and adjudicat- 
ing an Illinois agre€;ment, as such court must follow the state decisions 
on matters of personal as well as real property. 

14. Courts «©=»372(4)— Decisions of State Courts— Authority in Federal 
Courts. 

Even though in Illinois the recovery of the purchase price of goods 
which the buyer refuses to accept is deemed merely the proper measure 
of damages for breach of the contract, and title vests only on satisfaction 
of the judgment, the federal courts, while not bound to follow the state 
decisions, nevertheless, for the sake of harmony and to avoid confusion, 
will lean towards an agreement of views with the state court, if the 
question seems balanced with doubt 

15. Sales ^=>340— Remedies of Seller— Actions for Price. 

Where a buyer refused to accept Christmas cards, which at best were 
not marketable in any real sense until long after the breach, the seller was 
not compelled to keep them and recover the difference between the con- 
tract price and a highly uncertain market value, but might sue for the 
contract price. 
16^ Sales <®=>340 — Remedies of Seller— Actions for Price. 

Where goods were tendered by the seller or ready for delivery and 
appropriated to the contract, the seller, upon the buyer's refusal to ac- 
cept, may recover the purchase price under the common counts. 

^=»For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexea 
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17. New Trial ^=s>(>4— Correction of Vbrdictt—Harmless Error. 

Where the jury rendered a sealed verdict, which contained data from 
which a properly worded verdict could be arrived at, but was irregular 
in respect to a definite finding of the amount of damages, the error, if an3% 
in reinipaneling the jury to correct this technical irregularity, was a mere 
fommlity, and not ground for a new trial. 

18. Pleading ^=»173— Replication— Form— Conclusion. 

Where the replication to a plea setting up plaintKTg failure to comply 
with statutes governing foreign corporations set up no new matter by 
way of inducement, but matters which constituted merely an adndsslon of 
the matters of inducement alleged In the plea, it properly concluded to 
the country. Instead of with a verificatlmL 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Ax:tion fcy the American Colortype Company against Kawin & Co., 
a corporation. Judgment for plaintiff, and defendant brings error. 
Affirmed. 

American Colortype Company, herein called plaintiff, a New Jersey corpora- 
tion, brought this suit against Kawin A Company, defendant, an Illinois cor- 
poration, for failure of the latter to take and pay for certain Christmas and 
New Year cards ordered by the latter on July 12, 1911, to be delivered as 
ordered and all to be taken by December 16, 1911. The contract of pur- 
chase was by letter, and called fos 4,500,000 Christmas and 500,000 New 
Year cards at $1.60 per thousand. The letter contained the phrase "same 
subjects as 1910." On December 14, 1911, there remained unordered and un- 
delivered about 2,000,000 of the Christmas cards and about 160,000 of the 
New Year cards. On this day Kawin & Co. wrote a letter asking for prompt 
delivery of the balance of the cards. Plaintiff received this order on the 
15th of December, 1911, and on the 16th sent a letter stating the goods would ^ 
be sent at once, immediately sending on 320,000 of the Christmas cards, and 
on December 18th 800,000 more. On the 19th of December following, defend- 
ant wrote a letter declining to receive the 320,000 of cards, because there 
were no New Year cards, and that, the same not having been delivered by 
the 15th of December, it would receive no more cards under the contract. De- 
fendant undertook to return the 320,000 lot, but on plalntilTB refusal to accept 
them placed the same in storage and notified plaintiff. 

The suit was brought for the purchase price, on the theory that the cards 
were ready for delivery within a reasonable time after they were ordered, that 
they were appropriated to defendant, and that a sale was effected, so that de- 
fendant became liable for the contract price. The cause went to a Jury, which 
rendered a verdict upon that basis. It appears In evidence that after the 
delivery of about 320,000 of the New Year cards, and on September 8,- 1911, 
plaintiff advised defendant that its stock of New Year cards was exhausted, 
and inquired whether defendant would insist on the balance of the 600,000 
New Year cards, which would involve the printing of a new edition of approx- 
imately 1,500,000 cards. Defendant replied that it would not require that to 
be done. On December 2, 1911, defendant claims to have asked plaintiff to 
look around and see if it could not find more New Year cards. Plaintiff re- 
plied that it did not have any. This was followed by the repudiating letter of 
December 19, 1911. A letter of December 7, 1911, from defendant to one of 
its salesmen, was admitted in evidence, from which it might appear, and the 
jury might have found, that defendant was then looking for an excuse to 
avoid taking the balance of the cards. With reference to the phrase *'same 
subjects as 1910," it appears that during that year the same parties had 
made a contract whereby defendant was obligated to take and plaintiff 
agreed to deliver 20,000,000 New Year and Christmas cards, of which 14,000,- 
000 had been printed when defendant asked to have the order reduced. Only 
9,000,000 of these were delivered, plaintiff seemingly accepting the counter- 
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manding order, leaving 5,000,000 on plaintiff's hands. It seems from the 
evidence the jury was warranted in finding that these last-named cards were 
in mind and covered the "subjects" referred to in the contract letter of July 
12, 1911. But that contract did not amount to a present sale of the 1910 
cards, or to an agreement to deliver those specified cards that were then on 
hand. Those cards were in large sheets, which only required cutting up into 
cards as ordered, and were of designs selected by and printed for defendant, 
and suitable for any year. The evidence tended to show that upon receipt 
of the order of Decemher 14, 1911, they were cut and packed for delivery. 
Defendant was familiar with the steps necessary to be taken t6 prepare them 
for delivery when cards were ordered. 

The declaration consists. of two special counts, and the common counts. 
Defendant filed six pleas: (1) Non assumpsit, to which a similiter was filed. 
(2) A plea of set-oflC, containing the common counts to set off certain com- 
missions or percentages claimed on account of sales of pictures made by plain- 
tiff to a third party, amounting to $2,000, to which plaintiff filed a« replication 
of non assumpsit, to which replication a similiter was filed. (3) A plea setting 
up plaintiff's failure to comply with certain statutes of the state of Illinois 
requiring the filing of its charter, etc., before being qualified to do business In 
the state. A replication to this plea denied such failure and concluded to the 
country. To this a similiter was filed. (4, 5, and 6) Three pleas setting up 
failure of plaintiff to make report to the secretary of state of Illinois as pro- 
vided by statute requiring coiporatlons so to do, etc., and fixing penalties, 
such as the cancellation of Its charter. To these pleas a joint demurrer was 
filed, and sustained by the court, which ruling was duly excepted to by the 
defendant At the close of the evidence* the cause was submitted to the jury, 
which was directed to bring In a sealed verdict. This verdict contained 
data from which a properly worded verdict could be arrived at, but was In 
respect to a definite finding of the amount of damages due to plaintiff Irregu- 
lar. After the verdict was rendered the "jury disbanded. They were on the 
next morning relmpaneled and resworn, and proceeded to make their ver- 
dict plainer and more definite, rendering a verdict for $11,119.47, upon which 
the court entered judgment and ordered execution. 

For error defendant assigns the following, viz.: The court sustained the 
demurrer to the fourth, fifth, and sixth pleas. It admitted In evidence certain 
offers of compromise and a letter to one of its employes written by defendant, 
over Its objection. It refused the motion of defendant to Instruct the jury to 
find for defendant It Instructed the jury that the contract In suit was sepa- 
rable. It refused to Instruct the jury that plaintiff was not bound to de- 
liver the cards In suit without an order before the close of business on De- . 
cember 15, 1911. It instructed the jury that the order in suit was severable. 
It refused to instruct the jury that no recovery could be had for want of 
mutuality. It refused to instruct the jury that, no damages having been 
proved, no recovery could be had. It refused to Instruct the jury that, unless 
plaintiff was ready to deliver the whole of the cards on December 15, 1911, no 
recovery could be had. It charged the jury that plaintiff was entitled to a 
reasonable time in which to comply with the order of December 14th. It 
permitted the jury, after It was disbanded, to reassemble and amend its 
verdict 

Other facts appear in the opinion. 

Jacob Ringer and Matthias Concannon, both of 'Chicago, III, for 
plaintiff in error. 
John M. Zane, of Chicago, 111., for defendant in error. 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1J Plaintiff moved to dismiss the writ of error herein upon the 
ground that, defendant having raised the question of the jurisdiction 
of the. District Court to render the judgment complained of, it fol- 
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lows that the case should have gone directly to the Supreme Court. 
We find no merit in the point In United States v. Jahn, 155 U. S. 
109, 15 Sup. Ct. 39, 39 L. Ed. 87, it is said: 

''If the question of JurisdlcUoQ is in issue, and the Jurisdiction sustained, 
and judgment on the merits is rendered in favor of the plaintiff, then the 
defendant can elect either to have the question certified and come directly to 
this court, or to carry the whole case to the Circuit Ck)urt of Appeals, and the 
question of jurisdiction can be certified to by that court." 

This we deem to be the law at this time applicable to the present 
case. We therefore deny the motion to dismiss. 

[2] 'Defendant raised, as a question going to the jurisdiction, that 
it does not appear that diversity of citizenship exists between the par- 
ties. The declaratiori sets out the diversity of citizenship, but no evi- 
dence seems to have been taken on that matter. It is nowhere denied 
in terms, but defendant insists it was traversed by the plea of general 
issue. We regard this as without merit. The question was not raised 
by plea in abatement. In Illinois the common-law rules of practice 
prevail. There was no plea denying the citizenship of the parties as 
alleged in the declaration. That allegation was for the purposes of 
the present motion prima facie proof of the fact, and unless it was 
traversed, and proof made to the contrary, it was established as by de- 
fault. We held in Adanas v. Shirk, 117 Fed. 801, 55 C. C. A. 25, that, 
even when raised by plea in abatement, defendant had the burden of 
proving the lack of diversity of citizenship, when the proper averment 
appeared in the pleading by the plaintiff. This is approved in Every 
Evening Printing Co. v. Butler, 144 Fed. 916, 75 C. C. A. 657; 
Hill V. Walker, 167 Fed. 241, 92 C. C. A. 633; Hartog v. Memory, 
116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725 ; Barry v. Edmunds, 116 
U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729; Pike County v. Spencer, 
192 Fed. 11, 112 C. C. A. 433: Water Works v. Ryan, 181 U. S. 409, 
21 Sup. Ct. 709, 45 L. Ed. 927. Moreover, it was charged by defend- 
ant in its second plea that plaintiff was a citizen of New Jersey. In 
the absence of any plea or evidence to the contrary, this amounted to 
an admission. 

[3] The assignment of error on the part of the court in sustaining 
the demurrers to the fourth, fifth, and sixth pleas is not well taken. 
The pleas concede that plaintiff had duly qualified to do business in the 
state of Illinois and was still so qualified, but allege that, after the 
contracts had been executed, the breaches thereof arisen, and the cause 
of action become complete, plaintiff had failed to file an annual re- 
port, which failure precluded it, under the terms of the statute of Illi- 
nois, from maintaining a suit, not only in the state, but also in the 
federal, court. The language of the statute, so far as pertinent, is, 
'*No suit may be maintained either at law or in equity upon any claim, 
legal or equitable, whether arising out of contract or tort in any court 
in this state" (Kurd's Rev. St. 1915-16, c. 32, § 67g) unless the statute 
shall be complied with. It will be seen that the statute does not under- 
take to make the contract void, but simply provides the penalty of 
exclusion from the state courts. It appears that the contract was in 
force between the parties prior to the default alleged. Such default 
on the part of a corporation would not have retroactive effect. The 
243 F.— 21 
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contention of defendant has been many times denied by the courts. 
David Irupton's Sons Co. v. Automobile Club, 225 U. S. 489, 32 Sup. 
a. 711, 56 I.. Ed. 1177, Ann. Cas. 1914A, 699; Building & Loan 
Ass'n V. Bedford (C. C.) 88 Fed. 7; Blodgett v. Lanyon Zinc Co., 120 
Fed. 893, 53 C. C. A. 79 ; Groton Bridge Co. v. American Bridge Co. 
(C. C.) 151 Fed. 871; Johnson v. Breweries Co., 178 Fed. 513, 101 C. 
C. A. 639; Thomas v. Birmingham Ry. & Power Co. (D. C.) 195 Fed. 
340; Cedar Works v. Buckner (C. C.) 181 Fed. 424; Loomis v. 
Peoples Const. Co., 211 Fed. 453, 128 C. C. A. 125 ; Bank v. Construc- 
tion Co., 208 Fed. 976, 126 C. C. A. 64; Boatmen's Bank v. Fritzlen, 
221 Fed. 154, 137 C. C. A. 514; Dunlop v. Mercer, 156 Fed. 545, 86 
C. C. A. 435; Butler Bros. Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 
84 C. C. A. 167. 

[4-7] The error based on the admission of Exhibits M and M^ can- 
not avail. Exhibits M and M* amounted only to an offer to pay an 
undisputed claim and get a full discharge. Exhibit L was competent 
to show a tender. There was no prejudicial error in allowing all of 
these to go in evidence. When Exhibit Y was offered, the objection 
was general, and no ground of objection was stated. The letter was 
' admitted as a part of the cross-examination of Pincus Kawin, a stock- 
. holder of defendant. In such a case wide latitude is permissible. In 
the present case the reasons for defendant's refusal to take the goods 
are not foreign to the cross-examination. The court had a wide dis- 
cretion in the matter of the examination of an adverse party. We are 
satisfied from the record that the introduction of the letter did not 
prejudice defendant's case. It had a bearing also upon the alleged 
slump in the market price of these cards. 

[8] We are not impressed with the assignment based on the admis- 
sion of the testimony of the witness Sheridan*. His testimony as to 
the reasons why cards were not cut and packed before they were or- 
dered was hot a departure from the rule with regard to varying writ- 
ten contracts. It tended to show a usage of the trade, known to the 
parties, and in the light of which the contract was made, and did not 
serve to modify or vary the contract. 

There was no error in refusing to instruct the jury to find for the 
defendant. The record discloses no situation which would have war- 
ranted such a course. 

[9-11] It is unnecessary to determine whether or not the contract 
is severable as to the Christmas and New Year cards, because of the 
waiver by defendants of any further delivery of -New Year cards. 
The evidence of this waiver is so clear that the court was justified in 
declining to submit that issue to the jury. There was no default on 
the part of the plaintiff in the performance, in substance, of the terms 
of the contract of sale. Clearly the contract did not contemplate that 
plaintiff tender the entire quantity on or before December 15th without 
orders from defendant ; and, when the order of December 14th was 
given, plaintiff was entitled to a reasonable time within which to de- 
liver. Alwart Bros. Coal Co. v. Royal Colliery Co., 211 Fed. 313, 127 
C. C. A. 599; 234 Fed. 20, 148 C. C. A. 36. 

[12] Defendant assigns for error the fact that the trial court refus- 
ed to instruct the jury, in effect, that there could be no recovery for 
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the 320,000 cards delivered, but not accepted, or for the 832,000 ten- 
dered on December IS, 1911, but not accepted by defendant, or for the 
933,000 cards ready for delivery. The contract was an Illinois con- 
tract. Under the decisions of that state (Bagley v. Pindlay; 82 111. 
524; Osgood v. Skinner, 211 111. 229, 71 N. E. 869) plaintiff had the 
option, under the facts of this case, to sue for the contract price — 
in effect, to vest defendant with title, notwithstanding his dissent. 
This the plaintiff did. The cards had aU been appropriated to defend- 
ant. In Star Brewery Co. v. Horst, 120 Fed. 246, 58 C. C. A; 362, 
there had been no appropriation, or order for delivery, and the con- 
tracts of purdiase differed in other respects. But, if this case were 
not distinguishable, we should nevertheless apply the principle laid 
down in the state court. 

There is a strong conflict in the authorities as to the right to recover 
the contract price, instead of the difference between the contract price 
and the market value. Williston, Sales, § 562 ; Habeler v. Rogers, 131 
Fed. 43, 65 C. C. A. 281 : Leyner Co. v. Mohawk Consol. leasing 
Co. (C. C.) 193 Fed. 745. Contra, Malcomson v. Reeves Pulley Co., 
167 Fed. 939, 93 C. C. A. 339; Fisher v. Newark City Ice Co., 62 
Fed. 569, 10 C. C. A. 546; Denver Engineering Wks. v. Elkins (C. C.) 
179 Fed. 922; River Spinning Co. v. Atlantic Mills (C. C.) 155 Fed. 
466. See, too, where goods are not readily resalable, or where special- 
ly manufactured, MaiSiattan City Ry. Co. v. General Electric Co., 226 
Fed. 173, 141 C. C. A. 171; Kinkead v. Lynch (C. C.) 132 Fed. 692; 
Fisher Hydraulic Stone Co. v. Warner, 233 Fed. 527, 147 C. C. A. 
413. 

[13] Under the Illinois decisions, the basis of recovery, in our judg- 
ment, is that the vendor may at his option yest title m the vendee, 
despite the latter's repudiation; it is therefore the duty of a federal 
court, sitting in Illinois and adjudicating an Illinois agreement, to 
follow the state decisions on matters of personal as well as real prop- 
erty. Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct 329, 45 L. Ed. 457; 
In re Richheimer, 221 Fed, 16, 23, 136 C. C. A. 542. 

[14, 15] But, even if recovery of the purchase price were deemed 
in Illinois merely the proper measure of damages for breach of the 
contract, and if title vested, not on plaintiff's exercise of the option, 
but only on satisfaction of a judgment, the federal courts, while not 
bound to follow the state decisions, nevertheless, "for the sake of 
harmony and to avoid confusion, will lean towards an agreement of 
views with the state court, if the question seems to them balanced with 
doubt." Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 
359; Sin v. Edenbom, 242 U. S. 135, 37 Sup. Ct. 36, 61 L. Ed. 199. 
And for the reasons so well stated in Fisher Hydraulic Stone Co. v. 
Warner, 233 Fed. 527, 147 C. C. A. 413, we have no doubt that at least 
in such a case as this, in which the cards are at best marketable in any 
real sense only long after the breach, justice requires that the plain- 
tiff be not compelled to keep them and to recover merely the difference 
between the contract price and a highly uncertain market value. 

[16] There is no merit in defendant's contention that the purchase 
price could not be recovered under the common counts. When a 
contract has been fully performed by a plaintiff "and nothing remains 
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to be done under it but the payment of the compensation in money 
by the defendant, which is nothing more than the law will imply against 
him, the plaintiff may declare specially on the original contract, or 
generally in indebitatus assumpsit, at his election." Throop v. Sher- 
wood, 9 111. (4 Oilman) 92. To the same effect are Lane v. Adams, 
19 111. 167; Tunnison v. Field, 21 111. 108; Adlard v. Muldoon, 45 
111. 193; Gibson v. O'Gara Coal Co., 151 111. App. 424; Shepard v. 
Mills, 173 111. 223, 50 N. E. 709. 

[17] It is* insisted by defendant that it was error to reimpanel the 
jury after it had rendered a sealed verdict, correct in substance, but 
irregular in form, for the purpose of correcting the technical irregu- 
larity of the first verdict. The jury made no change in the result of 
their verdict. The error, if such it might be called, was a mere for- 
mality, and it did not furnish good ground for a new trial. Practically 
the same practice was approved in Moore v. Loan & Trust Co., 70 111. 
App. 210, and is supported by the citation of authorities to the text 
shown at page 1893, 38 Cyc, and also by Nolan v. East, 132 111. App. 
634-636. 

[18] Defendant insists that it was error for plaintiff to conclude 
its replication to defendant's third plea to the country, instead of with 
a verification. The replication sets up no new matter by way of in- 
ducement. The matters set out in the inducement constitute merely 
an admission of the matters of inducement alleged in defendant's third 
plea. Had the replication concluded with a verification, defendant 
would have been required to file a rejoinder, which it could not have 
done without a departure from its plea or rejoining the same matter as 
alleged in the plea. In Chitty's Pleading, *621, it is said: 

"The conclusion must, before the recent rules, In general have been with a 
verification unless where no new matter was stated by way of inducement, or 
where the traverse comprised the whole matter of the plea, in which case it 
might be to the country." 

This rule is reinforced by Mr. Sergeant Williams, 1 Saunders, 103, 
cited at *1211 of Chitty's Pleading. 

Finding no substantial error in the record, the judgment is affirmed. 



ROBERTSON et aL v. SOHLOTZHAUER. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

Na2379. 

1. Fraudulent Conveyances <$=>162(1) — What CoNSTrrui*. 

Where a deed is executed for a valuable and adequate consideration, 
without knowledge of the grantee of any fraudulent intent of the grantor, 
It will be upheld, however fraudulent his purpose; hence a conveyance 
made under an antenuptial settlement, fraudulently designed by the hus- 
band to defeat his creditors, will not be annulled without proof of the 
wife's participation in the fraud. 

2. Fraudulent Conveyances <$==>301(2) — ^Action&— Bvidencb— SuFnoraNCY. 

In a suit by a husband's trustee in bankruptcy to set aside, as a fraud 
upon creditors, a deed executed by the husband pursuant to an antenuptial 

^s^For other cases see same topic Jb KSY-NUMBBR in all Key-Numbered'Disests ft Indeies 
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agreentfent, erldenoe held ibsnfficieiit to show the wlfe^s participation in 
the frand. 
8. Pbaudtjubnt Convbtawcks <$=>7e(2)—CoNBiDEBATioN— Valuable Consider- 
ation. 

Marriage is a most valnable consideration, and a ccmveyance made 
pursuant to an antenuptial settlement; the consideration of which was 
marriage, cannot be set aside as fraudulent as to creditors on the ground 
of want of consideration. 

4. Fbaudulent Convetancbs ^=»120(1)— Tbusts— Cbeation. 

Where a husband entered into an antenuptial agreement to convey 
specific property to his wife, and the marriage was consummated in con* 
slderation of such agreemfent, a trust in favor of the wife was created, 
and a deed subsequiently executed by the husband to effectuate such trust 
is not subject to attack on the ground that the wife was only a creditor 
and such conveyance preferred her. 

6. Bankbuptct ^=:»172~-Fbaudi7Lent Convetances— Recobd of Convbtances. 
Bankruptcy Act July 1, 1808, c. 641, § 47a, 30 Stat. 567 (Oomp. St. 1916, 
{ 9631), declares that trustees, as to all property coming into the custody 
of the bankruptcy court, shall be deemed vested with all rights, remedies^ 
and powers of a creditor holding a lien by legal or equitable proceedings, 
and as to all property not in the custody of the bankruiMx^ court shall 
be deemed vested with all the rights, remedies, and piowers of a judg- 
ment creditor. A husband, pursuant to an antenuptial agreement, execut- 
ed a deed conveying the property to his wife as agreed, which deed was 
executed only shortly before the filing of an involuntary petition in bank- 
ruptcy against the husband, and was not recorded until after the petition 
had heen filed. The land was located in Indiana, in which state the par- 
ties resided. Burns' Ann. St. Ind. 1914, § 3962, declares that every con- 
veyance or itfortgage of lands shall be recorded in the recorder's oflice 
of the county where such lands shall be situated, and shall take priority 
according to the time of filing thereof, and that suoh conveyance or mort^ 
gage shall be fraudulent and void against any subsequent purchaser or 
mortgagee in good faith and for valuable consideration, having his deed 
or mortgage first recorded. Held that, while the trustee in bankruptcy is 
deemed a judgment creditor, his rights as such did not, a judgment cred- 
itor not being a subsequent purchaser or mortgagee in good faith for a 
valuable consideration, take priority over the rights of the wife under 
the deed. 

6. Husband and Wife ^==>129(3)~Wife's Pbopebtt—Estoppel to Claim. 

In such case, though the husband continued to control the land troat the 
date of the marriage down to the date of the conveyance, which was less 
than a month before petition in involuntary bankruptcy against him was 
filed, the wife is not, though the husband continued to carry the lands 
conveyed, as an asset belonging to him, estopped from setting up her 
rights, for, while she was charged with knowledge that the record title 
was in her husband, that fact alone furnished no basis for an estoppel 
on the theory that she consented to the husband's holding himself out 
to the world as owner of the property. 

Appeal from the District Court of the United States for the District 
of Indiana. 

Suit by Harry A. Schlotzhauer, trustee in bankruptcy of Lane Rob- 
ertson, a bankrupt, against Alma Maud Robertson and Lane Robert- 
son. From a decree for complainant, defendants appeal. Reversed, 
with directions to dismiss the bill. 

Appeal from decree setting aside, as in fraud of creditors of the bankrupt, 
antenuptial contract between appellants, and a deed made in pursuance of the 
contract The contract is as follows: 

Cs»For otiMr casm am Mine topic ft KBT-NUMBBR In all Rey-Nnmbered Dlsests & Indexes 
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"This ngreenifent, made and entered Into this 9th day of October, 1913, by 
and between liane Robertson, party of the first part, and Alma Maud Smith, 
party of the second part, witnesseth : That whereas, the parties hereto desire 
to become husband and wife: Now, therefore, in consideration of the said 
party of the second part becoming the wife of the first party, the said first 
party agrees upon demand to convey to said second paj^ the following de- 
scribed real estate in the county of Vigo, and state of Indiana: Forty (40) 
acres more or less In the northwest part of east fractional section five (5), town- 
ship ten (10) north, range ten (10) west, commencing on the north line of said 
fractional section and the point where the levee and Darwin Road diverges 
to the southwest from^ said line; thence west, following said levee to the 
Wabash river ; thence north with the m^eanderings of said river to the north 
line of said fractional section ; thence east with said line to the place of be- 
ginning. Also south fractional section thirty-two (32), township eleven (11) 
north, range ten west, excepting eighteen (18) rods wide off the east end of 
said fractional section. Also lot number seven (7) in Hulman's subdiviEdon 
of part of out-lot sixty-four (64) of the original out-lots of the town (now city) 
of Terre Haute. Also forty (40) l*y one hundred and forty-tw:o (142) feet in 
the southeast comer of block one (1) of Freeman's subdivision of a part of 
out-lot sixty-five {€5) of the original out-lots of the town (now dty) of Terre 
Haute. 

"In witness whereof," etc. 

"[Signed] Lane Robertson. 

"Alma Maud Smith.- 

"Acknowledged same date before Daniel V. Miller, notary public." 

For about 20 years the bankrupt, Lane Robertson, was engaged in the busi- 
ness of selling at retail pianos and other general music merchandise. His 
main store was at Terre Haute, Ind., and he had five branch stores in dif- . 
ferent nearby cities; the business being carried on by him under the trade 
name of Indiana Music Compaay. For a number of years his business rang- 
ed from $150,000 to $175,000 annually. He carried a considerable stock, had 
many outstanding accounts, largely in the shape of piano leases, and his lia- 
bilities were likewise large. From^ time to time he acquired various pieces 
of real estate, consisting mainly of a home in Terre Haute, several houses 
and lots there, and a farm in the same county ; the farm, home, and another 
pdece of real estate in Terre Haute constituting the subject-matter of this con- 
troversy, and being alleged in the bill of complaint to have a value of $22,000, 
subject to mtortgage liens thereon aggregating about $6,000. 

Under date of May 21, 1914, Robertson made a deed of this real estate to 
his wife, Alma Maud Robertson, one of appellants, which deed was filed for 
record June 16, 1914, two days after the filing of the involuntary petition to 
have Lane Robertson declared a bankrupt. The contract was never recorded. 
The bill charged invalidity of the conveyance for want of consideration, and 
because made for the purpose of hindering, delaying, and defrauding the cred- 
itors of the bankrupt. February 16, 1915, defendants filed answer, setting up 
that the conveyance was made pursuant to the antenuptial contract, and deny- 
ing the alleged fraud. On November 9, 1915, on motion that day made, the 
bill of complaint was by leave of court amended by adding another clause, 
wherein the complainant alleged the making of the antenuptial contract on the 
day it bears date, and charged that at the time of its making and continuously 
thereafter Robertson was insolvent, and that the conveyance to her of May 21, 
1914, was made to defraud Robertson's other creditors, and for. the purpose 
of preferring Mrs. Robertson as one of his creditors by thus paying her in 
full, and that she then well knew that thereby she would be preferred, to the 
detriment of other unsecured creditors. Appellants were married October 12, 
1913, three days after the date of the contract 

Bingham & Bingham, of Indianapolis, Ind., for appellants. 
Martin M. Hugg, of Indianapolis, Ind., for appellee. 

Before BAKER, MACK, and ALSCHULER, Circuit Judges. 
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ALSCHULER, Circuit Judge (after stating the facts as above). 
The District Court found in its decree that the contract and the deed 
made in pursuance of it "were both made and executed with the in- 
tent to hinder, delay, and defraud the creditors of said defendant Lane 
Robertson." If this be so, the relief awarded was proper. But does 
the record support the finding that the contract was entered into for 
such purpose? 

The bill was filed evidently without knowledge on the part of the 
trustee that there was any such antenuptial contract. The salient facts 
then appearing, viz. a deed to the wife conveying a substantial part 
of the husband's estate, then manifestly insufiicient if forced to sale, 
to discharge his debts, made a couple of days before petition in bank- 
ruptcy is filed, and recorded some weeks thereafter, for a recited con- 
sideration of "one dollar and other valuable consideration," invited 
closest scrutiny of the transaction, and clearly justified judicial inquiry 
to determine whether or not the transaction was free fronj that taint 
which these facts of themselves might tend to lend it. And when 
the existence of the antenuptial contract was discovered, it became the 
duty of the trustee to test the good faith of that transaction — primarily 
to know whether the instrument was what it purports to be — an ante- 
nuptial contract, made in fact before the marriage, or was part of a 
subsequently devised plan whereby such an instrument, antedated, was 
to be made a basis for rescuing tfiis real estate from the creditors of 
the bankrupt, and, if in fact made before the marriage, whether or 
not it was a mere instrumentality then devised, and intended by the 
parties to it, eventually to cheat and defraud the creditors. 

[1] If this contract was not in fact made before the marriage, the 
rankest perjury would be attributable to the four persons who testi- 
fied in detail to its then making — Robertson, his wife, Mrs. Smith (his 
mother-in-law), and Daniel V. Miller, the lawyer who advised the par- 
ties who drew it. All these testified fully on the subject; and from 
their testimony, if true, it would follow that Mrs. Smith insisted on 
provision being made for her daughter before she would finally con- 
sent to her marriage, and that Robertson promised to convey the real 
estate to her, that they procured the license to marry, went to Miller's 
office, and that Miller drew the antenuptial contract, which they signed, 
and that she took it away and showed it to her mother a couple of 
days before the marriage. Nothing appears in the testimony of these 
witnesses to raise a suspicion of its falsity in this regard, and there 
is no contradictory evidence. Indeed the amendment to the bill charges 
as a fact that the contract was made and entered into before tlie mar- 
riage, and no one contends that the truth is otherwise. Was, then, 
this contract entered into for the purpose of defrauding Robertson's 
creditors, or, more accurately did Mrs. Robertson have such fraudu- 
lent purpose? For as stated in Prewit v. Wilson, 103 U. S. 22, 26 
L. Ed. 360, where, as here, an antenuptial contract was in issue : 

"When a deed is executed for a valuable and adequate consideration, with- 
out knowledge by the grantee of any fraudulent intent of the grantor, it wiU be 
upheld, however^ fraudulent his purpose. To vitiate the transfer in such case, 
the grantee also nnist be chai^eable with knowledge of the intention of the 
grantor. * * * And an antenuptial settlement, though made with a fraudu- 
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lent design by the settlor, should not be annulled without the dearest proof 
of the wife's participation in the intended fraud, for upon its annulment there 
can follow no dissolution of the marriage, which was the consideration of the 
settlement." 

[2] And does the record sustain the finding that Mrs. Robertson en- 
tered into this contract with such fraudulent intent? To all appear- 
ances Robertson was then a thriving business man. His large store 
at Terre Haute and the five branch stores would be strongly sug- 
gestive of his prosperity, especially to a woman without intimate knowl- 
edge of his business, who was sufficiently predisposed in his favor to 
seriously think of marrying him. It seems the mother, Mrs. Smith, was 
left a widow, with small resources, and three children to look after, 
and had made some sacrifice to give this daughter a^ good education, 
so that at 25 the daughter, after some further educational advantages, 
was about to resume her interrupted occupation of teaching, when 
Robertson insisted on marrying her. She agreed to marry him, sub- 
ject to her mother's consent. The mother, believing 'him to be a man 
of very considerable means, insisted that in view of her own financial 
troubles, occasioned by her husband's death without provision hav- 
ing been made for her, some provision should be made for her daugh- 
ter through settlement on her of some property. After long discus- 
sion between the three, Robertson agreed to do this, and in pursuance 
thereof the antenuptial contract was drawn by Lawyer Miller and duly 
executed by the parties in his presence. . Both women testified un- 
equivocally, not only to their entire want of knowledge of Robertson's 
financial difficulties prior to the marriage, but to their unqualified be- 
lief that he was a man of large means, well able to settle upon his 
prospective wife a substantial property. We find in the record no tes- 
timony and no facts or circumstances which tend to contradict this, 
and it surely is not inherently so unreasonable and unbelievable as to 
warrant the conclusion that the very contrary is the fact — a conclusion 
necessary to be reached before a finding of Mrs. Robertson's fraudu- 
lent intent in entering into the contract would be justified. The fol- 
lowing from Prewit v. Wilson, supra, is applicable to this situation: 

"There is no evidence that Mrs. Prewit was aware at the time of the 
amount of property he held, or of the extent of his debts, or that he had any 
purpose in the execution of the deed except to induce her to consent to the 
marriage. It is not at all likely, judging fronof the ordinary motives governing 
men, that whilst pressing his suit with her, and offering to settle property upon 
her to obtain her consent to the marriage, he informed her that he was in- 
solvent, and would, by the deed he proposed to execute, defraud his creditors. 
If he Intended to commit the fraud Imputed to him, it is unreasonable to sup- 
pose that he would, by unfolding his schema, expose his true character to one 
whose good opinion he was at that time anxious to secure." 

As to the antenuptial contract the record does not warrant the find- 
ing that Mrs. Robertson entered into it with fraudulent intent, as 
found in the decree. 

[3] 2. That marriage is regarded in law as a proper and valuable 
consideration for the conveyance of property has been repeatedly held 
in Indiana, as well as elsewhere. Bunnel v. Witherow, 29 Ind. 123; 
Buffington v. Buffington, 151 Ind. 200, 51 N. E. 328; Mallow v. Eates, 
179 Ind. 267, 274, 100 N. E. 836; State ex rel. Harrison v. Osborn, 
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143 Ind. 671, 677, 42 N. E. 921. In Magniac v. Thompson, 7 Pet. 
346, 393, 8 L. Ed. 709, the United States Supreme Court said: 

"Marriage, in contemplation of the law, is not only a valuable consideration 
to support such a settlement hut is a consideration of the highest value; 
and from motives of the soundest policy is upheld with a steady resolution." 

And in Prewit v. Wilson, supra, the same court said : 

**Now, marriage is not only a valuable consideration, but, as Coke says, 
there is no other consideration so much respected in the. law. Bishop Justly 
observes that 'marriage Is attended and followed by pecuniary consequences; 
by happiness or misery to the parties; by life to unborn children; by unquiet 
or repose to the state ; by what ntfoney ordinarily buys, and by what no mon- 
ey can buy, to an extent which cannot be estimated or expressed, except by the 
word "infinite." To say, therefore, that it is to be regarded, where it is the 
inducement to any contract, as a valuable consideration, is to utter truth, yet 
only a part of the truth.' And also that 'marriage is to be ranked among the 
valuable considerations, yet it Is distinguishable from most of these in not 
being reducible to a value which can be expressed in dollars and cents, while 
still it is in general terms of the very highest value,* Law of Married Women, 
19 775, 77a Such is the purport and language running through all the deci- 
sions, both in England and in this country, with reference to nmrriage as a 
consideration for an antenuptial settlement." 

Thus it is apparent, not only that Mrs. Robertson entered into the 
contract in good faith, but also that she entered into it for a lawful 
valuable consideration by her rendered. 

[4] 3. The amendment to the bill was drafted evidently on the 
theory that the antenuptial contract, being for a lawful consideration, 
and having been by the prospective wife entered into in good faith, 
constituted her a creditor of Robertson, and that through tiie convey- 
ance to her of May 21, 1914, the debt to her created by the contract 
was paid by Robertson, and that at tlie time of such payment, so 
shortly l;>efore the filing of the petition in bankruptcy, Robertson being 
to her knowledge insolvent, -the pa)nnent to her was preferential and 
void, and justified setting aside the conveyance. Without detailing 
the facts, it may be assumed that at this, time Mrs. Robertson had rea- 
son to believe, and is chargeable with knowledge, that her husband 
was. insolvent. If, therefore, her status under 3ie contract was that 
of an imsecured creditor, and through the conveyance her unsecured 
debt due from her husband was paid, the conveyance should be set 
aside as preferential. But was Mrs. Robertson's status under the con- 
tract merely that of an unsecured creditor? 

It is a rule of general application that where parties contract for a 
lawful valuable consideration for the conveyance to one of specific 
property then owned and possessed by the other, and the consideration 
passes, until actual conveyance the owner becomes a trustee holding 
the legal title in trust for the purchaser, who in the meantime is the 
equitable owner of the property. Story's Eq. Jur. (13th Ed.) § 1212; 
Pomeroy's Eq. Jur. (2d Ed.) § 1261 ; Beckwith et al. v. Clark, 188 
Fed. 171, 110 C. C. A. 207. A situation showing facts strikingly simi- 
lar in this regard to those here was considered in McKnight v. Kings* 
ley, 48 Ind. App. 372, 92 N. E. 743, wherein the court said: 

"The evidence clearly shows that the land was conveyed in pursuance of a 
contract made before marriage and for a valuable consideration. This agree^ 

Digitized by VjOOQIC 



330 243 FEDERAL REPORTER 

ment was made and executed prior to any knowledge upon the part of appel- 
lee Mary C. Kingsley of any claim that appellant had against Alexander 
Kingsley. Said appellee learned of the claim a few days hefore the last con- 
veyance. Had the deed been executed when the contract was made, there 
would have been no suggestion of fraud. From the time the marriage was 
consummated under the agreement Mary C. Kingsley became- the eqxdtable 
owner of said real estate. The fact that she intended, when she took the 
conveyance, that appellant was to have no part of the property, did not, al- 
though she knew of the pending suit, make her act fraudulent ; for, under the 
evidence, the fact that she intended to prevent appellant from getting any part 
of the real estate would be immaterial. She was only securing what belonged 
to her." 

In Mallow v. Eates, 179 Ind. 267, 100 N. E. 836, the court held that 
an antenuptial contract, executory in form, upon the marriage passes 
to the wife an equitable interest in the land thereby contracted to be 
conveyed to her. It thus follows that upon the marriage taking place 
Mrs. Robertson became the equitable owner of the property so con- 
tracted to be conveyed to her, and her husband a trustee, holding the 
legal title for her use, and that the conveyance of May 21, 1914, did 
not operate to pay Mrs. Robertson an unsecured debt, but invested 
her with the legal title to real estate which in equity was already hers, 
and had been from the time of her marriage nearly eight months be- 
fore. In such case no question of preferential payment arises. 

[B] 4. What is the effect of failure to record the deed in question 
until some days after filing the petition in bankruptcy? Section 47a 
of the Bankruptcy Act provides : 

"And such trustees, as to all property in the custody or conAng Into the 
custody of the bankruptcy court, shaU be deemed vested with all the rights, 
remedies, and powers of a creditor holding a lien by legal or equitable pro- 
ceedings thereon ; and also, as to all property not in the custody of the bank- 
ruptcy court, shall be deemed vested with all the rights, remedies, and powers 
of a Judgment creditor holding an execution duly returned unsatisfied/' 

In Bailey, Trustee, v. Baker Ice Machine Co., 239 U. S. 268, 36 
Sup. Ct. 50, 60 L. Ed. 275, it was held that the time as of which, 
under section 47a, the trustee's lien or rights would attach as though 
he were a judgment creditor, is when the petition in bankruptcy was 
filed. On June 14, 1914 (the day of the filing of the petition in bank- 
ruptcy), what right would a then judgment creditor of Robertson have 
had to satisfy his judgment out of this real estate of which Mrs. Rob- 
ertson then held a deed which was not filed for record till two days 
thereafter? Registry of conveyances, and the effect thereof, is mat- 
ter of state regulation. Section 3962, Bums' Ann. Stat. Ind., provides : 

"Every conveyance or mortgage of lands or of any interest therein, and 
every lease for more than three years shall be recorded in the recorder's of- 
fice of the county where such lands shall be situated ; and every conveyance, 
mortgage or lease shall take priority according to the tinie of the filing thereof, 
and sudi conveyance, mortgage or lease shall be fraudulent and void as against 
any subsequent purchaser, lessee or mortgagee in good faith and for a valuable 
consideration, having his deed, mortgage or lease first recorded, the same to 
be in effect on and after January 1, 1914." 

As early as 1845 the Indiana Supreme Court, passing on a statute 
similar as regards any such question, said : 
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"The clalxn of the other defendants, who have Judgments against DurWn ob- 
tained subsequently to the mortgage to the complainant, but before It was 
recorded, must yield to that mortgage, though it was not recorded in time. 
A mortgage of real estate, though not recorded in season, is a valid convey- 
ance, except so far as its validity may be afEected by statute; and the statute 
on the subject renders such conveyances not recorded in time void only as to 
subsequent purchasers and mortgagees for value, whose deeds are first re- 
corded. It has no relation to judgment creditors. Perhaps a bona fide pur- 
chaser at sheriiTs sale under such judgment might be protected by the 
statute, but that is a different case. 4 Kent's Com. 173." Sparks et al. v. 
State Bank, 7 Blackf. (Ind.) 469. 

In the same volume, page 510, Doc, etc, v. Hurd et al, the court 
said : 

**The answer to this is that the deed to the defendants was recorded before 
the sheriff's sale. The circumstance that the judgmfent was rendered before 
the deed was recorded is not material. Deeds of real estate are not void 
for not being recorded in time, except as to bona fide purchasers for value 
whose deeds are first recorded. A judgment creditor cannot be considered as 
such a purchaser; nor can a purchaser under the judgment hold, who has no- 
tice by the record of the prior conveyance." 

This has been followed in Orth v. Jennings et al., 8 Blackf. 420; 
Runyon v. McClellan et al., 24 Ind. 165 ; Pierce v. Spear et al., 94 
Ind. 127, 130; Hutchinson, etc., v. First National Bank, 133 Ind. 271, 
281, 30 N. E. 952, 36 Am. St. Rep. 537; State Bank v. Backus, 160 
Ind. 682, 694, 67 N. E. 512. A judgment creditor, not being a "sub- 
sequent purchaser, lessee, or mortgagee," as against whom alone, un- 
der the statute, the prior unrecorded deed is "fraudulent and void," 
could not, for tiie want of its recording, avoid the conveyance ; neither 
can the trustee in bankruptcy do so. 

[6] 5. It is urged that Robertson's continued possession and man- 
agement of this real estate, after the marriage, continuing as before 
to carry it on the books of his business as an asset, entering on the 
books the income and the outlay, and in conversations with his cred- 
itors and others referring to the property as his own, without sugges- 
tion by record or otherwise of any contractual interest of his wife 
therein, constitutes not only a badge of fraud bearing on the good faith 
of the original transaction, but also raises an estoppel against Mrs. 
Robertson from asserting as against Robertson's creditors any inter- 
est under the contract. While it is quite true that such conduct would 
be consistent with an original fraudulent purpose in the making of the 
contract, such fact, alone will not raise a presumption of fraudulent de- 
sign. Besides, and as specially bearing on the contention of her estop- 
pel, the record does not aiford any proof that she had any knowledge 
of what appeared in his books nor of any statements regarding the 
property which since the marriage he made to his creditors or others. 
The fact alone that he, her husband, continued in the actual manage- 
ment of the property on her behalf, and had not during the eight 
months rendered her an account of the income therefrom was not so 
strange, unusual, or startling a circumstance as of itself, to suggest to 
her that he was improperly representing the property as his own. 
She was of course chargeable with knowledge that the public records 
disclosed nothing to indicate any interest of her own in the property. 
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But this fact alone, unconnected with representations of conduct on 
her part, upon which others have to their substantial disadvantage been 
induced to act, would not raise an estoppel. State Bank v. Backus, 
160 Ind. 082, 695, 67 N. E. 512. The bill was not drawn upon any 
theory that Mrs. Robertson by her conduct estopped herself as against 
Robertson's creditors from asserting title in this property, nor upon 
the theory that through the conduct or upon the representations of 
either or both of them after the marriage the creditors were misled 
to their material detriment ; neither does the record disclose evidence 
which would support allegations so predicated. 

We conclude, therefore, the record herein establishes (a) .that the 
antenuptial contract was in good faith and without intent to defraud 
the creditors of the bankrupt entered into by appellant Alma Maud 
Robertson; (b) that thereby she became the equitable owner of the 
real estate here in question ; (c) that the deed to her from the bank- 
rupt was made in pursuance of such antenuptial contract and merely 
vested in her the legal title of real estate which was equitably her own ; 
(d) that as against appellee she is entitled to hold the real estate so con- 
veyed to her by the deed from her husband, of May 21, 1914. 

The decree is reversed, with direction to dismiss the bill. 



BOARD OF TRADE OF CITY OF CHICAGO ▼. WESTON. 

In re GLAVIN. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2396. 

1. Bankbuptct ^=»3— Statdtobt Pbovisions— Validitt. 

Assuming that Congress, in passing a bankruptcy law, Is without power 
to define property, or to declare what elenrents must be present to make 
property, Bankr. Act July 1, 1898, a 541, f 70a, 30 Stat. 565 (Comp. St 
1916, § 9654), providing that the trustee shall be vested by operation 
of the law with the title of the bankrupt to all property which the bank- 
rupt could by any means have transferred, or which might have been sold 
under Judicial process against him, does not attempt to make property 
out of things which are not such, but enumerates piroperty having certain 
characteristics as subjects of devolution and administration in bank- 
ruptcy. 

2. Bankbuptct ^=9143(4) — ^Pbofebtt Passing to Tbusteb— Meicbebship in 

BOABU OF TBAnE. 

The rules of a Board of Trade provided for the suspension and rein- 
statement of members for failure to comply %\ith business operations, or 
with any award under the rules and regulations of such Board, and 
provided that all applications for nrembership should be referred to a 
committee, and that any nmle person of good character and credit and of 
legal age might be admitted to membership upon approval by the board 
of directors, and upon the payment of an initiation fee of $10,000, or on 
presentation of an unimpaired or unforfeited ni^embership, duly tnoisfer- 
red, and by signing an agreement to abide l^ the rules of the Board, and 
that every member should be entitled to receive a certificate of member- 
ship, and if he had paid all assessments due, and had against him no out- 
standing unadjusted, or unsettled claims or contracts held by m^nlbera 
of the association, and the membership was not in any way Impaired or 

^s^For other cases see same topic ft KET-NUMBBR in all Key-Numbered Digests & Indexes 
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forfeited, it should, upon paymait of |100, be transferable on the books 
of the association to any person eligible to membership, and appi-oved by 
the board of directors, Heldt that a membership in such Board of Trade, 
having a value of about $4,000, was property passing to the member's 
trustee in bankruptcy, under Bankr. Act, t 70a, thouc^h other members of 
the Board of Trade held outstanding, unadjusted, and unsettled claims 
against him, aggregat^g about $35,<X)0, and protested or objected against 
the transfer of his membership. 

8. Bankkuftct ^=s»30&~-Pbooeedtnos bt ob Against Tkusibk— Dec^kb. 

In a decree adjudging that such membership was property, and that the 
right, title, and interest of the bankrapt had passed to the trustee, a pro- 
vision that, in order to enable the trustee to sell and dispose of such 
membership for the benefit Qt the estate, the Board of Trade should issue 
to him, as trustee, a membership certificate, was^not objectionable, as 
giving the trustee membership^ regardless of the rules of the Board as to 
membership, as It was merely intended to invest the trustee with nriember- 
ship for the purposes of sale, and his membership would* not cany with 
it the privileges ordinarily inherent in such a membership^ 

Appeal from the District Court of the United States for the East- 
em District" of Wisconsin; F. A. Geiger, Judge. 

In the matter of Charles F. Glavin, bankrupt. From a decree in 
favor of Thomas C Weston, trustee, the Board of Trade of the City 
of Chicago appeals. Affirmed. 

The following is the statement and opinion of Geiger, District Judge, 
in the lower court : 

The bankrupt held a membership or seat in the Board of Trade of the City 
of Chicago. Its value is conceded to be about |4,000. Weston, trustee in 
bankruptcy, has filed a petition, asserting his succession to Glavin in and to 
said membership as property or a property right, and asking reoognitioii 
thereof by the Board of Trade. The latter resists, on the ground that such 
membership or seat does not pass to a bankruptcy trustee. The Jurisdiction 
of the court over the Board of Trade has been conceded, and, as I understand, 
no exception is taken to the procedure; the parties being desirous of litigat- 
ing and obtaining an adjudication upon the merits of the question presented. 
There are no facts in dispute. 

The respondent. Board of Trade, is a body corporate, by virtue of a special 
charter granted by the Illinois Legislature in 1859 (Priv. Laws 1859, p. 13), to 
enable its grantees and their associates and successors to estabUsh and main- 
tain a grain market in Chicago. It is ^npowered by such charter to admit or 
expel members in the "manner to be prescribed by the rules, regulations, and 
by-laws thereof." Among rules so in fact adopted and in force during the 
bankrupt's memibership, and at the time of adjudication (it is admitted that 
at the date of adjudication the bankrupt was a member in good standing), 
are these : 

Rule 4, Section 7: '*When any member of tills association has been duly 
convicted of failure to comply with the terms of any business obligation, or 
with the award of any committee of arbitration or committee of appeals, made 
in conformity with the rules and regulations of this association, he shall be 
suspended from all privileges of the Board of Trade of the City of Chicago 
until all his outstanding obligations to members of said Board of Trade shall 
have been settled, when he may, upon appUcation to the. board of Erectors, 
and upon stating under oath that he has settled all such outstanding obliga- 
tions, be reinstated. Notice of all applications for reinstatement shall be post^ 
ed upon a properly designated bulletin in the Exchange Hall for at least 
fifteen (15) days prior to the hearing of such application by the board of 
directors." 

"Such reinstatement shall be a bar to any further discipline by the boaixi of 
directors of the said Board of Trade on account of clainm against such mem- 
ber maturing prior to his reinstatement" 
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Bole 10, SecfJoo 1: "All aiiplicBtloiis for membenhlp In the asBocUtion fluOl 
be referred to the committee on memberBhlp, wlio shall bold regnlar strntcd 
meetings for examining ncfa applicants and their sponsom in persnu under 
Miefa miea and re^lationa as maj be made by the board of directiKS. Anj 
male pernm of 9ood diaracter and credit and d legal age, on presenting 
a written application, indorsed by two members, and <i-«ting the name and 
bosineas arocation of the applicant after ten days: notice of socli apiriicatioo 
Mhall have been posted on the bnlletin of the Exchange, may be admitted to 
membenbip npon approral by at least ten (10) affinnattve ballot ToCes of the 
board of directors: Proirided, that tliree negative ballot votes are not cast 
against socfa ai^Ucant, and npon the payment of an initiation f ee <^ tm 
thousand dollars, or on presentation of an unimpaired or nnforfeited monber- 
ship, duly transferred, and by signing an agreement to abide by the roles, 
regolations, and by-ligirs of the association and all amendments that may be 
made thereto." 

Section 2 : ''Erery member shall be entiUed to recrive a certificate of mem- 
bership, bearing the corporate seal of the association and the signatures of 
the preiddent and secretary; and if the meoiber in whose name said cer- 
tificate stands has paid all assessments doe, and has against hintf no out- 
standing, onadjosted or unsettled claims or omtracts held by manbera of the 
association, and said membership is not in any way impaired or forfeited, it 
shall, iqxm the payment of one hondred dollars ($100), be transferable on the 
books of the association to any person eligible to membership who may be 
approred bf the board of directors, after doe notice, by posting, as provided 
in section 1 of this role. The memberriiip of a deceased monber shall be 
transferable on the books In like manner, by his legal representatiye. Prior 
to the transfer of any membership, application for mnAi transfer shall be 
posted open the bulletin of the Exchange for at least ten days, when, if no 
objection is made, )t shall be assumed the member has no outstanding claims 
against him,** 

These are the only rales pertinent to the question presented. No role exists 
giving to the respondent or its members the right to compel sale or other 
(llsposltion of memberships, to pay debts of particular members, or reserving 
to respondent or its members any rig^t of application of a membership against 
the will of a men^r, for the benefit of his creditora Certain members of 
respondent, creditors of the bankrupt, who held ''outstanding, uDadjusted, 
and unsettled claims" (see rule above) against him arising out of Board trans- 
actions, and which claims aggregate about $35,000, have filed such claims with 
respondent, and with the same their objections or protest against the transfer 
of the bankrupt's membership. The claims are valid. Each of such creditors, 
save one, has also filed his claim in these bankruptcy proceedings. They, how- 
ever, filed these claims, with a reservation of any rights possessed by them 
as members of the respondent, under the rules above quoted. 

The Bankruptcy Act (Section 70a) declares that a trustee "shall • • • 
be vested by operation of law with the title of the bankrupt" as of the date 
of adjudication, to all (1) property which prior to the filing of the petition 
he (the bankrupt) could by any means have transferred, or (2) which nright 
have been levied upon and sold under Judicial process against him. It may be 
taken for granted that, upon general principles, as well as upon the construe* 
tlon given by the Illinois courts to Its charter, a seat or membership in the 
respondent Board of Trade Is not property such as is ordinarily subject to 
levy, or to other compulsory process. But is it property which Is the subject, 
by any means, of transfer by the bankrupt? Now, In arguing a negative an- 
swer to tblF(, It is suggested by counsel, among other things, that the consti- 
tutional authority to enact bankruptcy laws must be exercised subordinately 
to the power of states to regulate intrastate commerce; that it is no part 
of such legislation "to create property or to • ♦ • declare the limits of 
property"; that the authority Is limited to providing for a distribution of 
what is otherwise property; again, that "the right to declare what shall, 
within the statute, be deemed property, and what shall be the qualities and 
elements constituting that property, as respects any particular subject-matter, 
is essentially a part of the right to regulate intrastate comn^rce, and is ex- 
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clnsively the right of the state. Congress may not, under Its power to enact 
a bankruptcy law, or any other of its powers, Interfere with this state right 
to define what shall be property or what shall be the elements of property. 
• ♦ ♦ Property, when rightly understood, contains the elenuents of exclusive^ 
ness, or exclusion. It consists of several elements — ^the right to use, the 
right to sell, etc." 

[1] These suggestions, It seems to me, are hardly pertinent to the question 
presented. It may be that Congress, in dlsdiarglng its constitutional authority, 
either In passing a bankruptcy law or otherwise, is without piower to define 
"property" — ^In the broad sense — by declaring what elenfents must be present 
to make property. But I conceive that nothing of the kind has been attempt- 
ed. Section 70a la merely a declaration, by way of enumeration or schedule, 
of the rights, privileges, or things which, being possessed or enjoyed by a 
bankrupt, and being property, shall, as respects their title, devolve, by opera- 
tion of law, upon a trustee. It deals with property, as such. Instead of at- 
tempting to make property out of things which are not such, it enumerates, 
as subjects of devolution and administration in bankruptcy, property having 
certain characteristics, and therefore, being an enumeeration of certain classes 
of property, is on its face a limitation within the larger field of property In 
general It does not say that, in addition to a bankrupt's property, certain 
other rights, privileges, or things jshall be deemed property, and shall vest 
In the trustee. Obviously, rights or a bankrupt which attach to him personal- 
ly, such as the ordinary rights incident to his life, his liberty, or pursuit of 
happiness, valuable though they may be, could not be declared to pass to the 
trustee, because they are neither property nor property rights. Probably they 
could be declared such by neither national nor state legislative action. Those 
rights, as well as property and property rights subject to appropriation, exist 
and are recognized, respectively, under fundamental constitutional tests. 
Now, it would be strange if the dominant grant to Congress to legislate upon 
bankruptcy and insolvency, and which, when exercised, supersedes state 
legislation respecting these matters, should nevertheless be subordinate to the 
right of each state to determine what Is or shall be piroperty, subject to the 
temm of the Bankruptcy Act. But, as indicated, the case here presents no 
such broad question that need be considered to answer, first, whether the 
membership in the respondent Board is property in the ordinary sense upon 
application of ordinary tests — the very tests suggested by its counsel — nor to 
answer specifically whether it is property falling within any of the categories 
of section 70a. 

[2] The rules of the Board of Trade, when read in the light of adjudicated 
cases dealing with section 70a, answer both of these questions; and in my 
Judgment Page v. Edmunds, 187 U. S. 506, 23 Sup. Ct 200, 47 K Ed. 818, 
meets the present situation so fully that extended reference to other adjudica- 
tions— e. g., Re Nehn<ann (E. D. Wis., D. O.) 124 Fed. 738; Re Hurlbutt-Hatcta 
Co., 135 B^ed, 504, 68 O. C. A. 216 (C. O. A. 2d Ct.) ; O'Dell v. Boyden, 150 Fed. 
731, 80 O. a A. 397 (C. C. A. 6th Ct) ; Re Gregory, 174 Fed. 629, 96 C. C. A. 
383, 27 L. R. A. (N. S.) 613. (C. C. A., N. Y.); Re Currie, 185 Fed. 263, 107 C. 
C. A. 369— is unnecessary. That case presented a contest between a memfber 
of the Philadelphia Stock Exchange and his trustee in bankruptcy. The seat 
or membership had not been scheduled, but the trustee, after causing it to be 
appraised, petitioned the referee for an order of sale. The bankrupt opposed, 
claiming that the memb^shlp was not an asset The rules of that Exchange 
in respect of election to, maintenance, transfer, forfeiting, suspension, or ter- 
mination of ntfembership, were much like those before us. They provided 
for suspension in the event of bankruptcy, for reinstatement upon a discharge 
from debts; for the sale under certain conditions of a deceased member^s seat 
for the benefit of any creditor, fellow members, and certain other contingencies 
afitecting such membership. Now, without giving here the detailed contentions 
respecting a possible exemption of the membership under the Pennsylvania 
laws, the Supreme Court, in dealing directly with the question whether the 
membership was property under section 70a, used this language: "We think 
it could have been transferred within the meaning of the statute. The ap- 
pellant could have sold his nlembership, the purchaser taking it subject U/ 
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election by the Exchange and some other conditions. Tt had decided value. 
The appellant paid for it, in 1880, $5,500, and he testified that the last price 
he had heard paid for a seat was $8,500. One or the other of these sums, 
or at any rate some sum, was the value of the seat. It was property, and 
substantial property, to the extent of some amount, notwithstanding the con- 
tingencies to which it was subject In other words, the buyer took the risk 
of the contingencies; and they seem capable of estimation. The appellant 
once estinmted them, and paid $5,500 for the seat in controversy; another 
buyer estimated them, and paid $8,500 for a seat. A thing having such vendi- 
ble value must be regarded as property, and, as It could have been trans- 
ferred by some means by appellant (one of the conditions expressed in secticm 
70), it passed to and vested in his trustee Whether it was subject to levy and 
sale by judicial process we need not consider, except incidentally in discuss- 
ing the next contention." 

Now, in opening discussion of this "contention" — the matter of exemption 
under the state laws — and with reference to the force to be accorded to de- 
cisions of the Supreme Court of Pennsylvania the court pointedly observes: 
"If those decisions are interpretations of the state statute, we must yield to 
their authority. If they are declarations of general law— mere definitions of 
property — ^we may dispute their conclusions, if their reasoning does not 
persuade." And, after conceding it to be entirely possible that a membership 
in a stock exchange may not be property subject to levy or sale upon ordinary 
fl. fa.— espedaily where through the attempted seizure and sale, conditions 
attaching in favor of fellow members were to be cut off — and after asserting 
that ''undoubtedly the seat in the board was to be held and enjoyed subject 
to its limitations and restrictions," the court proceeds: "We expressed that 
limitation in Hyde v. Woods, 94 U. S. 525 [24 L. Ed. 264], but we decided nev- 
ertheless that a seat was property, and that if, upon its sale, any balance was 
left after paying the debts due to the members of the board, that balance could 
be recovered by the assignee in bankruptcy. This was not denied by the 
Supreme Court of Pennsylvania, and it may be that the court only intended to 
declare the priority of board creditors over general creditors. If so, tne 
decision expresses no rule with which we need take issue or which is relevant 
to the pending controversy; nor, indeed, if the case (Pancoast v. Gowen, 98 
Pa. 06) may be construed more broadly. The Bankrupt Law of 1898 has made 
its own rule. For the same reason it is not necessary to review the cases dted 
from other jurisdictions. Whatever is in them favoraUe to appellant's con- 
tention was based upon the inability that the respective courts found in the 
law to transfer a title which could be Insisted upon and enjoyed against the 
consent of the association. But that consequence, in our judgment, affects 
the value of a seat in a stock board, not its existence as property. The con- 
tingencies which may defeat or affect its title, or its enjoyment, will be 
reflected in its price, and if, notwithstanding fhem, a seat has a vendible value 
of from $5,000 to $8,000, it would seem that the law should have some process 
to reach it for the benefit of creditors ; and the Bankrupt Act supplies the 
process. A trustee of a bankrupt's estate is the bankrupt's' assignee, and we 
only repeat the statute when we say that the trustee is vested with whatever 
the bankrupt can convey; and the statute is something more than another 
mode of transferring property in invitum. It is a gift of privileges, and ex- 
presses the conditions upon which they are conferred." 

Becurring to the case before us, the facts are that a membership in the 
respondent is attainable originally upon the payment of an initiation fee of 
$10,000 (rule 10, section 1); that it is transferable (rule 10, section 2), and 
the conditions will be referred to; that it passes to the legal representatives 
of a deceased member ; that the present value of a seat is approximately $4,000 ; 
and that the herein bankrupt (so it is stated upon argument) offers no objec- 
tion to assertion of title by the trustee. In my judgment, the pertinency of 
the suggestions quoted fron^ the Edmunds (3ase is not open to contention. 
The question is not whether Weston, the trustee herein, if Glavin's right and 
title devolves upon him, will succeed In selling the seat or membership ; nor 
whether the title of Glavin and the right to enjoy the membership, as and to 
the extent to which he enjoyed them, will in fact be conferred upon a pur- 
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\diaser ttom the trustee, but whether Glavln's right or title, whatever It be, Is 
reserved to him Just because fellow members (creditors) may, if they see fit. 
protest its transfer by him. Obviously, the latter circumstance, as above 
stated, while it may operate to prevent a transfer, does not destroy the char- 
acter of the right as being susceptible or capable of transfer. That provision 
of rule 10 confers upon such members a right which, if they choose to exercise 
it, may impede or obstruct the exercise by the member of his right of transfer. 
But it does not destroy the general right of transfer, nor the element of 
transferability. On the contrary, if there were no other evidence that it 
possesses such common attribute of property, that rule not only recognizes it, 
but, as I read it, formally Imports it into and impresses it upon a membership. 
The matter must be viewed from the standpoint of the bankrupt, who under 
the law is obliged to surrender what to him is property. Therefore w.hen, in 
connection with a valuable right or privilege having ordinary incidents or 
attributes of property, there are contingencies or conditions, the right none the 
less exists, though its freedom of exercise, and consequently its value, may 
thereby be greatly impaired. So, too, the degree of contingencies, the proba- 
bility or certainty of their arising, cannot destroy the character of the right 
as a property right The chances are not to be resolved for or against the 
bankrupt, to the end that he be allowed to retain the property if its value 
be small or negligible, and the trustee be required to take it if large. And 
it may be observed that, while creditors holding claims against the bankrupt 
which In amount greatly exceed the value of the membership have protested 
a transfer of the membership, that very protest concedes both salabillty and 
the capacity (on the part of some one, except for the protest) to sell. The 
size of the protesting creditors' claims cannot alter the status or character 
of the membership. Suppose, by way of illustration, that creditors, members 
of respondent, holding only $5(X) of claims against the bankrupt, protested a 
transfer ; that the trustee had an opportunity to sell to one who was willing 
to pay the protesting creditors in full and to give the trustee $3,500, or suppose 
the trustee had an offer of $^,000, and suggested to the court that he be per- 
mitted to accept it on condition that he tender to the protesting creditors 
their claims in full, to the end that the obstacles other¥rlse in the path of 
effecting a transfer be overcome, and that in any event the purchaser assumed 
all risk of becoming a full-fledged member of respondent: would it not seem 
idle and absurd to say to the general creditors that, because no property or 
pr(^)erty right of the bankrupt had come 'to the trustee, the matter could not be 
entertained, even where, as in the case before us> the bankrupt is not resist- 
ing? 

We are not concerned whether the trustee gets, or will get, much or little, 
but that the bankrupt's right, title, or privilege; evidenced by the membership 
is property, and as such devolves by operation of law upon the trustee in 
bankruptcy, seems clear. The petitioner is entitled to an order or decree ad- 
judging: That Glavin's membership in the respondent Board of Trade is 
property, and his right, title, and interest therein has passed to and is now 
held by Weston, trustee in bankruptcy, and that respondent be adjudged to 
recognize said trustee's succession thereto. 

Heniy S. Robbins, of Chicago, 111., for appellant. 
William E. Burke, of Milwaukee, Wis., for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges 

ALSCHULER, Circuit Judge. The facts under which arise the 
questions involved in this appeal are set forth in the statement by the 
District Coui't preceding its opinion rendered in the cause. The opin- 
ion of that court, which, with the statement of facts, is to be found 
on pages 18 to 26 of the printed transcript herein, in our judgment 
correctly applies the law to the facts, and has our entire concurrence. 

[3] Complaint is made that, if the last paragraph of the court's 
243 F.— 22 
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decree is sustained, and certificate is issued by appellant in accordance' 
with the command thereof, the trustee in bankruptcy will ihereby ac- 
quire membership in the Board for general purposes regardless of the 
provision of section 2 of rule 10 of its by-laws, requiring as a condi- 
tion of transfer of membership that the transferring member "has 
against him no outstanding, unadjusted, or unsettled claims or con- 
tracts held by members," and requiring the person to whom member- 
ship is to be transferred to be approved by the board of directors. 
The paragraph of the decree is as follows : 

"It is further ordered, adjudged, and decreed that, in order to enable said 
Thomas C. Weston, as such trustee, to sell and dispose of said membership 
for the benefit of said estate, said Chicago Board of Trade issue to Thomas 
C. Weston, as such trustee, a membership certificate, as provided for in section 
2, rule 10, of the Articles of Incorporation, Rules, By-Laws, and Regulations of 
said Chicago Board of Trade." 

It is clear from the paragraph that it was not thereby intended to 
invest the trustee in bankruptcy with membership in the Board of 
Trade, carrying with it the privileges which ordinarily inhere in such 
membership. Such conclusion is required not only from the very 
situation, but is plainly indicated from the purpose of the decree as 
therein expressed in tiie words "in order to enable said Thomas C. 
Weston as said trustee to sell and dispose of said membership for the 
benefit of said estate." The certificate of membership to be issued un- 
der the decree will be such only as will enable the trustee to take such 
steps looking to the sale, disposition, and transfer of the membership 
as Glavin himself, if not in bankruptcy, might have done, but without 
in any manner concluding, binding, or foreclosing appellant with ref- 
erence to any rights or obligations it may have under the aforesaid 
section 2, rule 10 of its by-laws. 

The decree of th^ District Court is affirmed. 



HAIItfOWICH v. MiANDBL. 

(Circuit Court of Appeals, Third Circuit May 19, 1917.) 

No. 2182. 

1. Bankbuptcy ^=>407(5) — ^Denial of Dischakgb — Obounds— False FiNAif- 
ciAL Statement. 

Under Bankruptcy Act July 1, 1898, c. 541, § 14b, 30 Stat. 560, as amend- 
ed by Act June 25, 1910, c. 412, § 6, 36 Stat 839, providing for the denial 
of a discharge. If the bankrupt has obtained money or property on credit 
upon a materially false statement in writing made by hln* to any person, 
where the bankrupt made a financial statement to a mercantile agency 
In anticipation of general trade Inquiries to be made from time to time in 
the future, and not in response to a particular trade inquiry, and there- 
after one subsequently becoming a subscriber to such agency was furnish- 
ed such statement by the agency, and was induced by its falsity to ex- 
tend credit at a time when the bankrupt intended the statement to serve 
such purpose, a discharge was properly denied, as a mercantile agency is 
the representative of its subscribers, and a statement to the trade gen- 
erally through the agency is made to it as an agent or representative of 
those who are then its subscribers, and those who became its subscribers 

^=»For other cases see same topic A KE7-NUMBBR In all Key-Numbered Disests A Indexes 
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during the x>eTiod throngh which the statement Ib intended to be used, and 
is In fact used, in obtaining credit 

2. Bankruptcy ^=^407(5) — ^Denial of Dischaboe — Gbounds — False Finan- 
cial STATE&n&NT. 

In the absence of any Intervening changes in a bankrupt's financial 
condition, serving to abbreviate the period during which a financial state- 
ment to a mercantile agency is intended to be used in obtaining credit^ 
the test of whether a false statement given upon one date, and communi- 
cated and acted upon on a later date, bars a discharge, Is whether the 
agency was the representative of the prospective creditor when the state- 
ment was conttnunlcated to and acted upon by him, and whether at that 
time the statement was still In force, dependent upon whether the sale on « 
credit was the proximate result of such statement, and whether its orig- 
inal falsity was the cause of the extensU>n of credit 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania; J. Whitaker Thompson, Judge. 

In the matter of Jacob Haimowich, bankrupt. From an order (232 
Fed. 378) refusing a discharge, opposed by David Mandel, Jr., trus- 
tee, the bankrupt appeals. Affirmed. 

Wm, F. Berkowitz, Israeli & Blieden, and Samuel W. Salus, all of 
Philadelphia, Pa., for appellant. 
J. C. Levi, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This appeal concerns the discharge 
of a bankrupt. The referee found against the discharge, and the 
District Court sustained his finding. 232 Fed. 378. 

In March, 1912, the bankrupt gave R. G. Dun & Co. a statement pur- 
porting to show his true financial condition. He omitted $6,000 to 
$7,000 of bills payable, whereby his assets of something less than $10,- 
000 were falsely swollen to $16,000. On April 1, 1912, Gross, Engel 
& Co. became subscribers to Dun & Co., and in September following, 
while still subscribers, made inquiry concerning the bankrupt's finan- 
cial standing. They received from Dun & Co. the bankrupt's state- 
ment of the previous March, and relying upon it, sold the bankrupt 
goods and extended him credit. Involuntary proceedings in bank- 
ruptcy followed, and upon their termination the bankrupt petitioned 
for discharge. His petition was opposed upon the ground that he had 
forfeited his right to a discharge under section 14b of the Bankruptcy 
Act (Act of July 1, 1898, c. 541, 30 Stat. 550, as amended by the Act 
of February 5, 1903, c. 487, § 4, 32 Stat. 797, and by the Act of 
June 25, 1910, c. 412; § 6, 36 Stat. 839), which provides that: 

"The judge shall ♦ ♦ ♦* discharge the appUcant unless he has • • • 
(3) obtained money or property on credit upon a materially false statement in 
writing made by him to any person or his representative for the purpose of 
obtaining credit from such person." 

[1] Upon controverted questions of fact it was found, and we 
think properly so, that the bankrupt had obtained property from Gross, 
Engel & Co. on credit extended in reliance upon his statement to 
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Dun & Co. ; that the statement was materially false in that it omit- 
ted the most of the bankrupt's indebtedness; that it was "know- 
ingly** false, notwithstanding the bankrupt's explanation that he 
thought he was asked to give only his "accounts payable" and not his 
*'bills payable" ; and that the statement was in writing and made for 
the purpose of obtaining credit. This leaves for discussion the ques- 
tion : Whether in making the false statement to the mercantile agen- 
^cy for the purpose of obtaining credit, the bankrupt made the state- 
ment to the "representative" of the "person" from whom property on 
credit was afterward obtained, within the meaning of the act. 

The applicable provision of the Bankruptcy Act (section 14b), as it 
stood before the amendment of June 25, 1910, provided that discharge 
shall be refused if the bankrupt has — 

"obtained property on credit from any person upon a materially false state- 
ment in writing made to such perton for the purpose of obtaining soch prop- 
erty on credit." (32 Stat. 797.) 

This provision was held to apply to cases where the bankrupt made 
a false statement directly to the person from whom he obtained prop- 
erty on credit, and as statements are not made to mercantile agencies 
for the purpose of obtaining property on credit from them, the provi- 
sion was construed not to include the ordinary statement of financial 
condition made to a mercantile agency for general circulation among 
its inquiring subscribers. In re Russell, 176 Fed. 253, 258, 100 C. C. 
A. 77. To this broad interpretation some courts made an exception 
to the effect that a false statement made to a mercantile agency when 
it was acting upon the specific request of a subscriber, was within 
the provision and barred a discharge. In re Pincus (D. C.) 147 Fed. 
623 ; In re Carton & Co. (D. C.) 148 Fed. 63. The Circuit Court of 
Appeals for the Second Circuit withheld its approval of this ruling by 
declining to express an opinion as to its correctness. In re Russell, 
176 Fed. 253, 259. In this state of the decisions, the amendment of 
June 25, 1910, was enacted, which, while altering somewhat the 
phraseology of the provision, changed its meaning only by enlarging it 
so as to include a false statement made to the "representative" of the 
person from whom cx:edit was obtained. 

The extent to which the amendatory words "or his representative" 
enlarge the provision has not been very generally considered by the 
courts. The Circuit Court of Appeals for the Second Circuit, in dis- 
cussing the provision as last amended, in Re Zoffer, 211 Fed. 936, 128 
C. C. A. 434, said : 

"That clause certainly cannot be construed to cover 'general statements to 
mercantile agencies, not speciflcally asked for by prospective creditors.'" 

thereby indicating (as insisted by the bankrupt) that the amendment 
was but a statutory declaration of the judicial view previously ex- 
pressed in Re Pincus and in Re Carton & Co., supra. 

In seeking the exact meaning of this expression we must consider 
the facts to which it had reference. These are so meagrely reported 
that we do not know whether the expression was intended to extend 
broadly to a case like the one under consideration or was narrowly 
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limited to the facts of the case in which the expression was used. It 
appears from the report that the bankrupt gave the mercantile agency 
a false statement upon a request made generally and not Aipon the re- 
quest of a subscriber. After the statement was given, nothing hap- 
pened so far as the report shows. It does not appear that the false 
statement was afterguards communicated to a subscriber or that any 
subscriber otherwise knew of it, or, relying upon it, extended credit 
to the bankrupt. If in fact the false statement was made generally 
to the mercantile agency and was not afterward communicated to a 
subscriber, and if, therefore, no credit was procured upon faith in 
it, then obviously the provision, which contemplates obtaining proper- 
ty on credit based upon a false statement, docs not extend to a false 
statement alone. 

But in the case under consideration, the bankrupt gave the mercan- 
tile agency a false statement for distribution among the trade for the 
purpose of obtaining credit, and though not given upon the specific re- 
quest of a subscriber, it was subsequently communicated to a sub- 
scriber upon his request, with the result that.it induced the extension 
of credit intended. The amendment of 1910, which bars a discharge 
when a false statement has been made to the "representative" of the 
person from whom property has been obtained on credit, does not pre- 
scribe that the statement to the representative must be made upon the 
specific request of the person extending the credit. It simply en- 
larges the number and character of persons to whom the making of 
a false statement operates as a bar to a discharge. The test, therefore, 
is whether the agency to which the false statement was made was in. 
fact the representative of the person who receiving the statement 
extended credit. From the very nature of its occupation, a mercan- 
tile agency is the representative or agent of its subscribers in the busi- 
ness of obtainin^^ for them credit ratings of persons with whom they 
propose to have dealings, and when a false statement is made to such 
representative and is communicated to the subscriber with the result 
that the subscriber, relying upon it, sells property and extends credit 
to one who becomes bankrupt, then the situation contemplated by the 
provision arises. If the amendment of 1910 did not thus enlarge the 
provision, then it did not change the law from what the courts had 
interpreted it- to be before the addition of the word "representa- 
tive." 

Assuming that a mercantile agency may be the representative of its 
subscribers within the meaning of section 14b of the Bankruptcy Act 
as amended, the novel question in this case is whether the bank- 
rupt made the false statement to the agency as the representatfve of 
the objecting creditors, in view of the fact that at the time the state- 
ment was handed the agency the objecting creditors were not sub- 
scribers. The determination of this question is controlled more by 
the character of the statement and the circumstances under which it 
was given than by the date of its delivery. 

It may again be noted that the statement was flagrantly false ; that 
the bankrupt admitted that he made it for the purpose of obtaining 
credit not from any particular person but from the trade generally, 
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which he addressed through the medium of the mercantile agency. 
This statement was not made in response to a particular trade inquiry 
but was made in anticipation of general trade inquiries to be made 
from time to time in the future. The statement given the agency was 
therefore in the nature of a general and continuing statement, ad- 
dressed in effect to whom it may concern and running for an indefinite 
period. 

[2] When the bankrupt addressed the statement to the trade gen- 
erally through the agency, he gave it to the agency as the "representa- 
tive" of any subscriber thereafter seeking information concerning his 
financial standing. The statement was therefore made to the agency 
in its capacity of agent or representative of those who were then sub- 
scribers and also of those who became its subscribers during the period 
through which the statement was intended to be used and was in fact 
used in obtaining credit. Such a period may be long or short accord- 
ing to varying circumstances and may conceivably be abbreviated and 
ended by intervening changes in the bankrupt's financial condition, but 
in the absence of such (and none appears in this case), the test of 
whether a false statement given upon one date and communicated 
and acted upon on a later date operates as a bar to a discharge, is two- 
fold : (1) Whether the agency was the representative of the prospective 
creditor at the time the statement was communicated to and acted 
upon by him; and (2) whether at that time the false statement was 
still in force and binding upon the bankrupt, to be determined accord- 
ing as it is found that the sale on credit was or was not the proximate 
result of the statement (In re Braverman [D. C] 199 Fed. 863, 28 Am. 
Bankr. Rep. 513), and that its original falsity was or was not the thing 
that worked the mischief. 

Applying this test, we are of opinion that the agency was the rep- 
resentative of the objecting creditors at the time tide bankrupt's false 
statement was communicated to them, and that the objecting cred- 
itors were induced by the falsity of the statement to extend credit to 
the bankrupt at a time when the bankrupt intended the statement to 
serve that end. 

The decree below is affirmed. 



GOLDEN HILL DISTILLING CO. v. LOGUB. 

(Circuit Court of Awpeals, Sixth Circuit June 30, 1917.) 

No. 2095. 

1. Bankbttptct ^=>293(2) — Voidable Preferences— Jurisdiction of Court. 
Bankr. Act July 1, 1898, c. 541, fi 23b, 30 Stat 552, as amended by Act 
Feb. 5, 1903, c. 487, § 8, 32 Stat 798, and Act June 25, 1910, c. 412, § 7, 
36 Stat. 840 (Comp. St 1916, § 9607), provides that suits by the trustee 
shall only be brought In the courts where the bankrupt nfight have 
brought them, if proceedings in bankruptcy had not been instituted, un- 
less by consent of the proposed defendant, except suits for the recovery 
of property under certain sections including section 60b (Comp. St 1916, 
§ 9644). Section 60b authorizes the trustee to avoid preferences and re- 
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cover the property or its value, and provides that for the purpose of such 
reccwery any court of bankruptcy and any state court which would have 
had jurisdiction, if bankruptcy had not intervened, shall have concurrent 
jurisdiction. Held that, since the amendment of 1910, the bankruptcy 
court has jurisdiction of a suit to recover a preference, regardless of 
the amount Involved or the citizenship of the parties. 

2. BanKBUPTCY ^S9l62— PREFEBBNOES-JunOlOCNTB— *'TBANSrBB." 

Under Bankr, Act July 1, 1898, c. 541. § 3, cl. 3, 30 Stat. 546 (Oomp. 
St 1916, § 9587), defining acts of bankruptcy, sections 60a, 60t>, defining 
preferences and the right to recover them, sections 67c, 67f (Comp. St. 
1916. § 9651), providing for the dissolution of liens obtained in legal pro- 
ceedings, and section 1, cl. 25 (section 9585), defining a "transfer** as in- 
cluding the sale and every other and' different m<ode of disposition of or 
parting with property or the possession of property absolutely or condi- 
tionally as a payment, pledge, mortgage, gift, or security, a creditor w^ho 
recovers a judgment by consent or in Invitum and by execution collects 
the Judgment within four months preceding bankruptcy, and with reason- 
able cause to believe that a preference will result, receives a voidable 
preference, especially as, since the amendment of 1910, the debtor's in- 
tent is no longer relevant 

[Ed. Note.--For other definitions, see Words and Phrases, First and 
Second Series, Transfer.] 

3. Judgment ^=»707 — Conclusivkness on Pebsoks Not Pabties. 

The discharge of a received under a chattel mtortgage on the property 
of a bankrupt, on a motion supported by affidavits tending to show that 
he was solvent, was not res judicata or binding on creditors or the trustee 
in a suit to recover a preference obtained a f^w days after such discharge. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; John H. Clarke, Judge. 

Suit by James C. Logue, as trustee of Samuel Homstein, bankrupt, 
against the Golden Hill Distilling Company. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Shortly before judgment was taken and a levy made, as stated in the 
opinion, a receiver was appointed under the mortgage on the bankrupt's 
stock and fixtures, and a few days later the receiver was discharged on a 
motion in support of which afiSdavits were introduced tending to show that 
Homstein was not Insolvent, but that his assets were considerably in excess 
of his liabUities. 

Homstein conducted a saloon In Cleveland. The Distilling Ck>mpany was 
his chief creditor, having control of a chatteLmortgage which covered all his 
tangible assets, and having, also, an unsecuired debt of about $1,200, repre- 
sented by a cognovit note. Its manager. Bayer, was generally familiar with 
Homstein's affairs. Hornstein's only asset, not covered by the chattel mort- 
gage, was his license, which had a transfer value of $2,500. After certain pro- 
ceedings, which need not be recounted, the Distilling Company took judgment 
on the cognovit note and caused the tangible property to be seized on the 
chattel mortgage and a levy to be made by the sheriff upon Homstein's 
interest tn the license. The sheriff thereupon advertised this interest for 
sale. After the notice had been running about two weeks, Homstein's wife 
was appointed his guardian, upon the ground of his mental incompetency, 
and she thereupon filed, in the court where the judgment had been rendered, 
a motion to set it aside, and obtained a preliminary injunction against the 
sale. Her claim was that the debt had been paid. Upon this daim, there 
was a hearing upon the merits. The court decided that no part of the debt 
was successfully Impeached, and denied the motion and dissolved the Injunc- 
tion. Thereupon, and on the same day, the sheriff sold the Ucense to a third 
person, and paid over to the DistiUing Company the $1,200. On the next day, 
a petition in bankmptcy was filed and the remainder of the Ucense price was 
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eventually turned over by the sheriff to the trustee In bankruptcy. The 
trustee filed, in the bankruptcy court, a petition against the Disilllng Company, 
asking the recovery of this $1,200 as a preference, and asking, also, a judg- 
ment for the value of goods returned by Hornsteln to the Distilling Company 
shortly before the collapse, alleging that this return of goods was a preference. 
Upon the petition, summons was issued, the Distilling Company -answered and 
the issue was tried before the District Judge (a Jury having' been duly waived), 
and he made findings of fact and law and entered Judgment for the trustee 
for both amounts sued for. The Distilling Company brings error. 

Frank C. Scott, of Cleveland, Ohio, for plaintiff in error. 
C. F. Taplin, of Cleveland, Ohio, for defendant in error. 

. Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The Distilling Company claims that the court below had no jurisdiction 
of the issue presented by the petition and answer, because there was 
neither the requisite amount in controversy nor the requisite diverse 
citizenship to give jurisdiction to a United States District Court. This 
claim depends, primarily, upon the construction to be given the lan- 
guage of section 60b of tiie Bankruptcy Act, as that act was amended 
in 1903 and in 1910. After defining a voidable preference and giving 
the trustee the right to recover, the section since 1903 has said : 

"And for the purpose of such recovery any court of bankruptcy, as herein- 
before defined, and any state court which would have had Jurisdiction if 
bankruptcy had not intervened, shall have concurrent jurisdiction.'* 

The construction which the Distilling Company urges is not incon- 
sistent with the precise language used. This construction is that the 
phrase **which would have had jurisdiction," etc., applies to and modi- 
fies both the preceding "any court of bankruptcy" and the preceding 
"any state court." Clause 8 of section 1 defines "courts of bank- 
ruptcy," and the construction urged would, therefore, be to the effect 
that any United States District Court or the Supreme Court of the 
District of Columbia or the United States courts of Alaska or any 
state court could entertain a aiit to recover a preference, provided such 
court would have had jurisdiction of the same controversy before 
bankruptcy. Very early after the passage of the act, it was held 
(Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175) that 
by the effect of section 23b, jurisdiction of a suit under section 60b was 
restricted (unless it was enlarged by consent) to those courts where 
the suit might have been brought if proceedings in bankruptcy had not 
been instituted. It is common knowledge that the effect of this hold- 
ing was distinctly to interfere with that uniformity of administration 
which was one of the objects of the Bankruptcy Act, and it has been 
thought that the amendment of 1903 to section 60b was for the pur- 
pose of giving that breadth of remedy which Bardes v. Bank had 
denied. When sections 23b and 60b are construed together as if they 
were one, the substantial effect of the amendment was to insert the 
words "in any court of bankruptcy or" before the words "in courts 
where the bankrupt * * * might have brought or. prosecuted." 
There remained, however, an apparent inconsistency. Section 60b, as 
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amended in 1903 and as thus construed, says that such a suit might be 
brought in any court of bankruptcy, while section 23b, declaring gen- 
erally the jurisdiction, continued to say that it was limited to the 
courts where the suits could have been brought if there had been no 
bankruptcy. In 1910, this inconsistency was removed by an amend- 
ment of section 23b which expressly excepts from the generally limit- 
ing language of th^ section the suits authorized bv section 60b. The 
same inconsistency as to section 70e (Comp. St 1916, §. 9654) was re- 
moved in the same way, at the same time. 

It is clear to u^ that, at least since the amendment of 1910, there is 
no room to doubt the jurisdiction of the United States District Court 
in a controversy such as this. We have repeatedly affirmed judgments 
of the same character. Both in Bank v. Chicago Co., 198 U. S. 280, 

25 Sup. Ct. 693, 49 L. Ed. 1051, and in Bush v. Elliott, 202 U. S. 477, 

26 Sup. Ct. 668, 50 L. Ed. 1114, the court was considering cases which 
arose before the amendment of 1903. 

[2] The Distilling Company next urges that the receipt by a plain- 
tiff in execution of the amount of his judgment paid over to him by 
the sheriff from the proceeds of an execution sale, does not constitute 
a preference which is recoverable under section 60b. The argument is 
both that the judgment against Homstein, after the exhaustion of the 
unsuccessful eflforts made in his behalf, could no longer be said to have 
been "procured or suffered" by him, and that it is the intent of the 
section to legislate only against unsatisfied judgments without disturb- 
ing the status of the creditor who has, by execution sale, realized his 
judgment before bankruptcy petition filed. These two matters are 
sufficiently related to justify considering them together. We find no 
authoritative construction of the section in either particular, and we 
must determine its intent as best we may without such aid. 

We find the subject of preference, resulting from legal proceedings, 
treated of by more or less similar language in at least three sections. 
Section 3, cl. (3), defining acts of bankruptcy, sections 60a and 60b, 
defining preferences and the right to recover them, and section 67c, 
providing for the dissolution of liens obtained in legal proceedings, all 
relate to the general purpose of securing equality among creditors and 
as against an effort of a creditor to collect by law on his own account. 
All three must be read together, and yet, it is quite impossible to bring 
them into detailed harmony. The preference, which is an act of bank- 
ruptcy, is only an execution levy or analogous lien which has been 
"suffered or permitted*' to come into existence and which is allowed to 
continue until five days before the execution sale (Citizens* Bank v. 
Ravenna Bank, 234 U. S. 360, 34 Sup. Ct. 806, 58 L. Ed. 1352) ; the 
judgments regulated by section 60 are those which the bankrupt "pro- 
cured or suffered" to be entered against him ; and the liens reached by 
section 67c are invalid only if the lien was "sought and permitted" 
with the intent to work a forbidden preference. In Wilson v. City 
Bank, 84 U. S. (17 Wall.) 473, 21 L. Ed. 723, the court had to deter- 
mine tho validity, under the act of 1867 (14 Stat. 517, c. 176), of an ex- 
ecution lien existing in that form upon the property of the debtor at 
the time the petition in bankruptcy was filed, but it was necessary to 
consider both the provisions which defined an act of bankruptcy and 
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those which permitted the recovery of a preference. The conclusions 
of the court were : 

"(1) That something more than passive nonresistance of an insolvent debtor 
to regular judicial proceedings, In which a judgment and levy on his property 
are obtained, when the debt Is due and he is without just defense to the 
action, is necessary to show a preference of a creditor, or a purpose to defeat 
or delay the operation of the Bankrupt lust 

"(2) That the fact that the debtor under such circumstances does not file 
a petition in bankruptcy is not sufficient evidence of such preference or of in- 
tent to defeat the operation of the act 

"(3) That, although the judgment creditor In such case may know the In- 
solvent condition of the debtor, his levy and seizure are not void under the 
circumstances, nor any violation of the bankrupt law. 

"(4) That a lien thus obtained by him will not be displaced by subsequent 
proceedings In bankruptcy against tJie debtor, though within four months of 
the filing of the petition." 

In Wilson v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46 L. Ed. 147, 
the act of 1898 was involved. The sole question to decide was wheth- 
er the judgment shown by that record had been "suffered or permit- 
ted" within the meaning of clause (3) of section 3. The judgment had 
been entered and the execution levy made without the consent or 
knowledge of the debtor, but by virtue of a cognovit note. The ma- 
jority of the court held that such a judgment was to be deemed "suffer- 
ed or permitted" within the meaning of this section ; there were four 
dissenting judges adopting the contrary view. The opinion of the ma- 
jority was based largely, if not essentially, upon the idea that by chang- 
ing the language "procured or suffered," found in the act of 1867, and 
construed by Wilson v. City Bank, into "suffered or permitted," Con- 
gress had indicated its purpose that the active intent of the debtor to 
evade the equality of the Bankruptcy Act should no longer be the 
criterion, and that, therefore, the giving or allowing to continue the 
cognovit note which put it out of the debtor's power to resist the entry 
of a judgment when d'esired, was a sufficient suffering or permitting.^ 
This decision is of no help in the present case, since section 60 retains 
the very language "procured or suffered" which was found in the act 
of 1867, and which, therefore, considered by itself, would ring the result 
of Wilson V. City Bank and not that of Wilson v. Nelson. 

Turning, now, to the other branch of the contention, it must be con- 
ceded that there are, in sections 60a and 60b, no provisions which, in 
terms, reach the proceeds of a satisfied judgment, and that, since Wil- 
son V. City Bank had ruled that under the act of 1867 the trustee could 
not recover such proceeds from the execution creditor, the clear ex- 
pression of the contrary intent ought to be found in the act of 1898 
before it should receive the contrary construction. It may also be 
said, according to the rule that things not specifically named in an 
enumeration are excluded, that the presence of provisions against the 
lien of a judgment and the omission of any mention of its proceeds 
raise a measure of presumption that the latter are not intended to be 

1 Wilson y. Nelson has been followed, if not extended, In Bradley Go. ▼. 
White (C. O. A. 5) 121 BTed. 779, 58 G. G. A. 55 ; Bogen v. Protter (O. G. A- 6) 
129 Fed. 533, 6^ G. a A. 63; and Be Bung Ga (G. G. A. 2) 139 Fed. 526, 71 G. 
G. A. 342. 
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touched. The Supreme Court held, in Clarke v. Larremore, 188 U. 
S. 486, 490, 23 Sup. Ct. 363, 365 (47 L. Ed. 555), that where the pro- 
ceeds of the execution sale were in the hands of the sheriff when the 
petition in b^kruptcy was filed, the money should go to the trustee and 
not to the judgment creditor, but said: 

"A diflferent question might have arisen If the writ had been fuUy executed 
by payment to the execution creditor. Whether the bankruptcy proceedings 
would then so far afCect the judgment and execution and that which was 
done under them as to Justify a recovery by the trustee in bankruptcy from 
the execution creditor, is a question not before us, and may depend on many 
•other considerations." 

Several District Court opinions have held that su^h an execution 
judgment lien is not invalidated by section 67f, but have declined to 
<:onsider whether the proceeds of the sale could be recoverable under 
section 60b.^ 

Can the payment of the proceeds of execution sale be thought such 
a *'transfer^* as is contemplated by the section? The word "transfer" 
is g^ven a broad meaning by the statutory definition. Section 1, cl. 25. 
A money payment is within this generality of definition. Pine v. Chi- 
cago Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 1171. There is 
surely a transfer by operation of law; the property goes to the pur- 
chaser and the proceeds to the creditor; yet, there has not been that 
voluntary action naturally imi^ied from the use of the word "made" 
■(by the bankrupt).' 

It must be confessed that the application of section 60b to the situa- 
tion which we have described as arising in this case is not clear and 
certain, and we suspect that there can be no construction of these and 
the other sections mentioned which will not develop some inconsisten- 
cies and conflicts; but we conclude that the key is furnished by the 
amendment of 1910. Prior to that time it had been essential, in order 
to recover a preference under this section, to show that the debtor had 
intended to accomplish a preference in violation of the act. It was con- 
sistent with this theory that collection against him by legal proceedings 
was not condemned, unless they were by his procurement, and that a 
transfer was not voidable imless it had been "made" by him. When 
the amendment of 1910 provided that the debtor's intent was no longer 
relevant, but that the transaction might be avoided if the creditor had 
reason to believe that he was thereby getting a larger percentage than 
other creditors would receive, it destroyed the reason for longer re- 
quiring this voluntary participation by' the debtor. The principle of 
the decision found in the majority opinion in Wilson v. Nelson, ap- 
plies here ; and since the intent and purpose of the debtor are made no 
longer important, the language used and that allowed to remain must 

2 Re Bailey (D. O.) 144 Fed. 214. 216; Re Resnek (D. C.) 167 Fed. 574; 
Nelson v. Svea Co. (D. O.) 178 Fed. 136, 140; Re Weitzel (D. C.) 191 Fed. 463. 

s Whether the receipt of money on execution is a transfer within this sec- 
tion has been considered in the District Court, but not decided, in a case 
where there was no coUusion. Re Blair (D. O.) 102 Fed. 967 ; Re Knicker- 
bocker (D. C.) 121 Fed. 1004; Re Bailey (D. 0.) 144 Fed. 214, 216; Dreyer v. 
Kicklighter (D. C.) 228 Fed. 744, 752 ; Grant y. Bank (D. (X) 22^ Fed. 201, 217. 
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he construed to effectuate this result, however far from apt the words 
fnay be. 

When we consider the three sections first named, as well as section 
67 f, we conclude that the general purpose of the act, iji its present 
form, can only be effectuated, and that inconsistencies and uncertain- 
ties are best reconciled and clarified, by holding that the creditor who 
recovers a judgment, by consent or in invitum, and by execution sale 
collects his money within four months preceding bankruptcy, and with 
reasonable cause to believe, etc., receives a voidable preference, which 
he must repay to the trustee. 

[3] The Distilling Company further contends that its agent, Bayer, 
had no sufficient reason to believe that the judgment or transfer would 
effect a preference, and this because he had no such reason to think 
Homstein insolvent. The same reason is alone urged against the re- 
covery for the goods returned on account. This presents only a ques- 
tion of fact. It is true that there had been a more or less formal judi- 
cial determination only a few days before that Hornstein was solvent ; 
but this was, in no sense, res judicata, binding the creditors or the 
trustee, and the circumstances point strongly to the conclusion that 
Bayer must have reasonably anticipated that the assets were not 
enough to pay the debts. A review of the evidence pro and con would 
not be of value. It is enough to state our conclusion. 

The judgment must be affirmed. 



In re HONOLULU CONSOL. OIL CO. 

(Circuit Court of Appeals, Ninth Circait July 6, 1917.) 

No. 3003. 

Judges ^=»43— DisQUALincATioN— Ii^tebest as Stockholdeb. 

Where the United States {rovernment, as part of a niiitary scheme or 
plan of litigation, has brought various suits agaiost various oil companies 
to' recover possession of oil lands and judgments for the value of oil or 
mineral extracted therefrom, in which the question of damages was iden- 
tical, a judge owning stock in .one of such oil companies is disqualified to 
sit on the trial of such a suit a'gainst another of such oil companies, under 
Judicial Code (Act March 3, 1911, c. 231) § 20, 86 Stat 1090 (Comp. St. 
1916, § 987), providing that, whenever it appears that the judge of any 
District Court is in any way concerned in interest in any suit pending 
therein, it shall be his duty to enter the fact on the records and certify 
an authenticated copy thereof to the senior judge for the circuit 

Petition for Order to the District Court of the United States for the 
Northern Division of the Southern District of California. 

Original petition by the Honolulu Consolidated Oil Company for a 
writ of mandamus, directed to Hon. Benjamin F. Bledsoe, Judge of 
the United States EHstrict Court for the Southern District of California, 
Northern Division, commanding him to enter an order that an authen- 
ticated copy of certain suggested disqualifications be certified to the 
senior Circuit Judge of the circuit. Writ granted, 

Cs»For oUi«r oas^s see same topic ft KBT-NUMBBR In aU Key-Numbered DigeeU ft Indexes 
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Morrison, Dunne & Brobeck, of San Francisco, Cal., George E. 
Whitaker, of Bakersfield, Cal, and W. N. Mills, of San Francisco, Cal., 
for petitioner. 

E. J. Justice, Sp. Asst Atty. Gen., and Albert Schoonover, U. S. 
Atty., of Los Angeles, Cal., for respondent. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

PER CURIAM. It is alleged in the petition, among other things, 
that the Honolulu Consolidated Oil Company is the defendant in 17 
certain suits brought by the United States in the Southern district of 
California, Northern division of said district; that in the complaints in 
said suits it is alleged. in substance that the United States is the owner 
and entitled to the possession of the lands described in the said com- 
plaints ; that such lands are oil lands and gas lands ; that the same were 
included within the executive withdrawal order of September 27, 1909; 
that,' notwithstanding the premises and in violation of the alleged pro- 
prietary rights of the United States, the petitioner herein entered upon 
and took possession of such premises, subsequent to the said date of 
such withdrawal, for the purpose of exploiting the same for petroleum, 
oil, and gas, and did so exploit the same, and appropriate to its own 
use the oil and gas therein explored for, drilled, discovered, and ex- 
tracted; that this petitioner was not, nor was any other person at the 
time of such withdrawal, the bona fide occupant or claimant of such 
premises, or in the diligent prosecution of work leading to the discov- 
ery of oil or gas thereon ; that it was further alleged that after such 
withdrawal the petitioner extracted, produced, and converted to its 
own use from the premises in question large quantities of petroleum, 
oil, and gas, and is continuing to do so, and will so continue, to the al- 
leged irreparable damage of the plaintiff, if not restrained from so do- 
ing. By way of relief it was prayed, among other things, that an ac- 
counting be had by defendants, and that each of them make complete 
and itemized disclosures of the minerals, particularly gas and petrole- 
um, removed, extracted, or received by them from such lands, and of 
any and all moneys or value received from the sale or disposition of 
minerals therefrom, and any rents or profits received under any sale, 
lease, transfer, conveyance, or agreement concerning such lands, or any 
part thereof, and that the United States recover from the defendants 
all damages sustained by the United States in the premises, and for the 
appointment of a receiver. An answer was interposed in each suit, 
substantially joiiling issue upon the ownership, and also upon the right 
of possession by the United States in and upon the lands in questicwi, 
or any gas, petroleum, or other minerals therein contained. 

It is further alleged in the petition that after issue joined, and on the 
26th day of May, 1917, before Hon. Benjamin F. Bledsoe, an applica- 
tion was made by the United States for an inspection of certain books 
and documents of the petitioner ; that this was the first adversary pro- 
ceeding in the cause ; that the petitioner resisted said application, upon 
what it believed to be sufficient and meritorious grounds, and, con- 
ceiving it to be its duty, seasonably and without delay suggested the dis- 
qualificaticxi of Hon. Benjamin F. Bledsoe tmder sectioa 20 of the 
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Judicial Gxle ; that petitioner 'formally made such suggestion in writ- 
ing and supported the same by affidavit. This was dcme in each of the . 
said suits. The suggested disqualification was that where the sitting 
judge has a lawsuit, or is a stockholder of a corporation having a law- 
suit, pending or impending with another person, or with the same per- 
son or plaintiff, which rests upon a like statement of facts or upon the 
same point of law as that pending before him, it is a sufficient ground 
of disqualification. Accordingly it was movc^l on behalf of the peti- 
tioner that this disqualification be entered in the records of the court, 
and that an authenticated copy thereof be forthwith certified to the 
senior Circuit Judge of this circuit, to the end that such proceedings 
should be had thereon as provided in section 14 of the Judicial Code 
(Comp. St 1916, § 981). Thereupon the said sitting judge denied the 
application for his disqualification, to which petitioner then and diere 
duly excepted 

Attached to the petition is the affidavit of William P. Roth, the secre- 
tary of the Honolulu Company and one of the defendants in the suit, 
alleging that in these suits the United States seeks to recover possession 
of the lands described in the complaints, and judgments for the gross 
value of all oil or other mineral extracted therefrom during the use or 
occupancy thereof by the defendants ; that in each of said cases there 
are one or more corporations defendant whose stockholders are sub- 
ject to the stockhcrfders' liability under the laws of California; that 
these oil suits are all a part of a unitary scheme or plan of Utigation 
brought and maintained by the United States against the various oil 
companies in the state of California ; that an important question to be 
determined in each of such suits would be the rule of damage to be ap- 
plied ; and that, in so far as the decisicm of such question is concerned, 
each of said cases is practically identical. These allegations were not 
denied in the answers filed herein, and it will be assumed that they are 
true. 

Hon. Benjamin F. Bledsoe answered, stating in substance that some 
years ago, for a cash consideration, the exact amount of which he could 
not remember, but which to the best of his recollection amounted to 
some $300, he purchased from a stockholder of the Consolidated Mid- 
way Oil Company a small block of stock; that he did not remember 
whether it was fully paid up or not; that thereafter, and some time 
prior to February 1, 1912, he was apprised of some plan for a reorgan- 
ization of this corporation, and that all the property of this corporation 
had been transferred to the National Pacific Oil Company, and that 
pursuant to such arrangement, and upon- surrender of respondent's 
shares of stock of the Consolidated Midway Oil Company, there would 
be issued to him his proportionate part of the stock of the said National 
Pacific Oil Company ; that thereupon respondent surrendered his stock 
in said Consolidated Midway Oil Company, and received in lieu there- 
of 1,125 shares of the stock of the National Pacific Oil Cmpany; that 
some time early in 1915 respondent had presented before him some 
phase of the oil litigation in which the United States was plaintiff and 
the said National Pacific Oil Company was a defendant ; that thereupon 
respondent, realizing his ownership and possession of the 1,125 shares 
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of Stock of that company, suggested his own disqualification in the case 
in ^'hich the said National Pacific Oil Company ,was a pai;ty, and which 
was then pending before hiln, but that the said suggested disqualifica- 
tion was waived by the parties to that controversy ; that while respond- 
ent was still the owner and in possession of such stock, and while he 
was holding a session of his court at Fresno in October, 1915, counsel 
for the defendant in United States v. EVevil's Den Consolidated Oil Co., 
being the same counsel representing the petitioner in this proceeding, 
suggested the disqualification of respondent to hear that case because of 
his ownership of the stock in the National Pacific Oil Company, and 
respondent thereupon declined to hear said case ; that, desiring to re- 
lieve himself, so far as he might do so, from any legal disqualification, 
in order that the matters of business coming before his court might not 
suffer through delay, and because of the disqualification of the judges 
with respect to the great mass of oil litigation pending and impending 
therein, he indorsed said 1,125 shares of stock in blaiik and delivered 
the same to a broker in Los Angeles, with the request that they should 
be sold in the market at such price as was then ruling; that thereafter 
respondent was advised that such stock had been sold, and respondent 
on November 3, 1915, received a check for the purchase price thereof 
amounting to $16.90; that thereafter, in July, 1916, upon application 
for some form of provisional relief in the same case which had come 
before respondent in Fresno in October, 1915, the disqualification of 
respondent because of his ownership of the stock -herein referred to was 
again urged ; that thereupon respondent, conceiving that he had been 
disqualified in the case when the disqualification was first urged be- 
cause of his then ownership of such stock, and that as to such case such 
such'disqualification could not be removed by a subsequent sale of such 
stock, declined thereafter to hear said case, but as to any case which 
arose after respondent had entirely parted with his stock he conceived 
that no legal disqualification attached to him because of his previous 
ownership of said stock. 

With the filing of this answer on the part of the respondent, the 
United States filed a demurrer to the petition, which after a hearing 
was overruled. The case coming on for a hearing upon the petition 
and answer, the petitioner offered the testimony of Mr. A. L. Weil and 
Mr. Oscar Sutro, in which they stated the circumstances under which 
the alleged disqualification of Judge Bledsoe was brought to his atten- 
tion in the first instance by the defendants, and his action with respect 
thereto. In an additional answer filed by Judge Bledsoe, relating to 
the testimony of Mr. A. L. Weil and Mr. Oscar Sutro, Judge Bledsoe 
states that in his original answer he referred to a prior hearing in Los 
Angeles on "some phase of the oil litigation," wherein he suggested his 
own disqualification, and the disqualification was waived by the parties 
to the action, and not to the hearing at Fresno referred to by Mr. Weil 
and Mr. Sutro. We are of opinion that this particular controversy 
concerning the time and circumstances relating to the suggested dis- 
qualification of the respondent and the waiver of disqusdification is 
immaterial to any issue now before this court. 

The question to be determined is whether Judge Bledsoe is in any 
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way "concerned in interest" in the pending suit by reason of a stock- 
holder's liability growing out of his ownership of 2,250 shares of stock 
of the Consolidated Midway Oil Company prior to February 1, 1912, 
and his ownership of 1,125 shares of stock of the National Pacific 
Oil Company, into which the former company was reorganized, and 
the ownership of the latter stock in lieu of the former from February 
1, 1912, to November 3, 1915. Section 20 of the Judicial Code pro- 
vides: 

"Whenever It appears that the Judge of any District Conrt Is In any way 
concerned in interest in any suit pending therein, or has been of counsel or 
is a material witness for either party, or is so related to or connected with 
either party as to render it lm(>roper, in his opinion, for him to sit on the 
trial, it shall be his duty, on appUcation by either party, to cause the fact 
to be entered on the records of the court ; and also an order that an authenti- 
cated copy thereof shaU be forthwith certified to the senior Circuit Judge for 
said circuit then present In the circuit ; and thereupon such proceedings shaU 
be had as are provided in section fourteen." 

. The case referred to by counsel on both sides as determining this 
question was mainly that of Meyer v. City of San Diego, 121 Cal. 
102, 53 Pac. 434, 41 L. R. A. 762, 66 Am. St. Rep. 22. The rule 
stated in that case is that a judge is disqualified in any litigation where 
he has any certain, definable, pecuniary, or proprietary interest which 
will be directly affected by die judgment that may be rendered. The 
court, in support of this rule, referred to a number of cases, among 
others that of North Bloomfield G. M. Co. y. Keyser, 58 CaU 315. In 
that case the respondent was the presiding judge in the superior court 
of Yuba county, Cal., and an owner of lots in Yuba City, in the county 
of Sutter, bordering upon the Feather river. The city of Marys- 
ville is situated on the north bank of the Yuba river, at its junction 
with the Feather river. In an action brought by the city of Marys- 
ville against the North Bloomfield Gravel Mining Company and others, 
it was alleged that the mining operations of the defendants on the 
headwaters of the Yuba river were filling up the Yuba river with min- 
ing sediment, slickens, and small stones, which, being carried down 
the channel, caused the waters of the river in the winter season to 
overflow its banks, and the sediment, slickens, sand, and small stones 
to be deposited on the lands of the city of Marysville bordering upon 
the Feather river. The defendants moved for a change of venue, 
upon the ground that the presiding judge was directly interested in 
the result of the action. The land owned by the judge was not in 
the city of Marysville, the complainant in the action, but in Yuba City, 
on the opposite side of the Feather river, and, while it was not involved 
in the action, it was equally affected by the mining operations com- 
plained of. The judge denied the motion for a change of venue, 
holding that, as he was not interested in the case, he was not dis- 
qualified from sitting in the cause, whereupon certain of the defend- 
ants applied to the Supreme Court for a writ of prohibition to pre- 
vent Judge Keyser from acting in the cause. The Supreme Court, 
speaking through Judge Ross, said: 

"It Is an ancient maxim, and one founded In the most obvious principles of 
natural right, that no man ought to be a judge in his own cause. That prln- 
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clple finds expression in onr statute in these words: 'No Justice, judge, or 
justice of the peace shall sit or act in any action or proceeding: 1. To which 
he is a party, or in which he is interested/ • • • Section 170, CJode Civ. 
Proc. This provision should not receive a technical or strict construction, 
but rather one that is broad and liberal. 'The court ought not to be astute to 
discover,' said the Supreme Court of Michigan, in Stockwell v. Township 
Board of White Lake, 22 Mich. 350, 'refined and subtle distinctions to save a 
case from the operation of the maxim, when the principle it embodies be- 
speaks the propriety of its application. The immediate rights of fitigants 
are not the only objects of the rule. A sound public policy, which is interested 
in preserving every tribunal appointed by law from discredit, imperiously 
demands its observance.' Undoubtedly the prohibition does not extend to 
cases where the Interest la simply in some question or questions of law in- 
volved in the controversy, or when it is indirect and remote ; and if the inter- 
est of Judge Keyser in the suit pending before him extends no further than 
that, it Is dear that he is not cUsqualifled to determine the cause. But we 
cannot so regard his interest upon the facts as presented." 

It was accordingly held that the judge had an interest in the out- 
come of the litigation, and that it was a direct, measurable, pecuniary 
interest, and that he was disqualified to sit in the case. 

We are of opinion that, under the rule stated in these two cases, 
and in the cases cited by the court supporting the doctrine there de- 
clared to be the law, Judge Bledsoe is concerned' in interest in the 
result of this suit by reason of his stockholder's Hability in the com- 
panies mentioned. We are of opinion, furthermore, that inasmuch 
as the matter is submitted with expressed disavowal of any purpose 
other than to obtain a ruling upon the miked, legal question involved, 
the court need not be astute in making nice distinctions as to the mean- 
ing of the words "concerned in interest," but can best do full justice 
in the premises by holding that, under the showing made, the judge 
is sufficiently related to the litigation to impel the conclusion that he 
is concerned in interest, and therefore should not sit. 

A writ of mandamus will accordingly issue directed to Hon. Ben- 
jamin F. Bledsoe, Judge of the United States District Court for the 
Southern District of California, requiring him to enter an order in 
the records of the court in these cases in accordance with this opin- 
ion, and that an authenticated copy thereof be forthwith certified to 
Hon. William B. Gilbert, the senior Circuit Judge of this circuit. 



FREBMAN v. UNITED STATES.* 

(Circuit CJourt of Appeals, Ninth arcuit July 16, 1917.) 

No. 2734. 

1. Post Officb ^=»35 — Fraudulent Use of Mails — Defenses. 

In a prosecution for using the mails in the execution of a scheme to 
defraud, it was not a defense that the letters charged to have been mailed 
were mailed in reply to decoy letters sent by post office inspectors, where 
the decoy letters were not sent for the purpose of suggesting the couunis- 
sion of a crime, but for the purpose of ascertaining whether defendant 
was engaged in using the mails in a scheme to defraud. 

■' ■ ■ II.. ; . —_——.— _.^_____ , ■ 

^=»For oUier cum ■«• samt topic ft KEY-NUMBBB in all Key-Numbertd Digest! ft Indexes 
243 F.— 23 • Rehearing denied October 8, 1917. 
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2.. Cbihinal Law «=>1043(3), 1056(1)— Neckssitt of Objections and Excep- 
tions. 

The objection that the letters charged to have been mailed were 
mailed in answer to decoy letters was not available on appeal, where no 
objection was made in the court below to the introduction of the letters on 
that ground, and no exception was taken to an instruction that it was 
immaterial that the letters were addressed to fictitious persons and sent 
in response to decoy letters, and that it was the duty of the Post Office De- 
partment, upon learning or suspecting that any scheme to defraud was 
being operated through the mails, to see that the fraud was uncovered. 

3. Gbiminal Law «=>371(1), 110&(1) — ^Evidencb op Otheb Offenses — Habm- 

LEss Ebbob. 

Defendant was charged with using the mails in the execution of a 
scheme to defraud, whereby persons, Irrespective of their symptoms or 
whether they were in health or disease, would be informed by defendant 
that they were afflicted with diseases which he could or would cure upon 
payment of certain sums of money. A witness not named in the indict- 
ment as one of those to whom letters were mailed testified to correspond- 
ence with the concern operated by defendant and that he tools treatment 
in person. ^Held, that if, as defendant claimed, the treatment was for an 
actual ailment and given in good faith, defendant was not injured thereby, 
while, if the evidence indicated that the treatment was not in good faith, 
and was for an alleged ailment from which the witness was not suffering, 
it was competent for the purpose of showing want of good faith, and 
as tending to show the intent with which the acts charged in the indict- 
ment were done. 

4. Gbiminal Law ^=>1129(4) — ^Assionicbnt of Bbbob — Sufficiency. 

Where about 20 objections were taken to the testimony of a witness, 
an assignment of error that the court erred in admitting the testimony 
of such witness "as to what was done by the defendant prior to 1910," 
and in refusing to strike out **portlons of such testimony," and "in over- 
ruling each of the objections of defendant to the testimony of the said 
witness," was insufficient, as it was not directed to any one of the objec- 
tions to the testimony. 

6. Post Office ^=>48(8) — Gbiminal Offenses — ^Admissibility of Evidence. 
On a trial for using the mails in furtherance of a scheme to defraud, 
whereby persons would be treated for diseases, whether afflicted there- 
with or not, the indictment charged that the scheme was devised in May, 
1912, and that letters were sent in execution thereof at different times 
from July to November of that year. Held^ that testimony of a former 
employ^ of the concern with which defendant was connected, as to de- 
fendant's connection therewith and the course of business dealing when 
he was so employed in 1909 and 1910, was not so remote from the dates 
charged in the indictment as to be inadmissibla 

6. Gbiminal Law «=s>1147 — Review — ^Discbetion— Punishment. 

The nature of a sentence in a criminal case rests in the discretion of 
the trial court, and such discretion will not be reviewed by the Circuit 
Court of Appeals in any case where the punishment assessed is within the 
statutory limit. 

In Error to the District Court of the United States for the First 
EKvision of the Northern District of California; Maurice T. Dooling, 
Judge. 

Gideon M. Freeman was convicted of an offense, and he brings 
error. Affirmed. 

An indictment in five counts charged that the plaintiff in error, doing 
business under the name of Dr. Jordan, L. J. Jordan Company, and Jordan 
Museum of Anatomy, devised a scheme or artifice to defraud, or for obtaining 

^ssFor other cases see same topic ft KEY-NUMBER in all Key-Numbertd Digests & lodexes 
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money or property by means of certain false pretenses, to be effected by means 
of the post-office establishment of the United States, the substance of which 
was that he should place or cause to be placed advertisements In newspapers 
of general circulation, or in letters, booklets, or other prints, setting forth in 
substance that Dr. Jordan was a physician practicing in San Francisco, and 
especially qualified to treat private diseases of men, and by means of said 
advertisements, letters, booklets, and other prints he then and there intended 
to cause or induce John Hammer, J. P. Millspaugh, George P. Alberts, Anson 
Ashford, and John Caroway, and divers other persons whose names are un- 
known, and the public generally, to open correspondence with Dr. Jordan by 
means of the post office, relative to their real or supposed ailments, which 
correspondence would be answered by the supposed Dr. Jordan by means of 
letters placed in the post office, stating that said persons, irrespective of 
their symptoms, or whether they were In health or disease, were afflicted 
with diseases which he could, cure, and would, cure upon payment to him of 
certain sums of money, and the indictment set forth other details to show that 
the scheme was fraudulent It charged, further, that the plaintiff in error, on 
July 2, 1912, for the purpose of executing said scheme, placed or caused to be 
placed in the post office, to be delivered thereby, a certain letter, upon which 
postage had been prepaid, addressed to John Bammer, Colusa, Cal., a copy of 
which letter was set out in the indictment. The other four counts were iden- 
tical with the first, except that the letters were alleged to have been mailed to 
the other persons named in the Indictment Upon the trial the plaintiff in error 
was found guilty as charged, and he was sentenced to pay a fine of $1,000 and 
to be Imprisoned for one year in jalL 

Knight & Heggerty and Charles J. Heggerty, all of San Francisco, 
Cal., for plaintiff in error. 

John W. Preston, U. S. Atty., and Annette Abbott Adams, Asst. 
U. S. Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1, 2] 
It IS contended that the writing and mailing of the letters which are 
set out in the indictment were not criminal, and do not constitute 
crimes, for the reason that the letters were solicited by the United 
States post office inspectors in letters written by them and sent through 
the mails to Dr. Jordan as decoy letters, that the government officers 
initiated the crime, and that the case is thereby brought withirj the 
principle of the decisions of this court in Woo Wai v. United States, 
223 Fed. 414, 137 C. C. A. 604, and Sam Yick v. United States, 240 

Fed. 60, C. C. A. . The ruling in each of the cases so referred 

to was based upon the ground that the ^vemment officers had sug- 
gested the crime and induced its commission, and that the offense did 
not have its origin in the mind of the accused." The distinction be- 
tween those cases and the case at bar is plain. Here the accused was 
suspected of being engaged in using the mails in a scheme to defraud. 
It was to ascertain whether such was the case, and not to suggest the 
commission of a crime which otherwise would not have been commit- 
ted, that the decoy letters were written. The case comes clearly within 
the doctrine of Grimm v. United States, 156 U. S. 604, 15 Sup. Ct. 
470, 39 L. Ed. 550, in which it was said : 

"It does not appear that it was the purpose of the post office inspector to 
Induce or solicit the coipmission of a crime, but it was to ascertain whether 
the defendant was engaged in an unlawful business.'* 
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See, also, Goldman v. United States, 220 Fed. 57, 135 C. C. A. 625, 
and cases there cited. 

The contention of the plaintiflf in etror is further answered by the 
fact that in the court below no objection on the ground which is now 
urged was made to the introduction of the decoy letters, nor was any 
exception taken to the instruction to the jury in which it was said : 

'It Is not material that such letter or letters was addressed to fictitious per- 
sons and sent in response to test letters, to decoy letters sent them by the 
post office inspectors. It is the business of the executive officers of the 
government to see that this law is enforced, and when the Post Office Depart- 
ment, through its representatives, in the discharge of their duty, learn or 
suspect that any scheme to defraud is being operated through the United 
States mails, it is their duty to see that the fraud is uncovered." 

[3] Error is assigned to the admission of the testimony of Walker, 
a witness for the prosecution, as to correspondence which he had with 
the Jordan Museum, and to the denial of the motion of plaintiff in er- 
ror to strike out the testimony of the witness that he took treatment in 
person. Walker, who resided at San Jose, testified that he had corres- 
pondence with the Jordan Museum, and that he had received letters 
purporting to be from Dr. L. J. Jordan, which letters he identified, and 
that after the first correspondence he visited the Jordan Museum and 
received treatment there from a supposed Dr. Jordan, a man who 
looked very much like the plaintiff in error. It is unnecessary to 
consider at length the testimony given by the witness. If it is true, as 
the plaintiff in error asserts, that the evidence shows that the treat- 
ment he received was for an actual ailment, and was given in good 
faith, the evidence could not have injured the plaintiff in error; on 
the contrary, its effect would have been to his benefit. But if the evi- 
dence indicated that the treatment was not in good faith, and was for 
an alleged aihnent from which the witness was not suffering, it was 
competent for the purpose of showing the want of good faith in the 
conduct of the business in which the plaintiff in error was engaged. 
The evidence of the correspondence and evidence of the treatment 
were also clearly admissible as tending to show the intent with which 
the acts charged in the indictment were done. Colt v. United States, 
190 Fed. 307, 111 C. C. A. 205; Thomas v. United States, 156 Fed. 
897, 84 C. C. A. 477, 17 L. R. A. (N. S.) 720; Brooks v. United States, 
146 Fed. 223, 76 C. C. A. 581 ; Kettenbach v. United States, 202 Fed. 
377, 120 C. C. A. 505, and cases there cited. 

[4, 5] The witness Boemer was called by the government to show 
the course of the business dealings of the Jordan Museum, for which 
he occupied the position of stenographer from May, 1909, to October, 
1910. It is contended that the testimony was incompetent, for the rea- 
son that the indictment diarged the scheme to have been devised in 
May, 1912, and the letters to have been sent at different dates from 
July to November of that year. It is to be observed, first, that the as- 
signment of error is not sufficient to direct the attention of the court 
to any particular error in the admission of the testimony. It assigns 
as error the admission of testimony of the witness "as to what was 
done by the defendant prior to 1910," and the refusal of the court "to 
strike out portions of said testimony/' and "in overruling each of the 



Digitized by VjOOQIC 



FBBEMAN V. UNITED STATES 367 

objections of defendant to the testimony of the said witness/' There 
were about 20 obj^tions to the testimony, and the assignment is not 
directed to any one of them. 

But, irrespective of the defective assignment, we think all the testi- 
mony was admissible. Boemer testified as to a course of dealing 
during the time while he was in the employment of the Jordan Mus- 
eum, which was in harmony with that which the evidence disclosed as 
to the period covered by the indictment. He testified that the plaintiff 
in error was one of the directors of the company which carried on the 
business, that in his name was issued the license to do the business, 
for which $25 was paid quarterly, that the plaintiff in error had au- 
thority to sign checks, and that he received monthly his share of the 
profits of the business. The time referred to in the testimony of 
Boemer was not so remote from the dates charged in the indictment 
as to render the evidence inadmissible to show the course and methods 
of the business so conducted by the plaintiff in error and his associ- 
ates, his relation to that business, the sending out of letters and circu- 
lars to correspondents in the forms that were used in the correspond- 
ence referred to in the indictment, and, in general, the commission of 
offenses of the same nature as those for which the plaintiflf in error 
was indicted. , 

It is urged that the evidence is insufficient to prove the material 
allegations of the indictment, and that the court erred in denying the 
motion of the defendant, made at the conclusion of the government's 
case, to take the case from the jury. The presentation of that motion 
to the court below is ineffectual to bring the question of the sufficiency 
of the evidence before this court, for the reason that after the motion 
was denied, the plaintiflF in error introduced evidence on his own be- 
half, and at the conclusion of the whole case, did not renew his mo- 
tion. 

[B] It IS urged that, in consideration of the nature of the testimony, 
this court should modify the sentence and iudgment, so as to omit the 
imprisonment of the plaintiff in error. To this it is to be said that 
the question of the nature of the sentence was one which rested in the 
discretion of the court below, a discretion which will not be reviewed 
in this court in any case where the punishment assessed is within the 
statutory limits. It is true that in United States v. Wynn (C. C.) 11 
Fed. 57, and Bates v. United States (C. C.) 10 Fed. 92, it was held that 
a Circuit Court, on appeal from a District Court, was not bound to 
impose the same sentence as was imposed by the court below; but 
those rulings were made in view of the peculiar languaee of the third 
section of the act of March 3, 1879 (20 Stat. 354, c. 17^, which pro- 
vided that: 

''In case of an affirmance of the Judgment of the District Court, the Cir- 
cuit Court shaU proceed to pronounce final sentence and to award execution 
thereon." 

There is no such provision in' the act creating the Circuit Court of 
Appeals. Those courts are given only appellate jurisdiction to review, 
bj appeal or by writ of error, final decision in the District Court 
. We find no error. The judgment is affirmed. 
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CITY OF CHICAGO v. WHITE TRANSP. CO. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1917.) 

No. 2421. 

1. Municipal Cobpobatiors ^=>723^-Liabilitt fob Mabitimx Tobt — ^EfYEcr 

OF State Law. 

A suit In admiralty may be maintained against a municipal corporation 
for a tort, if a cause of action is stated under the maritime law, although 
the same acts of its servants would not constitute a cause of action 
under the local state law. 

2. Municipal Cobpobations ^=s>863 — Liabilitt in Admibaltt — ^Mabitime 

Tool. 

libelant's steamer was tied up for the winter in the Chicago river, when 
on a very cold night a fireboat owned by the city, in fighting an elevator 
fire on the bank, located near the steamer, so handled its apparatus that 
her hold was filled with water and her dedt and side coated with ice, 
causing her to sink. Held, that the injury was maritime, for which, if due 
to negligence, the city was liable in admiralty. 

3. Municipal' Cobpobations ^=»853 — ^LtIabilitt fob Tobts — Negligence of 

Sebvants. 

Evidence that the fireboat unnecessarily remained In its position, with 

knowledge by its captain that the steamer's hold was filling and she was 

listing more and more from the accumulating ice, and that it was moved 

only because of fear of Injury from the sinking steamer, held to sustain 

' a finding of negligence. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in admiralty by the White Transportation Company, owner of 
steamer Arizona, against the City of Chicago. Decree for libelant, 
and respondent appeals. Affirmed. 

Chester E. Cleveland, of Chicago, 111., for appellant. 
Charles E. Kremer, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

BAKER, Circuit Judge. [1] I. Appellee's steamer, the Arizona, 
was sunk in the Chicago river through the alleged negligence of the 
city's servants in the management of one of the city's fireboats. By the 
law of Illinois a municipal corporation is not liable to the owner of 
property for negligence of firemen in the performance of their duty. . 
This, of course, applies to acts within the sovereign dominion of Illi- 
nois. In the case of Workman v. New York City, 179 U. S. 552, 21 
Sup. Ct. 212, 45 L. Ed. 314, it was held that for every maritime tort 
there is redress if the admirdty court has jurisdiction of the offending 
person or thing; that, though a libel in personam is not maintainable 
against a sovereign, it is not for lack of a cause of action in admiralty, 
but on account of the sovereign's immunity from process ; that a mu- 
nicipal corporation, like private corporations and persons within the 
reach of the court, is subject to process ; and therefore that a munici- 
pal corporation must respond to a libel in personam if a cause of action 
is stated under the maritime law, although the same acts of its serv- 

^s»For oUier cases see same topic it KET-NUMBBR in all Key-Numbered Digests ft Indezea 
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ants would not constitute a cause of action under the local law of the 
state. So the present libel in personam was a proper proceeding. 

[2] 11. At the close of navigation, the libel alleged, the Arizona 
was laid up for the winter at a dock on the east side of the Chicago 
river ; that one night in midwinter a fire broke out in a grain elevator 
located on the west bank of the river, northwest of the Arizona; that 
a gale was. blowing from the northwest, and the thermometer registered 
below zero ; that the fireboat negligently took a position in the river 
near the Arizona, and negligently operated and continued to operate 
the fire apparatus in such a way that the water therefrom ran into the 
Arizona's hold, and also formed large masses of ice on her decks, cab- 
ins, rails, and port side, so that she began to list to port, and finally 
sank, all without fault of the libelant. The damages asked .were the ex- 
penses of raising and repairing her. 

Do these allegations exhibit a cause of action? In the Workman 
Case and in the other citations by appellee (Thompson Navigation Co. 
V. City of Chicago [D. C] 79 Fed. 984; Philadelphia v. Gavagnin, 62 
Fed. 617, 10 C C. A. 552; The Major Reybold [D. C] 111 Fed. 414; 
Port of Portland v. United States, 176 Fed. 866, 100 C. C. A. 336; 
Island Transportation Co. v. Seattle [D. C] 205 Fed. 993), the in- 
juries to the libelants' vessels occurred through collisions ; that is, the 
negligence of the municipal corporations was in the operation of their 
vessels as vessels. Here, it is to be observed, the sole negligence charg- 
ed consisted in bringing the fire apparatus so near the Arizona, and 
operating it in such a way, as to cause her to sink. No direct prece- 
dent has been cited by counsel or found by us; and so the question 
must be answered in the light of analogies. If the damage to the 
Arizona had resulted from the operation of fire apparatus located up- 
on the banks of the river, a different question would be presented. 
Here, however, not only the Arizona, but also the instrumentality 
which injured her, was upon the navigable waters of the United States. 
In the federal license of the fireboat there were no provisions which 
would exempt the city of Chicago from any maritime liability which 
under the same circumstances would fall upon a private corporation or 
individual. It would therefore seem that, following in the line of the 
principles declared in the Worlanan Case, a municipal corporation is 
liable for any negligent act, committed on navigable waters, which 
would render any private corporation or any individual liable. And 
as to these latter, liability is created not merely by the negligent han- 
dling of their vessels, but as well by the negligent setting in motion of 
any force from their vessels which causes an injury to another vessel 
upon navigable waters. In The Chickasaw (C. C.) 41 Fed. 627, a 
steamer, moored to her wharf and with her furnaces fireless, cut loose 
a coal flat which was lashed to her side ; the coal flat was carried down 
by the current of the river and drifted against and injured the libelant's 
vessel; and the decision turned on the question whether under the 
evidence the act of the Chickasaw's mate in setting the coal flat adrift 
was a negligent act. Very obviously the movements of the Chickasaw 
herself were not involved ; but the injury to the libelant's vessel was 
caused by the impact of the coal flat.. In The Clarita, 23 Wall. 1, 
23 L. Ed. 146, a privately owned fireboat negligently permitted a burn- 
Digitized by VjOOQIC 
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ing vessel, which the fireboat had taken in tow, to get loose and to 
drift near and set fire .to the libelant's bark. The negligence charged 
and proven consisted not at all in the lack of proper equipment or of 
proper management of the fireboat as a vessel; it consisted in the 
failure to provide fireproof hawsers which would have enabled the 
fireboat to prevent the burning vessel from escaping and communicat- 
ing fire to other vessels. If any analogies may be drawn from these 
citations to the present case, they certainly are not as close as might 
be desired; but we believe that they justify, if not require, the applica- 
tion of the Workman decision to the present libel. 

[3] III. The Arizona was tied with chains to a dock on the east 
side of the river about 200 feet east southeast of the burning elevator 
which was on the west side of the river. South of the burning elevator 
about 75 feet was the Minnesota elevator which the fire marshal had 
instructed the captain of the fireboat to save. Many other men and ap- 
paratus were engaged in other assigned tasks in tiie general effort to 
subdue and prevent the spread of the fire. A gale of 40 miles an hour 
was blowing from the northwest. The fireboat tied a forward line to 
a vessel lying south of the Arizona and an aft line to the Arizona, so 
that the fireboat lay on the port quarter of the Arizona. From this 
fjosition the fireboat threw water on the south wall and the south por- 
tion of the east waU of the burning elevator. Spray from the nozzles 
was blown upon the aft part of the Arizona, water flowed through her 
hatches into her hold, and ice forflied on the port side of her deck and 
cabins. She soon began to list, and finally, under the weight of ice 9 
feet thick and of the water in her hol^, she snapped her chains and 
sank. 

The fireboat began her operations about 10 p. m. and continued fast 
to the Arizona until about 4 a. m. The Arizona sank about 7 a. m. 

In the testimony of the captain of the fireboat and of one of his men, 
it was claimed that when they arrived the Arizona was already listing; 
that on examination her hold was found to contain a large quantity of 
water ; and that, as she continued to list, water came into her through 
seams in her port side above the water line. But the testimony re- 
specting the Arizona's condition before and after the sinking clearly 
establishes that the sole cause was the water from the nozzles of the 
fireboat, and the claim to the contrary is not now urged by appellant. 

One contention of appellant is that the absorption of the men in 
fighting the fire, together with the darkness and smoke, prevented them 
from noticing and appreciating the increasing peril of the Arizona. 
Not long after the fireboat had been in operation the captain observed 
the listing and sent men on board the Arizona. These men, at the 
captain's direction, put in siphons to draw water from tlie hold. And 
the captain saw that water was being thrown in faster than it was 
being taken out ; that she was sagging at the stem and listing to port 
more and more; and that "there was ice only at the aft part of her 
(right where the fireboat was), there was no ice forward at all, because 
there was no chance for ice there." And when he finally quit the 
Arizona it was because her condition was such that he thought she 
might break her chains at any moment and imperil his fireboat. 
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Appellant's principal argument on the evidence is that the position 
taken by the fireboat was "necessary and the only one suited for the 
purpose of effectually extinguishing the. fire and protecting adjoining 
property/' The captain and others, as experts, gave that as their opin- 
ion, and there was no expert tefetim<my to the contrary. The reason 
given for the opinion was that thus the streams of water could be 
thrown directly against the wind and that this method was the most 
effective. If that be accepted as true, nevertheless the inquiry must be 
extended to the subsequent circumstances as the continually increasing 
peril to the Arizona became apparent. From the portion of the cap- 
tain's testimony quoted in the preceding paragraph, it is evident that 
the range of spray from the fireboat's nozzles was comparatively lim- 
ited. Would a reasonably prudent person have persisted or would he 
have changed his position ? It would seem that a comparatively slight 
shifting of position would not have materially interfered with the exe- 
cution of the fireboat's assignment to save the Minnesota elevator. 
Further, according to the undisputed testimony of a witness, about 1 
a. m. "the wind changed around from the northwest into a west direc- 
tion and it changed tiie course of the fire." So, according to the cap- 
tain's theory of the greatest effectiveness, he continued in a relatively 
ineffective position for several hours before leaving the Arizona ; and 
it was during those hours that the Arizona came to the point of immi- 
nent ^eril. It was only on accoimt of the resulting peril to his fire- 
boat that the captain left and went to the east side of the river to con- 
tinue his operations. And at that time, according to the captain's own 
testimony, the fire "was darkened down, under control, well under con- 
trol." If in the first hours the raging blaze prevented him from going 
to the east bank opposite the Minnesota elevator, it would seem rea- 
sonable to infer that during a material time preceding 4 a. m. he could 
at least have made the slight shift necessary to avoid the further load- 
ing of the Arizona with water and ice, because the condition of hav- 
ing the fire "darkened down and well under control" was not an instan- 
taneous occurrence at 4 a..m. 

The principle for guidance was : 

"Where the danger Is great, the greater shonld be the precaution, as prudent 
men In great emergQndes employ their best exertions to ward off the dan- 
ger." The Clarlta, supra. 

But the record impresses us that the captain believed that for any 
damage he did in operating the fire apparatus no action would tie, and 
that he acted accordingly. 

There is no contention that appellee was in any way at fault. 

Our conclusion is that the evidence sustains the charges of negli- 
gence laid in the libeL 

The decree is affirmed. 
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EL O. STAUDC MWg' €X>. ct al. ▼. lABOHBABDE ct aL 

lObciiit Cooft of Appeals, Fint Orciiit. June 7, lAlt) 

Ka mVL 

1. Cocnna ^=9332— Pbacticb— BmuEBi 

Tlie Equity Boles, wtildi went Into effect In Febrnaij, 1913, appij to 
pfDoeediBSS in causes tben pending, as wefl as tiiose tbereafter ImNi^t. 

2, Coumn ^=s»3S7—'TEDauLi^ Covwn^ErwEcr or DiamaoAi^-^osTB. 

/Tfae time for taUja^ of depositioiis under equity nile 47 096 Fed. xxxt 
115 C. C A. xzxi) liaTinsr expired, tbe cause was placed on tbe trial 
calendar porsoant to role 56 (ld8 Fed. zxxir, 115 G. G. A. xxsIt). Ttiere- 
aiter, on stipulation of tbe parties tbat tbe case sbould be continned by 
^ beinc dn^yped from tbe trial calendar as provided in equity rule S7 (196 
Fed. zxxtir, 115 G. G. A. xxxIt), tbe cause was ordered dropped; tbe 
order directing payment of all oosts by tbe paitiesw Rule 57 declares 
tbat continuances beyond tbe term by consent of tbe parties shall be al- 
lowed on condition only tbat a stipulation be signed by counsel for all 
parties and tbat all costs incurred theretofore be paid, whereupon an or- 
der shall be entered dron)ing tbe case fronr tbe trial calendar, subject to 
reinstatement within one year upon application by either party, but, if 
not so reinstated, the suit sliall be dismissed without pr^udioe to a new 
one. Neither party applied for reinstatement within the year. Held^ that 
both were equally in default, and in such case a subsequent order of dis- 
missal could not assess defendant's costs against plaintiff. 

Appeal from the District Court of the United States for tfae District 
of New Hampshire; Edgar Aldrich, Judge. 

Suit by the E. G. Staude Manufacturing G)inpany and another 
against Elie W. Labombarde and others. From the decree dismissing 
bill without prejudice, but awarding costs to defendants (229 Fed. 
1004), plaintiffs appeal. Reversed and remanded, with directions. 

Nathan Heard, of Boston, Mass. (Maurice M» Moore, of Boston, 
Mass., and Amasa C. Paul, of Minneapolis, Minn., on the brief), for 
appellants. 

George A. Rockwell of Boston, Mass., for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and HALE, Dis- 
trict Judge. 

BINGHAM, Circuit Judge. This is a suit in equity, in which the 
E. G. Staude Manufacturing Company, a Minnesota corporation and 
the Potdevin Machine Company, a New York corporation, are plain- 
tiffs, and Elie W. Labombarde, of Nashua, N. H., and the Interna- 
tional Paper Box Machine Company, a Maine corporation, are defend- 
ants. 

The suit was begun in the United States Court for the District of 
New Hampshire on August 14, 1911, charging infringement of let- 
tcrft patent and praying for an injunction and an accounting. Sep- 
tember 22, 1911, the defendant filed an answer, and November 6, 1911, 
the plaintiffs filed their replication. The case being at issue the plain- 
tiffs took depositions to make out a prima facie case and filed them in 
court February 14, 1913. During the period prior to and ending July 

#a»For ether cmm lee same topic ft KBT-NUMBER In all Key-Numbered iJlsesU ft Indexes 
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9, 1913, the defendants took the depositions of ten fact witnesses and 
one expert. These depositions have never been filed in court. Sep- 
tember 13, 1913, the case being on the trial calendar, the parties agreed, 
as follows: 

"It is hereby stipulated by and between the parties In the above-entitled 
case that the same shall be continued from the September, 1918, term of this 
court by being dropped from the trial calendar as provided In equity rule ST." 

September 19, 1913, the court entered the following order: 

*'Upon reading and filing the foregoing stipulation, it Is hereby ordered that 
the above-entitled case be dropped from the trial calendar In accordance with 
the provisions of equity rule 57, aU costs to date to be forthwith paid by the 
parties." 

December 13, 1915, the plaintiflfs brought suit upon the same letters 
patent in the United States Court for the Northern District of Illinois, 
Eastern Division, against the Qiicago Carton Company, a customer 
of the defendants, charging infringement This "was done upon the 
supposition that rule 57 would operate to dismiss the [New Hamp- 
shire] case." December 20, 1915, the defendants filed a motion that 
the time for completing plaintiffs' evidence be limited to February 1, 
1916. December 29, 1915, the plaintiffs filed a motion that the case, 
"not having been reinstated to the trial calendar within a year from 
the entry of the order dropping the case from the trial calendar on 
September 19, 1913, be now dismissed without prejudice." Decem- 
ber 30, 1915, after hearing, the court granted the defendants' motion 
of December 20, 1915, and denied the plaintiffs* motion of December 
29, 1915, and entered an order limiting the time for the taking of 
plaintiffs' evidence in rebuttal to March 1, 1916. January 10, 1916, 
the plaintiffs filed the following motion : 

"And now come the plaintiffs and show the conrt that, having exhibited their 
bin In this court against the above-entitled defendants, who have appeared 
thereto, and the defendants having prayed for no affirmative relief, nor had 
accrued to them any substantial right since the suit was commenced, these 
plaintiffs are now advised to dismiss their said bill. The plaintiffs therefore 
move that the said bill may st^nd dismissed out of this court without preju- 
dice, and with costs accruing subsequent to the order of September 13, 1913, to 
be taxed against the plaintiffs." 

February 8, 1916, a hearing was had before the court on the plain- 
tiffs' motion of January 10, 1916, and the decision was reserved. Feb- 
ruary 19, 1916, an opinion was filed, in which it was ruled that "the 
defendants should be indemnified not only for taxable costs, but for 
incidental expenses, including reasonable expense of counsel fees, 
which would be lost in subsequent litigation," and a commissioner was 
appointed to determine and report the taxable costs and incidental ex- 
penses. Later the commissioner reported the incidental expenses, "in- 
cluding reasonable expense of counsel fees," as $416.29, and the tax- 
able costs to be a docket fee of $20, and travel and attendance at Lit- 
tleton, Portsmouth, and Concord, three terms in 1913, four terms in 
1914, four terms in 1915, and three terms in 1916y $94.50; and on 
January 30, 1917, a final decree was entered dismissing the bill with- 
out prejudice to the plaintiffs, and awarding that they pay the def end- 
Digitized by VjOOQIC 



364 213 FEDEKAI* REPOSTEB 

ants the items above stated, amounting to $530.79. From this decree 
the present appeal was taken. 

[i] In their assignments of error the plaintiffs say that the court 
erred (1) in ordering them to pay to the defendants, as an indemnity, 
any sum on account of allied incidental expenses ; and (2) in includ- 
ing as taxable costs anything for travel and attendance of the defend- 
ants. The questions raised 1^ these assignments have been aigued by 
cotmsel as though the authority of the trial court in the premises was 
governed entirely by the general principles of equity practice regulat- 
ing such matters, and not by the equity court rules which went into ef- 
fect February 1, 1913, and which are applicable to all proceedings in 
causes then pending or thereafter brought, save in certain instances 
with which the proceedings in this case are not concerned. 

[2] The real question^ as it seems to us, is whether the court, in 
view of the facts appearing upon the record, had authority to order a 
dismissal of the suit other than as directed in the equity rules of 1913, 
and in particular rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv). 

Under rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi), a plaintiff's deposi- 
tions are to be tajcen and filed "within sixty days from the time the 
causeJs at issue, those of the defendant within thirty days from the ex- 
piration of the time for the filing of plaintiff's depositions, and rebut- 
ting depositions by either party within twenty days after the time for 
taking original depositions expires," unless otherwise ordered by the 
court or judge for good cause shown. By rule 56 (198 Fed. xxxiv, 
115 C. C. A. xxxiv) it is provided that after the time has elapsed for 
taking and filing depositions the case shall be placed on the trial cal- 
endar, and that thereafter no further testimony by deposition shall be 
taken, "except for some strong reason shown by affidavit"; and by 
rule 57, after a cause is placed on the trial calendar, it is provided that: 

"Ck>iitinuance0 beyond the term by consent of the parties shaU be aUowed 
on condition only that a stipulation be signed by counsel for aU parties, and 
that all costs incnrred theretofore be paid. Thereupon an order shaU be 
entered dropping the case from the trial calendar, subject to reinstatement 
within one year upon application to the court by either party, In which event 
it shall be heard at the earliest convenient day. If not so' reinstated within 
the year, the suit shaU be dismissed without prejudice to a new one.'* 

By the record in this case it appears that, after the time had elapsed 
for taking depositions, the case was placed upon the trial calendar, 
and that, on September 19, 1913, an order was entered dropping it 
from the calendar pursuant to the agreement of the parties above set 
forth, and that neither party applied to the court within the year after 
the order was entered to have the case reinstated. 

On such a state of facts the rule is explicit that "the suit shall be 
dismissed without prejudice to a new one." No provision for costs, 
on dismissal under such circumstances, is made in the rule, and the 
reason for the omission is apparent when the facts upon which the rule 
authorizes dismissal are considered; for the entry of dismissal is to 
be made upon the failure of the parties to make application for re- 
instatement within the year, and neither having made the application, 
both are in default, so that neither is entitled to costs against the other. 

Being of the opinion that the trial judge, in view of equity rule 57, 
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was without authority other than to dismiss the suit without prejudice 
to a new one, it is unnecessary to consider whether, in the absence of 
rule 57, under the general principles of equity practice, oa the facts in 
this case, he would have had authority to make the order of dismissal 
c(Hiditional upon the pa}rment of an indemnity and taxable costs. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court for further proceedings not inconsistent with this 
opinion; the appellants recover their costs in this court 



THS OLARENCB L. BLAKESLEB. 

(Circuit Court of Appeals, Second Circuit May 8, 1917.) 

No. 246. 

1. Towage *»11(1)— LiABrLiTY of Tug fob Injuby to Tow— Genebal Rxtles 

GOVEBNING. 

A towing tug is not an insurer, and negligence is not presumed because 
of an injury to her tow not otherwise aocounted for, but must be afflrma- 
tlTely proved; nor is the tug liable for the master's error of Judgment, 
unless he makes a decision which nautical experience and good seaman- 
ship would condemn as unjustifiable at the time and under the circum- 
stances shown. 

2. Towage «=»15(2) — ^Liabiutt fob Injijbt to Tow — Pboof of Neglxgence. 

Allegations of negligence against a tug, causing one of the barges in 
her tow to fill and list, so that it became necessary to cast her adrift, 
held not sustained by the evidence, which rather tended to show that her 
leak was caused by colUsion with another barge, for which the tug was not 
in fault 

Appeal from ttie District Court of the United States for the South- 
em EKstrict of New York. 

Suit in admiralty by the Conklin & Foss Company, as owner of the 
barge Ruth, against the steam tug Clarence L. Blakeslee; the New 
Haven Trap Rock Company, claimant. Decree for libelant, and claim- 
ant appeals. Reversed. 

The libel alleged that the boat Ruth had received injuries (listing and los 
ing her deck cargo) by going adrift while in tow of claimant's tug Blakeslee. 
The Blakeslee, with a tandem tow of four boats, was on the morning of No- 
vember 15, 1915, in Bridgeport harbor bound for New York City. The Ruth 
was the hawser boat, and had under .her stem the No. 38. The tow left 
Bridgeport about 7 a. m. of the day mentioned, and at about 8 p. m. the Ruth 
and No. 38 were in trouble; the tow being then off Shlppan Point Both 
boats took in water to suoh an extent that they listed suffici^itly to dump 
their deck loads of crushed stone. They then righted, floated away, and were 
subsequently picked up, more or less injured ; the tug in the meantime having 
proceeded with the remaining two scows, which were not injured. ^ 

Of the allegations of negligence but three require notice: (1) That the tug 
did not seek shelter at Norwalk, when off that harbor; or (2) did not turn 
back for shelter after having passed Norwalk; and (3) the tow was improp- 
erly made up. 

Herbert Green, of New York City, for appellant 
Frederick W. Park, of New York City, for respondent 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 
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HOUGH, Circuit Judge (after stating the facts as above). [1] The 
rules regarding litigation such as this have been plainly and repeatedly 
stated by this court. The mere fact that a tow receives injury does 
not render the tug liable ; libelant must affirmatively prove negligence, 
which is not presumed merely because the injury is not otherwise ac- 
counted for. The Winnie, 149 Fed. 725, 79 C. C. A. 431. The tug is 
not an insurer, and is not responsible for a master's error of judgment. 
The W. E. Gladwish, 196 Fed. 490, 116 C. C. A. 185. Navigators are 
not to be charged with negligence, unless they make a decision which 
nautical experience and good seamanship would condemn as unjusti- 
fiable at the time and under the circumstances shown. The Nannie 
Lamberton, 85 Fed. 983, 29 C. C. A. 519. The line of demarcation 
between error of judgment and negligence is indicated in The E. B. 
Conine, 233 Fed. 987, 147 C. C. A. 661. The Frederick R. Ives (D. C.) 
25 Fed. 447, shows facts quite like this case. 

When the Blakeslee left Bridgeport, the wind was light and the 
Sound smooth. The weather conditions were such as to justify an 
experienced navigator, exercising ordinary prudence and familiar with 
ordinary conditions of proposed trip, to start out, having in view the 
character of his tow. Re McWilliams, 74 Fed. 648, 20 C. C. A. 580. 
The only harbor of refuge for vessels such as the Blakeslee and her 
tow between Bridgeport and Greenwich is Norwalk. Norwalk (Green's 
Ledge) Light was passed at 4:40 p. m. According to records of the 
nearest weather station (New Haven) the wind had risen to an aver- 
age of 23 miles per hour between 3 and 4 o'clock. It then moderated, 
and from 4 to 6 o'clock averaged 20 miles. The Blakeslee had no 
barometer, but as matter of fact the glass was rising, and it is testified 
by the government observer that "with a rising barometer and a 
moderating wind" it would be a reasonable expectation that "the wind 
(would) die down with the sun, and decrease in its velocity; in fact 
that is always invariably the rule." 

It is shown by uncontradicted evidence that the tow was in no 
trouble until after 6 p. m. The wind then increased, and at about 7 :30 
p. m. the master of the Ruth signaled the tug for help. The Blakeslee 
immediately cast off the towing hawser, and went back to the Ruth, 
to be told that the wife of the master was frightened and desired to 
be taken off. The tug captain inquired how much water there was in 
the Ruth, and was told four inches, a matter confessedly of no im- 
portance. The master of the Ruth did not testify, but the captain of 
No. 38 did, and his evidence is clear to the point that when the towing 
hawser was thrown off the Ruth "drifted underneath my bow; 
* * * she went up and down, and she knocked a hole in my bow." 
This collision with the Ruth was the sole cause of injury to No. 38. 
The tug, having picked up her hawser, resumed towing, but within 
half an hour was again signaled, this time by the No. 38. That boat 
and the Ruth were then filling fast, and listing so that further towage 
was impossible. 

Contrary to expectation, the wind did not decrease after sundown, 
but rose to an average of 25 miles per hour from 6 to 7 ; 23 from 7 
to 8 ; and 26 from 8 to 9. We incline to think that there were squalls 
of higher rate on the Sound, although the average velocity at water 
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level was probably less than that observed at New Haven, where the 
recording instruments are 150 feet above sea level. The Ruth and No. 
38 were substantially similar vessels ; the other two boats were a little 
larger. The wind during the whole of the afternoon and up to the 
time of injury was from west to southwest, and, having regard to the 
course of the tow, produced a sea on the beam, or a little forward 
thereof. 

[2] Considering the allegations of negligence, it is said that putting 
the smaller boat ahead was a fault; the vessel with most freeboard 
should have been on the towing hawser. The evidence does not prove 
uniform practice in this regard ; but, even if error was committed, the 
direction of wind and sea was such that the leading boats were not any 
more exposed to the waves than those f urtTier astern. There was noth- 
ing in the weather comf)elling or reasonably suggesting to the master 
the propriety of seeking refuge in Norwalk ; it was not a fault to pass 
that harbor. After 6 p. m. it was no longer possible to turn back to 
Norwalk; and by 7:30 p. m. it was a shorter trip, and just as safe, 
to keep on and try for Greenwich. 

The controlling fact in. this case is that there is no jiffirmative proof 
that the injury to the Ruth was proximately caused by the weather. 
The anxiety of the wife of the Ruth's master caused the tug to lose 
control of the tow. It was not an error to come back when the Ruth 
gave signals of distress. Common humanity required as much, if it 
was reasonably possible ; but under the evidence it was foolishness for 
the Ruth to give the signal. That the slackening of the hawser caused 
the Ruth to injure No. 38 is proven ; it is likely that she injured herself 
at the same moment, for, if there were only four inches of water in her 
at 7 :30 p. m., it seems impossible to account for her being in the same 
condition as the No. 38 at 8 p. m., unless the collision between the two 
boats injured both. 

However this may be, libelant cannot recover without affirmatively 
showing some act of negligence on the part of the tug, proximately re- 
sulting in injury to his boat. This has not been done, and the decree 
below is reversed, with costs in both courts. 
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In re SUPERIOR JEWELRY CO. 

In re LEWITT et aL 

(Circuit Court of Appeals. Second Circuit May 8, 1917.) 

No. 245. 

Bankruptcy ^=»5^— Acts op Bankbupicy— Failube to Discharge Lien- 
Time OF Accrual of Lien. 

A judgment creditor of a corporation having an execution In the hands 
of the sherlflP, which under the law of the state (Code Civ. Proc N. Y. S 
1405) bound the personal property of the judgment debtor, filed a petition 
in a bankruptcy proceeding against a partnership, alleging that certain 
personalty in the hands of the trustee was not the proper tj^ of the bank- 
rupts, but of the judgment debtor, and praying for its release, that it 
might be subjected to his execution. After a hearing such an order was 
nmde, but in the meantime the execution had been returned unsatisfied; 
an alias execution was issued and levied on the. property, which was ad- 
vertised for sale. Within five days prior to the date of sale, other cred- 
itors of the corporation filed a petition in bankruptcy against it, alleging 
its failure to discharge the lien of the levy as an act of bankruptcy. 
Held, that the petition filed by the judgment creditor was- in the nature 
of a creditors' bill in aid of the execution, and that his lien dated at least 
from that time, and was not affected by the return of the execution and 
the issuance of an alias, nor by the filing of the petition in bankruptcy! 
which was more than four months afterward, and that therefore the fail- 
ure to discharige the lien was not an act of bankruptcy available there- 
under. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Superior Jewelry Company, alleged bankrupt. 
From an order dismissing the petition (239 Fed. 373), Louis Lewitt and 
others, petitioning creditors, appeal. Affirmed. 

On March 6, 1916, the firm of Goldberg & Sagman was in bankruptcy. The 
trustee in charge had pfiysical possession of certain jewelry, found by him 
(so far as this record shows) with the assets of said! firm». On the same date 
Superior Jewelry CJompany was, and for nearly two years had been, a corpo- 
ration, against which one Teltelbaum had duly recovered judgment in a court 
of the state of New York. Upon this judgment Teltelbaum had Issued an 
execution on February 15, 1916, which execution was outstanding, and in the 
sheriff's hands, on said March 6th. On that date Teltelbaum filed a petition 
in the District Court, entitled in the Goldberg & Sagman bankruptcy, setting 
forth that the jewelry aforesaid belonged to Superior Jewelry Company, and 
not to the bankrupt estate, that the sheriff could not levy on or otherwise ap- 
ply said jewelry to the satisfaction of his (Teltelbaum *s) judgment owing to 
the bankruptcy court's possession of the same, and praying said court to re- 
linquish such possession in favor of the judgment creditor. 

The proceedings on this petition resulted in an order of relinquishment, 
made by the referee on August 25, 1916, and aflSrmed by the District Judge 
September 19th. In the meantime the sheriff had, on Aprtl 14th, returned 
T^itelbaum's execution as unsatisfied. This date was much earlier than hear- 
ing on petition for relinquishment. An alias execution was issued July 29th, 
and was outstanding when the District Court affirmed the referee's order. 
Thereupon, and on September 27th, the trustee of Goldberg & Sagman permit- 
ted the sheriff to levy on the jewelry, and the same was advertised for sale 
under the execution on October 4th. On that day other creditors of the Su- 

®=»For other cases see same topic ft KEY-NUMBER in aU Key-Numbered DigesU ft Indexes 
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perior Jewelry Ck>mpany filed this Involuntary petition against their debtor, 
alleging as the sole act of bankruptcy, the failure of Superior Jewelry Com- 
pany to "vacate the Judgment or lien" affecting said Jewelry, within the stat- 
utory period after September 27th. Bankruptcy Act, | 3, subd. 3 (30 Stat. 
646, c. 641 [Ck>mp. St. 1916, § 9587]). 

Teitelbaum as creditor answered the petition, and the District Court, hold- 
ing that the alleged act of bankruptcy was not proven, entered the order ap- 
pealed from. 

S. H. Immergluck, of New York City, for appellants. 
David Haar, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges, 

HOUGH, Circuit Judge (after stating the facts as above). If the 
judgment creditor's right or Hen depends on or arose from the issu- 
ance of the alias execution, or the levy made diereunder, then, since 
both issuance and levy were within the four months period, it may be 
assumed (though not decided) that the petitioning creditors should pre- 
vail, because it was an act of bankruptcy not to discharge such lien 
within five days. If, however, Teitelbaum acquired a right to or lien 
upon the jewelry in question by the issuance of his original execution, 
or by filing his successful petition, or by the conjoint effect of both 
proceedings, and did not lose the same by the return of such execution, 
then his lien attached more than four months before the bankruptcy 
of the Superior Jewelry Company, and he is unaffected thereby. 

Since the jewelry in question was personal property physically with- 
in the jurisdiction of the sheriff of New York county, Teitelbaum 
(under ordinary circumstances) had a lien thereupon or (in the language 
of the statute) the property was "bound by the execution" from the 
time he delivered the process to the sheriff, i. e., February IS, 1916. 
Code Civ. Proc. § 1405. The jewelry was in the custody of the District 
Court sitting in bankruptcy. Any exercise of dominion thereover by 
the sheriff of New York county would have been unlawful. Covell 
V. Heyman, 111 U. S. at 182, 4 Sup. Ct. 355, 28 L. Ed. 390; Wiswall 
V. Sampson, 14 How. 52, 14 L. Ed. 322. This required Teitelbaum to 
file his petition in and to the court whose possession of the chattels 
prevented a levy under his execution. The procedure was in accord 
with Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 L. Ed. 
145. 

That petition was of the nature of a creditors* bill, and specifically 
sought tfie aid of the court to remove the obstacle to the execution 
created by the possession of the trustee in bankruptcy. That the court 
had power to entertain and grant the petition is not denied, and it is 
certainly apparent- Whether Teitelbaum could have framed his peti- 
tion in any other way, so as to appeal directly to the bankruptcy court 
as one conducting proceedings in equity (First National Bank v. Ab- 
bott, 165 Fed. 852, 91 C. C, A, 538, 21 Am. Bankr. Rep. 438), is not be- 
fore us for decision. The petition as preferred was substantially a 
bill in aid of the execution, and speaks from the time it was filed 
(Freedman's, etc., Co. v. Earle, 110 U. S. 716, 4 Sup. Ct. 226, 28 L. 
Ed. 301). 

243 F.— 24 
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No question could have arisen. on this point, had not the proceedings 
under Teitelbaum's application been so delayed that the sheriff re- 
turned the execution which was outstanding at the date of petition 
filed. This was immaterial. The fact that the execution had been is- 
sued at the time of filing was necessary to jurisdiction. Tones v. Green, 
1 Wall. 330, 17 L. Ed. 553; Dunham v. Coxe, 10 N. J. Eq. 437, 64 
Am. Dec. 460» The fact of return pending proceeding did not nullify 
or abort the petition. Royer Whed Co. v. Fielding, 31 Hun (N. Y.) 
274; Home Bank v. Brewster, 15 App. Div. 338, 44 N. Y. Supp. 54. 
See, also, Beck v. Burdett, 1 Paige Ch. (N. Y.) 305, 19 Am. Dec. 436; 
McElwain v. Willis, 9 Wend. (N. Y.) 549; Crippen v. Hudson, 13 
N. Y. 161. It follows that no preference or lien was created by the act 
of the sheriff in taking possession of the jewelry in question on Septem- 
ber 27th. The lien which he enforced arose not later than March 6th. 

Therefore the Superior Jewelry Company did not commit the act 
of bankruptcy alleged in this petition for adjudication, and the order 
appealed from was right, and is affirmed, with costs. 



McKEY V. BRUNS. 

In re GEORGE C. BRUNS CO. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2456. 

1. COBPOBATIONS ^=>d09(2) — ^ADVANCES BT OFFICES^— LlABILITT OT GOBPORA- 

TION. 

Where the president and principal stockholder of a bankrupt corpora- 
tion furnished the money with which to carry out a composition, and there 
was nothing to show that the advance was intended as a gift, he had a 
claim against th6 corporation for the money so advanced. 

2. Bankruptcy ^=»312— Right to Pbove Claims— Estoppel. 

A bankrupt corporation effected a composition whereby $2,500 was to 
be paid to creditors in cash and the balance of the agreed payment was to 
be paid in installments. The president and principal stockholder, through 
a personal loan, provided the $2,500 for the cash payments, and in a let- 
ter proposing the composition he stated that this payment would be raised 
outside of the assets of the company. Notes were executed for the defer- 
red payments, and, default having been made, another petition in bank- 
ruptcy was filed. Held, that the president-s statement that the funds for 
making the cash payments would be raised outside the assets of the com- 
pany did not estop hint from proving his claim for the money advanced 
to the corporation ; there being no representation that the advance would 
not be repaid by the corporation. 

3. Bankbuptct ^=»314(1) — ^Rioht to Prove Claim— Effect of Riqht of Pri- 

ority. 

The fact if true, that the claims based on the composition notes should 
be first paid, before payments of the president's claim, did not prevent 
the president from proving his claim and having it allowed. 

Appeal from the District G)urt of the United States for the Eastern 
Division of the Northern District of Illinois. 
Bankruptcy proceeding against the George C. Bruns Company. 

^ssFor other cases see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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From an order allowing the claim of George C. Bruns, Frank M. Mc- 
Key, trustee, appeals. Affirmed. 

In June, 1915, petition in bankruptcy was ffled against George O. Bruns 
Company, a cori)oration. A composition was effected wherel^y the creditors 
received in settlement of their claims 60 per cent, thereof, as follows: Ten 
per cent in cash; 10 per cent. December 15, 1915; 10 per cent January 15, 
1916; five per cent, on the 15th of each of the months of February, March, 
April, and May, 1916— notes being given for the deferred payments. It was 
agreed by the bankrupt, as a condition of the composition, that until the full 
payment of all the composition notes the business of the company should be 
supervised by a committee of the creditors, and that in case of default in 
payment of any of the notes, then after 15 days the committee be authorized 
to take possession of the company*8 assets, and, in the discretion of the com- 
mittee, dispose of sanfe, and pay, first, its expenses; second, all of the comr 
positlon notes, including a note held by the committee for expenses theretofore 
incurred ; and the balance, if any, to the attorneys for the company. When 
the composition became effective the bcuikruptcy proceedings were discontin- 
ued, and the property of the corporation- was turned over to the company, 
which thereupon, under the general direction of the creditors' committee, con- 
tinued to rim the business, selling some of the goods on hand, buying some 
new goods, and incurring some further indebtedness. The 10 per cent cash 
payment amounting to $2,500, was provided by appellee George O. Bruns, 
president and principal stockholder of the company, through a loan to him 
personally, and in the letter which Bruns sent out to the creditors, proposing 
the contposition, it was stated that the $2,500 to make the first payment 
would be raised outside of the assets of the company. 

Default being made in the payment of the composition notes, which matur- 
ed February 15th, and the committee being unable to reach an agreement for 
further cOTitinuance of the business, on March 31, 1916, the committee, on be- 
half of the creditors, filed another petition in bankruptcy against the com- 
pany, under which it was declared a bankrupt, and the appellant herein duly 
chosen trustee. Under date of October 30, 1915, the company, by Bruns, its 
president executed a note to Bruns for $2,500, representing the amount which 
Bruns had borrowed and turned over for the purpose of making the first pay- 
ment in case the composition was carried through. The board of directors 
of the bankrupt did not authorize such note to.Bruna In the present bank- 
ruptcy proceeding Bruns filed this note as a claim against the bankrupt estate. 
To the claim so filed the trustee made objection upon the following grounds : 
"First, said claim is colorable, fictitious, and invalid; second, said George C. 
Bruns is estopped from making said claim" — and asking that the claim be dis- 
allowed in its entirety. The referee in bankruptcy disallowed the claim, and 
on review th^ District Court ordered the claim allowed. By this proceeding 
it is sought to reverse the order of the District Court allowing this oit^^m, 

Henry J. Darby, of Chicago, 111., for appellant 
James Rosenthal, of Chicago, 111., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges, 

ALSCHULER, Circuit Judge (after stating the facts as above). 
[1] There is nothing in the record from which it may be concluded 
that the $2,500, which Bruns advanced to make the first payment, was 
intended by him as a gift to the corporation ; and, this being so, clear- 
ly Bruns had a claim against the corporation for the money he thus 
dxivanced for its benefit, and as the result of which the company was 
enabled to compromise the claims against it, and to resume its busi- 
ness freed from the bankruptcy proceedings. 
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It is urged that the note is invalid, because the board of directors 
did not authorize it to be given. But tlie note is of no necessary con- 
sequence, since it is the consideration, rather than the note itself, with 
which we are actually concerned. The claim is neither colorable, fic- 
titious, nor invalid, and the trustee's first objection is not sustained. 

[2] Respecting the second objection, that Bruns is estopped from 
making the claim, reliance is placed mainly upon his representation to 
the creditors that funds for making the first cash pa)anent of $2,500 
were no part of the assets of the corporation. This was not directly 
or indirectly any representation that the person advancing this money, 
primarily for the benefit of the corporation and to help settle its debts, 
would not have therefor a claim against the corporation. We find noth- 
ing in the record to warrant the contention that Bnms, or any one 
else who would thus advance the money, should not be repaid by the 
corporation, and nothing because of which Bruns is estopped from 
making claim for it. 

[3] Much of appellant's brief is devoted to showing that, out of the 
assets of the bankrupt, the claims based on the composition notes 
should be first paid before appellee receives anything. However this 
may be, appellant's right to exhibit his demand, and to have it al- 
lowed as a claim against the bankrupt, is in no wise dependent upon 
the order of payment as between the various creditors of the bank- 
rupt. His claim was provable, whether ultimately payable first or last. 
The objections of the trustee do not purport to raise any question of 
rank of the respective claims as to each other, nor does it appear that 
any of the other creditors who are directly interested in the question 
are asserting any right of priority over appellee; neither does the or- 
der of allowance of Bruns' claim assume to deal with any such ques- 
tion. 

The District Court properly allowed the claim, and its order of al- 
lowance is affirmed. 
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TWENTIETH CENTUBY MACHINEBY 00. T. LOEW MFG. GO. 

(drcnit Oourt of Appeals, Sixth Olrcnit May 8; 1917.) 

Na286i. 

1. Patents ^s»61(l)—AifTioiPATioK— Prior Knowiadob oh Use. 

A patent Is void for anticipation if the patented machine or its equiva- 
lent was known and used in this country by a sini:le person prior to its* 
inventioD or discovery by the patentee. 

2. Patents ^=:»62—Antioipation— Burden and Measure or Proof. 

As respects an unpatented device, claimed to be a complete anticipation 
of a patent in suit and depending as to its existence and use upon oral 
testimony, the proof nmst be clear, satisfactory, and beyond reasonable 
doubt 

8. Patents ^=962— Anticipation— Evidence to Caret Back Invention. 

Where the exlstoice of an anticipating machine is shown with certainty 
in an infringement suit, it is necessary for complainant ' to carry the 
date of his invention back to a prior date by uneQuivocal and convincing 
proofs, and to show that he thereafter exercised reasonable diligence in 
reducing his conception to practice. 

4. Patents ^=»90($) — Prioritt— Diligence in Bedxtction to Pra<2TICe. 

Diligence is of the essence of a proper relation between the conception 
and reduction to practice of an invention, and must consist of a degree 
of effort that can fairly be characterized as substantially one continuous 
act 

5. Patents ^=:»59— Anticipation— Evidence to Support Deiense. 

A defendant has the same right to show the time of conception of an 
unpatented anticipating de?ice, and* diligence in reducing it to practice, 
as complainant has to do the same in respect to the patented device. ^ 

6. Patents «=»328— Validity— Bottle -Soaking ^Iachinb. 

The Volz patent No. 736,037, for a bottle-soaking nAichine, Ticld void 
for anticipation, in view of the prior art, and especially of an unpatented 
machine. 

Appeal from the' District Court of the United States for the Northern 
District of Ohio; John H. Clarke, Judge. 

Suit in equity by the Twentieth Century Machinery Company against 
the Loew Manufacturing Company. Decree for defendant, and com- 
plainant appeals. Affirmed. 

S. E. Hibben, of Chicago, 111.; for appellant. 
S. J. Cox, of New York City, for appolle^. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLUSTER, District Judge. 

WARRINGTON, Circuit Judge. This was a suit for infrinjgfement 
of a patent The subject of the patent. No. 736,037, was devised by 
Simon Volz and, in virtue of direct and mesne Assignments, the patent 
was granted to the appellant August 11, 1903. The device is entitled 
in the letters patent a "bottle-soaking machine." The pleadings in 
terms embrace the issues of validity and infringement as to all the 
claims; but the charge of infringement was limited at the trial to 
claims 2, 4, 7, 15, and 21. The decree adjudged these claims voi d "for 

C=»For othn etrnm ■•• nm* topic ft KBT-NUMBER in all Ke7'Nttmb«r«<l Dlgvtt ft IndeZM 

.Google 
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want of patentable novelty and invention," and dismissed the bill of 
complaint. The plaintiflF below, the Twentieth Century Company, ap- 
peals. 

At the date of the patent in suit patented bottle-soaking machines 
were in general use, chiefly in beer-bottling plants, though also in plants 
used for bottling other liquids, such as mineral waters, ginger ale, and 
the like. These machines, including the one in suit, were designed 
* through mechanical means to cleanse both the inside and outside of 
previously used bottles by conveying them into and through tanks con- 
taining, for instance, a caustic soda solution, and thence to a rinsing- 
tank into which the bottles were in most cases automatically discharged, 
thus fitting them for reuse. The machines alluded to differ of course 
in mechanism, but they were all designed to accomplish the same result. 
References to some of these prior patents are given in the margin.* 
An obvious. difference between the machine in suit and the machines 
thus far referred to consists in the manner in which the cleansing 
tanks are dis|>osed ; the tank of the former being placed and used in 
a vertical, while the tanks of the latter are maintained in a horizontal, 
position; ^and among the advantages claimed in respect of the device 
in suit over the old devices are (1) reduction in floor-space ; ^2) avail- 
ability of the machine for elevator purposes, since the bottles may be 
placed in the machine at the botton floor and carried through the 
cleansing solution in the vertical tank to an upper floor and there auto- 
majtically discharged into the rinsing-tank in a condition for reuse. 
The difference thus pointed out is regarded by plaintiff as one of the im- 
p*-tant features of the patent in suit ; it is fully stated in the specifi- 
cation : 

"Heretofore the tanks of bottle-soaking machines have been arranged in 
a horizontal position upon the floor, and the large size required for their pur- 
poses has oonsomfed considerable floor-space, the head room or space above the 
tank not being of course utilized. Again, the bottles an-ive in the works or 
establishment at the lower floor, and the same are required for bottling on 
an upper floor, more generally the* neaft or second floor, the bottle-cleansing 
occurring on either the lower floor or the next floor. However, In either 
case several handlings of the bottles are required, entaiUng considerable 
labor and expense. My machine is designed to obviate the above-stated ob- 
jections, and to this end the tank is arranged vertically and extends from 
floor to floor, thereby consuming a minimum amrount of floor-space and utiliz- 
ing the head room, and, further, the construction Is such that the bottles may 
be fed at the lower floor, then carried through the tank and cleansed, and 
eventually discharged or delivered automatically at the upper floor where re- 
quired for use. The arrangement is also such that the bottles may, if desired, 
be fed to the machine at the upper floor." 

Other differences are pointed out and relied on by counsel to distin- 
guish the Volz construction from the earlier machines referred to. 
These differences ma/ be readily seen in Loew Supply & Mfg. Co. v. 

1 No. 647,082, Goetz, April 10, 1900— "bottle-washing madilne^' ; No. 676,920. 
Schrelber, June 25, 1901— "botUe-cleanlng machine" ; No. 687,655, Scheid, No- 
veoDflber 26, 1901— "bottle washing and sterilizing apparatus'*; No. 688,740, 
Kissel and Parsons, December 10, 1901 — "bottle washing and sterilizing ma- 
chine" ; No. 690,503, Cobb, January 7, 1902— "bottle-washing machine" ; No. 
694371, Goetz, March 4, 1902— "bottle-cleaning machine." 
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Fred MiUer Brewing Co., 138 Fed. 886, 71 C. C. A. 266 (C. C. A. 7), 
where it was held that the Cobb patent, supra,. No. 690,563, for a 
bottle-washing machine, was not infringed by the Volz machine; a 
drawing of each of the machines is there shown. Admittedly the va- 
lidity of the letters patent covering the Volz machine was not in issue 
in that case. The question was simply whether the Volz machine in- 
fringed the Cobb patent ; but the crowded condition of the bottle-soak- 
ing machine art, certainly as to machines like Cobb's comprising the 
horizontal cleansing tank, was thus pointed out by Judge Baker (138 
Fed. 889, 71 CCA. 269): 

"There is room for such an adapter to have only a specific patent for his 
particular form of adaptation, and he is not privileged to exclude others from 
gleaning in the some general field. ♦ • ♦ The claims In suit, If construed 
genericaUy, would be void ; limited to the specific form of adaptation, we do 
not find them infringed." 

In the instant case advantages other than those already mentioned 
are claimed in respect of the Volz machine. For example, it is in- 
sisted as to his upright tank: The cleansing solution is kept clearer, 
more evenly heated, more active, and consequently more effective, in 
the vertical than in the horizontal tank ; the chains carrying the bottle- 
racks are more easily balanced and less liable to drag, and hence more 
economically operated, in the vertical than in the horizontal type. As 
to Volz's bottle-racks : They are rectangular in form and composed of 
metal, two of their opposed sid^s comprising open frame-work, the 
other two sides being of sheet-metal containing circular openings which 
on one side are suitable in size to receive the bodies of the bottles and 
on the opposite iside to receive the necks of the bottles ; each rack is 
provided at its central transverse axis with fastening lugs for securing 
it in position between the two endless conveyer-chains, and is also dis- 
posed at an oblique angle to the plane of the chains ; thus the racks are 
in succession presented in a downwardly inclined position to the oper- 
ator at the feeding point ; the bottles with the necks thrust through the 
racks are held by gravity in their upward movement on the outside of 
the tank until they pass sprocket-wheels 21, when the oblique position 
of the bottles is reversed, and they are held in place in their downward 
passage into the tank by contact between their bottoms and a guard 
suitably disposed; this movement is continued thence until sprocket- 
wheels 2S are passed, when the bottles are carried upwardly again (in 
the same positon as in their first upward movement) to sprocket-wheels 
16 and thence downwardly again with their bottoms in contact with a 
guard until they are automatically discharged into the rinsing-tank. 
See Fig. 1 of Volz patent drawings, 138 Fed. at 887, 71 C. C. A. 266. 
The relation of this general description of the Volz device to the claims 
of the patent is sufficiently illustrated by reference, for example, to 
claims 2 and. IS, copied in the margin.* By extending the necks of the 

t"2. A bottle-soaking machine comprising a vertical tank, rolling supports 
arranged above two opposite sides of the tank, a rolling support arranged 
within the tank, an endless bottle conveyer traveling over said supports and 
aroimd two opposite sides and bottom of the tank, and a rtnslng-tank located 
in dose proximity to one of the rolling supports which are situated above the 
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bottles through the openings in the racks, as stated, it is contended that 
in the movement of the bottles through the cleansing operation abrasion 
of their crown-rims is substantially avoided and their condition for re- 
capping better preserved; also that this method of preserving the 
crown-rims and of exposing the inside and outside of the bottles to the 
cleansing solution is superior to that involved in the closed form of 
bottle pockets used in the horizontal tanks. 

It is to be observed, however, that the idea of a vertical instead of a 
horizontal tank in which to cleanse bottles did not originate with Volz. 
The Dumke patent, No. 530,583, of December 11, 1894, was for a bottle- 
washing machine comprising a vertical tank ; and, although the general 
appearance of the machine differs from that of the Volz machine, the 
essential operating features of the machines are very much aJike. 
For instance, their sprocket-wheels and endless chains are similarly 
disposed; mechanical equivalency is found in the transversely adjusted 
bottle-boxes of the Dumke machine and the transversely secured bot- 
tle-racks of the Volz machine. True, the means of holding the bottles 
in place in the two devices differ, yet in both the bottles are held in a 
position oblique to the plane of the chains, and are conveyed similarly 
through the tank and thereafter automatically discharged. True, also,. 
Dumke provided for feeding and discharging the bottles on the saine 
floor, feeding on one side and discharging on the opposite side of the 
machine; but it is apparent from the drawings that the bottles might 
have been discharged as readily at an upper floor as upon the same 
floor; indeed, the specification distinctly contemplated by way of 
illustration a distance of 15 feet between the centers of the upper and 
lower sprocket-wheels ; and any necessity for use of the cleansed bot- 
tles on an upper floor would seem to have been plainly suggestive of 
such a change in place of delivery. We observe, further, that the 
Dumke machine is called a "bottle-washer," and the use of water alone 
in the tank is mentioned in the specification, but the machine is to be so 
gauged in its operation as to submerge tlie bottles for a long period of 
time and so as to insure "a very thorough cleansing" ; and, whatever 
may be said of any difference in cleansing qualities of the two ma- 
chines, this can only be a matter of degree. The patent of Warning,. 
No. 663,142, December 4, 1900, a "machine for cleaning lye from the 
exterior of lye-containing cans," shows a vertical tank having sprocket- 
wheels above its top and sprocket-wheels within and near the bottom of 

sides of tbe tank, said conveyer being arranged to receive bottles along one 
of the i^de stretches of the conveyer outside the tank, and, after canrylng 
them through the tank, to discharge them directly into the rinsing-tank where^ 
by the bottles are not given an opportunity to dry." 

"15. A bottle-soaking macliine comprising a tank, an endless conveyer ar- 
ranged to travel therein, a series of bottle-racks operatively connected with 
the conveyer and arranged transversely and obliquely to the plane or Une 
of travel of the conveyer, a guide arranged within the tank adjacent the 
line of travel of the conveyer to prevent the bottle fronf falling out of their 
racks, each rack consisting of a frame having on its inner or rear side a series 
of openings larger than the necks of tke bottles and through which soch hot* 
tie-necks pass and project'' 
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the tank, endless conveyer-chains passing around the wheeU, openwork 
buckets connected to the chains for carrjring the cans through hot water 
<:ontained in the tank, and finally discharging the cans automatically into 
a receiving trough. And the Volz plan of uniting the feature of an 
elevator with that of a bottle-soaking machine — ^that is, of associating 
a vertical or upright tank with conveyei:-chains and bottle-racks both for 
cleansing bottles and elevating them from one floor to another — is 
not only ascribable to the teachings of the Dumke patent, but in prac- 
tical eflfect was an adaption of Dodge's elevator, patented February 8, 
1881, No. 237,501; and, further, as Judge Baker points out in the 
Loew Supply Co. Case, supra, 138 Fed. at 889, 71 C. C. A. 266, "Volz's 
rack is an adaptation of Dodge's integral centrally-secured buckets 
to bottle-holding purposes." Moreover, there is evidence tending 
strongly to show that in the summer of 1901 the defendant circulated 
among the brewers and brewmasters throughout this country, Mexico 
and Canada, printed publications and diagrams of a bottle-soaking Vna- 
chine which was designed, by means of an endless conveyer suitably 
disposed and operated over sprocket-wheels, to receive bottles at one 
floor, pass them through a horizontal tank, and thence to an upper floor, 
where they were to be automatically and directly discharged into a rins- 
ing tank ; and, in view of the number of witnesses produced and their 
apparent familiarity with circumstances calculated to enable them to 
fix time and place in connection with the production and circulation of 
the printed publications and diagrams themselves, it must, in relation 
with the other matters before pointed out, be concluded that Volz's 
idea of associating the feature of an elevator with a bottle-soaking ma- 
chine was not new. 

Now, when the state of the art thus far commented on is considered, 
it is clear that at the time Mr. Volz designed his machine there was but 
slight room for material advancement ; certainly if his device was not 
in reality anticipated, the elements of his claims, as well as the result 
he achieved were old; and his combination was so nearly in identity 
with the prior art as to admit at most of only a restricted construction 
of the claims in issue. We say this in full recognition of the rule that 
invention may consist in combining old elements so as to produce either 
a new and beneficial result or an old result in a new and substantially 
better way. Proudfit Loose-Leaf Co. v. Kalamazoo Loose-Leaf B. Co., 
230 Fed. 120, 127, 144 C. C. A. 418 (C. C. A. 6), and citations. Before 
passing upon the question of patentability, however, we shall have to 
■consider an unpatented machine which is claimed to be a complete an- 
ticipation of the patent in suit. This machine comprises a tank divided 
into four compartments which are in part vertical and in part oblique, 
but all greater in height than width ; a bottle conveyer composed of two 
parallel endless chains with bottle receptacles or racks disposed be- 
tween and with their ends bolted to the chains, such receptacles hav- 
ing a series of openings on one side with a series of openings in regis- 
try therewith on the opposite side and so forming pockets into which 
the bottles are inserted with their necks protruding. The chains in 
their travel around the outer sides and bottom of the tank are suitably 
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guided ancl sustained, and in their travel downwardly and upwardly 
through each of the compartments they pass oyer sprocket-wheels 
properly disposed. The course of the chains along the outside of the 
front and rear elevations of the tank and within each of the compart- 
ments is oblique. The bottle-racks extend on both sides of the respec- 
tive chains, and the bottles are held in place in portions of their course 
by gravity and in the other portions by guards appropriately placed. 
While at first the pockets were not obUque to the plane of the chains, 
substantially the same effect was secured through the oblique paths of 
the chains ; and this feature was shortly afterward changed by arrang- 
ing the bottle-pockets obliquely to the plane of the chains. Bottles are 
fed into the pockets at one end of the machine, and after passing 
through the compartments of the tank are a,utomatically discharged di- 
rectly into a rinsing-tank at the opposite end.* It is true that this is a 
single-floor machine, but the evidence shows that the feature of elevat- 
ing the bottles to an upper floor before automatically discharging them 
involves only an extension of the conveyer and removal of the rinsing- 
tank ; and since the idea itself was not new in the art at the date of the 
patent in suit, any need of such a plan was well within the scope of 
mechanical skill. Apart then, from the question of priority, presently 
to be considered, it is safe to say that in practical effect, certainly in 
every patentable sense, the machine embodies the patent in suit; in- 
deed, the controversy upon this part of the case is not so much as to 
patentable identity of the two machines as it is with respect to a ques- 
tion, of priority in conception and reduction to practice of the ma- 
chines. In saying this we have in mind a statement in the brief for 
appellant that even the existence of the anticipating structure h,as not 
been shown beyond a reasonable doubt ; but we do not discover any 
testimony which tends to sustain the statement, and, on the contrary, 
we find testimony which clearly and convincingly establishes the fact 
that the structure was installed and successfully used in the Anheuser- 
Busch brewery in St. Louis, Mo., and that it was still there when the 
testimony herein was taken. We thus come to consider the time when 
the machine was constructed and reduced to practice. 

[1,2] It scarcely need be said that anticipation is a complete de- 
fense ; for, in view of our patent laws and of the long-settled rule of 
decision, if the Volz machine or its equivalent was "known or used 
by others in this country" before his "invention or discovery thereof," 
the patent could not rightfully have been issued ; such prior knowledge 
and use by a single person would have been sufficient to require denial 

8 This device nftiy be better understood by reference to patent No. 736,209 to 
Busch, Gull, and BanTt August 11, 1903, tbe date of Issue also of the patent 
In suit. It win be seen, however, that the patented device (No. 736,209) shows 
the sides of the conipartments to be not simply In part vertical, but wholly 
so, and that the paths of the chains are likewise vertical. The application 
for this patent was made November 13, 1902, while that for the patent in suit 
bears date July 22, 1902 ; and since Volz's constructive reduction to practice 
thus preceded that of the Busch-GuU-Barry patented device, the latter can- 
not, In that sense of reduction to practice, be regarded as an anticipation of 
the former. Automatic Weighing Machine Co. v. Pneumatic Scale CJorp., 166 
Fed. 288, 293, 92 O. 0. A. 206 (C. C. A. 1) and dtatlona. 
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of the patent.* The defense of anticipation rests heavily upon the de- 
fendant. It is settled that as respects an unpatented device, ^claimed 
to be a complete anticipation of a patent in suit and depending as to 
its existence and use upon oral testimony, the proof must be clear, 
satisfactory, and beyond reasonable doubt. The Barbed Wire Patent, 
143 U. S. 275, 284, 12 Sup. Ct. 443, 450, 36 L. Ed. 154; Deering v. 
Winona Harvester Works, 155 U. S. 286, 300, 15 Sup. Ct. 118, 39 L. 
Ed. 153; Adamson v. Gilliland, 242 U. S. 350, 353, 37 Sup. Ct. 169, 
61 L. Ed. 356; Columbus Chain Co. v. Standard Chain Co., 148 Fed. 
622, 629, 78 C. C. A. 394 (C. C. A. 6); Peelle Co. v. Rashkin, 
222 Fed. 293, 297, 138 C. C. A. 19 (C. C. A. 2); H. Mueller Mfg. 
Co. V. Glauber, 184 Fed. 609, 618, 106 C.'C. A. 613 (C. C. A. 7); 
Drum V. Turner, 219 Fed. 188, 196, 135 C. C. A. 74 (C. C. A. 8); 
Diamond Patent Co. v. L. E. Carr Co., 217 Fed. 400, 402, 133 C. C. 
A. 310 (C. C. A. 9). It is to be observed that the learned trial judge, 
the present Mr. Justice Clarke, held that this unpatented machine was 
an anticipation of the Volz machine. Since it is not shown that any 
of the witnesses were examined in court, and since it expressly appears 
that one of the main witnesses as to anticipation testified by deposition, 
the appellant is entitled to the independent judgment of this court 
concerning the sufficiency of their testimony. Peelle Co. v. Rashkin, 
supra, 222 Fed. at 294, 138 C. C. A. 19.' 

Rudolph Gull, who had been a chemist of the Anheuser-Busch Brew- 
ing Association from 1893, testified in relation to the anticipating ma- 
chine. He had much to do with its origin and installment. He said 
there were eight bottle-soaking or washing machines in use at the 
Anheuser-Busch brewery, and that the first one was "put in operation" 
in February or March, 1902. This is the machine that is claimed to 
anticipwLte the one in suit and has already been sufficiently described. 
The witness gave the name and address of the builder of the machine 
and, against objection, presented a blueprint bearing date February 
24, 1902, and purporting to show in diagram the form and operating 
parts of a machine which is like the one before described as the claimed 
anticipating machine. He testified that he was present while the ma- 
chine was in course of erection at the Anheuser-Busch brewery, that 
he had seen the machine in successful operation, and that the blueprint 
correctly described it. There are other features of his testimony 
which tend to show his familiarity with the conception of the machine ; 
he took part in designing it, and during the progress of its construc- 
tion he was often at the place of business of the company (Barry- 
WehmiUer Machinery Company) that built it ; he was not contradicted 

4 Section 4886 (Rev. St) as amended Act March 3, 18d7, c. 391, § 1, 29 Stat. 692 
(Comp. St 1916, 1 9430) and fourth paragraph of section 4920, Rev. St (Comp. 
St 1916, i 9466) ; Coffin v. Ogden, 85 U. S. (18 Wall.) 120. 124, 21 L. Ed. 821; 
Brush V. Condit, 132 U. S. 39, 48, 10 Sup. Ct 1. 33 L. Ed. 251 ; Bedford v. 
Hunt, 1 Mason, 302, 303, Fed. Cas. No. 1,217 ; and Reed v. Cuttef, 1 Story, 
590, 597, 598, Fed. Cas. No. 11,645; both decisions by Mr. Justice Story on the 
circuit; Allen v. Steele (C. C.) 64 Fed. 793, 795, 796; Imperial Brass Mfg. 
Co. V. Nelson (C. C.) 194 Fed. 165, 167, affirmed 203 Fed. 484, 499, 121 C. 
O. A. 606 (C. C. A. 7) ; Wayman v. Louis Llpp Co. (D. C.) 222 Fed. 679, 694; 
Benthal Mach. Co. r. National Maeh. Corporation (D. C.) 222 Fed. at page 
930, 931-93^ 
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and, on the. contrary, was corroborated. It results that the blueprint 
was rightly received m evidence in connection with the testimony of 
the witness and as illustrative of it. Hall v. Conn. Mut. Life Ins. 
Co., 76 Minn. 401, 408, 79 N. W. 497 ; Johnston v. Jones, 66 U. S. 209, 
222, 17 h. Ed. 117; 1 Wigmore on Ev., §§ 793, 794. Mr. Gull testi- 
fied: 

'The nttchlne illustrated by the blueprint is in the bottle wash house of the 
Anheuser-Busch Brewing Association on 11th and Pestalozzi streets, where 
it has been ever since it was first erected. No material changes have been 
made in it since that time. The machine was almost erected at the time the 
blueprint is dated. I got the blueprint from the Barry-Wehmiller Machinery 
Company, and I know that drawings of the devioe shown in the blueprint 
were made prior to the drawings from which this blueprint is made. There 
had been some drawings made of the device shown in the blueprint, prior to 
the drawings from which this blueprint was made. 

"I couldn't say positive at what time the idea of the machine on the blue- 
print was first conceived. It was a matter of working together of the pat- 
entees, some time in the year 1901. We canto to the first idea about building a 
machine of this character and I recollect that we were working out the plans 
for the construction of a soaking tank of that kind, at the end ot September 
or the beginning of October, 1901." 

This witness further testified that the tank of the machine was de- 
livered in the "second part of January, 1902," and that the machine 
was "put in operation the second part of February or the first of 
March, 1902." The witness produced the account of the builder of 
the machine for its cost, which is dated March 31, 19CK2, and bears 
the indorsement of an order dated May 29, 1902, signed by Mr. Busch, 
of the Anheuser-Busch Company, directing payment of part of the 
bill. The witness testified that the signature and date were in the 
handwriting of A. A. Busch, and also that the bill was rendered for 
the completed machine, and so enabled him to fix the time when the 
machine was put in operation as in February or March, 1902. Mr. 
Tolkacz, president of the Missouri Boiler & Sheet Iron Works, testi- 
fied that his company constructed the tank of the machine for the 
Barry-Wehmiller Company in the months of December, 1901, and 
January, 1902, and delivered it to the Anheuser-Busch brewery prior 
to January 20, 1902. He fixed the time of delivery by reference to his 
company's daybook containing the charge for the tank,. January 24, 
1902. He identified the machine by stating that the blueprint before 
mentioned — 

"is a duplicate of a blueprint or possibly the original, which we used in the 
construction of the first soaking tank built by us for the Barry-Wehmiller 
Machine Ck>mpany and delivered to the Anheuser-Busch Brewing Association's 
old washhouse — I think it is No. 1." 

Mr. Jenne, who had been the millwright for the Anheuser-Busch 
Company for 25 years, also fixed the time of installing the machine 
as in February and March, 1902, stating that the Barry-Wehmiller 
Company had the contract for "the whole thing," and that Tolkacz 
built the tank for that company ; and, as respects the blueprint in ques- 
tion, he said : "This is the blueprint of the machine that I am testi- 
fying about." Mr. Baird, one of defendant's counsel, testified that he 
and Mr. Loew visited the Anheuser-Busch brewery in the early part 
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of May, 1902, and that he (Baird) visited the brewery again in De- 
cember, 1912; that he saw a bottle-soaking machine in ttie brewery 
on both of these occasions, which he identified by I'ef erence to the blue- 
print already mentioned and by a statement that the blueprint shows 
in diagram the ver}r machine he had seen ; that these visits were made 
for professional objects, that on the first one he and Mr. Loew, whose 
testimony is to the same effect,' made special examination of the ma- 
chine, and Mr. Baird produced convincing data to show that the first 
visit occurred between the 3d and 10th of May, 1902. Counsel for 
appellant in several ways criticize the testimony of these witnesses, 
but we do not discover that they offered any evidence tending to refute 
the testimony. It is said, for instance, that Mr. Busch and the book- 
keeper of the brewery might have been called, and this is true; but 
we are not satisfied that Sie witnesses who actually testified in con- 
nection with the unquestioned data they produced can be fairly discred- 
ited because of the failure to call the other persons alluded to. It 
is not pretended that plaintiff could not itself have called Mr. Busch 
and other persons, say from the companies that made the tank and 
constructed the operating parts of the machine (apart from Mr. Barfy 
who died in 1904), if there was reason to believe that the showing so 
made ought not to be credited. It is hard to conceive that the evidence 
which tends to establish, for example^ the existence and operation of 
this machine, as also the accepted account of the machine-builder 
against the Anheuser-Busch Company, and particularly the charge 
in the daybook of the tank-builder against. the machine-builder, with 
their respective dates, could not have been met and overthrown if in- 
deed the evidence is not true. Three of these witnesses are commended 
by their long connection with business concerns, and they are cor- 
roborated in a material respect by one of the counsel of record in this 
cause. There are other features of the record that lend support to the 
testimony of these men, but we do not thiiik it necessary to dwell 
longer on the subject ; in a word, the evidence is free from reasonable 
doubt and is persuasive of the fact tihat the anticipating machine was 
in course of construction as early at least as December, 1901, and was 
in successful operation early in March, 1902. Still other matters and 
their effect upon the foregoing evidence remain to be considered. 

[3] Plaintiff claims that Volz conceived his invention in 1901 and 
disclosed it to others in the spring and again in the fall of that year, 
that he made an attested sketch of it February 1, 1902, and reduced 
the invention to practice by completing and filing an application for 
a patent, April 10, 1902. Defendant insists, however, that Volz aban- 
doned that application, and filed the one of July 22, 1902, upon which 
alone the patent in suit was issued, August 11, 1903. The object of 
offering evidence to show an earlier conception than is indicated by 
the July application was, of course, to carry the date of his invention 
to a time prior to any of the anticipating features of the defendant's 
evidence. Evidence to this effect was admissible, but it was incumbent 
on plaintiff to establish such earlier date by unequivocal and con- 
vincing proofs. Defendant having shown with certainty anticipation 
of the patent in suit, as it appeared in the letters patent, it became 
necessary for plaintiff, as Mr. Justice Bradley said in Clark Thread 
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Co. V. Willimantic Linen Co., 140 U. S. 481, 489, 492, 11 Sup. Ct. 
846, 851, 35 L. Ed. 521, "in rebuttal, to show, if not with equal cer- 
tainty, yet to the satisfaction of the court," that Volz invented his ma- 
chine prior to the date of such anticipation. Michigan Cent. R. Co. v. . 
Consolidated Car Heating Co., 67 Fed. 121, 129, 14 C. C. A. 232 (C. 
C. A. 6); Columbus Chain Co. v. Standard Chain Co., supra, 148 
Fed. 622, 629, 78 C. C. A. 394 (C. C. A. 6) ; New England Motor Co. 
V. B. F. Sturtevant Co., 150 Fed. 131, 137, 80 C. C. A. 85 (C. C. A. 2); 
Charles Hunnicutt v. A. B. Gaston Co., 218 Fed. 176, 177, 134 C. C. A. 
56 (C. C. A. 3) ; Consolidated Ry., etc., Co. v. Adams & Westlake Co., 
161 Fed. 343, 350, 88 C. C. A. 355 (C. C. A. 7). It is to be observed, 
moreover, that the evidence must satisfactorily show, both that Volz 
possessed the earlier conception claimed, and that he thereafter ex- 
ercised reasonable diligence in reducing his conception to practice. 
Christie v. Seybold, 55 Fed. 69, 76, 5 C. C. A. 33 (C. C. A. 6) ; Auto- 
matic Weighing Mach. Co. v. Pneumatic Scale Corp., 166 Fed. 288, 
301, 92 C. C. A. 206 (C. C. A. 1). 

In our consideration of the evidence offered in this behalf we meet 
with serious difficulty concerning both matters which the plaintiff was 
thus bound to make plain. In the first place, if the testimony be ac- 
cepted as to Volz's disclosures in the spring and fall of 1901, his idea 
was to produce a two-story bottle-soaking machine which would re- 
ceive the bottles at a lower floor and discharge them upon an upper 
one. He had since 1887 been engaged in a brewery at Milwaukee and 
in such capacities as to become familiar with its machinery and bot- 
tling department; and, notwithstanding his own experience and the 
existence of such patents as those of Dumke and Dodge and the circu- 
lation before considered of printed publications and diagrams in the 
summer of 1901 showing a bottle-soaking machine that was designed 
so to receive, elevate, ^nd discharge bottles, Volz could only in a 
meager and tentative way describe the structure he claims to have con- 
ceived in the spring of 1901 ; ancj while there is testimony to the effect 
that in the fall of that year he showed to others several pencil sketches 
of parts of a two-story machine, yet it is not pretended that any of 
the sketches were in any sense complete; and none of them was re- 
garded as of sufficient importance to preserve. Further, although 
Volz's sketch of February 1, 1902, shows, as plaintiff's counsel state, 
"a tank somewhat inclined, and having an endless carrier traversing 
the interior of the tank and running around the outside thereof with 
bottle-pockets of the type used in the old Loew machine," still when 
the main figure and certain smaller ones shown in the sketch are com- 
pared with the evidence as to Volz's ultimate conception, the sketch 
would seem to have been nothing more than a paper experiment; it 
was not adhered to ; and it is noteworthy that while the sketch pur- 
ports to bear the signatures of Volz and two witnesses, these wit- 
nesses were not called to testify, nor were their signatures proved ex- 
cept by Volz. The effect of this omission is not materially modified. 
'True, Volz testified that when he explained his invention to the drafts- 
man for the purpose of having drawings prepared to accompany his 
first application for a patent, he showed the sketch to the draftsman, 
who testified that it was "presented by the inventor to me; this sketch 
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or one similar to it," but the time of this interview is not shown ; and 
so it results that the date of the sketch must depend solely on the testi- 
mony of one man, the patentee. Among the disclosures of this sketch 
are two rectangular figures which in his testimony Volz called plates 
on '*bridge-work" and another figure which he said "apparently in- 
cluded a bottle with the head and butt sticking out"; but at most 
these could not have been more than tentative contrivances, for accord- 
ing to Volz's own testimony he regarded them as unfit for the "patent- 
stopper bottles" which he says were then in large measure used by the 
brewers. It is urged that these figures disclose an open-frame bottle- 
rack. This is not intelligibly disclosed by the sketch nor satisfactorily 
shown by the evidence ; and the reason given for not adopting such 
a rack, and selecting the old Locw type instead, is inconsistent with 
the facts shown concerning the rack actually used in the Anheuser- 
Busch machine. We are confirmed in these views by the Volz appli- 
cation for a patent, April 10, 1902 ; for while the tank and conveyer 
there shown and the tank and conveyer shown in the sketch are simi- 
lar both in form and position, still nothing like the open-frame bot- 
tle-rack claimed to be represented on the sketch is either mentioned in 
the specification or found in the drawings of the April application. 
The application, according to the record of Volz's solicitor, appears 
to have met with "objection on the part of the Patent Office," though 
it is not shown that anything was ever done to have the objection con- 
sidered or the application allowed. As we have seen, a new application 
was filed July 22, 1902, and upon it alone the patent in suit was issued, 
August 11, 1903. 

We thus come to the question whether these earlier disclosures are 
such as to indicate a conceptive relation between them and the patent 
in suit. If so, it cannot be said that there was an intent to abandon the 
April application. The reason stated for not prosecuting the applica- 
tion is that it was decided to change to a vertical tank. This would 
scarcely signify a purpose to abandon any features of the old applica- 
tion which, in point of equivalency, were traceable into the new one. 
The effect would be to show f&ther that both were designed, at least 
so far as they disclosed features in common, to constitute one con- 
tinuous application within the true intent of the patent law. Godfrey 
V. Eames, 68 U. S. 317, 325, 326, 17 L. Ed. 684; Smith v. Goodvear 
Dental Vulcanite Co., 93 U. S. 486, 500, 23 L. Ed. 952; Corrington 
V. Westinghouse Air Brake Co., 178 Fed. 711, 713, 103 C. C. A. 479 (C. 
C. A. 2) ; Victor Talking Machine Co. v. Duplex Phonograph Co. (C. 
C.) 177 Fed. 248, 253, per Judge Knappen ; this is not a case of rejec- 
tion of application by the Patent Office and acquiescence therein with- 
in the meaning of section 4894, Rev. Stat., as amended by Act March 
3, 1897, c. 391, § 4, 29 StaJ. 693 (Comp. St. 1916, § 9438), and so the 
case is distinguishable from cases like Hayes- Young Tie Plate Co. v. 
St. Louis Transit Co., 137 Fed. 80, 83, 70 C. C. A. 1 (C. C. A. 8) ; but 
so far as any material addition to or variance from the first applica- 
tion may be found in the second one, such addition or variance can- 
not be sustained on the first application. Railway Co. v. Sayles, 97 
U. S. 554, 563, 24 L. Ed. 1053. In considering the question of iden- 
tity between the two applications, we may for the moment lay to one 
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side the inquiry into Volz's diligence. We arc concerned of course 
only with the five claims in issue of the patent in suit. These claims 
each comprise a tank, rolling supports, and an endless conveyer, 
claims 2, 4, and 21 calling for a vertical or upright tank, while claims 7 
and 1 5 call for "a tank." In view of the prior art, all these elements in 
themselves and in combination are too old to indicate novelty in any 
of the claims. They appear, however, in the first application. The 
elements that may for the present be assumed to involve some degree 
of novelty are: (a) Proximity of the rinsing-tank of claim 2 to the 
upper rolling support so' as to discharge the bottles into the rinser 
before they are given opportimity to dry; (b) track and guard .of 
claim 4, the first to guide the conveyer along part of its course, and 
the second to keep the bottles in the racks through portions of their 
movement ; (c) the open frame- work bottle-rack of claim 7 to hold a 
single row of bottles with the necks projecting through; (d) disposing 
the bottle-racks and the bottles according to claim 15 obliquely to the 
plane of the conveyer ; (e) elevating the bottles as provided by claim 
21 through a vertical tank extending from floor to floor. All these 
features appear more or less clearly, at least for purposes of identify- 
ing conception and completion, in either the specification or drawings 
of the April application, excepting certainly the open frame-work 
bottle-rack of claim 7 and possibly the oblique relation required by 
claim 15 of the bottle-racks and the bottles to the plane of the con- 
veyer, though the equivalent of this oblique relation may have been 
in some degree achieved through the slight inclination from the verti- 
cal of the tank and conveyer. 

We have further to consider the Volz sketch, bearing date Febru- 
ary 1, 1902. The principal disclosure of the sketch shows sufficient 
correspondence with the first application to signify conceptive relation ; 
but we cannot regard the evidence adduced to sustain the date appear- 
ing on the sketch as fairly sanctioned by the standard of proofs which 
the prevailing rule of judicial decision exacts. The effect of this is to 
leave in doubt the time, prior to the date of execution of his first ap- 
plication, when Volz can be safely said to have possessed a definite 
conception. True, an account is shown between Volz and his solicitor, 
which contains a charge and partial payments in cash beginning March 
3, 1902, and ending April 2d following, for fees in respect of the 
first application. This account, however, does not solve the question 
of date, for the habit of the solicitor was to require of a new client, 
as Volz was, payment of fees in advance, and the draftsman before 
alluded to testified that there was "about eight hours' work on the 
drawings." In view of this uncertainty we do not feel justified in 
ascribing to Volz a definite conception as of a date prior to the execu- 
tion of his first application, April 2, 1902. 

[4] We must return briefly to Volz's claim that he conceived his 
invention and disclosed it to others in 1901. Apart from what we have 
said before on this subject, we think that prior to the execution of his 
first application for a patent Volz did not exercise reasonable diligence 
in adapting and perfecting the invention. Diligence is of the essence 
of a proper relation between the conception and the reduction to prac- 
tice of an invention, and must consist of a degree of effort that can 
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fairly be characterized as "substantially one continuous act." Christie 
V. Seybold, supra, 55 Fed. at 76, 5 C. C. A. 33 (C. C. A. 6) ; and see 
Automatic Weighing Mach. Co. v. Pneumatic Scale Corp., supra, 166 
Fed. at 298, 301, 92 C. C. A. 206 (C. C. A. 1) and citations. Volz's 
delays and the vagueness of his pencil sketches prior to the sketch 
bearing date February 1, 1902, have already been commented on. We 
are not unmindful of the claim that Volz's financial condition brought 
about his delay ; but this is not warranted by the evidence. True, Volz 
seems to have believed he should first secure financial assistance to ob- 
tain a patent and manufacture the patented device. He expended valu- 
able time in endeavoring to associate himself with some person of means 
to accomplish both these objects; but we do not see, and the evidence 
does not explain, why he might not have separated the two objects and 
pursued the one that was vital to the other, i. e., to complete his con- 
ception by the preparation and filing of an allowable application for 
a patent. The truth is that after Mr. Scarborough had consented to 
join with him in the double enterprise, Volz himself paid the costs 
incident to his application of April 10, 1902; for, after making some- 
what contradictory statements on the subject, he testified: "I paid, 
with my own money, for the. preparation and filing of the application" 
of April 10, 1902. When this admission and the theory of a definite 
conception of the invention in the spring of 1901 are considered in con- 
nection with Volz's testimony that he alone prepared the sketch bear- 
ing date February 1, 1902, it is impossible to reconcile his course prior 
to April, 1902, with any claim of diligence. Christie v. Seybold, supra, 
55 Fed. at page 77, 5 C. C. A. 33 ; United Tunnel Improvement Co. v. 
Interborough Rapid Transit Co., 207 Fed. 561, at 569, 125 C. C. A. 
211, per Judge Hand, concurred in by Court of Appeals, 207 Fed. at 
571, 125 C. C. A. 211 (C. C. A. 2). 

It must follow, as before intimated, that the patent in suit should in 
respect of claims 2, 4, 15, and 21 be regarded as having been conceived 
and reduced at least to constructive practice as early as the date of 
execution of the first application, April 2, 1902; but that as to claim 
7, the date of conception and constructive reduction to practice is to be 
treated as of the time of filing the second application, July 22, 1902. 
It need not be stated that the proximity in time between the putting 
into operation of the anticipating machine above considered and the 
Volz conception is calculated to give a court much concern touching 
the liability to error in either of the conclusions reached. There are 
'other considerations here, however, which lead to a wider difference 
in point of priority. If it were assumed that the Volz sketch could 
safely be given an earlier date, even the date it bears, this wpuld not 
aid the plaintiff ; for the evidence concerning the origin of the antici- 
pating machine seems to us indubitably to show that it was in course of 
construction as early as December, 1901. It hardly is conceivable 
that a definite conception ^nd plan of the machine did not precede, the 
commencement of its construction; in truth the evidence shows this, 
if evidence is necessary to establish such a fact. This must settle the 
question of priority, since it is not claimed, and it could not well be, 
that there was any lack of diligence in completing the machine after 
its construction was once begtm. 

243 F.— 25 
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[6] And as matter of law we see no difference between the right of 
a defendant to show the time of conception of an unpatented antici- 
pating device, as also diligence in reducing it to practice, and the right 
of a plaintiff to do this in respect of a patented device. We conceive 
this to be the necessary effect of section 4886 and section 4920, para- 
graphs second and fourth, of the federal Revised Statutes ; and these 
statutory provisions seem to have been substantially complied with in 
the second and third paragraphs of the answer when read in connec- 
tion with the eighth paragraph. It cannot be that a patentee can es- 
cape the defenses either that he "unjustly obtained the patent for 
that which was in fact invented by another, who was using reasonable 
diligence in adapting and perfecting the same" (second par. § 4920), 
or that "he was not the original and first inventor or discoverer of any 
material and substantial part of the thing patented" (fourth par. Id.), 
whether the anticipating object is patented or unpatented. The stat- 
ute makes no distinction in this regard ; it is the fact of prior inven- 
tion, not the nature of the right under which the invented device is 
held, that the statute treats as a defense. As Judge Colt said in Auto- 
matic Weighing Mach. Co. v. Pneumatic Scale Corp., supra, 166 Fed. 
at 301, 92 C. C. A. 219 (C. C. A. 1) : 

''No sound reason has been advanced why the doctrine of dlligenoe should 
not apply to a patentee as weU as to an inventor who has not secure a pat- 
ent. On the other hand, any soch distinction In tsLvor of patentees is not 
in harmony with the patent laws." 

Again, when speaking of Mr. Justice Story's opinion 'in Reed v. 
Cutter, Judge Colt said (166 Fed. 302, 92 C. C. A. 220) : 

"According to Reed v. Cutter [Fed. Cas. No. 11.645], • • • section 15 of 
the act of 1836 (containing in substance pars. 2 and 4, section 4920) secures to 
the first inventor the prior right, provided he uses reasonable diligence in 
adapting and perfecting his invention, and this rule applies to all inventors, 
whether patentees or otherwise." 

[6] In view of the prior art, including the effect of the unpatented 
machine, as herein considered, the decree must be affirmed. 



JACKSON CUSHION SPRING CO. v. ADLER et al. 

(Circuit Court of Appeals, Sixth Circuit. May 18, 1917.) 

No. 2782. 

1. Patents ^=»328 — Validity and iNraiNGEMENT. 

The Adler and Sullivan patent, No. 991,187, for a spring cushion for 
the seats and backs of automobiles, conceding its vaUdity, is of narrow 
scope, its range of equivalents small, and its practical utility doubtful, 
and, as so construed, held not infringed. 

2. Patents <@=»61 — Scope — ^Pbiob Abt. 

A patent the appUcation for which was filed prior to that for the 
patent in suit is prima facie a part of the prior art, and may be considered 
in the limitations it imposes on the scope of the patent in suit. 
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Appeal from the District Court of the United States for the East- 
em District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by Theodore L. A. Adler and William G. Sullivan 
against the Jackson Cushion Spring Ccwnpany. Decree for complain- 
ants, and defendant appeals. Reversed. 

Edw. N. Pagelsen, of Detroit, Mich., for appellant 
Stuart C. Barnes, of Detroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Jud^e. [1] The controversy in this case relates 
to the portion of springs in automobile backs which supports the 
shoulder, neck, and head of automobile occupants. The lower court 
concluded that the defendant (appellant here) bad infringed claims 1 
and 6 of the plaintiffs' (appellees') patent No. 991,187, issued May 2, 
1911, on their application filed November 24, 1909. The defendant ap- 
pealed. The claims in question are shown in the margin.^ 

In upholstering the top portion of automobile seat backs, it had 
been usual to attach to the rigid trimming rail at the top of the back 
a rather expensive roll of hair in a duck or canvas casing. The leather 
back was then fitted over such roll. The roll, not having the same 
yielding quality as the back springs, frequently matted, sagged down- 
ward, and became unpleasant to the seat occupant. The patentees' 
purpose was to obviate these objectionable features by providing a 
spring edge at the top of the seat back which would yield uniformly 
with the adjacent portion of the back springs and maintain the contour 
of the upholstery and the comfort of the occupant. Incidentally it was 
claimed on the hearing that economy in the use of hair is effected. To 
accomplish their purpose they employed helical springs arranged in 

1 1. In combination with a supporting frame, a helical spring rising there- 
from and adapted to osdllate along Its heUcal axis, an arched spring unidng 
the support and the free end of the heUcal spring, the arch extending beycmd 
the edge of the supporting frame and forming a support for an upholstering 
cover extending from the plane of the top of the helical spring around the 
edge of the frame, and a pair of connecting and bracing members extending 
from the curved portion of said arch spring to corresponding portions of 
similar adjacent springs, one of said members being resUient and the other 
being relatively rigid, substantially as described. 

6. A spring seat, having in combination with a supporting frame *and a row 
of helical springs attached at one end of each to portions of said frame 
appreciably spaced from the edge thereof, a corresponding number of arched 
springs, one for each of the row of helical springs, and attached at their cops 
to the top portion thereof, said arched springs extending convolutely therefrom 
over and outside of the edge of the frame, with their base portions engaging 
there against, a relatively rigid connecting bar extending parallel to the edge 
of the frame and attached to the lower arched portion of each of said last^ 
named springs, and a resiUent connecting member extending parallel to 
said bar and to the edge of the frame, being attached to the upper arched 
portion of each of said last-named springs, whereby a strain imposed on any 
ome of said arched springs is yieldingly communicated to the other springs and 
yieldingly opposed accordingly, substantially as described. * 
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series, held together by tie wires, and fastened cither directly to the 
seat back or to a supporting metal frame placed against such back. 
The row of helical springs near the top of the back projects horizontally 
and is necessarily placed some distance from the top edge of the seat 
Extending upward and rearward from the t<^ of each side of each hel- 
ical spring is an arm, which, at the highest point of its arch and oyer 
the top of the seat back or trimming rail, is formed into a downwardly 
projecting convolute coil. The two arms are formed from a continu- 
ous wire which is so bent, where it reaches the top of the seat back, 
as to lie horizontally on it for the support of the spring thereon and 
its convenient attachment thereto. One arch arm may, if preferred, 
be used instead of two. To preserve the parallel relation betwfeen the 
arms, two classes of cross-stays are used. The stay of the first class, 
which is resilient and nearer the helical springs, is hooked around the 
arms, and, to permit ij to yield under strain, may have eyelets or con- 
volute curves between them. Springs of this class, instead of being of 
the character just mentioned, may assume the helical form of greater 
resiliency. The stay of the second class is affixed to the arched arms at 
or about their highest point, above the convolute coil, and some dis- 
tance from their attachment to the frame, and is of sufficient rigidity to 
transmit from one spring to another any lengthwise strains imposed 
upon it It is not contemplated that the stay shall remain stationary. 
The patentees assert that their arched springs with their connecting stay 
members constitute an edge cushioning structure, any of whose mem- 
bers will yield to a strain directly imposed on it, and that the extent of 
the yielding is reduced from what it would otherwise be by the pull of 
the two stays which transmit some of the strain to the immediately 
adjacent arched spring members and a lesser amount to those further 
from the point of greatest strain. The yielding character of the re- 
silient stay, which is located where the greatest strain occurs, causes a 
less pull on the arched springs than does the relatively unyielding stay. 
The result is that with but little upholstery "the top edge, against which 
the user's body rests, is rendered most yielding and soft." They also 
claim that their mode of construction of edge springs allows them to re- 
tain their proper position, keeps the upper portion of the seat back 
cushion in proper shape, and greatly increases the action and effi- 
ciency of the adjacent cushion springs, to which they are united, by 
relieving them from the direct pressure and downward weight of the 
upholstery and that in consequence a lighter and softer wire may 
be used with an increased possibility of forming a very soft and 
elastic back. 

[2] Young, to accomplish the same purpose as plaintiffs, filed an ap- 
plication on November 1, 1909, which is shown in the record, and ob- 
tained a patent. No. 1,155,391, on October 5, 1915, for upholstering a 
seat back. The patent issued subsequent to the date of the decree 
in the lower court. At the top of the seat back, where the frame is 
attached to it, is what he terms a border wire running lengthwise of 
the back. At the top of the outer edge of the topmost series of helical 
springs is another border wire. Extending convolutely from one of 
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these border wires to the other are spring arches. On each side of the 
coil flat metallic strips or stays arranged horizontally and parallel with 
the top of the seat back rest upon and are fastened to the arches or 
curved arms to tie them togetiier and to support the hair stuffing. 
The top of his seat back spring differs from plaintiffs', in that his stays 
are not wire, but metal strips, are apparently of the same size, and are 
diflferently located on the arched springs, which do not, like plaintiffs', 
extend rearwardly beyond the trimming rail, and his convolute coil is in 
front of and above, but not over, such rail. It is obvious that if the seat 
back were turned about so that the top edge of the trimming rail would 
be in the same position as the front edge of the seat, the spring con- 
struction adopt^ by plaintiffs and by Young respectively would answer 
quite as well for the front of the seat as for the top of its back. The 
awkward phraseology in the descriptive portion of plaintiffs' patent is 
doubtless due to the effort to make it applicable to a seat cushion as well 
as to the top of a seat back. Claim 5 in the plaintiffs' patent, one of 
their broadest claims, and claim 8, of the Young patent, are both for an 
edge spring for a cushion seat, and are both couched in precisely the 
same language. An interference was declared November 12, 1912, and 
decided in Young's favor, which decision, no appeal from it having 
been taken, remains in full force. We are not unmindful that the claim 
of plaintiff's patent, put in interference, is not the same as either 
of the claims in suit, but. it is clear that Young's device responds quite 
as well as plaintiff's to their claim S, and that although Young's spring 
arrangement has not been adjudicated to anticipate that of plaintiffs 
as to the limited claims which alone are now in issue, the priority 
of the invention as to his entire device presumed from the earlier 
filing of his application (Electric Controller & S. Co. v. Westingbouse 
E. & Mfg. Co., 171 Fed. 83, 87, 96 C. C. A. 187 [C. C. A. 6] makes 
Young's patent a part of the prior art, and, as his invention was con- 
' ceived and reduced to practice as an entirety, it may be thus consider- 
ed in the limitations it imposes on the scope of the plaintiffs' inven- 
tion. The prior art, as disclosed by the record, shows that spring 
edges for spring seats and kindred structures, convolute coils, arched 
springs, stays or connectors of various designs, resilient and nonre- 
silient, or of varying degrees of resiliency, were old in the art before 
plaintiffs began their experimenting. Their patent is a narrow one, 
and its range of equivalents small. This further appears from a con- 
sideration of the Schultz & Sweeney patent, issued August 1, 1911, 
on their application of March 30th preceding, in accordance with which 
patent, except as to one added member hereafter to be mentioned, 
the defendant as a licensee operated. The normally flat ribbons of 
resilient wire bent into sinuous curves, employed by Schultz & Swee- 
ney, are joined at their lower ends at the topmost row of helical springs, 
to downward connecting rods, from which connecting points they are 
bent or arched upward beyond the top of the seat back and then down- 
ward and forward that their ends may be fastened to the upper hori- 
zontal bar of the metal frame, which bar is attached to the top of 
the wooden seat back or to its top front portion. Their arched top 
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springs do not }n cross section differ materially in appearance from 
plaintiffs', excepting that they have no convolute coils. Unlike plain- 
tiffs', they are made of sinuous or wavy instead of round wires, and 
are connected not by two continuous resilient wire stays, one of which 
is more resilient than the other, but by two or more rows of resilient 
wire coiled springs, all of which are above and beyond the helical 
springs and are not a part of a continuous wire, but are separate and 
distinct, each extending from one sinuous or wavy arch to the next 
adjoining only. The added member in defendant's commercialized 
form of such device, to which member allusion above is made, was in- 
serted at the suggestion of defendant's principal customer, and consists 
of a thin flat metal strip or bar about one and one-half inches wide, 
placed vertically and edgewise at or near the rear top edge of the 
wooden frame of the seat back. Its upper edge is bent over toward 
the front into an imperfect roll. The wavy arched spring wires are 
held to its rear side by clips, and pass downward and forward tmder 
such bar, their ends being fastened to the upper horizontal metal strip 
of the spring-supporting frame, although they might be fastened, it 
would seem, to the front edge of the top of the wooden frame, if the 
manufacturer should choose so to do. 

The plaintiffs' patent must have issued on account of the restric- 
tions placed on their combination of their connecting stays with the 
arched springs and the offices thereby performed. Plaintiffs' rel- 
atively rigid stay is susceptible of much motion, laterally, vertically, 
and rearwardly. This freedom of movement is attainable only by its 
location upon the arched springs at a distance from the rigid frame- 
work of the seat back. Were it located at or on such framework, it 
would not be free to move endwise to perform its function of trans- 
mitting f rcMn one spring to another any lengthwise strains imposed up- 
on it, nor would it move readily forward or rearward, if at all. The 
portion of the arches extending between the framework and the stay 
yields with the residue of such arches when pressure is applied to such 
stay. The yielding and soft qualities of the plaintiffs' spring construc- 
tion are so pronounced as to cause its rejection by manufacturers be- 
cause it is not strong enough to maintain and hold in position the hair 
stuffing, and, if made strong enough to do that, is lacking in resiliency. 
The weight of the evidence would seem to indicate its impracticability 
as a working device, if constructed within the terms of the patent. Its 
construction, moreover, requires expensive machinery. The defend- 
ant's added strip or bar is not the equivalent of the relatively rigid 
connecting stay shown in the patent in suit. It is differently located 
and does not perform the same, or substantially the same, function or 
operate in a similar manner. It is so near the top of the seat back 
and the point at which the ends of the arches are attached, and is so 
rigid in itself and so firmly held by the numerous wires passing over 
and around it and attached to the metal frame as to render it incapa- 
ble of any motion, even before the upholstering is done, which ap- 
preciably affects the arched springs, and, after the stuffing and leather 
cover are adjusted, the application of a considerable force fails per- 
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ceptibly to move the stay endwise, rearward, forward, or downward. 
The f rictional contact of an occupant's back with the leather covering 
can produce no noticeable impression on such stay or bar, and such 
member consequently performs no function in transmitting from one 
spring to another any lengthwise strains. An essential feature of plain- 
tiflFs' spring construction — ^a feature on which they lay much stress — ^is 
therefore wanting in defendant's device. The defendant's arches are 
not convolutely extended, and in reality terminate at the top of the 
metal strip or stay which serves substantially the same purpose as 
an extension upward of the t<^ of the seat back. If such metal strip 
may be likened to plaintiffs' relatively rigid stay, it must then be con- 
ceded that defendant's device is devoid of all arched spring construction 
between such stay and the trimming rail, and that the transmission of 
lengthwise strains resides in the resilient coiled spring stay alone. The 
defendant's structure is commercially operative and successful, and 
has gone into extensive use,. It differs materially from the plaintiffs' 
in the result attained and the means of attaining it. Conceding the 
validity of the patent in suit, but considering its place in the art and its 
questionable utility, to give it a broad construction would operate to 
discourage rather than promote inventive talent. Infringement is not 
made out, and the judgment of the trial court is therefore reversed. 

A discussion of the charge of piracy from the Young and the 
Schultz & Sweeney inventions so freely made against the plaintiffs is 
lumecessary. In view of the conclusions reached, defendant's motion 
to remand to take additional evidence is denied. 

An order may be taken in accordance with the foregoing. 



LEMLBY V. DOBSON-BVANS CO. 

(drcuit Covat of Appeals, Sixth Circuit. June 5, 1917.) 

No. 2036. 

1. Patents ^=s>32 — Suit fob Iitfbingskent — Bvidencb. 

The printed date of the fiUng of the application as shown on the offi- 
cially printed copy of the patent will be accepted as correct in the ab- 
sence of objection. 

2. JPatents ^=s»283(1) — Suit fob Infunoembnt — Defenses — Anticipation. 

A patent the application for which antedates that for the patent in 
suit is a part of the prior art and if anticipatory may be shown In defense 
of a suit for infringement under subdivision 4, § 4920, Rev. St. (Gomp. 
St 1916, § 9i66[4]), as evidence that the patentee "was not the original 
or first inventor or discoverer" of the thing patented, since the filing of 
the application was constructively a reduction to practice by the prior 
applicant and carries with it the presumption that he had at that time 
made the Invention. 

3. Patents ^=»328 — Invention — Loose-Lbvaf Bindeb. 

The Schade patent, No. 819,461, for a loose-leaf binder, In view of the 
prior art is void for lack of Invention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio ; John E. Sater, Judge. 

^s»For oUier easm ■«• same topic 4k KEY-NUMBER ^n all Key-Numbered Digeeta & Indexes 
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Suit in equity by the Dobson-Evans Company against S. T. Lemley. 
Decree for complainant, and defendant appeals* Reversed, 

Stuart C. Barnes, of Detroit, Mich., for appellant 
Chester C. Shepherd, of Columbus, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and SAN- 
FORD, District Judge. 

DENISON, Circuit Judge. In a suit brought by the Dobson-Evans 
Company against Lemley, based upon the first four claims of patent 
to,Schade, No. 819,461, May 1, 1906, for improvements in loose leaf 
binders, the District Court thought claims 1, 2, and 4 were valid and 
infringed, and the usual interlocutory decree was entered. Lemley, 
the defendant below, brings this appeal. There were several earlier 
binders of the Schfeide type. They comprised two or more leaf-holding 
rings or eyes centrally divided into half rings and with the halves hinged 
together so that they were adapted to be opened and receive loose sheets 
with prepared punched holes and then to be closed, whereby the sheets 
were strung upon the rings. They also embodied a holding cover or 
plate, whereby the rings and their hinges were retained in proper relative 
position. The closest resemblance to Schade, in both form and func- 
tion, is found in Pitt, two years earlier. See Irving- Pitt Co. v. Twin- 
lock Co. (D. C.) 220 Fed: 325 ; Id. (C. C. A. 2) 225 Fed. 1022, 140 
C. C. A. 603 ; Irving-Pitt Co. v. Trussell (C. C. A. 2) 240 Fed. 730, 

CCA. ; Irving-Pitt Co. v. Blackwell (C C A. 8) 238 Fed. 

177, C C A. . See 240 Fed. 730, for drawing. Pitt pro- 
vided a back plate of the desired length, and bent so as to form, in 
lateral cross-section, the arc of a circle with inturned lips. Within 
this back plate and under the retaining lips he put two rigid flat plates 
side by side, hinged together, so that the plates constituted hinge 
leaves, their combined width being slightly greater than the chord 
of the back plate arc. The back plate was made of resilient material, 
and the result was that the hinge between the two flat plates would 
form a toggle joint so that they would naturally fall into an obtuse 
angle, either above or below the line of the lips of the back plate, 
and be held there by the spring action of the back plate, and their 
motion in either direction would be limited by the back plate or its 
lips. To the two opposite hinged plates, Pitt fastened the lower ends 
of his half rings. When the upper meeting ends of the ring sections 
were forced apart, the toggle joint would spring into its upper position 
and the ring would be held open. When the ring sections were closed, 
the joint would spring into the lower position and hold them there. 
The resiliency of the back plate, yielding as the toggle-jointed back 
plates passed the horizontal plane, imparted to the ring sections this 
capacity to be held in either position in which they were placed. 
Schade adopted the Pitt structure, except that he substituted for each 
of Pitt's two flat toggle-jointed plates, to which ring sections were 
soldered or otherwise rigidly fastened, a continuous wire, the first part 
of which was held longitudinally and pivoted under one lip of the 
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back plate, the second part of which was bent out into a lateral plane 
so as to go slightly past the center of the back plate and then back 
again to the edge of it, forming a hinge leaf, and the remaining part 
of which was then developed into a half ring in a plane approximately 
at right angles to the planes both of the first and second parts. When 
two of these wire sections were opposed and in suitable engagement 
provided at the point where they met, they constituted a toggle-joint 
operating like Pitt. This construction is shown in the drawing here- 
with reproduced and is recited in claim 1 shown in the margin.^ 



It is not claimed that Schade is anticipated in the complete sense by 
the prior art, but the defense is that, in view of this art, the change 
made by him did not involve invention. Rightly to apprehend this 
art, further structures must be described. By an English patent, 
Lindner had shown a continuous wire half ring, leaf off-set and edge 
pivot of a form very dose to Schade*s correspondingr -parts ; but the 
two leaf off-sets did not reach each other, and were held in one posi- 
tion by a sliding clamp instead of being held in alternative positions 
by a spring pressure. Blackmer and Robson also showed two wires, 
each developed into a half ring, and each containing an off-set portion 
like Schade. In this, as in Lindner, the two off-set portions did not 
touch each other, but, unlike Lindner and like Schade, the off-set por- 
tion served as a lever which, undei: spring pressure, held the ring open 
or closed. An encasing spring member formed an abutment against 
which this lever rested. Normally, it held the ring closed, and when 
the ring was forced open, the lever passed the point where the spring 
would throw it back and the spring held it open. McMillan, instead of 
using Pitt's flat plates, carried his ring sections themselves to the point 
of meeting where they were united with a hinge or pivot rod, and he 
so mounted them in the edges of the base plate that they constituted 
the spring pressed toggle-joint. The following selected figures from 
Lindner, Blackmer and Robson, and McMillan illustrate the descrip- 
tion that has been given. 

11. "In a temporary or loose-leaf binder, the combination with a base- 
plate made of spring sheet metal, of separable eyes mounted plvotally directly 
on the edges of said base-plate and having bent wire arn^, the arms of the 
two opposite separable eyes being engaged to form toggle-levers between the 
sides of the spring base-plate substantially as set forth.*' 
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[1] The patent of McMillan is No. 794,536, and was issued July 11, 
1905, on application filed October 13, 1904. The Blackmer and Rob- 
son patent was applied for April 28, 1904, and issued August 29, 1905, 
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being No. 798,157. It is urged that these are not a .part of the art 
prior to Schade whose application was filed January 17, 1905, after 
the filing of Blackmer and Robson and of McMillan, but before the 
issue of either. There is no evidence in the record as to the respective 
dates of invention, save that afforded by the usual printed copies of 
the three patents admitted by stipulation, and by the certified copy of 
the McMillan file wrapper and contents. While, in case of objection 
and insistence upon strict proof, it might be necessary to produce a 
copy of the Patent Office record in order to show the filing date, yet 
the practice of relying upon the date shown on the officially printed 
copy has now become so general that, in this circuit, the printed date 
is accepted' as proof whenever objection is not made. Drewson v. 
Hartje Co., 131 Fed. 734, 738, 65 C. C. A. 548. We, therefore, assume 
that the filing dates of these patents are as above stated. 

[2] This court held, in I>rewson v. Hartje Co., supra, 131 Fed. at 
page 739, 65 C. C. A. 548, that a patent, the filing date of which ante- 
dated the filing date of the patent in suit, was, prima facie, anticipatory ; 
and we have repeatedly accepted and applied that rule (e. g.. Electric Co. 
v. Westinghouse Co., 171 Fed. 83, 87, 96 C. C. A. 187; Jackson Co. 

V. Adler, May 18, 1917, 243 Fed. 386, CCA. ; Twentieth 

Century Co. v. Loew Co., 243 Fed. 373, C C A. , May 8, 

1917). To rely upon these cases would be sufficient; but the contrary 
proposition is urged upon us so often and is observed to such an ex- 
tent in current decisions that it seems to deserve re-examination. The 
cases, found cited to support the claim that such a patent is not part 
of the prior art, are collected in the margin.* We are satisfied that 
the confusion arises out of a question of pleading, and has no founda- 
tion in matter of substance. 

The patent statute (R. S. § 4920 [Comp. St. 1916, § 9466]) catalogues 
five supposedly independent matters of defense, and requires the 
pleading of those which are to be relied upon. The separation is not 
analytically perfect; the Jast clause [b] of "third" seems to belong to 
** fifth," and since the patentee could not possibly be the first inventor 
of something that, before his invention, had been patented to or de- 
scribed by another, the entire first clause [a] of "third" seems quite 
unnecessary. However, we have to deal with the statute as it is. The 
two classes now material are: 

"Third [a] that it [the inventioiil had been patented or described in some 
printed publication prior to his supposed invention or discovery thereof, or 
[b] more than two years prior to his application for a patent therefor. • • • 

2 Bates V. Coe, 98 U. S. 31, 25 L. Ed. 68; Diamond Co. v. Kelly (O. O.) 120 
Fed. 282, 287 ; Anderson v. ColUns (C. C. A. 8) 122 Fed. 451, 458, 58 C. C. A. 
669; Thompson-Houston Co. v. Ohio Co. (C. C.) 130 Fed. 542, 546; Eck v. 
Kutz (C. C.) 132 Fed. 758, 764 ; AJax Co. v. Brady Co. (C. O.) 155 Fed. 409, 
415; Union Co. v. Smith (C. C.) 173 Fed. 288, 291; Gray Co. v. Balrd Co. (O. 
C. A. 7) 174 Fed. 417, 421, 98 O. C. A. 353; Gen. Blec. Co. v. Allis Co. (C. C.> 
190 Fed. 166, 170 ; Johns Pratt Ca v. Freeman (C. C. A. 3) 204 Fed. 288, 122 
C. C. A. 512 (by affirmance of [D. C] 201 Bled. 356, 360) ; Horton Co. v. White 
LUy Co. (C. C. A. 7) 213 Fed. 471, 476, 130 a C. A. lit; Alvord v. Smith CD. 
C.) 216 Fed. 150, 154. 
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"Fourth. That.be was not the original and first inventor or discoverer of 
any material and substantial part • of the thing pataited." 

Since an invention is not "patented" and the patent is not "pub- 
lished" until issued, it is apparent that when a patent is pleaded under 
this third defense and the fourth defense is not involved, its applica- 
tion date is of no importance whatever. It is equally sure that where 
the tendered issue is whether the patentee was the first inventor (fourth 
defense) and it appears that another had made the invention, the date 
of that other's patent, or whether he ever had a patent, or whether the 
prior description was by printing or without, is immaterial ; the date 
of his invention is the vital thing. 

Under the famliar Patent Office rule, the filing of an allowable ap- 
plication is a constructive reduction to practice,* and so there must be 
a presumption that the patentee had made his invention at the date of 
his filing. The cases where a substantial change in the invention is 
made pending the application are exceptional, and, of course, he who 
alleges an exception must prove it.* The existence of the presumption 
is worked out and declared, with perhaps unnecessary care, by the first 
Circuit Court of Appeals in Automatic Co. v. Pneumatic Co., 166 Fed. 
288, 293, 92 C. C. A. 206. Hence, it assuredly follows that if a patent 
in suit was applied for January 15th, and there is nothing to carry 
the patentee's invention back of that date, and if a patent disclosing 
the same invention was issued to another in July upon an application 
filed January 1st, this tends to show that the patentee of the patent in 
suit was not the first inventor. This has been distinctly held not only 
in Drewson v. Hartje, supra, but by the Seventh Circuit Court of Ap- 
peals (Barnes Co. v. Walworth Co., 60 Fed. 605, 606, 9 C. C. A. 154); 
by Acheson, C. J. (Westinghouse v. Chartiers Co. (C. C.) 43 Fed. 582, 
and cases cited on page 588) ; and by the Second Circuit Court of Ap- 
peals (Sundh Co. v. Interborough Co., 198 Fed. 94, 97, 117 C. C. A. 
280) ; and it has been expressly recognized and applied by the Supreme 
Court (Pope Co. v. Gormully Co., 144 U. S. 238, 244, 12 Sup. Ct. 637, 
36 L. Ed. 420) ; by Mr. Justice Bradley (Kearney v. Lehigh Co. [D. C] 
32 Fed. 320, 322, 323) ; and by the Second Circuit Court of Appeals 
(Hillard v. Fisher Co., 159 Fed. 439, 441, 86 C. C. A. 469; Otis Co. v. 
Interborough Co., 222 Fed. 501, 502, 138 C. C. A. 97). 

Turning to the cases cited contra : Bates v. Coe, in using the language 
so often quoted (98 U. S. on pages 33, 34, 25 L. Ed. 68) is speaking sole- 
ly of "evidence to sustain the second [third] defense," and this restric- 
tion has not been observed when it has been quoted as if applicable to 
all defenses. In Horton Co. v. White Lily Co. (C. C A. 7), the court 

s Since the thing patented is a unit, to which "any material and snbstantial 
part of is essential, and since no patent Is found to be either anticipated 
or infringed except by comparison with devices containing every flnifastantial 
and material part, the special force of the quoted words is not evident 

* Duryea v. Rice, 28 App. D. O. 423 ; Computing Co, r. Standard Co. (O. C. 
A. 6) 195 Fed. 508. 511, 115 C. O. A. 418; Sundh Co. v, Interborough CO. (a 
C. A. 2) 198 Fted. 94, 97, 117 C. C. A 280. 

5 Webster Ca v. Higgins, 105 U. S. 580, 594, 26 U Ed. 1177. 
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was considering two patents to the same inventor, a very different sit- 
uation. In some, as in Anderson v. Collins (C. C. A. 8), it is carefully 
recognized that the. ruling involves only the third defense. In others, 
the state of the pleadings does not appear. Some seem to depend upon 
a distinction between "anticipation" and "priority of invention," apply- 
ing the former name to the third defense and the latter to the fourth, 
though we do not see why "anticipation" is not properly applicable to 
both. "So far as any of tfie other cases may be distinctly inconsistent 
with the proposition of the preceding paragraph, we must tiiink them er- 
roneous. 

It was the common, if not universal, practice under the old equity 
rules for an answer to recite under one paragraph all the older patents 
relied upon, and then, under another, to repeat all the names of the pat- 
entees with their places of residence. In deference to the simpHfying 
spirit of the new rules, the defendant here pleaded that the patentee was 
not the first inventor, "but that said invention was first made by the ap- 
plicants of the patents recited in paragraph 9." In such cases, there is 
no question of pleading, but the pertinence of the earlier filing date is 
clear. We should hesitate to reach the other result, even when the 
fourth defense was not pleaded in terms. Since patenting to another 
before the invention of the patent in suit necessarily implies denial that 
the patent in suit was issued to the first inventor, to plead the third de- 
fense is usually itself to plead the fourth, and it would be imfortunate 
that an invalid patent should be held valid only because a good defense 
had been pleaded by a wrong name. Any amendments that might seem 
necessary would doubtless be allowed on request, with due regard to 
the prejudice, if any, thereby caused. 

[3] When we consider this prior art, including McMillan and Black- 
mer and Robson, we are forced to conclude that Schade took no in- 
ventive step. His continuous wire, developed into three parts, eafeh 
part having a function, can be found merged in Pitt's hooks and flat 
plates, yet there would be ingenious, and, we assume patentable, novelty 
in observing this continuous wire and developing it out of its merged 
condition, if it had been a new thing after it was developed; and so 
Pitt alone will not serve to invalidate. McMillan makes his hooks or 
rings out of wire, and extends the hooks themselves to a meeting point, 
making a toggle lever hinge, and pivotally mounts the rings on the 
edges of the back plate. The language of Schade's claim 1, if given 
the broad meaning which could naturally be attributed to the selected 
words, plainly reads upon McMillan; and yet this is not conclusive 
of the question of invention, since the language of the claim, by ref- 
erence to the specification, might fairly imply that the "bent wire arms" 
of the claim referred to arms bent up laterally .and to hinge leaves of 
the general type shown rather than those which were mere continua- 
tions of the hook in the same plane, like McMillan. Even Lindner, 
considered by itself or in association with the others, would not neces- 
sarily negative invention, since the wire off-set of Lindner, shaped 
like Schade's wire, off-set, had no function as a spring pressed lever, 
and to combine the thought of such a shaped and formed continuous 
wire with Pitt's thought of spring actuated toggle levers might well be 
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considered a patentable combination. We are convinced, however, 
that Blackmer and Robson furnish the final and unanswerable argu- 
ment against invention. With a continuous wire, member generally, 
undistinguishable from Schade and embodying the three functions of 
a separable retaining hook, an edge pivot and a doubly bent off-set 
portion operating as a spring pressed lever, we find that this off-set 
made contact with and passed by and was held in selected position by 
a resilient abutment located just above the off-set. Pitt had disclosed 
a ring section provided with an extension which made contact with a 
resilient abutment located at one side, viz. the opposite member of the 
same form. It follows that when Schade appeared, the toggle lever 
hinge form of Pitt and the spring pressed lever arm form of Blackmer 
and Robson were known equivalents, and what Schade did was to sub- 
stitute one for the other as one of the members of his otherwise un- 
changed combination. He accomplished no "new result," in any sense 
of that ambiguous phrase, except that his substituted form was per- 
haps cheaper to maJke, stronger and more smoothly operating in this 
old combination than the equivalent element which it displaced. The 
mechanical modification required, considered either from the view- 
point of substitutinfi^ the Blackmer and Robson continuous wire for 
the Pitt hook and plate, or substituting the Pitt toggle lever interlock 
for the Blackmer and Robson lever and casing interlock, was merely to 
extend the Blackmer and Robson off-sets until they were hinged to- 
gether. In view of all that was before him in these several patents, 
we cannot think that this was more than the expected ability of the 
skilled artist. Fare Register Co. v. Ohmer (C. C. A. 6) 238 Fed. 
182 and cases cited at page 187, 151 C. C. A. 258; Budd Co. v. New 
England Co. (C. C. A. 6) 240 Fed. 415, and cases cited on page 417, 

— C. C. A. . 

The remaining claims involved in the appeal fall with claim 1. The 
decree is reversed, and the case remanded, with instructions to dismiss 
the bill. 
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BONNET SUPPLY CO., Inc., v. HELTZEL et at 

(District CJourt, N. D. Ohio. B. D. June 4, 1917.) 

No. 374. 

Patents ^=s>310(1) — Suit fob Infringement — Pleading. 

In a suit for Infringement, complainant cannot be required by a mo- 
tion for further and better particulars, made under equity rule 20 (198 
Fed. xxlv, 115 C. C. A. xxlv), to make a comparison of the elements of 
the claims of his patent with the elements of defendants' structure, which 
would not be a statement of ultimate facts required by rule 25, but 
merely the opinion or conclusions of the pleader ; but he may be required 
to specify the claims of the patent relied upon as having been Infringed. 

In Equity. Suit by the Bonney Supply Company Incorporated 
against John W. Heltzel and the Heltzel Steel Form & Iron Company. 
On motion by defendants for bill of particulars. Granted in part. 

B. H. Davis, of Cleveland, Ohio, and Frank Keiper, of Rochester, 
N. Y., for plaintiflf. 

E. R. Alexander and George B. Pitts, both of Cleveland, Ohio, for 
defendants. 

WESTENHAVER, District Judge. Complainant's Kll of com-, 
plaint, after setting up its patent, alleges infringement thereof by the 
defendants in general language. In substance it says that the defend- 
ants have infringed letters patent No. 1,182,081 by making, using, and 
selling, or leasing, or causing to be made, used, and sold, or leased, 
rapid loaders for wagons, embodying the improvements set forth and 
claimed in complainant's patent. To this bill defendants file a mo- 
tion for further and better particulars, as follows: (1) A statement 
specifying which claim or claims of the patent in suit is or are in- 
fringed by each of the constructions manufactured by the defendant 
the Heltzel Steel Form & Iron Company. (2) A statement or state- 
ments comparing the elements of each of the claims relied upon with 
the elements of each and all of defendants' constructions which plain- 
tiff will allege infringe the patent in suit 

Whether the relief should be granted in either or both respects calls 
for an examination of new equity rules 20, 25, 30, 33, and 58 (198 
Fed. xxiv, 115 C. C. A. xxiv). If complainant's bill does not contain 
a sufficient statement of ultimate facts in the respects complained of 
in the motion, then to that extent the motion should be sustained. If, 
on the other hand, it does contain a sufficient statement of ultimate 
facts, the motion should be overruled. In no event, however, should 
the motion be granted, so as to require further and better particulars 
by the pleading, or incorporation of evidential matter, or of conclu- 
sions of law and of fact. In^much as the questions of practice raised 
by this motion are important, and cannot be said to be finally settled, 
an examination of the questions involved and a review of the pertinent 
authorities haye been made by me, and the results thereof may properly 
be recorded in this memorandum for the information of counsel. 
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Equity rule 20 says: 

'*A furtlier and better statement of the nature of the claim or defense, or 
further and better particulars of any matter stated in any pleading, may in 
any case be ordered, upon such terms, as to costs and otherwise, as may be 
Just." 

Equity rule 25, stating what a bill in equity shall contain, says: 

"A short and simple statement of the ultimate facts upon which the 
plaintiff asks relief, omitting any mere statement of evidence." 

Equity rule 33 abolishes exceptions to an answer for insufficiency 
and authorizes a motion to strike out in order to test the sufficiency 
thereof. Equity rule 58 provides for discovery, inspection and pro- 
duction of documents, admission of the execution or genuineness of 
documents, and for the submission of interrogatories in writing *'for 
the discovery by the opposite party or parties of facts and documents 
material to the support or defense of the cause." 

These new rules were intended to simplify equity pleading, and 
expedite the hearing and final decision of equity causes. They were 
intended in matters of pleading to assimilate bills in equity to the pe- 
tition of the Code practice. While the language of the several Codes 
differs, they in general, require a statement of facts constituting a cause 
of action in ordinary and precise language. In some Codes the lan- 
guage is a statement of operative facts. In equity rule 25 the language 
is a short and simple statement of the ultimate facts. As a result of 
long years of practice, it is now settled that conclusions of law and of 
fact, matters of evidence, and all repetition should be avoided. The 
pleading is sufficient when the operative or ultimate facts are duly 
pleaded according to their legal tenor and effect. The Code practice 
provides for a motion to make definite and certain any pleading, the 
allegations of which are too indefinite and general to inform the op- 
posite party of what it may be daimed will be the ultimate or operative 
facts. Indefiniteness and too great generality are not a ground fot 
demurrer under the Code practice, and in this respect also the new 
equity rules have conformed to the same procedure. Equity rule 20, 
in like situations, permits an order to be made for a further and better 
statement of the nature of the claim or defense, or for further and 
better particulars of any matter stated in a pleading. It is manifest, 
therefore, that greater d^finiteness or certainty may be required under 
the new than was required imder the old rules. 

Rule 58, allowing the discovery by interrogatories of facts and docu- 
ments, inspection, production, and admission of genuineness of docu- 
ments, has also its counterpart in the Code practice. It will be noted 
the discovery is of facts and documents, and that interrogatories are 
available only for that limited purpose. Numerous cases may be found 
in which the kind of interrogatory that* may be filed, and to which 
answer may be required, has been considered, and these cases are perti- 
nent to the second ground of the motion now under consideration. 

The general allegations of infringement in the bill in this case have 
been held sufficient on demurrer under equity practice prior to the new 
rules. In American Bell Telephone Co. v. Southern Telephone Co, 
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(C. C.) 34 Fed. 803, Judge Brewer (afterwards Mr. Justice Brewer) 
stated the established practice in this respect in these words : 

"On authority, the other objection must also he overruled; that is, the 
objection that there is simply a general averment that the defendant In- 
frlDgesi It is not so easy to sustaip that upon principle, because, as was 
well stated by counsel here, the exactness and certainty of equity pleadings 
would seem very properly to require that, instead of a simple averment that 
the defendant has infringed, particularly in a case where a patent covers 
many claims — ^in tliis case also covering both a process and an apparatus — 
it would narrow the inquiry if the averments* were made specific that the 
infringement was in reference to one claim, and not in reference to the rest. 
Still, whatever might be the decision if the matter was open to question, the 
practice is very general in bills in patent cases to simply aver that the de- 
fendant lias infringed. * * * So, while as a matter of principle it may 
not be so easy to sustain this practice, yet, in view of the great weight of 
authority as to the form of pleadings that are sufficient in patent cases, this 
objection must also be held not well taken, and the special demurrer will ne 
overruled. Pitts v. Whitman, 2 Story, 609 [Fed. Oas. No. 11,196] ; Turrell v. 
Cammerrer, 3 Fish. Pat Cas. 462 [Fed. Gas. No. 14,266] ; Haven v. Brown, 6 
Fish. Pat Ga& 413 [VeA. Cas. No. 6,228]; McMillan v. Transportation Go. 
[G. a] 18 Fed. 260; McCoy v. Nelson, 121 U. S. 484, 7 Sup. Ct 1000 [30 L. 
Ed. 1017]." 

To the same effect is Luten v. Sharp (D. C.) 200 Fed. 151, a decision 
by Pollock, District Judge. 

In Bayley v. Braunstein (D. C.) 237 Fed. 671, Hand, District Judge, 
holds that the ultimate facts are not sufficiently pleaded in a patent 
case by allegations that complainant is the owner of a patent, but that 
it must also be stated that he was the first original and sole inventor, 
and the negative requirements of the statute must also be complied 
with. 

In Maxwell Steel Vault Co. v. National Casket Co. p. C.) 205 Fed. 
515, Ray, District Judge, has considered the same question at length, 
and has come to the same conclusion; whereas, in Zenith Carbureter 
Co. V. Stromberg Motor Devices Co. (D. C.) 205 Fed. 158, Tuttle, 
District Judge, has reached the opposite conclusion. The opinion of 
Judge Ray is particularly illuminating as to what is a short and simple 
statement of the ultimate facts in pleading a patent, and his reasoning 
commends itself to me. In alleging the ultimate facts .of an infringe- 
ment charge in a short and simple statement, it would seem that on de- 
murrer, at least, the general averments of a bill good prior to the adop- 
tion of the new equity rules, should be good under the new rules. Up- 
on a motion, however, to make definite and certain, a different ques- 
tion arises. * 

In Morton Trust Co. v. American Car & Foundry Co., 129 Fed. 
916, 64 C. C. A. 367, the Circuit Court of Appeals, Third Circuit, 
Acheson, Circuit Judge, delivered the opinion, which was concurred 
in by Circuit Judges Dallas and Gray. The patent sued on contained 
28 claims. The charge of infringement was in general language, no 
more detailed than is the bill in the instant case. The District Court 
had made an order requiring the complainant to amend its bill requir- 
ing a specification of the particular claim or claims of the patent, with 
respect to which the infringement by the defendant was charged, and 
that it specify also the particular parts of the defendant's car or car 
243 F.— 26 
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construction that were relied upon as infringements of the patent in 
suit. This appears to be the exact relief sought by the present mo- 
tion. Complainant having failed to comply willi the order, its bill was 
dismissed. Upon appeal it was held that the averment of infringe- 
ment was plainly sufficient, according to the approved practice in patent 
cases, and the judgment below was reversed. We quote frgm the opin- 
ion: 

"In Its scope the order goes beyond any precedent known to us. CompUance 
with the order would require definite knowledge of the defendant's car con- 
struction. It does not appear, and we think it ought not to be presumed, that 
the plaintiffs have had sudi an opportunity to inspect all the parts of the de- 
fendant's car as would enable them to specify the extent and character of 
the defendant's infringement with the particularity enjoined by the order. 
On the other hand, there is no hardship that we can see in calling upon the 
defendant to answer the charge of infringement contained in this bill. The 
defendant has before it, or is entitled to have before it, the patent sued on, 
and upon an inspection of the patent can see whether its construction is the 
same as or different from that of the patent We are far from satisfied that 
the trial of patent causes would be expedited, or the records therein abbrevi- 
ated, by the adoption of the new practice contemplated by the order in 
question." 

In Foundation Co. v. O'Rourke Engineering Construction Co. (C. 
C.) 171 Fed. 425, Martin, District Judge, on demurrer, held that a gen- 
eral charge of infringement was sufficient to charge the defendant 
with having infringed all the inventions described in all of the speci- 
fications of seven different patents, containing 95 claims. Answering 
an argument that an examination of the letters patent makes it evident 
that there is conflict between the different patents and claims, and that 
a more definite and certain allegation should be made, he says: 

"If this was an application for a bill of t)articulars, as to the claims of the 
various patents that the orators insist have been infringed, I should be 
inclined to hold, from an examination of the patents, that such an application 
should be granted; but, without the aid of evidence, the defendant's con- 
tention on this ground does not well enough appear." 

In Marconi Wireless Telegraph Co. v. New England Navigation Co. 
(C. C.) 191 Fed. 194, Lacombe, Circuit Judge, held that a demurrer 
should not be sustained to a bill on the ground of indefiniteness and 
uncertainty because it failed to allege which of twenty claims were 
supposed to be infringed, but that this objection, if good at all, should 
be raised by motion, made at the proper time, to have complainant in- 
dicate on which claim it relies. In General Electric Co. v. American 
Brass & Copper Co. (C. C.) 209 Fed. 237, Lacombe, Circuit Judge, 
held on demurrer, that it is not necessary in a charge of infringement 
to state which of the claims of two patents sued on are alleged to be 
infringed. In P. M. Co. v. Ajax Rail Anchor Co. (D. C.) 216 Fed. 
634, Sanborn, District Judge, considering interrogatories filed under 
equity rule 58, says: 

**It is well settled by these decisions that the disclosure of evidence is not 
required. The nature of the case and the facts supporting it may be required 
to be stated. Mere evidence or facts tending to prove the nature of the case, 
or the facts upon which it is based, are quite generally held not proper to be 
inquired into." 
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He further states that certain interrc^tories inquire as to the opin- 
ion of the complainant as to the construction of the patent, and this, 
he says, is a matter to be supplied by expert testimony in support of 
the contention of infringement, or the validity of the patent, or both ; 
that these matters are purely evidentiary, and not facts such, as may 
be inquired about under the rule. 

In Luten v. Camp (D. C.) 221 Fed. 424, Thompson, District Judge, 
considering interrogatories under equity rule 58, holds that a party 
may be interrogated as to the facts upon which his cause of action 
is based, but not as to mere evidence or facts tending to prove the 
nature of the case, or facts tending to prove the main facts, and that, 
applying this holding, a party should not be required to maJce a com- 
parison between the defendant's blue prints of construction and the 
plaintiff's patent plans, because this comparison is a matter for expert 
testimony, or to be determined by the court from an inspection of the 
documents at the trial, and is, in any event, merely evidentiary, and 
not a fact supporting plaintiff's case. In Blast Furnace Appliances 
Co. V. Worth Bros. Co. (D. C.) 221 Fed. 430, District Judge Thomp- 
son followed and applied these rules. In Window Glass Macfiine Co. 
V. Brookville Glass & Tile Co. (D. C.) 229 Fed. 833, Orr, District 
Judge, also followed and applied the rules announced by Judge Thomp- 
son. 

In Gennert v. Burke & James (D. C.) 231 Fed. 998, District Judge 
Hand, considering interrogatories designed to compel complainant to 
point out, not only what parts of the defendant's machine infringed, 
but what part corresponds to each element of his claim, says : 

"Strictly speaking, the motion is wrong in any event, for it does not ask 
the plaintilff to disclose any evidence in the case, but his own interpretanon 
of the facts. It would more properly, therefore, arise on a motion for a bill 
of particulars, in which the party is asked to make more definite his position ; 
but I do not wish to dispose of the motion upon so narrow a ground. The 
substantive question is whether the plaintiff should be compelled so narrow- 
ly to disclose what his positicm will be. Theoretically, perhaps, there is no 
good reason why a party should not be compelled to disclose the rationale of 
his position in the utmost detaU, or at least of the alternative positions which 
he means to take before the court Practically such a requirement would 
involve more friction and annoyance than It would be worth in the usual 
case. After a plaintiff has told what part of the machine he claims to be an 
infringement, there ought to be usually no difficulty in understanding what 
he means, without pointing out in what particular part each element is em- 
bodied. There may be cases in which the difficulties are so great of knowing 
the plaintiff's position that such relief would be proper, but that could only 
be in a case where the defendant showed satisfactorily that he was in honest 
doubt as to what the plaintiff could mean. No such showing is made in this 
case." 

In Rodman Chemical Co. v. E. F. Houghton Co. (D. C.) 233 Fed. 
470, Dickinson, District Judge, considering interrogatories filed under 
equity rule 58, holds (third syllabus) : 

"A defendant cannot through the guise of Interrogatories be required to 
construe a patent claim or admit or deny infringement as a legal conclusion." 

In A. B. Dick v. Underwood Typewriter Co. (D. C.) 235 Fed. 300, 
Mayer, District Judge, having under consideration interrogatories filed 
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under ^uity rule 58, holds that interrogatories should not be filed in 
the language of patent claims, which use terms the meaning of which 
may be open to dispute, and that a construction of patent claims cannot 
be called for by interrogatories. 

The cases reviewed above are all the reported cases which' have come 
to my notice bearing on this subject. Applying the principles to be de- 
duced therefrom, I am of opinion that the second ground of the pres- 
ent motion should be denied, under all circumstances. It does not 
seek a discovery of facts, nor the pleading of ultimate facts. Every- 
thing asked for therein is evidential in character. The comparison de- 
manded will not be required, even if sought by interrogatory, and for 
a stronger reason should nQt be required to be incorporated in a jJead- 
ing. In addition, it may be said that the defendant, having access to 
complainant's patent claims, may make comparison, element by element, 
with its own construction as readily as the complainant or its experts 
can do it. 

Touching the first ground of the present motion, somewhat different 
considerations apply. The authorities reviewed conclusively show that, 
if this question were raised by demurrer, the bill would be sufficient 
and the demurrer should be overruled ; but under the new equity rule, 
as well as under the Code practice, a statement may be required of fur- 
ther and better particulars of any matter pleaded, or, in other words, 
to make definite and certain the statement of any pleading, and this 
cause is now before me for a consideration of a motion of that char- 
acter. 

In legal contemplation each separate claim is an independent patent, 
and the invention thereby covered patentable in and of itself. In other 
words, each claim is supposed to mean swnething different from the 
others. The patent in this case contains 10 claims. The defendant's 
construction may infringe some one or more of these claims, but it is 
not probable that it infringes all of them. The complainant knows, 
or should know, which of these separate claims are infringed ; and it 
is therefore proper, in the interest of greater certainty and definite- 
ness, that it be required to specify which of the ten claims it intends 
to rely on — ^in other words, give further and better particulars of the 
matter of infringement contained in its pleading. 

This is as much as can be required of the complainant, as I un- 
derstand the law. This may or may not inform the defendant exactly 
what is claimed; it -may or may not limit the range of investigation 
necessary in preparing for trial, or the scope of the testimony at the 
trial. It is, of course, eminently desirable that counsel should, at all 
times, be candid with the court, and not bring forward unfounded 
claims, nor incumber the record with irrelevant and immaterial tes- 
timony. I am not unmindful, however, of the hazards and difficul- 
ties of forcing counsel in the advance stages of a lawsuit to determine 
with unerring certainty the items of evidence required to prove the 
ultimate facts. The relevancy of testimony is always a matter for the 
court, and counsel can scarcely be expected to rule too closely against 
their clients in advance of the court's ruling, or the full disclosure of 
their adversary's position. In Todd v. Whitaker (D. C.) 217 Fed 
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320, Dickinson, District Judge, suggests a resort to the procedure pro- 
vided by equity rule 48 (198 Fed. xxxi, 115 C. C. A. xxxi) as an ap- 
propriate means to obtain this full disclosure of each party's position 
and claims. A consideration of his suggestion is commended to coun- 
sel. But, aside from these considerations, I should not require a plead- 
ing conforming to the equity rules to be reformed in conformity to 
views personal only to myself. 

An order may therefore be entered, requiring the complainant to 
specify within 10 days which claim or claims of the patent in suit it 
intends to rely upon, and overruling the motion in all other respects. 
An exception to tiiis ruling may be noted in favor of both complainant 
and the defendants. 



OLBVEJLAND ENGINEERING CO. v. GALION DYNAMIC MOTOR 

TRUCK CO. 

(District Court, N. D. Ohio, E. D. June 11, 1917.) 

No. 394. 

1. Patents ^s»310(7) — Sun fob Intbinoement-^Inconsistbnt I>ErBNSSS^ 

Election. 

Under equity rule 30 (201 Fed. y, 118 C. 0. A. y), which permits the 
pleading in an answer of def^Ilses in the altematiye, regardless of con- 
sistency, a defendant in an infringement suit nftiy deny complainant's title 
to the patent and allege ownership in himself, and also deny its yalidity, 
and cannot be required to elect between the two defenses. 

2. CoTTBTS ^=s>2^(2) — Jurisdiction of Federal Coubts— Countebolatm. 

The jurisdictibn of a federal court, invoked by a complainant in his 
bill and shown by the allegations thereof, does not sui^ort or aid the 
jurisdiction of the court, when the defendant brings forward a counter- 
claim wliich may be the subject of an independent suit, and which does 
not merely concern matters already put in litigation by the original bill, 
and in such case, if there is not diyersity of citizenship, or if the sub- 
ject-matter of the counterdaintf is not within the jurisdiction of a federal 
court, it should be stricken out for want of jurisdiction. 
8. Patents ^=>310(7>-7Suit fob Infbingement—Countebclaim. 

In an infringement suit, defendant may as matter of defense deny com- 
plainant's title to the patent, and by way of counterclaim allege fhe equi- 
table ownership to be in itself, and pray for a decree quieting its title, 
as necessary in order that complete relief may be given concerning the 
subject-matter put in litigation by complainant's bill. 

In Equity. Suit by the Cleveland Engineering Company against the 
Galion Dynamic Motor Truck Company. On motion by complainant 
to require defendant to elect between defenses, and also to strike out 
counterclaim. Denied. 

Hull, Smith, Brock & West, of Cleveland, Ohio, for plaintiff. 
W. J. Geer, of Galion, Ohio, and Harry Frease, of Canton, Ohio, 
for defendant 

WESTENHAVER, District Judge. Complainant's bill sets up two 
patents, xme No. 894,752, and the other No. 1,155,315, which it is 
charged the defendant is infringing. The answer denies that complain- 
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ant has title to either of said patents, and as to the second patent as- 
serts that it is the equitable owner thefeof and entitled to a decree 
quieting its title, and requiring an assignment to it of the legal title. 
The answer also challenges the validity of both patents, because of 
anticipation and on other grounds. 

This cause is now before me on complainant's motion to require de- 
fendant to specify, as to patent No. 1,155,315, which of two defenses, 
said to be incompatible or inconsistent, it will rely upon; also to re- 
quire from defendant further and better particulars of certain matters 
in its answer, not now necessary to be stated ; and also to strike from 
the answer defendant's counterclaim. The two defenses said to be in- 
compatible or inconsistent, as to which an election is desired, are: 
First, complainant's want of title and defendant's ownership as to 
patent No. 1,155,315; and, second, invalidity of said patent. 

[1] I am of opinion that this motion should be denied. Both de- 
fenses are and should be available to the defendant. Both of them 
may be true, or the defendant may own the patent, and the patent may 
be invalid. It cannot rely on either defense alone, without risking an 
entire loss of the other; or, if the defense of defendant's ownership 
is not lost, the result would be. to require another action to settle finally 
the controversy now in court. Furthermore, even if these defenses are 
inconsistent, new equity rule 30 permits inconsistent defenses. It says : 
"The answer may state as many defenses, in the alternative, regard- 
less of consistency, as the defendant deems essential to his defense." 

Moreover, even without the aid of this rule, an election should not 
be required because of the supposed inconsistency. In Dick v. Hyer, 
114 N. E. 251, a decision of the Supreme Court of Ohio (see Ohio 
Law Reporter, January 1, 1917, 94 Ohio St. 351), it is held error to 
require an election between two causes of action permitting of only 
one recovery, when the first cause of action is based on a promissory 
note to which the defense was that it had been altered, and the second 
cause of action was upon the original indebtedness for which the al- 
tered note had been given. In Railway Co. v. Hedges, 41 Ohio St. 
233, an election was not required when plaintiff sued to recover dam- 
ages for horses killed by defendant's train, based on two distinct 
wrongful acts : First, neglect to keep in repair a fence as required by 
contract; and, second, negligence in operating the train. On princi- 
ple, these cases cover the situation here presented. 

Complainant's remedy in tliis situation is to ask a separate trial of 
the issues relating to the title to this patent. This is within the power 
of a court of equity, and is specially authorized by new equity rules 
26 (201 Fed. v, 118 C. C. A. v) and 29 (198 Fed. xxvi, 115 C. C. A. 
xxvi). Indeed, at the hearing, counsel for both parties joined in a 
request for a separate trial of such issues in the event the motion to 
elect and strike out defendant's counterclaim was overruled. In my 
opinion, the motion to strike out the counterclaim should be denied. 
A statement at length of the facts therein alleged is not necessary. It 
is sufficient to say that defendant asserts a good equitable title to pat- 
ent No. 1,155,315, and prays that this title may be quieted against com- 
plainant's demands, and that a conveyance from complainant to de- 
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f endant of the legal title may be ordered. The origin of defendant's 
claim of title, it is alleged, is in part based on representations by per- 
sons for whose acts complainant was then and is now responsible, that 
the inventions covered by this patent were owned by a corporation and 
were being sold by it to another corporation, to whose right and title 
the defendant has since succeeded. 

The motion to strike out is based on the supposed ground that this 
court has no jurisdiction of this counterclaim, because complainant and 
defendant are citizens of the same state, and the subject-matter thereof 
is not within any independent ground of federal jurisdiction. The 
cases cited and relied upon by complainant were examined and re- 
viewed by me on motion to strike out a counterclaim in Ohio Brass 
Company v. Hartman Electrical Manufacturing Company, No. 373. 
In passing on that motion I filed an opinion, which is accessible to 
counsel, and I shall not, therefore, review those cases at length. 

[2] It is true that a set-off or counterclaim which is the subject of 
an independent suit in equity cannot be sustained, tmless some inde- 
pendent ground of federal jurisdiction is shown to support it. The 
jurisdiction of the court invoked by complainant in its bill, and shown 
by the allegations thereof, does not aid or support the jurisdiction of 
this court when the defendant brings forward a set-off or counterclaim 
which may be the subject of an independent suit, and which does not 
merely concern matters already put in litigation by the original bill. It 
follows, therefore, in that situation, if there is not diversity of citizen- 
ship, or if the subject-matter of a counterclaim is not within the ju- 
risdiction of a federal court, the counterclaim should be stricken out 
for want of jurisdiction. Equity rule 30 (201 Fed. v, 118 C. C. A. v) 
could not, even if so intended," enlarge the jurisdiction of a court of 
equity, or of a federal court. On this proposition I agree with the con- 
clusion reached in the cases cited by counsel : Marconi Wireless Tele. 
Co. V. National Elec. Signaling Co. (D. C.) 206 Fed. 295-300; Adam- 
son V. Shaler (D. C.) 208 Fed. 566; Electric Boat Co. v. Lake Tor- 
pedo Boat Co. (D. C.) 215 Fed. 377; United States Expansion Bolt Co. 
V. Kroncke Hardware Co. (D. C.) 216 Fed. 186; 'United States Expan- 
sion Bolt Co. V. Kroncke Hardware Co., 234 Fed. 868, 148 C. C. A. 
466; Geneva Furniture Co. v. S. Karpen, 238 U. S. 254, 35 Sup. Ct. 
788, 59 L. Ed. 1295. 

[8] The question here, however, is entirely different. The de- 
fendant is not presenting a set-off or counterclaim which may be the 
subject of an independent suit in equity, in the sen^e in which that ex- 
pression is used in equity rule 30, or in the cases above cited. The 
defendant's counterclaim is not really a counterclaim at all; it is a 
part of its defensive matter, and a determination thereof is necessary 
in order that complete relief may be given concerning the subject-mat- 
ter put in litigation by complainant's bill. It is such matter as, accord- 
ing to familiar equity rules, might be made the subject of a cross-bill, 
and the necessity for pleading same as a coimterclaim or cross-bill is 
in order that complainant may not only be defeated, but that complete 
relief may be given. 
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Manifestly, as a defense, the defendant may deny complainant's 
title to either or both of the patents sued on ; it may, on the hearing, 
show title in some third party to either or both as a defense ; it may al- 
so show title in itself to either or both as a defense. In, any of tliesc 
contingencies, complainant's bill should be dismissed. No new or ad- 
ditional evidence in the contingency last assigned would be required to 
warrant a decree in favor of defendant, pursuant to its cross-bill. It 
would seem little short of absurd if a court of equity had not power 
to give complete relief in that event by decreeing that defendant's eq- 
uitable title should be quieted against complainant's false claim, and 
that the legal title should be conveyed to it 

The jurisdiction of this court to entertain the counterclaim depends 
on the case made by complainant's bill. The bill states a case within 
the jurisdiction of the federal court, arising under the patent laws. 
That jurisdiction is not ousted, or does not fail, because the defend- 
ant brings forward a matter of defense arising out of contract, and 
not within the original jurisdiction of this court. If jurisdiction has 
attached on the allegations of the bill, this court may proceed to try 
all questions between the parties, touching that subject-matter, and 
grant full relief to both parties, even though, on the hearing, the is- 
sues touching matters of proper federal jurisdiction are held in fact 
not to exist, or are decided adversely to complainant's contention. 

In Pratt v. Paris Gaslight & Coke Co., 168 U. S. 255, 18 Sup. Ct 
62, 42 L. Ed. 458, the reverse of the situation here was presented for 
consideration. The vendor of a patent right sued for the purchase 
price in a state court, and the defendant, as one defense, pleaded en- 
tire invalidity of the patent sold by plaintiff. It was held that, inas- 
much as the state court had jurisdiction of the cause of action stated 
in plaintiff's pleading, jurisdiction was not ousted by a defense cog- 
nizable exclusively in a federal court, but that the state court had 
power to hear and determine all questions, including those relating 
solely to the validity of the patent. That such is the law, and that in 
this case, jurisdiction having attached on the facts set forth in the bill 
of complaint, this court has full power to hear and determine all ques- 
tions set up in defendant's counterclaim, is adequately established by 
the following cases : Louisville Trust Co. v. Stone, 107 Fed. 305, 46 
C. C. A. 299; Swindell v. Youngstown Sheet & Tube Co., 230 Fed. 
438, 144 C. C. A. 580 (6 C. C. A.) ; Fallbrook Irrigation District v. 
Bradley, 164 U. S. 112, 17 Sup. Ct. 56, 41 L. Ed. 369; The Fair v. 
Kohler Die & Specialty Co., 228 U. S. 22, 33 Sup. Ct. 410, 57 L. Ed. 
716; Healy v. Sea Gull Specialty Co., 237 U. S. 479, 35 Sup. Ct. 658, 
59 L. Ed. 1056. 

That defendant's counterclaim is essentially a cross-bill, in the simple 
form permitted by equity rule 30, is made plain by an examination of 
the authorities. Story's Equity Pleading, § 389, says : 

'*A cross-bill, ex yl terminonun, Implies a bill brought by a defendant in 
a suit against the plaintiff in the same suit, or against other defendants in 
the same suit, or against both, touching the matters in question in the original 
bill. A bill of this kind is usually brought, either (1) to obtain a necessary dis- 
covery of facts in aid of the defense to the original bill, or (2) to obtain full 
relief to aU parties, touching the matters of the original biU." 
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In Daniell's Chancery Practice, pp. 1746, 1747, it is said : 

"As a cross-bill Is considered a mode of defense, or a proceeding to pro- 
cure a complete determination of a matter already in litigation in the court, 
the plaintiff is not, at least, as against the plaintiff in the original bill, obliged 
to show any ground of equity to support the jurisdiction of the court. It is 
treated in short, as a mere auxiliary suit, or as a dependency upon the original 
suit." 

See, also, the following: Morgan's Co. v. Texas Central Ry., 137 
U. S. 171 (opinion 200-203), 11 Sup. Ct. 61, 34 U Ed. 625; North 
British & Mercantile Ins. Co. v. Lathrop, 70 Fed. 429, 17 C. C. A. 175. 

The counterclaim touches only the matters in question in the orig- 
inal bill ; the relief prayed for therein is necessary to a complete de- 
termination of the controversy between the parties relating to that 
subject-matter. The counterclaim does not, in any proper sense, intro- 
duce new and distinct matters into the litigation which were not em- 
braced within the original bill. The subject-matter is the same, and 
the only necessity of a prayer for affirmative relief is to enable a de- 
cree to be entered in favor of defendant if the"" defense is made good. 

Defendant further argues that the allegations of the counterclaim 
make a case concerning the title to a patent, and not merely a cause 
of action based on contract, and asserts that upon the authorities this 
court has jurisdiction as of a case arising under the patent laws. No 
opinion is expressed with reference to this contention. 

Complainant also in its brief challenges the sufficiency of facts al- 
leged in the counterclaim to constitute a cause of action in equity. The 
allegations of the counterclaim, if true, are, in my opinion, sufficient 
in law. Defendant's right would not be limited to a mere shop right 
or license, terminable when the licensee ceased to do business there- 
under, but amotints to a claim of full and complete title in equity to 
the inventions embodied in the patent. 

An order may be entered, overruling the motion to require an elec- 
tion, and also the motion to strike out the counterclaim. This order 
may also provide that a separate trial shall now be had of all issues re- 
lating to complainant's title to either or both patents sued on, and the 
defendant's claim of title to one of them. The remainder of the mo- 
tion will not be disposed of at present, but may be called up for dis- 
position after the trial now ordered is had. The parties should not 
be required to prepare for hearing upon issues affecting the validity 
of s^d patents or the infringement thereof by defendant imtil ques- 
tions relating to title have been determined. An exception may be 
noted on behalf of complainant 
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WOLF, SAYER & HELLER, Inc., v. V. S. SLICJING MAGH. CO. 

U. S. SLICING MACH. CO. v. WOLF, SAYER & HELLER. Ina 

(District Court, N. D. nilnois, B. D. June 12, 1917.) 

Nos. 430, 478. 

L Patents ^=»328— Validitt and Infringement— Rind -Removing Knife. 
The Nayer & Perkins patent, No. 968,590, for a rind-removing knife for 
meatrsllcing machines, held valid, but not infringed, by the device of the 
StUes patent, No. 1.028,796. 
2. Patents ^=»328— Validity and Infbinoement— Rind-Removino Knife. 

The Stiles patent, No. 1,028,796, for a rind-removing knife for meat^ 
slicing machines, held valid and infringed. ' 

In Equity. Suits by Wolf, Sayer & Heller, Incorporated, against 
the U. S. Slicing Machine Company and by the U. S. Slicing Machine 
Company against Wolf, Sayer & Heller, Incorporated. Decree for de- 
fendant in first suit, and for complainant in second suit. 

Max W, Zabel, of Chicago, 111. (Sydney Stein, of Chicago, 111., of 
counsel), for Wolf, Sayer & Heller. 

Brown, Nissen & Sprinkle, of Chicago, 111. (Frank T. Brown and A. 
J. Crane, both of Chicago, 111., of counsel), for U. S. Slicing Ma- 
chine Ca 

SANBORN, District Judge. The patents in question in these two 
suits relate to rind-removing devices in meat-slicing machines. Each 
party has a patent. Plaintiff's patent was issued to Nayer & Perkins 
August 30, 1910, applied for December, 1909, No. 968,590. Defend- 
ant's patent is No. 1,028,796, applied for January 10, 1910, and issued 
June 4, 1912. While the two applications were copending in the Pat- 
ent Office for seven months, they were not put into an interference. 
The machines of the two patents are similar to those often seen in 
meat markets, in which a revolving wheel knife or meat table is made 
to pass back and forth along the edge of a piece of bacon or dried beef 
and shave off thin slices. In tlie Nayer & Perkins machine the edge 
of the circular blade is so located that it does not go through the rind, 
while in the Stiles the blade cuts below the bed of the machine and 
through the rind. In the first, the rind is left intact, and the body of 
the meat is cut away from the rind by a second or rind-removing knife, 
placed near the front edge of the revolving blade and a little behind 
the advancing edge ; while in the other the knife travels ahead of the 
revolving blade, and cuts off the rind before the latter cuts through the 
bottom part of the piece. In Nayer & Perkins the meat itself is cut, 
but not the rind, while in Stiles both are cut. 

It is insisted by the U. S.. Company that it does not infringe, because 
the claim in suit calls for a revolving circular blade reciprocating on 
the meat table of the machine, and not extending below the upper sur- 
face of such table, and that the words of the claim, "a rotary slicing 
blade mounted to reciprocate on said table," refer to a definite function 
of the machine, in connection with the rind-removing knife, so that 

^=»For oUier cases im same topic ft KSY-NUMBER in all Key-Numbered Digests ft Indexes- 



Digitized by VjOOQIC 



WOLF, SAYEB A HELLEB T. U. 8. SLICING HAOH. CO. 411 

they cannot be construed to cover a rotary blade like that of the U. S. 
Company, which, operates below the table. And to sustain this propo- 
sition the specification is quoted thus : 

• "By extending the cutting edge of the blade 12 slightly below that of knife 
15y the effect of blade 12 upon the bacon will be to hold the rind flat against 
the top of the table 1 without severing it, and thus fadUtate the action of 
knife 15 in severing the slices from the bacon rind." 

So the U. S. Company argues that plaintiff's circular knife is re- 
quired to operate an the table, in order to hold down the rind, while the 
removing knife cuts away the flesh from it, and that this was the prop- 
er function and law of the machine. Further, the U. S. Company calls 
attention to the fact that its revolving blade is not mounted on fiie ta- 
ble, nor does it reciprocate. The place of mounting is immaterial, but 
the reciprocation of the table, instead of the knife, is important, be- 
cause in Nayer & Perkins the revolving blade stops at each movement 
of the table, thus losing momentum and cutting less effectively. In the 
Stiles machine the revolving blade keeps up a steady movement so long 
as the crank is turned, and thus cuts better. 

Both parties claim priority of invention, but I find this question im- 
material. The inventions are distinct. One is a stationary table, with 
a reciprocating, revolving, circular blade, followed by a rind-removing 
knife, which cuts the flesh away from the rind, but leaves the latter 
uncut ; the circular blade being located wholly above the surface of the 
meat table and not having any part below it. The other comprises a 
reciprocating table with a circular knife, located partly below the bed 
of the table, and with tHe rind-removing knife in front of the cutting 
edge, so that the flesh is first severed from the rind and then the slice 
is cut clear through. The two inventions were treated as distinct in the 
Patent Office by the failure to put them into interference, and a patent 
r^^larly granted on each application. If these inventions are valid, 
and they are presumed in law to be, neither party has the right to use 
that of the other. 

As to infringement, the U. S. Company uses its own invention, and 
has never used that of Nayer & Perkins. It is entirely immaterial 
which of these was first conceived and reduced to practice, because 
they are entirely separate and distinct. There is no claim that either 
is invalid, and no testimony to support any such claim. The only ques- 
tions, therefore, are those of infringement. The U. S. Company does 
not use the Nayer & Perkins invention, therefore does not infringe. 
Therefore it is only necessary to consider whether Wolf, Sayer & Hel- 
ler are infringing the Stiles patent. 

The first claim of the Stiles patent contains three elements: The 
relatively movable meat support, a slicing knife extended below the up- 
per surface of said support, and means for removing the outer layer 
from each slice of the meat separately. All of these elements are found 
in the machine used by Wolf, Sayer & Heller, whose machine precisely 
corresponds to the Stiles conception. There is the moving table, the 
stationary revolving knife, the rinding knife, for separating the rind of 
only one slice at a time, the revolving blade below the table, and the 
rinding knife ahead of the blade, all as described and claimed in the 
Stiles patent. 
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The two cases seem to me to be entirely clear : First, that the U. S. 
Company, in using its own machine, covered by the Stiles patent, can- 
not possibly be held to infringe ; and, second, that the adoption of the 
Stiles conception by Wolf, Sayer & Heller is a clear infringement. 

There should b^ a decree sustaining both patents, holding the Nayer 
& Perkins patent not infringed, with costs against them, and also de- 
ciding that the following numbered claims of the Stiles patent are in- 
fringed: 3, 5, 9, 11, 13, IS, 16, 17, 18, 19, 20, 21, 22, 23, 24, 26, 27, 28, 
29, 30, 32, 33, 34, 35, and 41— with costs. 



p. S. SLICING MACH. CO. ▼. WOLF. SAYER ft HBLLBB, Ina 

(District Court, N. D. lUinols, B. D. June 13, IfllTJ 

No. 507. 

1. BVIDENCB ^=s>334(l) — DOCIJMENTABY EVIDENCE— PUBLIC RECORDS. 

The certiflcate of an assistant registrar under the English Coitft>anles 
Act that a corporation had changed its name in due form by law is not 
legal evidenee of such fact, which can only be shown by a duly authenti- 
cated copy of the record itself. 

2. Patents <&=>328 — Validity and Infbinoement — Shabfeneb fob Meat- 

Sligino Knives. 

The Stukart patent, No. 1,039,210, for a grinding apparatus for meat- 
slicing knives, held not infringed. 

3. Patents e=>235 — Infringement — ^Device Capable of Infbinoino T7se. 

The rule that a device capable of infringement infringes, although de- 
signed to be used in such manner as not to infringe, does not apply, 
where there is no object in so using it as to infringe, but rather a dis- 
advantage. 

In Equity. Suit by the U. S. Slicing Machine Company against 
Wolf, Sayer & Heller, Incorporated. On final hearing. Decree for 
defendant. 

Brown, Nissen & Sprinkle, of Chicago, HI. (Frank T. Brown and 
A. J. Crane, both of Chicago, 111., of counsel), for plaintiff. 

Max W. Zabel, of Chicago, 111. (Sydney Stein, of Chicago, 111., of 
counsel), for defendant 

SANBORN, District Judge. This case is entirely separate from the 
ones just considered relating to the rind-remover, although pertaining 
to the same machine. Three patents are involved : Van Berkel, 806,- 
603; Van Berkel, 895,213; and Stukart, 1,039,210. 

[1] Title to the Van Berkel Patents. In respect to the two Van 
Bericel patents, a question of title is raised by defendant, and in view of 
its fundamental importance should be first considered. The chain of 
title is: (1) Van Berkel to an English corporation, called Van Ber- 
kel's Slicing Machine Manufacturing Company, Limited; and (2) 
Berkel & Pamall's Slicing Machine Manufacturing Company, Limited, 
to U. S. Slicing Machine Company, plaintiff here. The missmg link 
between the two Van Berkel Companies is sought to be sui^lied by a 

«s»For oUier cum lee same topic ft KBY-NUMBBR In all Key-Numbered Digests it Indexes 
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certificate under the English G>mpanies Consolidation Act of 1908, 
reading as follows : 

"Certificate of the Incorporation of a Company. 

"Companies" Registration Office, 80 Mar., 1914. 
"I hereby certify that Berkel & Pamall's Slicing Machine Manufacturing 
Company limited (originally called Van Berkel's Slicing Machine Manufac- 
turing Company, Limited), and which name was changed by special resolution 
and with the authority of the Board of Trade on the twenty-ninth day of 
October, one thousand nine hundred and nine, was Incorporated under the 
Companies Acts, 1862 to 1907, as a limited company, on the 9th day of Sep- 
tember, one thousand nine hundred and eight. 

"Given under my hand at London, this thirtieth day of March, one thousand 
nine hundred and fourteen. Geo. J. Sargent, 

"Assistant Registrar of Joint Stodc Companies." 

The instrument is properly authenticated as to the official character 
of the assistant registrar who signs it. This paper is neither an assign- 
ment of any interest in a patent nor a copy of the incorporation certifi- 
cate or of the resolution changing the corporate name. It is not, there- 
fore, within section 4898 of the Revised Statutes (Comp. St. 1916, § 
9444) relating to patent assignments. Nor is it within any common-law 
rule or equity rule of documentary evidence. The general governing 
rule is that the official certification of a fact drawn or gathered from a 
public record is a mere legal conclusion, or the opinion of the certify- 
ing officer, and so not admissible as evidence. He should copy the 
record verbatim, certifying that he has done so, and that the copy is 
an accurate tratiscript of the original. Wigmore, §§ 2162, 2165 ; Man- 
del V. Swan Land Co., 154 111. 177, 40 N. E. 462, 27 L. R. A. 313, 45 
Am. St. Rep. 124; People ex rel v. Lee, 112 111. 113, IN. E. 471; 
Greer v. Ferguson, 104 Ga. 552, 30 S. E. 943 ; Hudkins v. Bush, 69 
W. Va. 194, 71 S. E. 106, Ann. Cas. 1913A, 533. 

While the question is largely technical, and I would much prefer 
to ignore the objection, I cannot see any way out of it but to decide 
that the suit must fail as to the two Van Berkel patents for want of 
proof of title in the plaintiff, without prejudice to another action, if 
plaintiff shall be so advised. 

[2] The Stukart Patent for the Sharpener. This leaves for consid- 
eration only the sharpener patent ; some 10,000 machines equipped with 
this device having been sold by plaintiff. The application was filed 
June 12, 1912, and the patent issued September 24, 1912. So no ques- 
tion of laches in bringing suit applies to this patent, though it was 
raised as to the two other suits. 

The invention relates to a device consisting of two small circular 
whetstones arranged above the circular knife, and is thus described by 
counsel for plaintiff : 

"This patent covers a special grinding apparatus particularly adapted to 
pr(g>erly sharpen the concavo-convex revolving knife of a meat-slicing ma- 
chine. In order to properly sharpen the concavo-convex knife, it should be so 
groimd that there will be no flat surface on the concave side next the meat, 
and in shop practice, according to expert testimony, a concavo-convex knife 
is designated as a Relieved cutter.' In the meat-slicing art, the flat side of 
the knife is 'relieved' by being cut in a concave form, so that with this re- 
lieved fiat side of the knife, or concave side, there is no p<»3Sibillty of an ex- 
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tensive flat surface dragging against the meat, and causing great friction, and 
interfering with the accuracy of the slicing operation. When It comes to 
sharpening such a Imife, it obviously would not do to sharpen It upon Its re- 
lieved or concave face, because the tendency would in such case be to form 
a flat surface, or even perhaps an angular surface, and that would int^fere 
with the complete relief of that side of the knife, and malce It drag against the 
meat The Inventor contemplates sharpening this concavo-convex or relieved 
knife by grinding It on Its convex surface to a considerable extent, and then 
simply taking off the burr and on the relieved or concave side, which latter 
requires, of course, much less time for grinding. This Is effected In the 
Stukart patent In suit by bringing the grinders Into action successively, as 
distinguished from simultaneously. That Is to say, on the convex side the 
grinder Is brought In Immediately and operated for some time before the 
grinder on the concave or relieved side is applied, and .finally the latter is 
applied Just long enough to take off the burr." 

Defendant relies mainly on the claim of noninfringement. It uses 
a device comprising the two grinders, both mounted on a rotating 
plate. The latter is swung by a lever which is designed to stop in two 
positions. In one position both sharpeners are away from the knife, 
and in the other stop position, which is provided^ both sharpeners are 
in their proper position in engagement with the knife. On the grinder 
which operates on the convex side of the knife a strong spring is used, 
and on the other a weak spring, thus obtaining the same result by a 
simultaneous operation of the grinders as StiScart gets by his inde- 
pendent or successive movement. 

[3] It is, however, apparent from actual inspection of defendant's 
machine in evidence, and also one of its machines which was viewed ia 
a meat market in the city where the case was heard (nor is it disputed 
by the defendant), that the grinders can be operated successively. Al- 
though the construction is obviously intended to be used with both 
grinders at work, yet it is not at all difficult to operate them one after 
another ; and plaintiff cites the well-known rule, so often applied by the 
courts, that a device capable of infringement makes the defendant liable, 
even though designed to be used in such a manner as not to infringe. 
Many dealers in automobile tire chains sought to get around the pat- 
ent by providing snaps or chains to prevent the chain from traveling 
around the tire, and positive instructions were sent out with every set 
of chains that they were to be used only in this way. All such attempts 
to escape the patent were restrained. H. Channon & Co. v. Parsons 
Non-Skid Co., Ltd., 203 Fed. 862, 122 C. C. A. 173. 

However, this is a different situation. Defendant has no object in 
so using its device as to make the grinders engage one after the other. 
It is more difficult to operate the machine in that way. Another way is 
obviously contemplated, and it is clear that no actual infringement 
occurs in the use of the machine, because it would be entirely useless. 
If the successive movement were an advantageous one, infringement 
would be clear; but, as there is nothing to be gained by so operating 
the machine, there is no substantial infringement. In the tire chain 
cases there was an enormous advantage in leaving off the binding snaps, 
because the tire is seriously injured if the chain is not allowed to 
travel around it. A similar situation appears in both the decisions 
cited by plaintiff. Marconi Wireless T. Co. v, De Forest, etc., Ca 
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(D. C.) 225 Fed. 65 ; Wright v. Herring-Curtiss Co., 211 Fed. 654, 128 
C. C. A. 158. 

The bill should be dismissed, with costs, but without prejudice as to 
the two Van Berkel patents. 



THE ARLYN NELSON, 
fblstript CJonrt, W. D. WasHlngton, N. D. April 24, 1917.) 
No. 3430. 
ABUTBAUrT ^S»62--JURIfiDICTI0N— Gboss-Libbl. 

A emit by the owner of a chartered Teasel to recoyer its possession 
for alleged breach of the dbarter is within the admiralty jurisdiction, 
and may be joined with a cause of action In personam to recover charter 
hire, and in such the respondent may maintain a cross-libel in personam, 
based on clainofs arising out of the same maritime ccmtract 

In Admiralty. Suit by Arthur W. Nelson against the gasoline tug- 
boat Arlyn Nelson and the Sanitary Fish Company, with cross-libel by 
the respondent company. On exceptions to cross-libel. Denied. 

Vince H. Faben, of Seattle, Wash., for libelant. 
George H. Rummens and Edward Brady, both of Seattle, Wash., for 
claimant and cross-libelant. 

NETERER, District Judge. The libel sets forth a charter party 
by which the gasboat Arlyn Nelson was leased to the Sanitary Fish 
Company for the fishing season of 1916, commencing on the 25th day 
of June, 1916, and endmg on the 5th day of November of the same 
year, by which the owner agreed to keep the boat in good repair, and at 
his own cost and expense to supply a competent engineer to operate 
the boat, and keep the boat supplied with all towlines, bridles, and other 
appliances necessary to tow fish scows, and to operate the boat at such 
times and places as may be required, and was to receive $1,800 for 
the season, $900 to be paid on the 10th day of September, 1916, and 
the balance at the end of the season ; and it alleges that the fish com- 
pany failed and refused to pay the $900 at the time it became due, 
and also failed to pay certain bills and charges for the maintenance 
and operation of the vessel, to the amount of $500, that the fish com- 
pany is irresponsible and unable to respond in damages, and that if 
the vessel should be retained by the claimant the ship will be seized by 
lien claimants and others having charges against the vessel, that pos* 
session has been demanded and it has been refused, that on the 19th 
of September, 1916, the master and the Sanitary Company surrepti- 
tiously and against the will and consent of the owner took possession ' 
of the vessel- and removed her from her moorings and from the posses- 
sion of the libelant, that the value of the vessel is $5,000, that it was 
registered in the district of Washington, and engaged in the business 
of a tugboat in connection with the fish business in the waters of 
Puget Sound and the tributaries thereof, and that there is due the sunj 
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of $900 on the 10th of September, 1916, and the further sum of 
$499.86, fuel bills for fuel used and consumed by the Sanitary Fish 
Company upon the vessel ; and it then pra)rs that process issue in due 
form against the vessel, her tackle, apparel, and furniture, and that 
the Sanitary Fish Company may personally be cited to appear and 
answer all of the matters set forth, and that the Sanitary Fish Com- 
pany be condemned to pay to the libelant his damages and costs, to 
be assessed and fixed by the court. 

The Sanitary Fish Company lias answered, and has filed a cross-libel, 
in which it pleads the contract, and alleges violation of the terms and 
conditions of the contract, in that the boat was out of repair, and that 
an incompetent engineer was placed in operation of the vessel, and that 
by reason of certain conduct on the part of the libelant the vessel failed 
to respond to the service which was contemplated by the lease, and by 
reason of certain conduct of the libelant the respondent was damaged 
in the sum of $3,992.03, and that by reason thereof the Arlyn Nelson 
in rem, and the libelant, Arthur W. Nelson, in personam, have be- 
come indebted to the cross-libelants, after making certain credits, in the 
sum of $2,192.03, and that by the maritime law of the United States, 
and by the statutes of Washington (section 1187, Rem. & Bal. Code), 
such sum is impressed as a lien upon the vessel, and prays that process 
and attachment against the vessel issue, and tiiat the boat be sold in 
satisfaction of the claim. 

The libelant has filed exceptions to the cross-libel, contending that 
the court has not jurisdiction in admiralty, and that damages accruing 
to the cross-libelant, if any, are matters of civil liability Under the 
common law, and the remedy should be spught in the civil courts; 
while the cross-libelant contends that the contract is a maritime con- 
tract, and, the libelant having sought the admiralty court, that the entire 
matter arising out of the contract must be litigated in that court. 

The charter is undoubtedly a maritime. contract, as it was executed 
with relation to the vessel, and the vessel placed in the service pursuant 
to the terms of the contract, and the court is clothed with power to 
determine aU rights of the parties arising out of the contract. The Nel- 
lie T., 235 Fed. 117, 148 C. C. A. 611. The libelant in this case, not 
only seeks the possessory right of the vessel, but likewise a claim in 
personam for damages accruing on account of unpaid consideration 
for lease in default, and for default in payment of certain claims for 
supplies for the vessel. A suit in rem and in personam, it has been 
held, may be united. The J. F. Warner (D. C.) 22 Fed. 342. The 
cross-libelant likewise unites an action in rem and a suit in personam, 
and where these may be united the libel may be prosecuted to final 
decision, even though one of the remedies may fail. I think, in view 
of the prayer of the libelant for a judgment in personam, that the 
cross-libelant has a right, in meeting this issue, to pursue the libelant 
in personam with relation to matters accruing out of the same maritime 
contract. I know of no provision under the general admiralty law 
which would give to the cross-libelant a lien upon the vessel for any 
of the damages which it alleges to have sustained. A right of lien, if 
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any exists, must be pursuant to the provisions of the laws of Wash- 
ington, provided by section 1182, Rem. & Bal. Code: 

"All steamers, vessels and boats, their tackle, apparel and furniture, are 
liable: • « * Fourth. For nonperformance or malperformance of any 
contract for the transportation of persons 6r property between places within 
this state, or to or from places within this state, made by the respective own- 
ers, masters, agents or consignees. Fifth. ♦ * • Demands for these several 
causes constitute liens upon all steaniers, vessels, and boats, and tiieir tack- 
le. ♦♦♦ " 

And section 1186: 

'The liens hereby created may be enforced by a suit in rem, and the law 
regulating like proceedings shall govern in all sudi suits." 

The allegations in the cross-libel do not make a case within the laws 
of the state for nonperformance or malperformance of contract for 
the transportation of property from a place within this state named 
by the owners of the vessel, as charged. The charge is malperformance 
of the general provisions of the terms of the lease, in depriving the 
charteree of the free use of the vessel in the pursuit of the objects of 
the business of the charteree as contemplated by the charter party. 
This I do not think comes within the provisions of the statute, but 
such fact does not prevent the cross-libelant from pursuing his remedy 
in personam, in view of the status of the record in this case. 

The exceptions .to the cross-libel, being general, must be denied. 



In re KESNEK. 
(District Court, S. D. New York. March, 1917.) 

BAITSBUFTCY ^=»114(1) — BECEIvaBS--AFFOINTIiENT. 

Prior to bankruptcy the bankrupt made a general assignment for the 
benefit of creditors, and after bankruptcy a receiver was appointed on 
application of an intervening creditor. On examination of the bankrupt, 
had under Bankr. Act July 1, 1898, c. 541, § 21a, 30 Stat 551 (Comp. St. 
1916, § 9605), it appeared that he had obtained credit on a financial state- 
ment and that such statement was probably false. Held, that the assignee 
appointed by the bankrupt was not entitled to a vacation of the order 
appointing a receiver, for, under the circumstances, the assignee was 
probably favorable to the bankrupt, and the bankrupt's property should 
be administered by an officer of the bankruptcy court 

In Bankruptcy. In the matter of the bankruptcy of Elias Resnek. 
On application to vacate and set aside an order appointing a receiver. 
Application denied. 

Jellenik & Stem, of New York City, for assignee. 
Saul S. Myers and Lawrence B. Cohen, both of New York City, for 
receiver. 

MANTON, District Judge. This is an application to vacate and set 
aside an order appointing a receiver of the bankrupt's property. Prior 
to the filing of the petition in bankruptcy, on February 13, 1917, the 

^csFor other ca»M set same topic ft KBT-NUMBBR In rU Kay-Numbered Digestt ft Indexes 
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bankrupt made a general assignment for the benefit of his creditors 
to one Morris B. Arnold, of No. 320 Broadway, New York City. Aft- 
er the petition in bankruptcy was filed, and on February 16, 1917, 
upon application of an intervening creditor, a receiver was appointed. 
The assignee seems to have been selected by the bankrupt and his 
attorney. The assignee is engaged in the collection business at No. 320 
Broadway, and evidently ' employs attorneys to make collections for 
commercial houses. Through his attorneys he now applies for this 
order vacating the appointment of a receiver and asks leave to file cer- 
tain affidavits nunc pro tunc as of the time when the application for 
tlie appointment of a receiver was considered, to wit, February 16, 
1917. 

Prior to the time of the application for the appointment of the 
receiver the court received a letter from this assignee urging that he 
might be heard if an application were made for the appointment of 
a receiver. One or two similar letters from other attorneys were re- 
ceived. When the application was made, the court, out of due re- 
spect for these requests, sent for the assignee and the two attorneys 
who had made similar requests ; oral statements were made for and 
against the appointment of a receiver, and the court then announced 
its intention of appointing a receiver. At that time no request was 
made for the filing of affidavits, but on the next day, after the ap- 
pointment of the receiver, the attorney representing the assignee asked 
leave to file affidavits nunc pro tunc, which was denied. Thereafter 
this motion was made, and came on to be heard on February 26, 1917. 
The application for leaye to file two affidavits submitted herein nunc 
pro tunc, and for the vacation of this order appointing the receiver, 
should be denied. 

This District Court, in two well-considered opinions rendered here- 
tofore, one by Hon. Julius M. Mayer (In the Matter of D. & E. Dress 
Co., Inc., 244 Fed. 885, alleged bankrupt, on June 26, 1916), and one 
by Hon. A. N. Hand (In the Matter of the Federal Mail & Express Co., 
37 Am. Bankr. Rep. 240, 233 Fed. 691, rendered on June 26, 1916), laid 
down the rule that I followed in appointing- this receiver, and in now 
refusing to vacate the order so appointing him. 

The practice of permitting an assignee suggested by, or at least 
chosen by, the bankrupt, and then permitting such assignee to conduct 
an inquiry into the affairs of the bankrupt, should be discouraged. It 
is against the purposes and good intent of the Bankruptcy Law. In 
this particular case an examination has been had under section 21a, and 
the wisdom of the policy adopted by this court is vindicated. It ap- 
pears that the bankrupt and his father-in-law issued a financial state- 
ment showing a surplus of upwards of $47,000, and on the strength of 
this statement they obtained credit by way of merchandise to the ex- 
tent of approximately $200,000. There is justification for the belief 
that the statement was false ; that the bankrupt had accounts receiv- 
able of about $6,000. Considerable merchandise was purchased — in- 
deed, to the extent of about $50,000 — and was sold to the customers 
below cost in this city and in Baltimore. Moneys have been paid to a 
bank, which has loaned money on the indorsement of the bankrupt's 
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wife and anolHer, so as to free these indorsers of their obligation 
prior to the bankruptcy, and counsel have stated that they feel rea- 
sonably certain that further investigation will unearth other property 
which has been concealed or disposed of by the bankrupt. An in- 
vestigation of this kind requires a strong, independent receiver, who 
has no alliance of a personal or business nature with the bankrupt 
Surely all the creditors, for whom the assets of this bankrupt are 
sought to be obtained, must welcome some independent hand to under- 
take this work. 

The circumstances of this case come fittingly within the reasons 
laid down in the two cases above referred to why an assignee should 
not continue. In the Matter of Louis Neuburger, Inc. (D. C.) 37 Am. 
Bankr. Rep. 248, 233 Fed. 701, in an opinion written by Judge A. N. 
Hand on June 12, 1916, and which was approved this week by affirm- 
ance in the Circuit Court of Appeals in an opinion written by Judge 

Rogers (240 Fed. 947, C. C. A. ), a wholesome rule was laid 

down which should be a guidance to members of the bar practicing in . 
this class of litigation, to wit, that receivers should have the possession 
and care of a bankrupt's property until such time as a trustee is ap- 
pointed, and that this should be administered under the bankruptcy 
laws by the federal courts and not in the state courts. 

The application will be denied. Settle order on notice. 



UNITED STATES v. THIBRICHENS (three case^. 

(District Court, E. D. Pennsylvania. March Sessions, 1917.) 

Nos. 6^-68. 

1. Aliens ^=»17— Criminajl Pbosecutions— Wab VBSSBL&-JxrBi8DiCTi0N— 

COMITT. 

While, under the comity existing hetween nations, a public armed ship 
of a friendly nation acting under the Immediate and direct command of 
the sovereign power Is not to be interfered with by the courts of a foreign 
state, because it would require the sovereign of the nation to which the 
vessel belongs to be impleaded in the court from which the process Issued, 
and the courts will not assume jurisdiction over officers of such vessel 
while acting as such, but leave controversies arising out of the acts of 
the vessel and its officers for settlement through diplomatic channels, the 
commander of an Interned German war vessel, who violated Mann Act 
June 25, 1910, c. 395, 36 Stat 825 (CJomp. St 1916, §§ 8812-8819), by aiding 
and assisting a woman to come fron* New York to Pennsylvania for Im- 
moral purposes, cannot defeat the prosecution by virtue of such comity ; 
the acts occurring within the territory of the United States. 
2l Aliens «»17 — Criminal Pbosecutions — Wab Vessels — Jubisdiotion — 

COMITT. 

Where the commander of such interned German war vessel smuggled 
from the vessel proi)eity into the United States, he is subject to prosecu- 
tion In the United States 'courts, regardless of the rules of conHty. 

Max V. Thierichens was indicted on charges of smuggling and on a 
charge of violating the Mann Act Sur motions to quash bills of in- 
dictment Motions overruled. 

^s^For other cases see same topic ft KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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John R K. Scott and William A. Gray, both of Philadelphia, Pa., for 
defendant. 

THOMPSON, District Judge. Under the indictments, as amplified 
by the bills of particulars, the defendant is charged, in Nos. 66 and 68, 
with smuggling certain chronometers from the interned German cruiser 
Prinz Eitel Friedrich into the port of Philadelphia, and, under indict- 
ment No. 67, with violation of the Mann Act in aiding and assisting 
and inducing a woman to come from Ithaca, N. Y., to the city of Phil- 
adelphia; over the lines of certain railroads, for immoral purposes. 

The motions to quash the indictments raise the question of the right 
of the United States to prosecute the defendant, for the reason that 
at the time of the ccwimission of the alleged offenses he was the com- 
manding officer of the cruiser of the Imperial German Navy in a port 
of the United States ; this nation at the time of the commission of the 
alleged offenses being at peace with Germany. 

Counsel for the defendant base their claim for exemption from 
prosecution upon two propositions: (1) That the commander of the 
vessel under such circumstances is the representative of the sovereign 
of his country; and (2) that the privilege of extraterritoriality ap- 
plies to offenses committed in connection with a public vessel of a 
friendly nation to those officially connected therewith, and therefore 
sudi officials committing such offenses may be tried and punished only 
by the sovereign power his ship represents, upon the theory that the 
ship is part of the territory of that sovereign. 

[1 ] Argument has been presented in the form of briefs, in which the 
principles involved and the authorities have been carefully and fully 
presented. The well-settled rule that, under the comity existing be- 
tween nations, the public armed ship of a friendly nation, acting under 
the immediate and direct command of the sovereign power, is not to 
Be interfered with by the courts of a foreign state, is based upon the 
principle that, if the courts did attempt to assume jurisdiction over 
such vessel, it would require the sovereign of the nation to which the 
vessel belongs to be impleaded in the court from which the process is- 
sued, and, by common consent of nations, such situations could not 
arise without interference with the power and dignity of the foreign 
sovereign. Therefore the courts will not assume jurisdiction over such 
vessel or its officers, while acting as such, but leave controversies 
arising out of the acts of the vessel, and its officers, while acting in 
their official character, for settlement through diplomatic channels. 

Assuming that the doctrine applies to the commanding officer of the 
ship, as representative of the foreign power, while acting in conform- 
ance with his employment upon national objects, it is apparent that 
there is nothing in the bills of indictment or the bills of particulars to 
carry the application of the doctrine to the cases before the court. 
Surely, as to the offense under indictment No. 67, even a discussion of 
the application of the rule would be lending dignity to an absurdity. 

[2] As to the smuggling charges, under indictments Nos. 66 and 68, 
if the defendant is entitled to exemption from prosecution because the 
chronometers were carried ashore in furtherance of a national object 
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of his sovereign, nothing appears upon the record to justify that infer- 
ence, and, if the fact is to be raised as a defense, its effect must be 
passed upon at the trial, if such fact then appears. So much for the 
question of immunity of the defendant as the representative of the 
German sovereign. 

Passing to the question of extraterritoriality, indictment No. 67 suf- 
ficiently allies the commission of the offense within the territory of 
the United States, and, as pointed out by the district attorney, the 
offense of smuggling is itself inconsistent with the theory of its com- 
mission upon the Prinz Eitel Friedrich, as that offense is not com- 
plete until the goods and merchandise charged to be smuggled are 
brought off the vessel into port. The record does not bring the defend- 
ant within any of the recognized exceptions to the general jurisdiction 
of the court over offenses within the district. 

Without elaborating further, or citing the numerous authorities 
upon the questions involved, it is sufficient to say that there appears 
to be no ground for quashing the indictments, and the motions to 
quash will therefore be denied. 



In re H. B. PLOOF MACHINERY CO. 

(District C6art, S. D. Florida. November, 191G.). 

Bawkbuptct ^=»24r-PBOviNa Claims— Repbbsei^tation by Attorney— ••Obkd- 
rrORs." 

Under Bankr. Act July 1, 180S, c. 541, i 1, subd. 0, 30 Stat 544 (Oomp. 
St 1916, i 9585), defining "creditor" as including tlie creditor's duly au- 
tiiorized agent, attorney, or proxy, unless the context is inconsistent with 
such construction, and General Order No. 4 (89 Fed. iv, 32 O. O. A. vlii) 
providing that proceedings in bankruptcy may be conducted by the bank- 
rupt, in person, in his own behalf; or by a petitioning or opposing cre^iitor, 
and that a creditor will only be allowed to manage before the court his 
individual interest, and that every party may appear and Conduct the 
proceedings by an attorney, who shall be an attorney or counselor au- 
thorized to practice in the Circuit or District Court, If an attorney in 
fact may prepare the proof of claim and present it to the referee for al- 
lowance, he wt&y do so only for a particular creditor, and may not so 
represent more than one creditor. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Creditor.] 

In Bankruptcy. In the matter of the H. E* Ploof Machinery Com- 
•pany, bankrupt. On review of an order of the referee, refusing to 
allow a claim to be presenterf by an attorney in fact. Order affirmed. 

McNeil & Strum, of Jacksonville, Fla., for appellants. 
Haley & Heintz and Marks, Marks & Holt, all of Jacksonville, Fla., 
for appellees. 

CALL, District Judge. The question raised by the petition to review 
in this case may be broadly stated to be : Can a person or a corpora- 
tion represent a creditor in a bankruptcy proceeding, unless such per- 
son is an attorney of the court in which the proceeding is pending? A' 
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person may, of course, represent himself in any of the courts of the 
United States. The bankruptcy court is not an exception to this gen- 
eral rule. Under Bankruptcy Act, § 1 (9), the word "creditor" is 
defined to include his duly authorized s^ent, attorney, or proxy, unless 
the context is inconsistent with such construction. As I imderstand 
the decisions, this provision has been construed to require a special 
authorization to represent the creditor as distinguished from the gen- 
eral representation of attorney at law, which arises from his employ- 
ment. 

It is well to bear in mind that all the proceedings in bankruptcy, 
with the possible exception of the meeting of creditors to select a 
trustee, and fix the amount of his bond, are judicial in their charac- 
ter; the referee being a part of the bankruptcy court with judicial 
functions to be performed by him in the administration of the estate. 
An appearance before the referee for the purpose of protecting a 
creditor's rights is no other or different from an appearance before 
the judge in so far as the act of practicing law is concerned. Now 
General Order No. 4 (89 Fed. iv, 32 C. C. A. viii), with a view of carry- 
ing out the provisions of the Bankruptcy Act, and recognizing that a 
creditor may represent himself in all judicial proceedings, makes it 
plain that that representation is confined to his interest alone. When 
one prepares the proof of claim and presents it to the referee for the 
purpose of having it allowed, I apprehend no one would seriously con- 
tend he was not engaging in the practice of law. This is a proceed- 
ing then pending in the bankruptcy court, and the presenting and 
having filed the proof of claim is in the nature of an intervention inter 
esse suo, and clearly an act of practicing law. Now the creditor may 
do this for himself, but not in the interest of another ; and if he may. 
do this by giving a layman a power of attorney, it is only because the 
word "creditor" may without doing violence to the context be con- 
strued to mean duly authorized agent, attorney, or proxy. The lan- 
guage of General Order No. 4, which has all the force of law, it seems 
to' me, makes this construction of the word creditor extremely doubtful. 
But granting that the word is susceptible of that construction, then 
certainly it must be confined to that particular creditor. If any other 
construction should be given the act and general orders then any one 
other than an attomev at law might by procuring powers of attorney 
from many creditors do a flourishing practice in the bankruptcy courts, 
and thus make meaningless General Order No. 4, and set at naught the 
laws governing the responsibilities and relations of attorney and client. • 
There is no merit in the contention that a court of bankruptcy is a 
business man's court, without rules of procedure, etc. Now, while 
counsel specifically urged at the hearing that he did not claim the 
attorney in fact for many creditors could appear and urge the claims 
of his principals before the judge of this court, yet if his contentions 
were carried to their legitimate conclusion such would be the effect 
and the proceedings, instead of being judicial, would partake more of 
the proceedings of a town meeting. The duties of an attorney at law 
to the court and to his client are well recognized by the law. He is 
an officer of the court, required to take an oath of office; has peculiar 
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privileges and great responsibility, and these it seems to me are recog- 
nized by the General Order No. 4, and the rules of practice of this 
court. 

It would not be contended, I apprehend, that a corporation could en- 
gage in the practice of law, and everything I have said above applies 
with additional force to corporations. Nor would it be contended, I 
suppose, that a corporation could, through its manager or agent, engage 
in such practice. 

The referee in the instant case allowed the attorney in fact to pre- 
sent, prove and have allowed one claim and refused to allow a second 
claim presented by the same attorney in fact. This last creditor peti- 
tions for this review. I have not decided the question whether an at- 
torney in fact can represent the creditor in proceedings before the 
referee, if he is not an attorney at law, because I do not think that 
question is raised on the record. Whether such person can represent 
the creditor or not, I feel assured that he cannot represent more than 
one, imless he is an attorney admitted to practice in that court, and 
therefore there is no error against the petitioning creditor in this case. 



UNITED STATES v. SUGAR et al. 

(District Ctourt, E. D. Michigan. S. D. July 10, 1917.) 

No. 5875. 

1- Indictment and Information ^=»125(5%)— Offenses— Dufucitt. 

An iDdlctment charged that defendants did unlawfully, willfully, know- 
ingly, corruptly, and feloniously conspire to commit an offense against the 
United States and to defraud the United States, In violation of Criminal 
Code (Act March 4, 1909, c. 321) § 37, 35 Stat 1092 (Oomp. St. 1916, ( 
10201), In that they conspired to induce other persqns to rdTuse to re^s- 
ter in accordance with Conscription Act May 18, 1917, c. 15, §| 5, 6. The 
Indictment clearly showed that defendants were charged with a conspira- 
cy to commit an offense against the United States, and not to defraud it, 
although It followed the language of said section 37, which denounces, not 
only a conspiracy to commit an offense against the United States, but 
one to defraud. Held, that the allegations as to defrauding the United 
States should be rejected as surplusage, and hence the Indictment was 
not bad as charging in a single count two distinct offenses, one a conspira- 
cy to commit an offense against the Conscription Act and the other a con- 
spiracy to defraud the United States. 

2. Abmy and Navy ^=»40— Conscbiftion Act— Violations of — Indictment. 

Under Criminal Code, i 332, i providing that whoever directly commits 
any act constituting an oifense defined in any law of the United States, 
or aids, abets, comsmands, or procures Its commission, Is a principal, an 
Indictment charging defendants with aiding, abetting, counseling, com- 
manding, or procuring the violation of the Conscription Act must allege 
spedflcally that the act had been violated, In order to charge an offense. 

3. CoNSPiBACT ^=>43(6) — ^Indictment— Sufficiency. 

Criminal Code, i 37, declares that if two or more persons conspire to 
conmorit an offense against the United States, and one or more of such 
parties do any act to effect the object of the conspiracy, each ^lall be 
punished. Se<?tion 332 declares that whoever directly commits any act 
constituting an offense defined in any law of the United States, or aids, 

4ts»For other cases see same topic 4 KEY-NUMBBR In all Key-Numbored Digests A Indexes 
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abets, coomsels, commands, Induces, or procures its- commission, is a 
principal. An indictment charged tbat defendants unlawfully conspired 
to conAnit an offense against the United States, In that they confi9>ired 
to unlawfully, willfully aid, counsel, and procure persons to violate the 
proTisions of the Conscription Act by failing and refusing to register, and 
to effect the object of the conspiracy circulated copies of a newspaper 
containing articles urging its readers to refuse to register. Held, that 
as the indictment charged a conspiracy to violate the Conscription Act, and 
did not aver that defendants were liable as principals^ it was sufDcient, 
having averred the distribution of the newspaper containing articles urg- 
ing its readers to refuse to register as an act to efTect the object of the 
conspiracy. 

4. Constitutional Law ^»48— Pbssuiiftion in Favob or Constitution- 

ALITT. 

In deteimining the constitutionality of a statute, as the Conscription 
Act, the act must be presumed constitutional. 

& Constitutional Law «=»83(2)— "Involuntabt Sebvitt;pe"— What Con- 
stitutes. 

Compulsory military service does not ccmstitute involuntary servitude, 
prohibited by Const. Amend. 13; such amendnnent behig directed against 
slavery, and not public duties, which may involve compulsory effort on 
the part of individuals. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Involuntary Servitude.] 

6. Constitutional Law ^=9208(3) — Class Legislation— Inhibition. 

Const. Amend. 14, ( 1, declaring that no state shall make or ^iforce 
any law which shall abridge the privileges or immunities of citizens, ap- 
plies only to action by the state, and imposes no inhibition against the 
federal government; hence the Conscription Act, exempting from military 
service, though not from registration, certain classes of persons mention- 
ed, is not invalid as class legislation, not being inhibited by any consti- 
tutional provision. 

7. Constitutional Law ^=»80(2) — Distribution of Powebs— Judicial Pow- 

EBS. 

Const art. 3, i 1, declares that the judicial power of the United States 
shall be vested in one Supreme Court and in such inferior courts as Con- 
gress may fronf time to time ordain and establish. Const art. 1, ( 8, 
authorizes Congress to make rules for the government and regulation of 
the land and naval forces. Const. Amend. 5, declares that no person shall 
be h^d to answer for an infamous crime, unless on presentment or indict- 
ment of a grand jury, except in cases arising in the land or naval forces. 
Conscription Act vests in boards to be appointed by the President the power 
to pass on exemptions contained within the act, but confers no such 
power on the federal courts. Held, that the act is not invalid, as depriv- 
ing the courts of the United States of the power to pass on exemptions 
for the exemption boards, if they be regarded as courts are military 
courts, which Congr&ss might create under its power to make rules for 
the government of land and naval forces. 

8. Constitutional Law ^=»62, 80(1) — Distribution or Powebs — Executive. 

Congress cannot delegate either legislative or judicial powers to an 
executive officer or tribunal, although it may confer upon such officeni 
or tribunals the power and duty to execute and enforce a statute, and 
as an incident thereto, to determine the existence of facts upon which the 
ak /plication of the statute depends. 

9. Constitutional Law ^=^62, 80(1) — Distbibution of Powers — Executive. 

Conscription Act, which provides for exemptions, confers upon the 
President the power to establish boards of exemption, to review the de- 
cisions of such boards, and to make rules and regulations governing regis- 
tration under the act, and all other rules and rc^rulations necessary to carry 
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out tbe exemption provlBloQS. There Is no provision tor review of exemp- 
tion claims by the federal courts. Heldt that the act Is not invalid, as 
delegating to the President legislative or Judicial powers; such power 
not being conferred on him or the exemption boards, the exemptions being 
defhied by the act, and the power merely belns: to determine the facts 
which wlU render applicable exemption provisions of the statute. 

10. AsuT AND Navy ^=»20— Conscbiptiok Act— Power of Congress. 

Const art 1, § 8, subd. 18, authorizes Congress to make all laws which 
shall be necessary and proper for carrying Into execution all jx^wers vest- 
ed In the government of the United States or any department thereof. 
Subdivision 12 confers on Congress power to raise and support armies, but 
declares that no appropriation of money for that use shall be for a longer 
term than two yeara The Conscription Act provides for the registration 
of nmles between prescribed ages and for drafting them Into the army. 
Held that, though Const. Amend. 10, declares that powers not delegated 
to the United States nor prohibited to the states are reserved to the states, 
Congress has the power to draft or conscript an army ; such power being 
a necessary Incident to the power to raise an army. 

11. OoNSTiTunoNAii LAW ^s»42 — ^RioHT TO Raise CoNSTrrunoNAL QUEsrnoN. 

Constitutionality of Conscription Act May 18, 1917, § 1, authorizing the 
drafting of the members of the National Guard, cannot be questioned 
by one unafTected thereby ; it being separate and distinct, and separable 
from the other portions of the act 

12. Abmt and Navt ^=»20— Conscription Aot— Drafexng Mbcbees or Miu- 

TIA. 

Conscription Act May 18, 1917, § 1, authorizing the President to draft 
Into the military service of the United States, organize, and officer, in 
accordance with National Defense Act June 3, 1916, c 1^, i 111, 39 Stat. 
211 (Comp. St. 1916, i 3045), so far as applicable, any and all members 
of the National GuaM, said members so drafted into such service to serve 
therein for the period of the present emergency, does not call forth the 
militia as such, which Const art 1, i 8, d. 15, authorizes for certain 
purposes only; the section of the National Defense Act providing that 
the persons so drafted shall, from the date of their draft, stand dis- 
charged from the militia. 

Maurice Sugar and others were indicted for conspiracy to unlaw- 
fully and willfully aid and abet and procure persons to violate the 
Conscription Act On motion to qua^ indictment Motion denied. 

John E. Kinnane, U. S. Dist Atty., and J. Edward Bland, AssL U. 
S. Dist. Atty., both of Detroit, Mich. 
Maurice Sugar, of Detroit, Mich., pro se. 
Joseph B. Beckenstein, of Detroit, Mich., for defendants. 

TUTTLE, District Judge. Defendants have moved to quash the 
indictment herein, alleging that it charges in a single count two dis- 
tinct offenses, that the acts of the defendants recited do not constitute 
an offense against the United States, and that the Conscription Act, 
on which such indictment is based, is unconstitutional for various rea- 
sons stated. 

The statute in question is the act of Congress known as the Con- 
scription Act, which was approved on May 18, 1917. The purpose of 
the act is the raising of national armies for the prosecution of the 
war against Germany, declared by Congress a few weeks before the 
enactment of such act, and for that purpose it provides for the regis- 
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tration of all male persons between the ages of 21 and 30 years, in- 
clusive, on a day and in the manner to be fixed by the President ; for 
the exemption from its provisions of certain classes of persons named 
therein; for the establishment of exemption boards, to be appointed 
by the President and to have charge of the application of the exemp- 
tions referred to ; for the mustering into the national forces of the 
persons conscripted by the act ; and for the making of rules and reg- 
ulations by the President governing the execution of the provisions 
relative to such registration and exemptions and the other provisions 
of the act. Section 5 of the act provides that : 

"Any person who shall willfully fail or refuse to present himself for reg- 
istration or to submit thereto as herein provided, shall be guilty of a misde- 
meanor and shall, upon conviction by a District Court of the United States 
having jurisdiction thereof, be punished by imprisonment for not more than 
one year." 

Section 6 provides, among other things, that : 

Any person who "evades or aids another to evade the requirements of this 
act or of said regulations, or who, in any manner, shall fail or neglect fully to 
perform any duty required of him in the execution of thi^ act, shall, If not 
subject to military law, be guilty of a misdemeanor, €^nd upon conviction in 
the District Ck>urt of the United States having Jurisdiction thereof, be pun- 
ished by imprisonment for not more than one year." 

This indictment charges the defendants with having unlawfully con- 
spired to violate the provisions of the act just quoted, by conspiring 
to unlawfully aid and abet, counsel, command^ induce, and procure 
other persons to violate said provisions, as hereinafter more fully set 
forth. The indictment will be found in full at the end of this opin- 
ion. See page 439. 

[1] The claim that the indictment charges in a single count two 
distinct offenses, to wit, one a conspiracy to commit an, offense against 
the United States, and the other a conspiracy to defraud the United 
States, cannot, in my opinion, be sustained. The indictment in charg- 
ing the offense in general terms follows the language of the statute 
defining conspiracy (section 37 of the Criminal Code); but, in stat- 
ing the acts alleged to constitute the crime charged, the indictment 
makes it quite clear that the defendants are charged with conspiracy * 
to commit an offense against the United States, and not to defraud 
the United States. I am satisfied that the words in the indictment, 
"to defraud the United States," are mere surplusage and should be 
disregarded. Davey v. United States, 208 Fed. 237, 125 C. C. A. 437. 

[2, 3] Defendants contend that the object of the conspiracy alleged 
in the indictment does not constitute any offense against the United 
States. The indictment charges in substance that the defendants 
named unlawfully conspired to commit an offense against the United 
States, in that they so conspired to ''unlawfully and willfully aid and 
abet, counsel, command, induce, and procure" certain persons to vio- 
late the provisions of said Conscription Act by failing and refusing 
to register as required by said act and to evade the requirements of 
said act, and that in pursuance of such conspiracy and to effect the 
object thereof the defendants unlawfully and feloniously distributed 
and circulated copies of a certain newspaper containing articles and 
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editbrials inciting and urging its readers to refuse to register as re- 
quired by said act. 

That the willful refusal or failure to register as required by the 
Conscription Act is an offense against the United States cannot, of 
course, be disputed. Section 332 of the Criminal Code provides that: 

"Whoeyer directly commits any act constituting an offense defined in any 
law of the United States, or aids, abets, counsels, commands, induces, or pro- 
cures its commission, is a principal." 

If, therefore, these defendants aided, abetted, counseled, commanded, 
induced, or procured the actual violation of said Conscription Act, 
they themselves thereby violated said act and committed an offense 
against the United States; and if they unlawfully conspired to aid, 
abet, counsel, command, induce, or procure the violation of said act, 
and one or more of them did any act to effect the object of such con- 
spiracy, each of them would be guilty of an unlawful conspiracy to 
commit an offense against the United States, in violation of section 37 
of the Criminal Code, which provides that: 

"If two or more persons conspire eitlier to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the object of the 
conspiracy, each of the parties to such conspiracy shall^ be fined not more 
than ten thousand dollars, or imprisoned not more than two years, or both." 

If this indictment charged the defendants with aiding, abetting, 
counseling, commanding, inducing, or procuring the violation of the 
Conscription Act, it would be necessary thatJ it should allege specific- 
ally that said act had been actually violated. United States v. Mills, 
7 Pet. 138, 8 L. Ed. 636. 

The indictment, however, does not charge defendants either with 
having actually violated the Conscription Act or with having aided, 
abetted, counseled, commanded, induced, or procured such violation. 
It charges an entirely distinct offense, namely, an unlawful conspiracy 
to violate said act by the means and in the manner already pointed out. 
It will be noted that this conspiracy statute does not make the actual 
commission of the crime contemplated by the conspirators an essential 
element of the conspiracy. It is necessary only to prove that after 
such conspiracy any one of the conspirators did some act "to effect 
the object of the conspiracy'' in order to render such conspiracy a 
violation of this statute. As was said in United States v. Rogers (D. 
C.) 226 Fed. 512: 

"The commission of the crime of conspiracy is not complete until one 
or more of the conspirators does some act or acts in execution or furtherance 
of the conspiracy. These acts are called 'overt acts,* and may be innocent acts 
In and of themselves." 

It is, I think, quite clear that the alleged acts of the defendants in 
circulating the literature referred to were acts in furtherance of, and 
done for the purpose of effecting, the object of their conspiracy. It 
therefore follows that the indictment properly charges a conspiracy 
to commit an offense against the United States, which, of course, is 
itself an offense against the United States. 
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Defendants attack the constitutionality of the Conscription Act on 
various grounds, which may be conveniently grouped as follows : 

(1) That the act is contrary to the Thirteenth Amendment to the 
United States Constitution, which provides that; 

"Neither slavery nor involuntary servitude, except as pnnishinent tor crime " 
whereof the party shall have been duly convicted, shall exist within the Unit- 
ed States or any place subject to their jurisdiction." 

(2) That the act constitutes class legislation. 

(3) That the act deprives the courts of the United States of the 
power to pass upon the exemptions provided for in said act. 

(4) That the act vests in the President legislative and judicial 
powers. 

(5) That the act is not an exercise of any power conferred upon 
Congress by the Constitution, and is therefore void. 

(6) That the act calls out the militia for a purpose not authorized by 
the Constitution. 

[4] These contentions will be considered in the order named,, and 
in approaching a consideration of the questions raised it is to be borne 
in mind that the act must be presumed to be constitutional unless it 
is clearly shown to be otherwise. Buttfield v. Stranahan, 192 U, S. 
470, 24 Sup. Ct. 349, 48 h. Ed. 525. In the language of the Supreme 
Court in Fairbank v. United States, 181 U. S. 283, 21 Sup. Ct. 648, 45 
L. Ed. 862: 

"The constitutionality of an act of Congress is a matter always requiring 
the most careful consideration. The presumptions are in favor of constitu- 
tionality, and before a court is justified in holding that the legislative power 
has been exercised beyond the limits granted, or in conflict with restrictions 
imposed by the fundamental law, the excess or conflict should be clear." 

[5] (1) The contention that compulsory military service constitutes 
involuntary servitude, within the meaning of the constitutional provi- 
sion already quoted, cannot, in my opinion, be sustained. Considering 
the well-known historical circumstances surrounding the enactment of 
such provision, it seems to me quite clear that it has reference to slav- 
ery, or enforced labor, as between private individuals, and was not in- 
tended to prevent, or to apply to, the rendition by an individual of 
duties to the government properly imposed by law. As was said by 
the Supreme Court in the Slaughter-House Cases, 83 U. S. 36, 21 L. 
Ed. .394: 

"The word 'servitude' Is of larger meaning than 'slavery/ as the latter 
is popularly understood in this country, and the obvious purpose was to for- 
bid all shades and conditions of African slavery. It was very well understood 
that in the form of apprenticeship for long terms, as it had been practiced 
in the West India Islands, on the abolition of slavery by the British govern- 
ment, or by reducing the slaves to the condition of serfs attached to the plan- 
tation, the purpose of the article might have been evaded. If only the word 
*slavery' had been used. ♦• ♦ • We do not say that no one else but the 
negro can share in this protection. Both the language and spirit of these ar- 
ticles are to have their fair and just weight in any question of construction. 
Undoubtedly, while negro slavery alone was in the mind of the Congress 
which proposed the thirteenth article, it forbids any other Isind of slavery, 
now or hereafter." 

It certainly cannot be said that military service under the properly 
constituted authorities constitutes any form of slavery/ There are 
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many public duties which involve compulsory effort of various kinds. 
Familiar examples are found in the jury system, militia duty, enforced 
assistance in making arrests, and many other instances which will 
readily suggest themselves. Surely it cannot be seriously contended 
that the performance of such duties constitutes slavery or involuntary 
servitude within the meaning either of the spirit or of the letter of the 
Constitution. As was pointed out by the court in the case of In re 
Dassler, 35 Kan. 678, 12 Pac. 130, in overruling a contention that an 
ordinance requiring the performance of labor upon the public streets 
in lieu of taxes violated this amendment to the Constitution : 

'The power to impose labor for the repair of public highways and streets 
has been exercised from time immemorial, and comes within the police reg- 
ulation of the state or city. A commutation of such labor in money in lieu of 
work, while in the nature of a tax, is not, in common speech or in customary 
revenue legislation, understood as embraced In the term 'tax.' The power to 
impose this labor is exercised for public purposes, and the general good and 
convenience of the community. CJooley, Tax'n (2d Ed.) supra ; 1 Desty, Tax'n, 
296 ; Starksborough v. Town of Hinesburgh, 13 Yt. 215 ; State v. Halifax, 4 
Dev. (N. C.) 345; Day v. Green, 4 Cush. (Mass.) 433 ; 1 Dill. Mun. Corp. (3d 
Ed.) p. 394. Such labor has never been regarded or construed by any of the 
authorities as faUing within the terms of the Constitution prohibiting slavery 
and involuntary servitude. Militia service is also compulsory, and, if the 
theory of the petitioner is correct, such service, when involuntary. Is within 
the terms of section 6 of the Bill of Bights, and the Thirteenth Amendment 
to the Constitution of the United States. Such, however, is not the case, and 
we do not think that article 8 of the Constitution of the state conflicts in 
any way with section 6 of the Bill of Rights or with the Thirteenth Amend- 
ment. There are certain services which may be commanded of every citizen 
by his government, and obedience enforced thereto. Among those services are 
labor on the streets or highways and training in the militia. As the per- 
formance of work, upon an assessment or levy, payable in labor, for the repair 
of roads or streets, is not the kind of involuntary servitude evidently intended 
to be embraced within the provisions of the Constitution of the state or of the 
United States, the power to impose such labor by the Legislature, or a city 
acting under its authority, cannot weU be questioned." 

It is entirely clear that this contention is without merit. 

[8] (2) It is further contended that the act constitutes class legisla- 
tion, in that it exempts from military service, although not from reg- 
istration thereunder, certain classes of persons mentioned therein, and 
that, therefore, it violates the United States Constitution. No provi- 
sion of such Constitution has been called to my attention, and I have 
found none, which would prohibit Congress from making the exemp- 
tions complained of. Section 1 of the Fourteenth Amendment to the 
Constitution provides, among other things, that: 

"No state shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any state deprive 
any person of life, liberty, or property, without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the laws.*' 

It will be noted that the language quoted applies only to action by 
the states, and imposes no inhibition against the action of the federal 
government Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 
342, 55 Iv. Ed. 389, Ann. Cas. 1912B, 1312; U- S. v. Adair (D. C.) 
152 Fed. 737. 
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It is therefore unnecessary to consider the questions whether such 
exemptions are such arbitrary discriminations as to render such statute 
class legislation, or, if so, whether these defendants, charged as they 
are with a crime growing out of a refusal to register under the act, 
are entitled to invoke in their defense the unconstitutionality of an en- 
tirely separate and distinct portion of the act, having no relation to 
the provision requiring registration. This objection is clearly unten- 
able and must be overruled. 

[7] (3) It is further urged that the act is unconstitutional, in that 
it deprives the courts of the United States of the power to pass upon 
the exemptions provided for in said act; such power being, by the 
terms of the act, vested in certain boards to be appointed by the Pres- 
ident. 

Section 1 of article 3 of the United States Constitution provides that : 

"The Judicial power of the United States shall be vested In one Supreme 
Court and In such Inferior courts as the Congress may from time to time 
ordain and establish." 

Section 8 of article 1 of the Constitution authorizes Congress — 

"to make rules for the government and regulation of the land and naval 
forces." 

The fifth amendment to the Constitution, in requiring that no per- 
son shall be held to answer for an infamous crime, unless on a present- 
ment or indictment of a grand jury, expressly excepts "cases arising 
in the land or naval forces." 

It is not entirely clear whether this argument is based upon the con- 
tention that these boards are not courts established by Congress, or 
upon the contention that such boards are not courts at all, but are 
merely subordinate executive tribunals exercising judicial powers. 
Whichever contention be the basis thereof, such argument is, in my 
opinion, without merit. It seems manifest that, if these exemption 
boards be regarded as courts, they are military courts, and therefore 
not created by virtue of the power granted to Congress by section 1 
of article 3, already referred to, but under the power conferred by the 
fourteenth subdivision of section 8 of article 1 of the Constitution, au- 
thorizing Congress to make rules for the government and regulation 
of the land and naval forces, and that, therefore, their decisions are 
not required to be subject to review by iJie federal courts of civil juris- 
diction. 

"The decisions of the Supreme Court In reference to the power of mlUtary 
tribunals is founded upon the doctrine that the third article of the Consti- 
tution has conferred upon Congress the power to create certain federal courts ; 
that another power Is conferred upon Congress In the first article of the Con- 
stitution, namely, to make rules for the government and regulation of the 
land and naval forces. These powers are Independent of each other. They 
are derived from different articles of the Constitution. When courts organ- 
ized under these respective powers are proceeding within the limits of their 
jurisdiction, it Is clear that they must be held free from any Interference." 
Ex parte Dlcliey (D. C.) 204 Fed. 322. 

The following language of the Supreme Court in Dynes v. Hoover, 
61 U. S. 65, 15 L,. E&. &38, is, in my opinion, applicable here: 
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"Among the powers conferred upon Congress by the eighth section of the 
first article of the Constitution, are the following: To provide and maintain 
a navy;' to make rules for the government of the land and naval forces/ 
And the Fifth Amendment, which reqnires a presentment of a grand jury in 
cases of capital or otherwise infamous crime, expressly excepts from its opera- 
tion 'cases arising in the land or naval forces/ And by the second section of 
the second article of the Constitution it is declared that: 'The President shall 
be commander-in-chief of the army and navy of the United States, and of the 
militia of the several states when called into the actual service of the United 
States/ These provisions show that Congress has the power to provide for 
the trial and punishment of military and naval olfenses. in the manner then 
and now practiced by civilized nations, and that the power to do so is given 
without any connection between it and the third article of the Constitution 
defining the judicial power of the United States ; indeed, that the two powers 
are entirely independent of each other/* 

The powers exercised by these exemption boards are certainly as 
military in character as those exercised by the provisional courts estab- 
lished by the President during the Civil War in the territory of the 
enemy occupied by the federal forces, and the duty of the government 
to establish such tribunals was, in the language of the Supreme Court 
in Grapeshot v. Wallerstein, 76 U. S. 129, 19 L. Ed. 651, "a military 
duty to be performed by the President as commander-in-chief." As 
was pointed out by the Supreme Court in the case of In re Vidal, 179 
U. S. 126, 21 Sup.'Ct. 48, 45 L. Ed. 118: 

'This court is not ♦ ♦ ♦ empowered to review the proceedings of mil- 
itary tribunals by certiorari. Nor are such tribunals courts with jurisdiction 
in law or equity, within the meaning of those terms as used In the third article 
of the Constitution, and the question of the issue of the writ of certiorari in 
the exercise of inherent general power cannot arise in respect of them." 

In so far as this objection is based upon the claim that these exemp- 
tion boards are executive tribunals exercising judicial powers, it will 
be disposed of in discussing the contention next considered. 

['> '] W It is further contended that the act is unconstitutional be- 
cause it vests in the President legislative and judicial powers. Defend- 
ants have not specified what powers conferred upon the President by 
the act are claimed by thtm to be legislative or judicial, but presuma- 
bly they intend to refer to the power conferred upon him to establish 
the boards of exemption already mentioned, to review the decisions of 
such boards, and to make rules and regulations governing the registra- 
tion under the act, the organization and procedure of exemption 
boards, and all other rules and regulations necessary to carry out the 
exemption provisions of the act. 

It is, of course, well settled that Congress cannot delegate either leg- 
islative or judicial powers to an executive officer or tribunal. It is 
equally well settled that Congress may confer upon such officers or tri- 
bunals the power and duty to execute and' enforce the provisions* of a 
statute, and, as an incident thereto, to determine the existence of the 
facts upon which the application of the statute depends, and to estab- 
lish and regulate, consistent with the terms of the statute, the manner 
and means whereby such statute shall be enforced and its purpose giv- 
en effect. The principles applicable have been well expressed by Judge 
Knappen in United States v. Moody (D. C.) 164 Fed. 269, in the fol- 
lowing language : 
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"It is elemental that Ck>ngTe8s cannot delegate legislative authority to an 
executive officer or board, and that accordingly such executive officer cannot 
amend or extend a law of Congress, so as to make an act unlawful which, but 
for the action of the executive officer, would be lawful ; in other words, that 
a sufficient statutory authority must exist for declaring an act or omission 
unlawful. Morrill v. Jones. 106 U. S. 466, 1 Sup. Ct 423, 27 L. Ed. 267; 
Field V. Clark, 143 U. S. 649, 691, 12 Sup. Ct 295, 36 L. Ed. 294; United States 
V. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 36 L. Ed. 591. It is however, 
equally elemental that Congress may constitutionally delegate to an officer 
or board the determination of a question of fact or state of things upon which 
the operation of the law is made to depend, or the regulating by administra- 
tive rules of the mode of procedure to carry into effect what Congress has 
otherwise enacted. Field v. Clark, supra; Caha v. United States, 152 U. S. 
211, 14 Sup. Ct 513, 38 U Ed. 415 ; In re KoUock. 165 U. S. 526, 17 Sup. Ct. 
444, 41 L. Ed. 813 ; Buttfleld v. Stranahan, 192 U. S. 470, 24 Sup. Ct 349, 48 
L. Ed. 525 ; Union Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct 367. 
51 L. Ed. 523. In the cases dted by counsel, wherei the courts have refused 
to enforce administrative rules adopted by an executive officer or board, it 
has been found that the regulation in question practically added to or amended 
the statute (as In Morrill v. Jones, supra; United States v. Maid [D. C] 116 
Fed. 650 ; United States v. Hoover [D. C] 133 Fed. 950 ; United States v. M&tr 
thews [D. C] 146 Fed. 306), or (as in United* States v. Eaton, supra) that the 
punishment for violation of the regulation in question was not provided for 
by the statute, or that there was no express or necessarily implied authority 
from Congress to make regulations. Here authority to make regulations 
has been given in explicit terms, and the statute has expressly declared the 
violation of such rules to be a criminal offense." 

Here, as in Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct 349, 
48 L. Ed. 525: 

"We may say of the legislation in this case • • • that It does not, in 
any real sense, invest administrative officials with the power of legislation. 
Congress legislated on the subject as far as was reasonably practicable, and 
from the necessities of the case was compelled to leave to executive officials 
the duty of bringing about the result pointed out by the statute." 

I do not think that it can be said that this act confers upon tl;ie Pres- 
ident any legislative or judicial powers. The act itself completely ex- 
presses the purpose of Congress as stated in its title "to authorize the 
President to increase temporarily the military establishment of the 
United States." The act fully and clearly provides the general means 
adopted for carrying out this purpose, and the powers therein confer- 
red upon the President are merely powers to regulate the details nec- 
essary to make practically effective the provisions of the act. In the 
language of the Supreme Court in Ex parte KoUock, 165 U. S. 526, 17 
Sup. Ct. 444, 41 L. Ed. 813: 

**The regulation was in execution of, or supplementary to, but not in con- 
flict with, the law Itself, and was specifically authorized thereby in effectua- 
tion of the legislation which created the offense. We think the act not open 
to the objection urged, and that it is disposed of by previous decisions. United 
States V. BaUey, 34 U. S. (9 Pet.) 238. 9 L. Ed. 113 ; United States v. Eaton, 144 
U. S. 677, 12 Sup. Ot. 764, 36 L. Ed. 591; Caha v. United States, 152 U. S. 
211, 14 Sup. Ct 613, 88 L. Ed. 415." 

The same objection was made to the statute providing for the Civil 
War selective draft and authorizing the President to make rules and 
regulations governing the administration thereof, and in overrulir^ 
such objection the court, in McCall's Case, Fed. Cas. No. 8^669, said: 
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"The proper Inquiry, therefore, Is whether they were such regulations as 
Congress could authorize the President to make. Regulations of some kind 
were necessary. The details of a compulsory draft could not be simple, and 
there was no practical experience of such a system. Of coarse, Congress can- 
not constitutionally delegate to the President legislative powers. But it 
may, in conferring powers constitutionally exercisable by him, prescribe, or 
omit prescribing, special rules of their administration, or may specially au- 
thorize him to make tjie rules. When Congress neither prescribes them, nor 
expressly authorizes him to make them, he has the authority, inherent in 
the powers conferred, of making regulations necessarily incidental to their 
exercise, and of choosing between legitimate alternative modes of their exer- 
cise. Whether his authority extends farther, and enables him, without express 
authority from Congress, to make regulations which, though incidental, are 
not necessarily so, is a different question. When, however, Congress, in con- 
ferring a power, which it may constitutionally vest in him, not only omits to 
prescribe regulations of its exercise, but, as in the present case, expressly 
authorizes him to make them, he may, within the limits of, and consistentiy 
with, the legislative purpose declared, make any such regulations incidental, 
though not necessarily so, to the power conferred, as Congress might have 
specially prescribed." 

The same principles apply to the delegation of judicial powers to the 
executive department. Congress cannot, of course, so delegate such 
powers. It may, however, confer upon executive officials the power 
of determining the existence of facts upon the existence of which the 
execution and application of a statute depends. This power is often 
essential to the proper enforcement of a' statute, and as the exercise of 
such power is not an exercise of judicial powers, a determination of 
such facts is not necessarily reviewable by the courts. In the language 
of the Supreme Court in Zakonaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 
31, 57 L.Ed. 218: 

"It is entirely settled that • • • such an inquiry may be properly de- 
volved upon an executive department or subordinate officials thereof, and that 
the findings of fact re§|Ched by such officials, after a fair though summary 
hearing, may constitutionally be made conclusive." 

As was pointed out by the same court in Union Bridge Co. v. United 
States, 204 U. S. 364, 27 Sup. Ct. 367, 51 L. Ed. 523 : 

"If the principle for which the defendant contends received our approval, 
the conclusion could not be avoided that executive officers, in all the depart- 
ments, in carrying out the wiU of Congreaa, as expressed in statutes enacted by 
it, have from the foundation of the national government, exercised, and are now 
exercising, powers, as to mere details, that are strictly legislative or judicial 
in their nature. This will be apparent upon an examination of the various 
statutes that confer authority upon executive departments in respect of the 
enforcement of the laws of the United States.*' 

For the reasons stated, it is clear that this objection is not well 
founded and cannot be sustained. 

[10] (5) It is further urged that the act in question is unconstitu- 
tional, because it is an attempt by Congress to exercise a power not 
granted by the federal Constitution, and it is strenuously insisted that 
the Constitution does not empower Congress to provide for a compul- 
sory military service. 

It is a familiar rule that Congress cannot exercise any powers not 
expressly or by necessary implication conferred upon it by the United 
243 F.— 28 
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States Constitution. Indeed, the Tenth Amendment to such G)nstitu- 
tion expressly states that : 

'The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the states, are reserved to the states respectively, or to the 
people." 

It is not, however, necessary that a power be expressly granted to 
Congress by the Constitution in order that the latter may exercise such 
power. The eighteenth subdivision of section 8 of article 1 of the Con- 
stitution authorizes Congress — 

''to make all laws which shall be necessary and proper for carrying into exe- 
cution the foregoing powers, and all other powers vested by this Ck>nstitution 
la the government of the United States, or in any department or officer 
thereof." 

The principle governing the construction and application of this lan- 
guage was well stated by the court in Fairbank v. United States, 181 
U. S. 283, 21 Sup. Ct. 648, 45 L. Ed. 862, as follows- 

**The words expressing the various grants in the Constitution are words 
of general import, and they are to be construed as such, and as granting to 
the full extent the powers named. Further, by the last clause of section 8, art. 
1, Congress is authorized 'to make all laws which shall be necessary and 
proper for carrying into execution the foregoing powers, and all other powers 
vested by this Constitution in the government of the United States, or in 
any department or officer thereof.' This, construed on the same principles, 
vests in Congress a wide range of discretion as to the means by which the 
powers granted are to be carried into execution. This matter was at an 
early day presented to this court, and it was affirmed that there could be 
no narrow and technical limitation or construction; that the Instrument 
should be taken as a Constitution. In the course of the opinion the Chief 
Justice said: " 'The subject is the execution of those great powers on which 
the welfare of a nation essentially depends. It must have been the intention 
of those who gave these powers to insure, as far as^human prudence could 
insure, their beneficial execution. This could not be done by confining the 
choice of means to such narrow Umits as not to leave it in Uie power of 
Congress to adopt any which might be appropriate and which were condu- 
cive to the end. This provision is made in a Constitution intended to endure 
for ages to come, and, consequently to be adapted to the various crises of 
human affairs. To have prescribed the means by which government should, 
•in all future time, execute its powers, would have been to change, entirely, 
the character of the instrument, and give it the properties of a legal code; 
It would have been an unwise attempt to provide, by Immutable rules, for 
exigencies which, if foreseen at all, must have been seen dimly, and which 
can be best provided for as they occur. To have declared that the best 
means shall not be used, but those alone without which the power given would 
be nugatory, would have been to deprive the Legislature of the capacity to 
avail Itself of experience, to exercise its reason, and to accommodate its leg- 
islation, to circumstances.* McCulloch v. Maryland, 4 Wheat. 316, 415, 4 L. 
Ed. 579, 603. And thereafter in language which has become axiomatic in con- 
stitutional construction (4 Wheat. 421, 4 L. Ed. 605): *We admit, as all must 
admit, that the powers of the government are limited, and that its limits are 
not to be transcended. But we think the sound construction of the Constitu- 
tion must allow to the national Legislature tbat discretion, with respect to 
the means by which the powers it confers are to be carried into execution, 
which will enable that body to perform the high duties assigned to it, in the 
manner most beneficial to the people. Let the end be legitimate, let it b^ 
within the scope of the Constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not prohibited, but consist 
with the letter and spirit of the Constitution, are constitutionaL' " 
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The twelfth subdivision of section 8 of article 1 of the Constitution 
confers upon Congress the power — 

*'to raise and support armies, but no appropriation of money for that use 
shall be for a longer term than two years." 

It seems to me too plain for argument that where, as here, the power 
"to raise armies" is conferred in broad terms and without the imposi- 
tion of any limitations thereon, such power necessarily involves the 
power to determine the means whereby such armies shall be raised. 
If, in exercising this expressly conferred power' "to raise armies," 
Congress is to be limited to certain specific means, how, and by whom, 
can it be determined what means Congress may adopt? Again, if it 
were possible to determine what means were theoretically proper for 
the purpose, and Congress were limited thereto, and it then developed 
that the use of such means was unsuccessful in raising the armies 
sought, of what force or value would this "power" thus granted to 
Congress be? Surely a power to raise armies which had not sufficient 
power to raise them would be a misnomer, a self-contradiction, a le- 
gal farce. In the language of In re Griner, 16 Wis. 423 : 

**The federal government is clothed with ample powers of self-preservation 
and self-defense, whether assailed by traitors at home or enemies abroad. Full 
authority in respect to the creation and direction of the national forces is 
conferred upon Congress.". 

In McCairs Case, Fed. Cas. No. 8,669, the constitutionality of the 
Civil War Selective Draft Act was attacked, and in upholding such act 
the court said, among other things : 

"The Constitution of the United States authorizes Congress to raise armies, 
and also to call forth and organize the mlUtia of the several states. Under 
this twofold power, both regular national armies and occasional militia forces 
from the several states may be raised, either by conscription or in other 
modes. Houston v. Moore, 5 Wheat. (18 U. S.) 17, 5 L. Ed. 19. The power 
to raise them by conscription may, at a crisis of extreme exigency, be indis- 
pensable to national security." 

The constitutionality of the same act was also involved in Allen v. 
Colby, 47 N. H. 544, where, in reaching the same conclusion, the 
court used the following language : 

"The Constitution of the United States (article 1, section 8) confers on 
Congress the power to raise and support armies, to make rules for the gov- 
ernment of the land and naval forces, to provide for caUing forth the militia 
to execute the laws of the Union, suppress insurrections, and repel invasions.' 
Under this grant of power to raise and support armies and caU out the mlU- 
tia, there can be no doubt that Congress has power to make and authorize 
such orders and regulations as may be necessary to prevent those who are 
Uable by law to military service from evading that duty." 

I aril clearly of the opinion that there is nothing in the Constitution 
which prohibits the enactment of this Conscription Act. I think the 
conclusion is irresistible that it is a proper exercise of the power con- 
ferred upon Congress to raise armies, and that the means adopted 
therefor are appropriate and plainly adapted to that end, and therefore 
fall within the implied powers conferred by the Constitution. I do 
not deem it necessary to discuss the subject further. The language, 
however, of the court in the case of Kneedler v. Lane, 45 Pa. 238, 
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where in an exhaustive and able opinion the constitutionality of the 
Civil War Conscription Act was upheld, so fully and clearly expresses 
the principles applicable to this question that I quote therefrom some- 
what at length jls follows : 

"Can the national armies be raised or recruited by draft? That the United 
States are a nation, and sovereign in the powers granted to them, is not de- 
nied. Their national characteristics are seen In the powers themselves, and 
their supremacy provided for in the Instrument. They possess all the func- 
tions of a nation In the law-making, executing, and judging powers. We can- 
not conceive of a nation without the Inherent power to carry on war. The de- 
fense of person and property Is a right belonging by nature to the Individual, 
and to every Individual, and Is not taken away by association. It therefore 
belongs to Individuals in their collective capacity, whenever thus threatened 
or assailed. The Constitution, following the natural right, vests the power to 
declare war In Congress, the representatives of the people. It is noticeable 
that the Constitution recognizes this right as pre-existing, for it says, to de- 
clare war, which presupposes the right to make war. The power to declare 
war necessarily involves the power to carry it on, and this Implies the means, 
saying nothing now of the express power *to raise and support armies,* as 
the provided means. ♦ ♦ ♦ The right to the means carries all the means 
In possession of the nation. Every able-bodied man Is at the call of the gov- 
ernment, for assuredly in making war, as there Is no limit to the necessity, 
there can be no limit to the force to be used to meet It Therefore, If the 
emergency require It, the entire military force of the nation may be called into 
service. But the power to carry on war, and to call the requisite force Into 
service, Inherently carries with it the power to coerce or draft. A nation 
without the power to draw forces Into the field, in fact would not possess the 
power to carry on war. The power of war, without the essential means, is 
really no power; it Is a solecism. Voluntary enlistment Is founded in con- 
tract A power to command differs essentially from a power to contract The 
tormer flows from authority; the latter from assent. The power to com- 
mand implies a duty to obey, but the essential element of contract Is freedom 
to assent or dissent It Is clear, therefore, that the power to make war, with- 
out the power to command troops Into the field. Is Impotent — in point of fact, 
is no governmental power, because it lacks the authority to execute Itself. 

"So much can be argued conclusively, from the fact that the Union is a 
government of national powers, and has the express authority to declare war 
and to provide for the common defense and general welfare. But, when we 
reach the express grant of the means of making war, we find it a general 
grant of the power to raise and support armies,* without any exception as 
to the extent, the mode, or the means — only that appropriations for the pur- 
pose shall not be made for more than two years, which strengthens the grant 
in every other aspect. Here there Is a grant In the broadest language to raise 
armies, and the purposes (of which I shall say more presently) are vital and 
fundamental. What is the rule of interpretation to be applied as settled by 
the federal Judiciary? In Gibbon v. Ogden, 9 Wheat. 188, 6 K Ed. 23, Mar- 
shall, C. J., says: *We know of no rule for construing the extent of such pow- 
ers other than is given by the language of the Instrument which confers 
them, taken in connection with the purposes for which they were conferred.* 
Then, speaking of the misapplication of the doctrine of strict construction, in 
language which seems as if written for this time and occasion, he says: 'If 
they contend for that narrow construction, which, in support of some theory 
not to be found In the Constitution, would deny to the government those pow- 
ers which the words of the grant as usually understood import, and which 
are consistent with the general views and objects of the instrument — for that 
narrow construction which would cripple the government and render it un- 
equal for the objects for which it was declared to be instituted, and to which 
the powers given as fairly understood render it competent — then we cannot 
perceive the propriety of this strict construction, nor adopt it as the rule by 
which the Constitution Is to be expounded.' In Martin v. Hunter, 1 Wheat 
d04, 4 L. Ed. U7, Mr. Justice Story said: This instrument [the Constitution], 
like any other grant, is to have a reasonable conatraction, according to the 
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import of Its terms; and when a power is expressly given In general terms, 
it Is not to be restrained to particular cases, unless that construction grows 
out of the context expressly or by necessary implication.' 

"It is conceded that, in construing the Ck>nBtitutlon, we must take it as a 
whole, and not confine the question to a single Isolated grant of power. But 
where a general power Is vested in plain and absolute language, without ex- 
ception or proviso, for high, vital, and imperative purposes, which will be 
crippled by interpolating a limitation, the advocate of the restriction must 
be able to point out somewhere \n the Constitution a clause which declares the 
restriction, or a higher purpose which demands It. But by so much more that 
the life of a nation is greater than the life of an individual, which may be 
taken to preserve it, so mydi greater is the high purpose of raising an army 
to preserve the nation than the protection of the rig^bts of the individual. The 
minor purpose, when urged as a reason for the Umttation, cannot therefore 
be allowed to control the meaning of the plain language used for the major 
purpose. Then the inherent powers of a nation to make war for self-preser- 
vation, carrying with them all the means of making war effective, the express 
power to declare war and to raise and support armies, coupled with the ex- 
press power to pass all laws necessary and proper to carry those powers into 
effect, all unite In sustaining the power to raise armies by coercion, and these 
arc in turn sustained by the high, vital, and essential purposes of the grant. 
In addition, the considerations derived from the constitutional duties of the 
government, and the constitutional restrictions upon the states, enforce this 
conclusion. If, as inferred only, the Constitution denies coercion, what Is its 
jrarpose in this? The power to raise annies by draft Ues somewhere ; if not 
in the Union, it belongs to the states. But if it abide in the latter only, how 
is it to be used at all? They cannot declare war, for this power clearly be- 
longs to the nation alone. They cannot make treaties, contract alliances for 
mutual assistance, make peace, or do any act requiring forces to answer such 
stipulated duties, for these powers belong to the federal government, and are 
forbidden to the states. They cannot *grant letters of marque or reprisal,' 
'keep troops or ships of war in time of peace, enter into any agreement or 
compact with another state or with a foreign power, or engage in war, unless 
when actually invaded, or in such imminent danger as will not admit of delay.* 
It does not belong to the states to provide for executing the laws of the 
Union, or for suppressing insurrections. Nor does it belong to one state to 
defend others against invasion. Of what use, then. Is the compulsory power 
to raise armies, to the states, as such? But it does belong to the United 
States to provide for the common defense and general welfare, to declare 
war, to execute the laws of the Union, to suppress insurrections and repel in- 
vasions, to protect the states themselves against invasion and domestic vio- 
lence, and to guarantee to them a republican form of government. If we 
deny to the Union the means of raising armies by draft, and leave coercion to 
the states, how are all these high federal duties to be performed?'* 

[11,12] (6) Finally, it is insisted that the act is unconstitutional 
because it violates the fifteenth clause of section 8, article 1, of the 
federal Constitution, authorizing Congress "to provide for calling forth 
the militia to execute the laws of the union, suppress insurrections, and 
repel invasions." And it is argued that, inasmuch as this provision of 
the Constitution authorizes Congress to call out the militia only for the 
purposes thus expressly designated, and as by the present act the 
militia is called for a purpose other than "to execute the laws of the 
union, suppress insurrections and repel invasions," therefore the act is 
an attempted exercise of power in excess of that granted to Congress, 
and is for that reason invalid. 

Section 1 of the act authorizes the President, among other things : 

"To draft into the miUtary service of the United States, organize, and officer, 
in accordance with the provisions of section 111 of said National Defense Act, 
so fxr as the provislcms of said section may be applicable and not inconsistent 
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with the terms of this act, any or all members of the National Guard and 
of the National Guard Reserves, and said members so drafted Into the 
military service of the United States shall serve therein for the period of 
the existing emergency unless sooner discharged: Provided that, when so 
drafted the organizations or units of the National Guard shall, so far as 
practicable, retain the said designations of their respective organizations." 

Section 111 of the National E>efense Act, just referred to, provides 
that: I 

"When jDongress shall have authorized the use of the armed land forces or 
the United States, for any purpose requiring the use of troops in excess of 
those of the Regular Army, the President may, under such regulations, in- 
cluding such physical examination, as he may prescribe, draft into the mili- 
tary service of the United States, to serve therein for the period of the war 
unless sooner discharged, any or all members of the National Guard and of 
the National Guard Reserve. All persons so drafted shall, from the date of 
their draft, stand discharged from the militia, and shall from said date be 
subject to such laws and regulations for the government of the army of the 
United States as may be applicable to members of the Volunteer Army, and 
shall be embodied in organizations corresponding as far as practicable to 
those of the Regular Army or shall be otherwise assigned as the President 
may direct" 

It does not appear that any of the defendants are members of the 
National Guard, or affected by this portion of the statute, and there- 
fore, as this portion of the act is separate and distinct from the other 
portions thereof and separable therefrom, this objection might be over- 
ruled on that ground. Loeb v. Trustees of Columbia Township, 179 U. 
S. 472, 21 Sup. Ct. 174, 45 L. Ed. 280; Gatewood v. North Carolina, 
203 U. S. 531, 27 Sup. Ct. 167, 51 L. Ed. 305 ; Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 U Ed. 382, 48 L. R. A. 
(N. S.) 1134, 15 Ann. Cas. 1034; New York Central & H. R. R. Co. v. 
United States, 212 U. S. 481, 29 Sup. Ct. 304, 53 t. Ed. 613. 

Here, as in the case last cited, it may be said that there is no defend- 
ant affected by this part of the act — 

"complaining of the constitutionality of the act, if objectionable on that 
ground, and the case does not come within that class of cases in which un- 
constitutional provisions are so Interblended with valid ones that the whole 
act must fall, notwithstanding its constitutionality is challenged by one who 
might be legally brought within its provisions." 

Aside, however, from these considerations, I am of the opinion that 
this objection is clearly without merit. It is by no means clear that, 
even if by this act Congress had provided for calling out the militia in 
pursuance of and to make effective its previous declaration of war, it 
would not have thereby provided for calling forth the militia "to exe- 
cute the laws of the nation," and in so doing have been strictly within 
its constitutional powers. It is, however, in my opinion, unnecessary to 
determine or consider this question, for the reason that this act does 
not "provide for calling forth the militia." 

It will be noted that the act does not purport to provide for calling 
forth the militia. The portion of the act here involved merely author- 
izes the President "to draft into the military service of the United 
States * * * any or all members of the National Guard," etc. It 
is then provided that "said members so drafted into the military service 
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of the United States shall serve/' etc. The section of the National De- 
fense Act referred to expressly provides that "all persons so drafted 
shall, from the date of their draft, stand discharged from the militia." 
It seems clear that Congress did not, by this language, intend to call 
out the militia, as such, but only to summon into the service of the 
United States those individuals who were, before being so summoned, 
"members" of the National Guard. This, in my opinion, does not vio- 
late the constitutional provision so invoked. If the federal government 
has, as there can be no doubt that it has, the power to draft into the 
military service of the United States any of its citizens, surely it has 
power to draft such citizens, notwithstanding the fact that they may 
previously have been members of the National Guard. Otherwise, it 
would be in the power of any state or of its citizens to easily evade or 
nullify any attempt of the federal government to exercise this power 
and such power might be made wholly nugatory. The constitutional 
provision authorizing Congress to provide for calling out the militia 
does not, in my opinion, limit or in any manner affect the broad power 
expressly conferred upon Congress by the other constitutional provi- 
sion already considered "to raise" armies. This objection is therefore 
overruled. 

For the reasons stated, the motion to quash the indictment must be, 
and It hereby is, denied. 

The Indicthent. 

The grand Jurors of the United States of America Impaneled and sworn to 
inquire in and for the body of the Southern division of the Eastern district of 
Michigan, upon their oaths present: That heretofore, to wit, on the twenty- 
sixth day of May, in the year of our Lord one thousand nine hundred and 
seventeen, and on divers and sundry days subsequent thereto up to and in- 
cluding, to wit, the thirty-first day of May, A. D. 1917, at the city of Detroit, 
In the Southern division of the Eastern district of Michigan and within the 
jurisdiction of this honorable court, one Nathan L. Welch, one Maurice 
Sugar, one Samuel N. Diamond, one Ludwlg Bolz, one Robert Westfall, and 
one Daniel L. Powell, Jr., all late of the dty of Detroit, and other persons 
to these grand jurors at this time unknown, did unlawfully, willfully, know- 
ingly, corruptly and feloniously conspire, combine, confederate and agree 
together to commit an offense against the United States, and to defraud the 
United States, in violation of section 37 of the Penal Code of the United 
States, in this, to wit: That the said Nathan Xj. Welch, the said Maurice 
Sugar, the said Samuel N. Diamond, the said Ludwig Bolz, the said Robert 
Westfall, and the said Daniel h. Powell, Jr., and each of them, did then and 
there unlawfully, wlllfuUy, knowingly, corruptly and feloniously conspire, 
combine, confederate and agree together and among themselves and with 
certain other persons to these grand jurors unknown to unlawfully and •will- 
fully aid and abet, counsel, command, induce and procure certain male per- 
sons whose names are to these grand jurors unknown and being male per- 
sons between the ages of twenty-one years and thirty years, both inclusive, who 
are and shall be subject to registration under the terms and provisions of 
section 5 of an Act of Congress approved May 18, 1917, entitled "An act to 
authorize the President to increase temporarily the military establishment of 
the United States," and in accordance with the regulations prescribed by the 
President under said act and at the time and place stated in the said procla- 
mation and by public notice, made and issued and promulgated by the Presi- 
dent under said act, to unlawfully and willfully fail and refuse to present 
themselves for registration and to unlawfully and willfully fail and refuse to 
submit themselves for registration at the time and place and in the manner 
provided in said act and by said regulations, proclamation and public notice, 
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and to unlawfully evade the requirements of said act and said regulations In 
not registering at the time and place and in the manner provided by the 
said act and regulations, proclamation and public notice. And the grand 
jurors do further present that in pxLrsuance of said conspiracy, and to effect 
the object thereof, the said Nathan L. Welch, the said Maurice S^gar, the said 
Samuel N. Diamond, the said Ludwig Bolz, the said Robert Westfall, and 
the said Daniel L. Powell, Jr., and each of them, on, to wit, the twenty- 
' seventh day of May, A. D. 1917, at the city of Detroit, in the Sonthem divi- 
sion of the Eastern district of Michigan, and within the jurisdiction of this 
honorable court, did unlawfully, willfully, feloniously and knowingly print, 
publish, issue and circulate and cause to be printed, published, issued and cir- 
culated certain literature in opposition to the operation and enforcement of 
the aforesaid act of Congress and proclamation and regulations promulgated 
for the enforcement of said law, said literature then and there consisting of a 
certain issue of a weekly newspaper printed and circulated in said city of 
Detroit, and being known as the Michigan Socialist, and said issue of said 
newspaper being the issue dated as follows, to wit: ''Detroit, Mich., Sunday, 
May 27, 1917," and b^ing known as the "Antl-Ck)nscriptlon Edition" thereof, the 
heading of said issue of said newspaper so printed and published and circu- 
lated in said city of Detroit being in the words and figures following, to wit^ 
together with the resolution adopted by the Socialist Party of Detroit, appear* 
ing on the first page of said newspaper: 

••Anti-CJonscription Edition 

"The Michigan Socialist 

"Published by the Socialist Party of Detroit. 

"Vol. L Detroit, Mich., Sunday, May 27, 1917. No. 4a 

"What Socialists Will Do on Registration Day. 

"Resolution Adopted by the Socialist Party of Detroit. 

"The Government of the United States, in the Interest of the capitalist 
class, has now plunged this country into the mad orgy of death and destruc- 
tion which is convulsing the nations of the old world, and has forced con- 
scription upon the people of this country. 

"We, the Socialist party of Detroit, in joint meeting assembled, reaffirm 
our allegiance to the principle ot international working class solidarity, re* 
iterate our unalterable opposition to this war, and denounce the law Just 
passed to conscript the workers into military service. 

"This law forces into 'involuntary servitude* a portion of the population of 
the country, and we brand it as a violation of the spirit of the thirteenth 
amendment to the Oonstitution. 

"In the name of the workers, who will bleed but not benefit, we pledge 
ourselves to oppose registration for conscription by refusing to enroll upon 
registration day, and we call upon all workers to refrain from signifying their 
willingness to kill the workers of any other nation. 

"Better the freedom of a prison cell than slavery in the interest of com- 
mercialism." 

And said issue of said newspaper, consisting of four pages of printed mat- 
ter then and there containing certain articles, editorials and Illustrations op- 
posing the enforcement of the aforesaid act of Congress providing for the 
temporary increase of the military establishment of the United States and 
known as the Selective Service Act and inciting those subject to the oi>eration 
of said act to willfully fail and refuse to present themselves for registration 
or to submit thereto as provided in said act and in the regulations and the 
President's proclamation pertaining thereto, and exhorting said young men 
subject to said registration and draft to oppose and refuse to register and 
particularly inciting and urging all such young men to violate said law and 
to oppose the enforcement of the same as shown In the leading article printed 
and published in the first column of the first page of said issue, said leading 
Hrtlcle being in the words and figures, following, to wit: 
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"Will You CMnge like a Coward or Stand up Like a Man? 

"Will you follow sheeplike the plutocratic interests sponsoring this war to 
. the European slaughter house to be butchered and maimed so that plutocracy 
may coin profits out of the misery of the war stricken nations? 

''Have yon any backbone at all? 

"Will you permit military authorities to draft you into involuntary servi- 
tude, in contempt of real American tradition? 

''Will you stand by with your hands folded and permit the assassination of 
the constitutional rights of American citizens? 

"The hour is at hand when you must either act like a man or forever re- 
linquish your civil and moral right 

'*War was declared by the President and Congress in the same arbitrary 
manner that the Kaiser declared it. You were not consulted about it 

**A draft law has been passed over the protests of American workers. Regis- 
tration is but a few hours ahead. 

**Will you register your willingness to rot in the trenches to* accommodate 
our American plutocracy? 

"What wiU you do? 

"You mtist choose and decide quickly. 

"Thousands of Detroiters have decided to refuse to register and refuse to 
permit the military authorities to conscript them to fight in a war about 
which they were not consulted. Will you stand with them and join their 
ranks? Will you stand up like a man for your rights NOW, or will you cringe 
like a coward when the supreme test of your manhood arrives? 

"The question is simple. 

*'Will you go forth and murder your fellow men, against whom you have 
no grudge, or will you refuse to participate in the murder party? 

"Are you ready to stand with men who will go down in history as the real 
men of the day, by fighting to maintain such democratic rights and. privi- 
leges as have.been gained through years of sacrifice, or will you sheepishly fol- 
low the American murder machine? 

"Better a prison cell than the blood of innocent workers on your hands. 

••BE A BfAN !•• 

And the further contents of said Issue of said newspaper so printed and 
•circulated in the dty of Detroit being too voluminous to be set forth at length 
in this indictment as wiUmore fully appear by reference to the same — con- 
trary to the form, force and effect of the act of Congress in such case made and 
provided and against the peace and dignity of the United States of America. 



UNITBD STATES T. OUDAHY PACKING CO. et aL 

(District Court D. Connecticut June 5, 1917.) 

Nos. 390-^88. 

1. Food ^=»20(1) — Meat Inspection — ^Indictment. 

Where an indictment sufiiciently set forth facts showing violations of 
the Meat Inspection Act, it is good against demurrers, though alleging 
that defendants failed to comply with a regulation of the Secretary of 
Agriculture determined to be imrcSasonable or void. 

i2. Food «=»20(1) — ^Meat Inspection — Indictment. 

An indictment charged that prior to the commission of the alleged 
offenses the Secretary of Agriculture had duly made and prescribed rules 
and regulations covering the inspection of meat and food packages to be 
iBLhlpped in interstate commerce in accordance with the Meat Inspection 
Act; that such rules were then in force, that regulation 18» § 3, par. 2, 
declares that, except persons having unrevoked certificates of exemption 
and farmers slaughtering animals on the farm, who comply with other 
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regulations, no person wbo slaughters cattle, sheep, swine, or goats in 
an establishment not having inspection in compliance with such regula- 
tions shall transport, offer for transportation, or permit to be trans- 
ported any meat or product from such unofUdal establishment in interstate 
or foreign commerce ; that defendant did willfully and unlawfully offer to 
a common carrier for interstate shipment fresh meats which had not then 
and there been inspected and marked ''Inspected and passed," within the 
intent of the Meat Inspection Act and in accordance with the rules and 
regulations of the Secretary of Agriculture; and that accused was not 
the holder of an unrevoked certlhcate of exemption and was not a 
farmer slaughtering cattle on the farm. Meat Inspection Act March 4, 
1907, c. 2907, §§ 2, 3. 34 Stat 1200 (Comp. St. 1910, S 8681), requires in- 
spection of fresh meats intended for transportation or sale in interstate 
or foreign commerce, and declares that such as shall be found wholesome 
or fit for human food shall be marked ''Inspected and passed," and that 
found otherwise shall be marked "Inspected and condemned." Other 
sections of the act allow the Seciretary of Agriculture to prescribe regula- 
tions for inspection and for determining the sanitation of slaughterhouses ; 
while section 18 declares that any person, firm, or corporation, who shall 
violate any of the provisions of the act, shall be deemed guilty of a mis- 
demeanor. Held that, while the indictment emphasized the regulation of 
the Secretary of Agriculture, it charged a violation of the act, and hence 
was good against demurrer, though the regulation be invalid. 

3. OONSTITUTIONAL LaW €s=>48 — ^VALIOrTY OF STATUTES. 

The stated purpose of the Meat Inspection Act being to prevent the 
use in interstate and foreign commerce of meat and food products which 
are unsound, unhealthful, or otherwise unlit for human food, such act 
should be approved by the courts, unless in violation of unquestionable 
constitutional inhibition; the purpose being so beneliciaL 

4. Constitutional Law ^=>62 — Food ^=»1 — ^Mbat Inspection — ^Delegation 

OF Authority — ^Validity of Act. 

While CJongress cannot delegate its legislative powers, it can delegate 
authority, to proper administrative or executive officers to make adminis- 
trative rules, violations of which may be punished as public offenses, 
where the act delegating the authority ordains that this be done; and 
hence the Meat Inspection Act, authorizing the Secretary of Agriculture to 
make rules for inspection, etc., is not invalid, on tiie ground that the Secre- 
tary of Agriculture was allowed to prescribe offenses — the act itself de- 
claring that a violation o£ such rules should constitute an oaense. 

5. Indictment and Information ^=>150 — Demurrer — Questions Presented. 

Contention of counsel on demurrer to an indictment, unsupported by 
any facts in the record, need not be disposed of. 

The Cudahy Packing Company and others, Sulzberger & Sons Com- 
pany and others, Morris & Co. and others, and Herbert Barnes, Ed- 
ward F. Mansfield, and George F. Burgess, copartners, were separately 
indicted for violation of the Meat Inspection Act, etc. On demurrer to 
the indictments. Demurrers overruled. 

Thomas J. Spellacy, of Hartford, Conn., U. S. Dist. Atty., for the 
United States. 

Samuel Campner, of New Haven, Conn., for defendants Cudahy 
Packing Co., Sulzberger & Sons Co., Morris & Co., and others. 

Edward H. Rogers and Samuel C. Morehouse, both of New Haven, 
Gonn., for defendants Herbert Barnes and others. 

THOMAS, District Judge. The four concerns above named were 
separately indicted by the grand jury, and each one is charged in the 

^=»For oUier cases sm same topic & KEY-NUMBER In all Key-Numbered DigeaU ft XndexjM 
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indictment with violations of the acts of Congress approved June 30, 
1906 (34 Stat. 674-679, c. 3913), as amended on March 4, 1907 (34 
Stat. 1260-1265, c. 2907), and familiarly known as the ''Meat Inspec- 
tion Act." 

The Cudahy Packing Company is charged with 37 violations of the 
act, which are set forth in as many counts, and the violations are alleg- 
ed to have begim on Tune 2, 1915, and to have continued until February 
27, 1916. 

Sulzberger & Sons Company is charged with 43 violations of the act, 
which are set forth in the same number of counts; each one setting 
forth a different shipment on a different day and extending from July 
1, 1915, to the 21st of January, 1916. 

Morris & Co. is charged with 44 violations of the act in as many dif- 
ferent counts, covering a period of time from the 11th day of June, 
1915, to the 3d day of February, 1916. 

Herbert Barnes and others are charged with 59 violations of the act, 
beginning on the 1st day of June,. 191 5, and ending on the 28th day of 
February, 1916, as set forth in each one of the 59 counts. 

The demurrers which were filed in behalf of each defendant raise 
the same questions of law and were argued at the same time, three of 
them by the same counsel ; hence they will be disposed of in one mem- 
orandum, which will apply to each case with tlie same force an'd effect 
as though a separate memorandum was filed as to each demurrer. 

In the several counts of each indictment it is set forth in substance : 
That before the commission of the alleged offenses the Secretary of 
Agriculture had duly made and prescribed certain rules and regulations 
covering the inspection of meat and meat food products to be shipped 
in interstate commerce in accordance with the act of Congress ap- 
proved June 30, 1906 (34 Stat. 674 et seq.), and the amendment there- 
of, approved March 4, 1907 (34 Stat. 1260 et seq.). That said rules 
and regulations were then in full force and effect. That in paragraph 
2 of section 3 of regulation 18 of said rules and regulations it is pro- 
vided that: 

"Except persons having unrevoked certificates of exemption and farmers 
slaughtering animals on the farm, who comply with the provisions of reg- 
ulation 25 applicable to them, no person who slaughters cattle, sheep, swine, 
or goats, or processes any meat or product, in an establishment not having 
inspection in compUance with these regulations, shall transport or offer for 
transportation or cause or permit to be transported or offered for trans- 
portation any meat or product from such unofficial establishment in inter- 
state or foreign commerce, or bring the same into an <^cial establishment: 
Provided, however, that fresh meats and unmelted fresh fats which have been 
inspected and passed and which bear the inspection legend may be brought 
from any such unofficial establishment into official establishments in the same 
state, territory, or district when such meats or fats are found upon reinspec- 
tion to be sound, healthful, wholesome, and fit for human food." 

That notwithstanding these requirements, the accused, at the times 
stated in the various counts of the indictment, did, at the city of New 
Haven, willfully and unlawfully offer to a certain common carrier, then 
engaged in interstate commerce, certain fresh meats, ''which had not 
then and there been inspected" and marked "Inspected and passed," 
within the requirements, meaning, and intent of the said act 'of Con- 
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gress and its amendment, and in accordance with the rules and regula- 
tions which the Secretary of Agriculture had prescribed in compliance 
with tlie provisions of said act, and more particularly those contained 
in paragraph 2, § 3, of regulation 18, for transportation to the city of 
New York, and did willfully cause and permit said meats and products 
to be thus transported and brought into an establishment owned by an- 
other person in said city of New York, although at the times stated the 
accused were not the holders of any unrevoked certificates of exemp- 
tion, and were not farmers slaughtering cattle on the farm, but were 
engaged in slaughtering cattle, sheep, swine, and goats, and processing 
meat and meat products, in an establishment in said city of New Ha- 
ven, which establishment did not have inspection in compliance with 
the regulations covering the inspection of meat by the United States 
Department of Agriculture — "against the peace and dignity of the 
United States and contrary to the form of the statute in such case 
made and provided." 

The essential parts of the Meat Inspection Act, so far as concerns 
the present cases are contained in the following s3mopsis of that law : 

Sections 2 and 3 provide, in substance, that to prevent the use in in- 
terstate or foreign commerce of meats and meat food products that are 
unwholesome or otherwise unfit for human food, the Secretary of Ag- 
ricultui^e shall cause a pbst mort^n inspection to be made of all car- 
casses and parts thereof of cattle, sheep, swine, and goats intended to 
be prepared at any slaughtering, etc., establishment in any state or ter- 
ritory, or in" the District of Columbia, for human consumption, and also 
intended for transportation or sale in interstate or foreign conmierce, 
and that such as shall be found wholesome and fit for human food 
shall be marked "Inspected and passed," and that found otherwise shall 
be marked "Inspected and condemned," and then destroyed for food 
purposes; that after the inspectors have made a first inspection, and 
liave marked "Inspected and passed" such meat products, carcasses, or 
parts thereof as are found to be wholesome and fit for human food, the 
inspectors may, whenever they deem it necessary, cause a re-examina- 
tion of the same for the purpose of determining whether, subsequent to 
the first inspection, such carcasses, parts, or products had become un- 
sound, unwholesome, or in any way unfit for human food; and that 
such as are then found to be unsound or otherwise unfit for human 
food, upon such re-examination, shall be destroyed for food purposes 
by that establishment where the inspection was made in the presence of 
an inspector, and that where such an establishment fails to oestroy such 
unsound or otherwise unfit meat or product, the Secretary of Agricul- 
ture may remove the inspectors from that establishment ; that these pro- 
visions shall also apply to carcasses, etc., brought into any slaughtering, 
etc., establishment, and that such examination and inspection shall te 
had before the said meats or products are allowed to enter any depart- 
ment to be treated and prepared for food purposes : and that these pro- 
visions shall likewise apply to all meat and products which, after issu- 
ing from any such establishment, shall be returned to the same or to 
any similar establishment maintaining federal inspection. 

6. "The Secretary of Agriculture shall cause to be made, by experts In sani- 
tation or by other competent inspectors, such inspection of aU slaughtering^ 
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* ^ ^ eetabllsbments in which cattle, sheep, swine, ana goats are slaugh- 
tered and the meat and meat food products thereof are prepared for Inter- 
state or foreign commerce as may be necessary to Inform himself concerning 
the sanitary conditions of the same, and to prescribe the rules and regula- 
tions of sanitation under which sndb establishments shall be maintained; 
and where the sanitary conditions of any such establishment are such that 
the meat or meat food products are rendered unclean, unsound, unbealthful, 
unwholesome, or otherwise unfit for human food, he shall refuse to allow 
said meat or meat food products to be labeled ♦ • ♦ as 'Inspected and 
passed.' " 

8. "That on and after October 1, 1906, no person, firm or corporation shall 
transport or offer for traniqwrtation, and no carrier of interstate or foreign 
commerce shall transport or receive for transportation from one state or ter- 
ritory or the District of Columbia to any other state or territory or the Dis- 
trict of Columbia, or to any place under the jurisdiction of the United States, 
or to any foreign country, any carcasses or parts thereof, meat, or meat 
food products thereof which have not been inspected, examined, and marked 
as 'Inspected and passed,* in accordance with the terms of this act and with 
the rules and regulations prescribed by the Secretary of Agriculture: . Pro- 
vided, that all meat and meat food products on hand on October 1, 1906, 
at establishments where inspection has not been maintained, or whi<^ have 
been Inspected under existing law, shall be examined and labeled under such 
rules and regulations as the Secretary of Agriculture shall prescribe, and 
then shall be allowed to be sold in Interstate or foreign commerce." 

17. 'That no person, firm, or corporation engaged in the Interstate com- 
merce of meat or meat food products shall tranefport or offer for transporta- 
tion, sell or offer to sell any such meat or meat food products in any state 
or territory or In the District of Columbia or any place under the jurisdic- 
tion of the United States, other than in the ttate or territory or in the Dis- 
trict of €olufiibia or any place under the jurisdiction of the United States in 
which the slaughtering * • * estaJ>li9hment owned, leased, or operated 
hy said firm, person, or corporation is located unless and until said person, 
ftrm, or corporation shall have complied wUh all of the provisions of this act,** 

18. '*That any person, firm, or corporation, or any officer or agent of any 
such person, firm, or corporation, who shall violate any of the provisions of 
this act shall be deemed guilty of a misdemeanor and shall be punished on 
convi<Mon thereof by a fine of not exceeding ten thousand dollars or imprison- 
ment for a period of not more than two years, or by both such fine and im- 
prisonment, in the discretion of the court.'* 

19. 'That the Secretary of Agriculture shall appoint from time to time In- 
spectors to make examination and inspection of all cattle, sheep, swine, and 
goats, the inspection of which is hereby provided for, and of all carcasses 
and parts thereof, and of all meats and meat food products thereof, and of 
the sanitary conditions of all establishments in which such meat and meat 
food products hereinbefore described are prepared ; and said inspectors shall 
refuse to stamp, mark, tag, or label any carcass or any part thereof, or meat 
food product therefrom, prepared in any establishment hereinbefore men- 
tioned, until the same shall have actually been Inspected and found to be 
sound, healthful, wholesome, and fit for human food, and to contain no dyes, 
chemicals, preservatives, or ingredients which render such meat food product 
unsound, unhealthful, unwholesome, or unfit for human food; and to have 
been prepared under prefer sanitary conditions, hereinbefore provided for; 
and shall perform such other duties as are provided by this act and by the . 
rules and regulations to be prescribed by said Secretary of Agriculture; and 
said Secretary of Agriculture shall, from time to time, make such rules and 
regulations as are necessary for the efficient execution of the provisions of 
this act, and all inspections and examinations made under this act shall be 
such and made In such manner as described In the rules and regulations pre- 
scribed by said Secretary of Agriculture not inconsistent with the provisions 
of this act." 

21. "That the provisions of this act requiring inspection to be made by the 
Secretary of Agriculture shall not apply to animals slaughtered by any farm- 
er on the farm and sold and transported as interstate or foreign commerce^ 
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nor to retail butchers and retail dealers In meat and meat food prodocts, 
supplying their customers: Provided, that if any person shall sell or offer 
for sale or transportation for interstate or foreign commerce any meat or 
meat food products which are diseased, unsound, unhealthful, unwholesome, 
or otherwise unfit for human food, knowing that such meat food products 
are intended for human consumption, he shall be guilty of a misdemeanor, 
and on conviction thereof shall be punished by a fine not exceeding one thou- 
sand dollars or by imprisonment for a period of not exceeding one year, or 
by both such fine and Imprisonment: Provided also, that the Secretary of 
Agriculture is authorized to maintain the inspection in this act provided for 
at any slaughtering ♦ • ♦ establishment notwithstanding this exception, 
and that the persons operating the same may be retail butchers and retail 
dealers or farmers; and where the Secretary of Agriculture shall establish 
such inspection then the provisions of this act shall apply notwithstanding 
this excepti(m." 

Section 20 of the act also provides that any one bribing, by payment 
or gift, shall be deemed guilty of a felony and receive the punish- 
ment set forth in that section. 

In the briefs which counsel for the accused have filed, the main ar- 
.gument seems to be based upon three propositions: (1) That the in- 
dictment only charges the violation of an unconstitutional and void 
regulation of the Department of Agriculture ; (2) that there is nothing 
in the statute to indicate that the acts complained of are criminal of- 
fenses against the United States, and that the accused thereby have 
not made themselves liable to any penalty whatever ; and (3) that the 
indictments seek to hold the accused for failure to have the meats 
reinspected after they had been previously marked "Inspected and 
passed," in accordance with the requirements of the act. 

Counsel have also made the claim that the act itself is tmconstitu- 
tional and void, on the ground that it permits the Secretary of Agri- 
culture to prescribe certain rules which it is contended amounts in 
eflfect to additional legislation. This it is contended is an exclusive 
prerogative of the Congress, which has no constitutional power to dele- 
gate such authority to an administrative officer. No other question 
touching the constitutionality of the act has been raised. 

[1,2] If the constitutionality of the act and not the regulation be 
assumed, the real question here presented is whether the indictments 
charge violations of the act itself, even though they also charge, in 
conjunction therewith, violations of the regulation. If the indictments 
do sufficiently set forth facts showing violations of the act, then they 
must be held good, and the demurrers overruled, whether or not the 
accused, when violating the act, also neglected to comply with "an 
unreasonable or void regulation of the Secretary of Agriculture," as 
the eighteenth section of the act provides that anjr person, firm, or 
. corporation, or the agent thereof, found guilty of violating any of the 
provisions of the act, shall be held guilty of a misdemeanor and liable 
to punishment. 

It would also appear that Congress intended that certain acts, viz. 
those done in violation of the statutory provisions concerning inspec- 
tion of cattle, meats, etc., and their shipment in interstate and foreign 
commerce, should be adjudged misdemeanors, no moral turpitude be- 
ing involved, while those concerning bribery, which do involve moral 
turpitude, would, as they should, be pimished as felonies. 
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The gist of the offenses charged is, the offering for transportation in 
interstate commerce, and the transporting thereof into the establish- 
ment of a third person in another ^tate than that where offered for 
shipment, certain fresh meats which had not been examined and in- 
spected and marked or labeled "Inspected and passed," in conformity 
to the intent and provisions of the act requiring such examination, 
inspection, and marking, and in accordance with such appropriate rules 
and regulations as had been prescribed by the Secretary of Agriculture 
and authorized by the act. 

At first glance one is quite apt to construe the indictments as only 
charging violations of the second paragraph of the third section of the 
eighteenth regulation prescribed by thfe Secretary of Agriculture, and 
it must be admitted that undue prominence has been given to the con- 
tents of that paragraph, especially in the first count of the indictment ; 
but upon a closer study of the language used it becomes quite appar- 
ent that the indictments in fact allege violations of the act itself, viz. 
the attempt to and the actual shipping in interstate commerce of meats 
not marked "Inspected and passed" in conformity to the requirements 
of the statute, and that, in so far as regulation 18 is concerned, it was 
intended only to show that the Secretary of Agriculture had, as di- 
rected in the act, prescribed rules and regulations to govern the man- 
ner of inspection of meats and meat products, and that the same were 
in force at the time of the commission of the offenses charged. In 
other words, the allegations made in relation to the contents of the reg- 
ulation can be treated as surplusage, without affecting the remainder 
of the allegations contained in the indictments as to the acts of the 
accused being violative of the intent and provisions of the Meat In- 
spection Att, 

In view of the interpretation which I believe should be given the 
entire language of the indictments, it will be seen that much of the 
argument in behalf of the accused must prove of little effect in arriv- 
ing at a solution of the questions raised by the demurrers, though it 
may not be out of place to say that the regulation very much re- 
sembles the style of language generally used in legislative measures, 
and, had the acts claimed to have been done by the accused not been 
within the prohibitions of the act itself, I should have deemed it proper 
to sustain the demurrers, on the ground that, in prescribing paragraph 
2 of said regulation, the Secretary of Agriculture had in fact attempt- 
ed to provide a rule of legislation, and had gone further than the pro- 
visions of the act seemed to warrant. 

The allegations against the accused having been admitted by the 
demurrers, and in my view of the case being sufficient to show that 
they were guilty of a violation of the provisions of the eighth section 
of the act, whether because of failure to comply with the provisions of 
the sixth, seventeenth, or nineteenth sections thereof, or for some other 
cause, the demurrers on the point that the indictments show only a 
violation of an uncoiistitutional regulation of the Secretary of Agri- 
culture must be overruled. 

[3] The stated purpose of the Meat Inspection Act "is to prevent 
the use in interstate and foreign commerce of meat and meat food 
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products, which are unsound, un.healthful, unwholesome or otherwise 
unfit for human food," and it would seem that a purpose so obviously 
beneficial should receive the sanction and approval of the courts, un- 
less in the face of an unquestionable constitutional prohibition against 
the right of the Congress to enact such legislation. Union Pacific R. R. 
Co. V. U. S., 99 U. S. 700, 25 L. Ed. 496. 

[4] In view of this, and also of the fact that counsel. do not appear 
to have seriously questioned the constitutionality of the act, other than 
m so far as it might be construed as permitting the Secretary of Agri- 
culture to indulge in a matter of legislation, it would seem that no fur- 
ther consideration need be here given the question of the constitution- 
ality of the act. U. S. v. Eatc^n, 144 U. S. 677, 12 Sup. Ct 764, 36 
L. Ed. 591, referred to and relied on by counsel for the accused, as 
supporting their contention, mainly concerned the construction to be 
accorded certain provisions of Oleomargarine Act Aug. 2, 1885, c. 840, 
2ft. Stat. 209, section 5 of which (Comp. St. 1916, § 6217) required 
manufacturers of oleomargarine to keep such books, and render re- 
turns of materials and products in such a manner as the Commissioner 
of Internal Revenue, with the approval of the Secretary of the Treas- 
ury, "by regulation might require." This section, however, did not 
impose any penalty on such manufacturers as omitted or refused to 
keep such books or render such returns as were required by such reg- 
ulations, nor did it or any part of it impose upon a dealer in oleo- 
margarine the duty to keep like books, or render returns in the man- 
ner thus prescribed for manufacturers, unless such duty could be con- 
strued from the wording of another section (section 20 [Comp. St. 
1916, § 6232]), which read "that the Commissioner of Internal Rev- 
enue, with the approval of the Secretary of the Treasury,' may make 
all needful regulations for the carrying into effect of this act," and the 
wording of still another section (section 18 [Comp. St. 1916, § 6230]), 
providing "that if * * * any dealer * * * shall knowingly 
or willfully omit, neglect, or refuse to do * * * any of the things 
required by law for the carrying on or conducting of his business, 
* * * if there be no specific penalty or punishment imposed by 
any other section of this act for the neglecting, omitting, or refusing 
to do * * * the thing required, * * * he shall pay a penalty 
of one thousand dollars ; and if the person so offending be the manu- 
facturer of or a wholessde dealer in oleomargarine, all the oleomarga- 
rine owned by him, or in which he has any interest as owner, shall 
be forfeited to the United States." 

It will therefore be seen that the question which the court in that 
case was called upon to decide was whether a wholesale dealer in oleo- 
margarine, who had not kept such books or made the returns in the 
manner required by the regulations of the Commissioner of Internal 
Revenue, was necessarily guilty of a criminal offense because he had 
failed to do a thing "required by law in the carrying on or conducting 
of his business," within the intent and meaning of the above-quoted 
section, which imposed a penalty. 

The Supreme (2ourt held that, as the Secretary of the Treasury had 
no power to amend a revenue law by regulation^ all he could lawfully 
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do was to regulate the mode of proceeding to carry into effect that 
which the Congress had enacted, and that this principle should be ap- 
plied in a case where it was sought substantially to prescribe a crimi- 
nal offense by the regulation of a department; that, as there are no 
common-law offenses against the United States, a principle of criminal 
law demanded that an offense which could be made the subject of 
criminal procedure was an act either committed or omitted in violation 
of a public law either forbidding or commanding it, and that it would 
be a very dangerous precedent to hold that a thing prescribed by the 
Commissioner of Internal Revenue as a needful regulation for car- 
rying into effect an act of legislation might be considered as **a thing 
required by law" in such a manner as to become the subject of a crimi- 
nal offense, where no penalty was imposed by the legislative act fof 
failure to comply with such regulation, and that if the Congress had 
intended to make it a criminal offense for wholesale dealers in oleo- 
margarine to omit or refuse to keep such books or render such re- 
turns as might be required by the regulations of the Commissioner of 
Internal Revenue it would have done so in distinct and positive lan- 
guage. The opinion contains the further statement that: 

"Regulations prescribed by the President and by the heads of departments, 
under authority granted by Congress may be regulations prescribed by law, 
so as lawfully to support acts done under them and In accordance with them, 
and may thus have, In a proper sense, the force of law." 

It will be observed that in the Eaton Case the accused who were 
wholesale dealers in oleomargarine were charged with not having done 
certain things alleged to have been "required by law," while in the 
present cases the offenses charged are the offering for transportation 
to a common carrier, engaged in interstate commerce, for transporta- 
tion from New Haven to New York City, and bringing into the es- 
tablishment of a third person there, certain fresh meats, which, ac- 
cording to the wording of the indictments, "had not been examined 
and marked 'Inspected and passed,' contrary to the form of the statute 
in such case provided." On the other hand, in the statute applicable 
in the Eaton Case, there were no requirements that wholesale dealers 
in oleomargarine should keep a certain kind of book and make returns 
in accordance with rules or regulations to be prescribed by the Com- 
missioner of Internal Revenue (although there was such a provision 
as to manufacturers), and the act failed to provide a penalty for such 
an omission even on the part of a manufacturer. The Meat Inspection 
Act contains provisions which prohibit the offering for transportation 
or for transporting in interstate commerce any meat or meat food 
products from certain kinds of animals, where such meat or meat 
products are intended for human consumption, unless the same shall 
have been examined and marked "Inspected and passed" by Inspectors 
appointed by the Secretary of Agriculture in accordance with rules and 
regulations which he was authorized by the act to prescribe, and that 
those who violated these provisions should be held subject to the pen- 
alty provided in the statute for such violations. 

The circumstances of the Eaton Case and this one disclose such a 
difference as to the underlying facts and the law that it ought readily 
to be understood why the decision of the Supreme Court was favorable 
243 F.— 29 
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to the accused while in this case it ought to be favorable to the gov- 
ernment. 

[5] There is nothing in the record here to sustain the contention 
made by counsel that the indictments were founded upon a failure to 
have the meats reinspected after they had been previously examined 
and marked "Inspected and passed," and it therefore becomes unneces- 
sary to discuss what might have been the result in relation to such a 
situation as that suggested by counsel. 

While it is true that Congress cannot delegate its legislative powers 
(Field V. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294), it can, 
nevertheless, delegate authority to the proper administrative or execu- 
tive officer to make administrative rules, violations of which may be 
f)unished as public offenses where the act of legislation which dele- 
gates the authority ordains that this be done (U. S. v. Grimaud, 220 U. 
S. 506, 31 Sup. Ct. 480, 55 L. Ed. 563; In re Kollock, Petitioner, 165 
U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813; St. Louis & Iron Moun- 
tain Ry. v. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. Ed. 1061). 
There is nothing in the opinion of Mr. Justice Blatchford in the Ea- 
ton Case which is in any way contradictory of this view. 

Notwithstanding that the regulation in question may have required 
acts to be done not strictly within the authority delegated by the acts 
of Congress to the Secretary of Agriculture, that fact can have no 
bearing upon the determination to be reached in this case, in view of 
the interpretation which I think ought to be placed upon the general 
language of the indictments. 

The indictments in all cases are held sufficient and the demurrers 
are all overruled. 

Ordered accordingly. 



FIRST TRUST CO. v. CROOKED CREEK R & COAL CO. et aL 

(District Court, N. D. Iowa, C. D. June 12, 1917.) 

1. Railboads €s=>171(3) — PBioBiTras — ^Mebgeb of Titlb — **Mobtqaoe8" — ^•'Meb- 

GEB." • 

The stockholders of a railroad company entered into an agreement with 
L., the president of an electric line operating in adjacent territory, which 
contemplated the transfer of all of the capital stock of such railroad 
company to a new corporation, and for payment by the issuance of bonds 
secured by a mortgage on the property of the railroad company. The 
agreement further provided that the representatives of the stockholders 
might designate a majority of the directors of the railroad company, its 
successors or assigns, and two of the general officers. Pursuant to such 
arrangement the stock was assigned to L., but the arrangement was never 
consummated. Instead the railroad conrpany, at the direction of K, is- 
sued bonds to the stockholders, who, in accord with the old agreemoit, 
designated a majority of directors. The company withheld from con- 
necting carriers that portion of freight rates to which they were entitled 
as carriers of interline freight, although $4,000 additional bonds of the 
company were delivered to L., president of the electric line, who vras to 
use them to raise funds to meet the expenses of the company. Shortly 
before suit by the mortgage trustee to foreclose the mortgage or deed of 
trust L. returned to the stockholders or their representatives the stodc 

^=»For other cases see same topic ft KBY-NUMBBR In all Key-Numbered Digests ft Indexes 

Google 



Digitized by VjOOQ I 



FIRST TRUST OO. Y. CROOKED GREEK R. <b GOAL GO. 451 

assigned to him. Held that, as a mortgage Is the conveyance of an inter- 
est or estate by way of pledge for the security of a debt to become void 
upon Its payment. In which the legal title Is vested In the creditor though 
In equity the mortgagor remains the actual owner, and merger of estates 
occurs when a greater estate and a lessor estate coincide in one and the 
same person without any intermediate estate existing In another, the 
stockholders could not, by virtue of their ownership of bonds secured by 
a mortgage or deed of trust, assert rights prior to those of carriers of 
interline freight, for the* estate of stockholders by mortgage merged in 
their interest as stockholders. Citing Words and Phrases, First and 
Second Series, Merger; Mortgage 

2. Hailroads «=>171(10) — ^Mortgages— Mobtoagees in Good Faith— Who are 
— PRioBrriES. 

In such case, as L., the president of the electric line, was a party to 
the whole arrangement, he cannot be deemed a holder in good faith of 
bonds to the amount of $4,000, and entitled to priority over the other 
carriers whose qualms arose out of an interchange of traffic. 

S. Raixboads «=>171(10) — ^Mortgages— PBiORrnES—CBEDiroES* Trust Fund 
Theort. 

In such case, as the assets of a corporation are a trust fund for the 
benefit of its creditors, the corporate stockholders are not enUtled to the 
aid of a court of equity in foreclosing their mortgage and obtaining priori- 
ty over the other carriers having claims arising out of interdiange of 
traffic. 

4. Corporations ^=»424— Authoritt or Directors— Right to Question. 

In such case, as the stockholders of the railroad company retained the 
right to select a majority of the directorate, and did so, they cannot, on 
the theory that L., president of the electric line, actually controlled oper- 
ations, question the acts of the. directorate, a majority of which they 
named. 

5. Railroads ^=>171(3) — Mortgages— Priorities— Creditors— Rights of. 

In such case, the claims of the Interline carriers are entitled to priority, 
even though they accrued prior to six nronths Immediately preceding the 
appointment of a receiver, the stockholders not being entitled to priority 
over corporate creditors. 

In Equity. Bill by the First Trust Company, as trustee, against the 
Crooked Creek Railroad & Coal Company, in wliich the Chicago & 
Northwestern Railway Company, the Illinois Central Railroad Com- 
pany, and the Northern Pacific Railway Company separately inter- 
vened. Decrees for interveners. 

Submitted on separate petitions of intervention of the Chicago & North- 
western Railway Company, Illinois Central Railroad Company, and the 
Northern Pacific Railway Company, interveners. 

The main suit Is by the First Trust Company, a Wisconsin corporation, as 
trustee in an indenture of trust and first mortgage against the defendant 
Crooked Creek Railroad & Coal Company, an Iowa corporation, to foreclose 
said mortgage, which was made by the defendant to the plaintiff as trustee on 
January 3, 1911, upon all of Its property then owned, or that it might there- 
after acquire, to secure the payment of certain bonds of the railroad com- 
pany made on that date ; $116,500 of which bonds, it is alleged, were actually 
issued and outstanding at the time of filing the bill, which was on July 22, 
1915. The appointment of a receiver was asked in the bill because of the 
failure of the railroad company to perform certain of its obligations assumed 
under the trust deed and because of its Insolvency. An answer of the defend- 
ant was filed with the bill, in which the allegations of the bill are admitted, 
and consent given to the appointment of the receiver, who was thereupon 
appointed, and who took charge of the property of the defendant company, 
and continued its operation under the orders of the court, 

^=»For other cases see same topic A KBT-NT7MBER In all Key-Numbered Digests ft Indexes 
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In due time the Chicago & Northwestern Railway Company, an Illinois cor- 
poration, the Illinois Central Railroad Company, an Illinois corporation, and 
the Northern Padflc Railway Company, another railway corporation, sepa- 
rately intervened, each claiming that the defendant railroad company was ow- 
ing certain amounts, which it was entitled in equity to priority of payment 
from the property coveredb by said mortgage over the claims of the bond- 
holders. 

In its Intervening petition, as finally amended, the Chicago & Northwestern 
Railway Company alleges that the defendant railroad company Is owing it 
$11,901.15, all of which was for the ordinary charges and earnings accruing 
to it from the defendant company as a connecting carrier of interline freight, 
car per diem, and other items arising out of such interchange of traffic, 
$4,003.94 of which amount accrued within the six months inmiedlately pre- 
ceding the appointment of the receiver, and $7,897.21 prior to such six months' 
period; an itemized statement of which claim is attached to its intervening 
petition, which is admitted by the plaintiff, the defendant, and the receiver 
to be correct. ^ 

The Illinois Central Railroad Company, in its intervening petition as finally 
amended May 12, 1916, malies a claim much like that of the Chicago & North- 
western Railway Company for $7,381.44, for which it aslcs that it be decreed a 
claim upon Xhe property of the railroad company prior in equity to the claim 
of the bondholders under the mortgage to the plaintiff. It further alleges that 
of said.amount it has judgment against the defendant in the district court of 
Hamilton county, Iowa, dated June 2," 1914, for $3,410.20, leaving a balance of 
$3,071.24, of which sum $166.05 accrued subsequent to the appointment of the 
receiver, and Is a part of the operating expenses of the road by the receiver, 
and asks that said amount, and also its entire claim for $7,381.44, be allowed 
as a claim prior in equity to the claim of the bondholders under the indenture 
of trust and first mortgage in suit 

The Northern Pacific Railway Company in its intervening petition claims 
$593.11 from the defendant company accruing to It as interline freight for 
the exchange of traffic between it and said Intervener as connecting carriers, 
all of which accrued more than six months prior to the appointment of the 
receiver. 

Kenyon, Kelleher & Price, of Ft. Dodge, Iowa, for plaintiff First 
Trust Co. 

James C. Davis, of Des Moines, Iowa, for interveners Chicago & 
N. W. Ry. Co. and' Northern Pac. Ry. Co. 

Helsell & Helsell, of Ft. Dodge, Iowa, for intervener Illinois Cent 
R. Co. 

REED, District Judge (after stating the facts as above). A large 
amount of testimony has been taken upon these respective claims, and 
it is stipulated by the parties that such testimony shall be used in the 
determination of each of said intervening claims. The controlling 
facts disclosed by the testimony are practically without dispute, some 
of them being matters of record. 

The defendant Crooked Creek Railroad & Coal Company, which 
will be called the defendant, was incorporated under the law of Iowa, 
its first charter expiring November 8, 1895, when it was renewed for a 
period of 20 years, which expired November 8, 1915. The purpose of 
its incorporation, as stated in its charter, was the construction and op- 
eration of a short line of railroad, some 18 miles in length, from Web- 
ster City, in Hamilton county, Iowa, to Lehigh, in Webster county, 
the operation of certain coal mines, and the manufacture of brick and 
iile and other clay products from the lands owned by the company. 
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The operation of the coal mines seems to have been the principal rea- 
son for its original incorporation. It was not authorized by its char- 
ter to buy or sell its own corporate stock or the stock of other cor- 
porations. Prior to January 3, 1911, when the trust deed was made, 
the defendant had g^ven no mortgage upon its property, and upon that 
date its entire outstanding stock of 2,250 shares, which had been re- 
duced to the par value of $50 each, was practically all held by the orig- 
inal incorporators of the company or their heirs, to whom it descended. 
As early as 1904 the defendant's coal mines were becoming exhausted, 
the tonnage from that source diminished, and the stockholders were 
seeking to dispose of its property. Its stockholders were not practical 
railroad men. On March 24, 1909, the defendant company, by its 
board of directors as authorized by its stockholders, entered into an 
agreement with Homer Loring, of Boston, Mass., president of the Ft. 
Dodge, Des Moines & Southern Railroad Company (an electric line 
of railroad operating in the territory adjacent to the defendant's rail- 
road), giving him an option for four months to buy its said railroad^ 
which agreement is as follows: 

"This agreement grants to Homer Loring an option and right to purchase, 
at any time within four months from the date of this agreement, all of the 
railroad property of said. Crooked Creek Company, for the sum of $112,000, 
payable in first mortgage bonds of a new corporation to be organized by said 
Homer Loring, the payment of which bonds is to be secured by a first mort- 
gage covering the railroad property, and an extension from said present Une 
of railway to a junction with the Ft. Dodge, Des Moines & Southern Railroad 
Company, at or near Gypsum City, Iowa." 

Attached to the option is a list of the railroad property owned by 
the defendant company covered by the option. 

On September 1, 1909, said agreement was extended for a period 
of six months. On August 18, 1910, all of the stockholders of the de- 
fendant company and Homer Loring entered into another agreement, 
whereby the stockholders, as parties of the first part, set over and as- 
signed to the party of the second part (Homer Loring) all of the shares 
of the capital stock of the Crooked Creek Railroad & Coal Company, 
after the assets of said company, other than its railroad properties, 
have been transferred to, and its liabilities, other than current items, 
assumed by, a new corporation as therisinafter set forth. The capital 
stock of the defendant company is to be paid for by the issuance of 
$112,500 of bonds, to be secured by a mortgage to be executed upon 
the property of the Crooked Creek Railroad & Coal Company, and 
such additions to such property as shall be made by the said Homer 
Loring. 

On the same date, August 18, 1910, an agreement was entered into 
by and between George E. Burnham and Charles L. Bumham, presi- 
dent and secretary, respectively, of the Crooked Creek Railroad & Coal 
Company (and stockholders in said company), as representing ail the 
then stockholders of said company, parties of the first part, and Homer 
Loring, party of the second part. This agreement refers to an agree- 
ment between the stockholders of the Crooked Creek Railroad & Coal 
Compstny and Homer Loring of the same date, and provides for cer- 
tain things to be done by the said Homer Loring in the way of improv- 



Digitized by VjOOQIC 



454 243 FEDERAL REPORTER 

ing the Crooked Creek Railroad and Coal Company. In addition to 
this the agreement contains the following provision: 

"The said parties of the first part herein (George E. Bumham and Charles L. 
Bumham), or their successors in office, may designate, a majority of the 
directors of the Crooked Creek Railroad & Coal Company, its successors or 
assigns, and two of the general officers, to wit, president and secretary, and 
that he (Homer Loring), the said party of the second part, his heirs, executors, 
administrators or assigns, will elect or cause to be elected such majority of 
the directors and officers so nominated by said parties of the first part" 

September 27, 1910, an agreement between all of the stockholders of 
the defendant railroad company, after referring to the agreement of 
August 18, 1910, recites the desire of the stockholders to provide for 
the payment of the liabilities of the defendant railroad company ; and 
further provides that the first four directors to be selected under the 
arrangement are designated as F. Paul Stone, Minnie M. Wilson, 
George E. Bumham, and Charles L. Bumham ; and George E. Bum- 
ham is to be elected as president and Charles L. Bumham as secretary 
of the company. It is further provided that F. Paul Stone, Minnie M. 
Wilson, George E. Burnham, and Charles L. Bumham are to repre- 
sent their several interests under and pursuant to the terms of ssud two 
agreements dated August 18, 1910; and the stockholders agreed, upon 
the delivery to them of their proportion of the first mortgage bonds 
representing the sale of their stock, to pay the then liabilities of the 
Crooked Creek Railroad & Coal Company, other than current iteraLS, to- 
gether with 3 per cent, of $112,500, to George E. Bumham, as com- 
mission for making the sale to Loring. 

From these negotiations, and others shown by the testimony, it ap- 
pears that a sale of the Crooked Creek Railroad property, or the stock 
of that company, to Homer Loring, of Boston, was agreed upon by the 
stockholders in 1909. Mr. Loring was then in control of the Ft. Dodge, 
Des Moines & Southern Railroad Company, and he was to make or 
cause to be made some improvements in the road, and extend it to a 
connection with the Ft. Dodge, Des Moines & Southern Railroad at 
or near the city of Ft. Dodge, in Webster county. He was also to 
form a new corporation, and the stockholders of the defendant com- 
pany were to receive for their stock in that company bonds of the new 
corporation to an amount equal to their stock, to be secured by a first 
mortgage or trust deed upon the property of the new corporation. This 
arrangement progressed so far that the entire stock of the CrocJced 
Creek Company was delivered to Loring, but was not transferred to him 
upon its books. For some reason not clearly appearing, but probably be- 
cause of the financial condition of the Ft. Dodge, Des Moines & South- 
ern Company, this deal with Mr. Loring was never, finally consummat- 
ed, and it seems to have been abandoned. In the latter part of Decem- 
ber, 1910, another deal was consummated between said stockholders, 
and Mr. Loring, whereby the defendant company was to issue its- bonds 
up to $300,000 or more, to be secured by a first mortgage or trust deed 
upon the property of that company, the stockholders agreeing to pay its 
indebtedness to that date, and were to receive the bonds of the com- 
pany so to be issued and secured in the amount of $112,500 in lieu of 
the stock of that company then owned or held by them./ Pursuant to 
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this arrangement, $112,500 of the bonds of the defendant company so 
to be secured were issued* and delivered to the stockholders, and the 
first mortgage or trust deed in suit made January 3, 1911, and duly re- 
corded, to secure such bonds. In February, 1914, $4,000 additional 
bonds of the company were issued and delivered to Mr. Loring, who 
was to use the same to raise funds to meet the then present needs of the 
Crooked Creek Company. The defendant company was thereafter op- 
erated up to the time of the appointment of the receiver in July, 1915, 
by a board of directors and officers chosen as provided by the agree- 
ment of September 27, 1910, before referred to ; George E. Burnham 
being president, and Charles L. Burnham, his brother, secretary, and 
they, with the two other directors named, who were associated in in- 
terest with them in the stock of the company, were a majority of the 
board of directors so chosen, and owners of practically all of the stock 
of the defendant company. It was while the road of the defendant 
company was being so operated under the management of said board of 
directors that the indebtedness due to the interveners, and perhaps 
others, was incurred; and some officer or officers of the Ft. Dodge, 
Des Moines & Southern Company during such time were chosen as 
auditor and treasurer of the defendant company, received its earnings, 
the greater part of which arose from the traffic furnished by the in- 
terveners as connecting carriers, and therefrom regularly paid the in- 
terest on such bonds at the rate of 5 per cent, semiannually, amounting 
to $5,625 a year, to the holders of such bonds through the Ft. Dodge, 
Des Moines & Southern Railroad Company, except the interest last 
maturing just prior to the appointment of the receiver ; the interline 
traffic balances due to the interveners being used for that purpose, and 
for the purpose of paying the necessary current expenses of operating 
the road, instead of being paid to the interveners as they became due. 
Shortly before the appointment of the receiver the slock of the de- 
fendant company so transferred to Mr. Loring was returned by him to 
the stockholders, or to George E. Burnham, the persident of the defend- 
ant company and their attorney in fact for them. 

It may be here said that the original stock of the defendant company 
actually issued and outstanding consisted of 2,250 shares, of the par 
value of $100 each, which represented the value of the road and cer- 
tain coal and other lands owned or acquired by it ; but later a corpora- 
tion called the Lehigh Coal & Land Company was organized by the 
stockholders of the defendant company, or some of them at least, to 
which its assets other than its railroad property were transferred, thus 
leaving as the property of the defendant company its railroad proper- 
ties alone; and through some arrangement between the stockholders 
the capital stock of the defendant company was reduced 50 per cent., 
or to $50 per share, thus making the 2,250 shares of the capital stock of 
the defendant company at the time of the issuance of the bonds in Jan- 
uary, 1911, of the par value of $112,500, and by a vote or resolution of 
the stockholders the directors were authorized to issue $300,000 or 
more of bonds to be secured by the mortgage or trust deed in suit, as 
before stated. 
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Counsel for the respective parties have argued at much length, both 
orally and in elaborate briefs, contending : ' 

First, for the complainant, that the bonds were authorized in good 
faith to pay for the stock of the Crooked Creek Company, and were and 
are valid obligations of the defendant company secured by the mort- 
gage or trust deed in suit, which was duly recorded before any of the 
alleged indebtedness of the interveners was incurred, and therefore 
the prior lien upon its property. 

Second, for the interveners it is urged (1) that the original agreement 
between the stockholders and Homer Loring, had it been fully con- 
summated, would have been in effect a dissolution of the Crooked Creek 
Railroad Corporation, and a distribution of its assets among its stock- 
holders, who were in fact the legal owners of such property, to the 
exclusion of its creditors, other than such stockholders (if they can be 
considered as creditors of the corporation), and void under the Iowa 
statute (sections 1620, 1621, Code of Iowa 1897) ; (2) that inasmuch as 
that agreement was never in fact consummated, but abandoned, the sub- 
sequent agreement between the stockholders and Mr. Loring, whereby 
the bonds of the defendant company actually issued to its stockholders 
and secured by the mortgage in suit, was in effect an attempt to substi- 
tute the bonds of the company for its capital stock, and make the stock- 
holders to whom such bonds were delivered creditors of the company 
secured by a first mortgage upon all of its property, which would be in 
fraud of all creditors of the defendant company prior and subsequent 
to the issuance of such bonds. 

[1] To follow counsel in their respective contentions would unduly 
prolong this opinion, and serve no useful purpose. Of cours^, if the 
bonds and mortgage in suit were made in good faith upon a then valid 
consideration, witliout notice to the holders thereof of any lack of con- 
sideration, or of some defect or invalidity therein, they would be a prior 
lien in favor of the holders upon the railroad property covered by the 
mortgage ; but the undisputed facts are that the bonds, other than the 
$4,(XX) above mentioned, were issued and delivered to the stockholders 
of the defendant company in lieu of the stock of that company then 
held and still held by tliem, and are based upon no other consideration; 
the stock of the company delivered to Mr. Loring under their first 
agreement having been returned and redelivered by him to them after 
that agreement fell through and shortly before the commencement of 
this suit. The $4,000 of bonds issued to Mr. Loring in February, 1914, 
will be referred to later. 

It further appears, without substantial dispute, that after the issuance 
of the bonds the owners of the stock of the defendant company to 
whom they were so issued, and for whose benefit the present fore- 
closure suit is prosecuted, were the same persons, except perhaps it be 
the holders of the $4,000 of bonds. A^mortgage may be shortly defined 
as the conveyance of an interest or estate in property by way of pledge 
for the security of a debt, to become void upon its payment. The legal 
ownership is vested in the creditor; but, in equity, the mortgagor re- 
mains the actual owner urttil he is debarred by his own default or by 
a judicial decree. 4 Kent's Com. 136 (marg.) ; 2 Wash. Real Property, 
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475 (5th Ed.). The making of the mortgage or trust deed in suit, then, 
so far as it conveyed the property of 3ie defendant company, ^wais a 
conveyance of the legal title to secure the bonds so issued ; but just how 
the stockholders of 5ie company could acquire any greater or other in- 
terest under the mortgage than they, as the legal holders of the stock 
of the company, already possessed, is not readily conceivable. At most, 
the making of the mortgage by their own board of directors, if it had 
any effect as to the stockholders or creditors of the trorporation at all, 
would only operate as a merger of the mortgage or lesser estate in the 
greater or legal estate already held by the stockholders. The merger 
of estates is said to occur when a greater estate and a lesser coincide 
and meet in one and the same person, without any intermediate estate 
existing in another. 2 Blackstone, Com. 177 (Coole/s Ed.); vol- 
ume 5, Words and Phrases, First Series, and volimie 3, Second Series ; 
Bouvier's Law Dictionary (Rawle's 3d Ed.) title "Merger," and cases 
cited. There being no intermediate or other estate existing in any other 
person than the stockholders of the defendant company, the equitable 
estate or lien created by the mortgage, if it created any estate at all, 
merged or was absorbed by the greater or legal estate held by the stock- 
holders. 

[2] Of the $4,000 of bonds issued and delivered to Mr. Loring, as 
hereinbefore stated, the proceeds received from such bonds, except 
some expense in disposing of the same, were used to meet the present 
needs of the defendant company, and it may be urged that Mr. Loring 
is a good-faith holder of said $4,000 of the bonds. But Mr. Loring 
was a party to the arrangement for the issuing of all of the bonds, had 
full knowledge of the purpose for which they were issued, participat- 
ed in the transaction whereby they were issued, and cannot rightly be 
regarded as a good-faith holder of them, as against these interveners. 

[3] Further than this, the proofs also show that the owners of the 
stock were, when the bonds were issued and delivered to them, in pos- 
session of the railroad operating the sanie by a board of directors of 
their own selection, and thereafter remained in possession and opera- 
tion of the road until the appointment of the receiver, receiving the 
income and earnings of the road, and paying to themselves therefrom 
the interest on such bonds as it matured, except perhaps the last in- 
stallment maturing before the appointment of the receiver, and using 
for this purpose, and for the purpose of paying the necessary ex- 
penses of the operation of the road, the interveners' share, as connect- 
ing carriers, of such earnings, instead of paying such share to the re-' 
spective interveners as they become due, and by this suit are now seek- 
ing to prevent the interveners and other creditors from recovering their 
rightful dues from the property of the defendant company. A court 
of equity will not lend its aid to the consummation of such a transac- 
tion as against creditors of the defendant corporation. Railroad Com- 
pany v. Howard, 7 Wall. 392, 409, 410, 19 L. Ed. 117; Chicago, etc., 
Ry. Co. V. Chicago Bank, 134 U. S. 276, 287, 10 Sup. Ct. 550, 33 L. Ed. 
900; Louisville Trust Company v. Louisville, etc., Ry. Co., 174 U. S. 
674, 683, 684, 19 Sup. Ct. 827, 43 L. Ed. 1130; Kansas City Rv. v. 
Guardian Trust Co., 240 U. S. 166, 36 Sup. Ct. 334, 60 L. Ed. 579; 
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Luedecke v. Des Moines Cabinet Co., 140 Iowa, 223, 118 N. W. 456, 
32 L. R. A. (N. S.) 616, and cases cited; Central Trust Company of 
Illinois V. Chicago, Anamosa & Northern Ry. Co. (Illinois Central Co., 
Intervener) (D. C.) 232 Fed. 936, 944, 945. 

In Railroad Company v. Howard, above, it is said, begrinning on page 
409 of 7 WaU. (19 L. Ed. 117): 

"'Equity regards the property of a corporatUm as held In trust for the 
payment of the debts of the corporation, and recognizes the right of creditors 
to pursue It Into whosesoever possession It may be transferred, unless It 
has passed Into the hands of a bona fide purchaser ; and the rule Is well settled 
that stockholders are not entitled to any share of the capital stock nor to any 
dividend of the profits until all the debts of the corporation are paid. Assets 
derived from the sale of the capital stock of the corporation, or of Its prop- 
erty, become, as respects creditors, the substitutes for the things sold, and as 
such they are subject to the same liabilities and restrictions as the things 
sold were before the sale and while they remained in the possession of the 
corporation. Even the sale of the entire capital stock of the company, and 
the division of the proceeds of the sale among the stockholders, will not 
defeat the trust nor Impair the remedy of the creditors, if any debts remain 
unpaid, as the creditors in that event may pursue the consideration of the 
sale in the hands of the respective stockholders, and compel each one, to the 
extent of the fund, to contribute pro rata towards the payment of their debts 
out of the moneys so received and in their hands." 

In Louisville Trust Co. v. Louisville, etc., Ry., 174 U. S. at page 
683, 19 Sup. Ct. at page 830 [43 L. Ed. 1130], above, Mr. Justice 
Brewer, speaking of railroad mortgage foreclosures, said : 

"We may not shut our eyes to any facts of common knowledge. We may not 
rightfully say that the contract of mortgage created certain rights, and that 
when those rights are established they must be sustained in the courts, and 
no inquiry can be had beyond those technical rights. We must, therefore, 
recognize the fact — for it is a fact of common knowledge — that, whatever the 
legal rights of the parties may be, ordinarily foreclosures of railroad mort- 
gages mean not the destruction of all interests of the mortgagor and a transfer 
to the mortgagee alone of the full title, but that such proceedings are carried 
on in the interests of all parties who have any rights in the mortgaged prop- 
erty, whether as mortgagee, creditor, or mortgagor. • • • Assuming that 
foreclosure proceedings may be carried on to some extent at least in the inter- 
ests and for the benefit of both mortgagee and mortgagor (that is, bond- 
holder and stockholder), we observe that no such proceedings can be rightfully 
carried to consummation which recognize and preserve any Interest in the 
stockholders without also recognizing and preserving the interests, not mere- 
ly of the mortgagee, but of every creditor of the corporation. In other words, 
if the bondholder wishes to foreclose and exclude inferior lienholders or 
general unsecured creditors and stockholders he may do so, but a foreclosure 
which attempts to preserve any interest or right of the mortgagor in the 
property after the sale must necessarily secure and preserve the prior rights of 
general creditors thereof. This is based upon the familiar rule that the 
stockholders* interest in the property is subordinate to the rights of creditors, 
first of secured and then of unsecured creditors. And any arrangement of the 
parties by which the subordinate rights and interests of the stockholders are 
attempted to be secured at the expense of the prior rights of either class of 
creditors comes within judicial denunciation.*' 

[4] It is further urged that Mr. Loring, or the Ft. Dodge, Des 
Moines & Southern Company, was in the actual control and operation 
of the defendant's road after the agreement of August 18, 1910, and 
that it was Mr. Loring, or the Ft. Dodge, Des Moines & Southern 
Company, that used the earnings of the interveners, instead of the 
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stockholders or bondholders after the making of the mortgage. There 
is some evidence tending to support this contention ; but it clearly ap- 
pears that under the agreements of August 18 and September 27, 1910, 
the stockholders retained the right to and did in fact name a majority 
of the board of directors of the defendant company, who thereafter 
directed and controlled the operation of its road from that date to the 
appointment of the receiver. Neither as stockholders nor as bond- 
holders, therefore, are they in position to question the action of the 
directors in the operation of the road up to the appointment of the re- 
ceiver in July, 1915. 

[5] Whether or not the claims of the respective interveners ac- 
crued within or prior to the six months immediately preceding the ap- 
pointment of the receiver is quite immaterial, for the claims of the 
stockholders as such, or as bondholders under the mortgage, are in- 
ferior, in either event, to the equities of the interveners. Central Trust 
Co. V. Chicago, A. & N. Ry. Co. (Illinois Central R. R«. Co., Intervener) 
(D. C.) 232 Fed., above, 941, 944, 945. 

I am therefore of the opinion that the claims of the respective inter- 
veners, without priority as between themselves, are prior in equity to 
the claims of these bondholders, upon the property of the defendant 
Company, who are also stockholders of such company, and decrees may 
be prepared accordingly. 

It is so ordered. 



In re SEGER. BROS. CO. 

(District Court, E. D. Michigan, S. D.- June 13, 1917.) 

No. 355& 

1. Coxnrrs «=>39--Attthobity— Jurisdiction. 

A court ha« authority to determine whetlier it has Jurisdiction to dis- 
pose of a particular case. 

2. Bankbuptot ^ss>S02{4) — Coubts — Jubisdiction — Petition. 

In determining whether it has Jurisdiction to entertain a petition by a 
trustee in bankruptcy to have decided conflicting claims to the ownership 
of a lease formerly held by the bankrupt as a tenant, the court of bank- 
ruptcy must accept the allegations of the petition as true in so far as not 
controverted by the other claimants, and may on controverted issues hear 
evidence. 

3. Bankbttftct ^a»287(l) — Coubtb— JimiSDiOTroN — ^Pboceedino in Bank- 

BTJPTCY. 

Bankr. Act July 1, 1898, c. 541, { 2, subda 6 and 7, 30 Stat. 545 (Comp. 
St. 1916, { 9586), authorize the bankruptcy court to bring in and substi- 
tute additional persons or parties In proceedings In bankruptcy when 
necessary for the complete determination of a matter in controversy, and 
to cause the estates of bankrupts to be coUected, reduced to money, and 
distributed, and to determine controversies in relation thereto. Section 
23a (Comp. St. 1916, § 9607) declares that a Circuit Court shall have Juris- 
diction of all controversies, at law and in equity, as distinguished from 
proceedings in bankruptcy between trustees as such and adverse claim- 
ants, concerning the property acquired or claimed by the trustees, in the 
same manner and to the same extent as though the bankruptcy proceed- 
ings had not been instituted. A trustee, who asserted that a lease be- 
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longed to the bankrupt, obtained peaceful possession of the laisehold of 
which the bankrupt had had possession until the time of the tiling of 
the petition. Held, that, in such case, the adverse claim of the lessor 
should be determined by a proceeding in bankruptcy instead of by a 
plenary suit. 

In Bankruptcy. In the matter of the bankruptcy of the Seger Bros. 
Company, a corporation. Petition by the trustee for determination of 
conflicting claims to the ownership of a lease formerly held by the 
bankrupt as a tenant. Hearing directed. 

Selling & Brand, of Detroit, Mich., for trustee. 
Welsh, Do Foe & Kahn, of Detroit, Mich., and Frank A. Stivers, of 
Ann Arbor, Mich., for respondent.* 

TUTTLE, District Judge. This is a petition by the trustee of said 
bankrupt seeking to have determined by this court certain conflicting 
claims to the 'ownership of a lease formerly held by said bankrupt as 
tenant. The sole question presented is whether this courl has jurisdic- 
tion to determine herein the rights of the trustee and of the adverse 
claimant to such lease. 

The petition of the trustee alleges that the bankrupt was, at the time 
of the filing of the petition in bankruptcy, the owner of the lease men- 
tioned, covering a certain store occupied by the bankrupt in the city of 
Monroe, Mich. ; that said bankrupt was in possession thereof until on 
or about February 23, 1917, when one of the creditors of the bankrupt 
caused an execution to be levied upon certain of its property located in 
said store, and the sheriff of the county, in making the levy, closed said 
store, whereupon the bankrupt surrendered to said sheriff the keys 
thereof, so that said property could remain in said store undisturbed 
until the execution sale; that, immediately upon the making of said 
levy, the involuntary petition was filed herein, and a receiver ap- 
pointed, who forthwith took possession of said store, demanding and 
receiving from said sheriff the keys thereof, and thereafter remaining 
in open and sole possession thereof until the appointment of said 
trustee, to whom he then surrendered possession of such store; that 
neither the receiver^ the trustee, nor any one else having authority so to 
do, has ever surrendered possession of said premises or canceled said 
lease, or surrendered the right of said bankrupt, receiver, or trustee 
therein, but that said bankrupt, receiver, and trustee have asserted 
ownership thereof as an asset belonging to the bankrupt estate ; that, 
pursuant to the bankruptcy law, the sale of all the assets of said bank- 
rupt, including said lease, was advertised to be held at said store on 
May 4, 1917 ; that on May 2, 1917, the Monroe Building Company, the 
lessor of said lease, delivered to said receiver a notice, copy of which 
was attached to the petition, whereby said lessor claimed to be in pos- 
session of said store, and claimed that all rights of said bankrupt and 
its estate therein had ceased under said lease; that at said sale one 
Harold Hutchins, agent of Hutchins & Co., a corporation, announced 
that he held a lease from the said lessor of said store, executed after 
the filing of the petition in bankruptcy, and objected to the sale of said 
lease, expressly stating that he would resist any attempt on the part of 
the purchaser of the rights under said lease to remain in possession of 
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said store, and that any person buying said lease was buying a lawsuit : 
that upon the election of said trustee, and prior to the sale of said prop- 
erty, certain witnesses were sworn by the referee in bankruptcy, and 
testified concerning the conflicting claims to said lease ; that the secre- 
tary and treasurer of said Monroe Building Company testified that he 
claimed that all rights of the bankrupt and its estate under said lease 
had terminated by reason of a default in rent on February 20, 1917, at 
which time said store had been closed by a creditor of the bankrupt, 
and thereupon summary proceedings were commenced to recover pos- 
session thereof, which proceedings were afterwards abandoned; that 
said lessor attempted to charge said sheriff a larger rental than speci- 
fied in said lease, which said sheriff refused to pay; that on March 1, 
1917, after the filing of the petition in bankruptcy, the said lessor ren- 
dered said sheriff a bill for the amount of rental so demanded by it ; 
that said lessor had not obtained the keys or possession of said prem- 
ises ; that no writing was executed by said bankrupt assigning, releas- 
ing, or canceling any rights in said lease ; and that, as said lease con- 
tained a clause against assigning or subletting, said lessor claimed that 
all rights of said bankrupt in said lease had ceased, and that said lessor 
would commence ejectment proceedings against any purchaser thereof ; 
that said sheriff, said receiver, and the president of the bankrupt testi- 
fied that no surrender had been made by them, respectively, of posses- 
sion of said premises to the lessor ; that thereupon said lease was sold, 
together with the other assets of said bankrupt, on the condition that 
the trustee would at the expense of the estate def etjd the possession of 
the purchaser against the claims of said lessor and said Hutchins, and, 
if the trustee were unsuccessful thorein, a refund would be made to 
the purchaser; that the trustee has been informed by said lessor and 
said Hutchins ''that, as soon as the purchaser takes possession of said 
store, ejectment or other proceedings will be commenced to oust him, 
thereby interfering with the proper administration of said estate, and 
jeopardizing the interests of the persons interested therein and of your 
petitioner as trustee, and constituting a cloud upon the title of your pe- 
titioner under said lease, and of your petitioner's said purchaser at said 
sale, and constituting an interference with the duties of your petitioner 
to reduce the assets to money for the benefit of the persons interested 
in said estate." 

The petition prayed that a hearing thereon be granted for the pur- 
pose of bringing in the persons claiming rights in said lease and deter- 
mining in this cause their respective nghts; that all claims that said 
lease had been canceled or surrendered be quieted by proper order of 
this court ; and that the trustee and his purchaser be decreed to have a 
valid title thereto as against said lessor and those claiming under it; 
and that the latter be restrained from interfering with the possession of 
said premises to be given to said purchaser, and from taking any pro- 
ceedings to regain possession thereof or to oust the trustee or his pur- 
chaser therefrom. 

In the showing of respondents appearing specially in response to the ' 
order to show cause, respondents deny the jurisdiction of this court to 
determine in this cause and on this petition the conflicting rights to this 
lease, claiming that they are adverse claimants within the meaning of 
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the Bankruptcy Act, and that this court is without jurisdiction to de- 
termine the issues raised by such petition, except in a plenary action, 
and even in such action not without consent of respondents. Respond- 
ents allege that in a proper suit they will introduce testimony tending 
to prove the facts set forth in the n6tice delivered by the said lessor to 
the said receiver hereinbefore referred to. • Said notice alleged that said 
lessor claimed the right to possession of the said premises; that said 
lessor, prior to the filing of said petition in bankruptcy, commenced 
legal proceedings to recover possession of said premises, which pro- 
ceedings resulted in a voluntary surrender of said premises to the said 
lessor by the said bankrupt, and prior to the filing of the said petition 
in bankruptcy, in consequence of which surrender said proceedings 
were discontinued, and the lessor entered into actual possession of the 
property; that after obtaining actual possession of said premises the 
rights of said lessor therein were exercised by it through the aforesaid 
sheriff, to whom said lessor rented the same for the purpose of storing 
goods seized by him on a writ of execution ; that the actual possession 
of the said premises by said sheriff as tenant of said lessor continued 
until after the adjudication in bankruptcy, whereupon the aforesaid 
trustee, without the knowledge or consent of said lessor, took posses- 
sion of the said premises from the said sheriff, and has continued in the 
possession of the same by virtue of the permission of the said lessor, 
such lessor having all the time since the adjudication asserted rights of 
possession in said premises, and having permitted the use of the same 
only on the understanding that the said trustee should pay therefor a 
reasonable rental for the use thereof ; that since the date of abandon- 
ment of the aforesaid legal proceedings the said lessor had been at all 
times in actual and legal possession of the said premises. 

In their brief, respondents refer to a judgment recovered by the said 
Monroe Building Company as of March 12, 1917, in an action for pos- 
session instituted by it against said bankrupt before the circuit court 
commissioner for said Monroe county, based on the ground that said 
bankrupt had violated a covenant in said lease against assignment with- 
out the lessor's consent by making an assignment for the benefit of 
creditors. 

The jurisdiction of this court to grant the relief prayed in this pro- 
ceeding is disputed, and^it therefore becomes necessary to determine 
this question of jurisdiction before proceeding to a consideration of 
the merits of the case. 

[1] That the court may determine whether it possesses this juris- 
diction is clear. Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 
Sup. Ct. 293, 46 L. Ed. 413; First National Bank of Chicago v. Chi- 
cago Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; 
In re Rathman, 183 Fed. 913, 106 C. C. A. 253 (C. C. A. 8.). 

[2] As was said in the case first cited : 

"In JDany cases Jurisdiction may depend on the ascertainment of facts in- 
volving the mierits, and in that sense the court exercises jurisdiction in dis- 
posing of the preliminary Inquiries, although the result may be that it finds 
that it cannot go further." 

In considering the question whether the court may entertain this pe- 
tition, the allegations of such petition must be accepted as true for the 
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purpose of the present argument, althougli the correct determination 
of this preliminary inquiry may require that such of these allegations 
of fact as are disputed should be established by evidence. 

[3] After giving the matter careful thought, I have no doubt that 
the court has jurisdiction to consider and dispose of this petition and 
to grant such relief thereon as the evidence may warrant. Murphy v. 
John-Hofman Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; 
Whitney v. Wenman. 198 U. S. 539, 25 Sup. Ct 778, 49 L. Ed. 1157; 
In re Kleinhans (D. C.) 113 Fed. 107; In re Jersey Island Packing 
Co., 138 Fed. 625, 71 C. C. A. 75, 2 L. R. A. (N. S.) 560; Gazley v. 
Williams, 147 Fed. 678, 77 C. C. A. 662, 14 L. R. A. (N. S.) 1199; 
Mound Mines Co. v. Hawthorne, 173 Fed. 882, 97 C. C. A. 394. 

Section 2, subds. 6 and 7 of the Bankruptcy Act, authorizes the 
. bankruptcy court to "bring in and substitute additional persons or par- 
ties in proceedings in bankruptcy when necessary for the complete 
determination of a matter in controversy," and to "cause the estates of 
bankrupts to be collected, reduced to money, and distributed, and de- 
termine controversies in relation thereto, except as herein otherwise 
provided." Section 23a is as follows : 

'The United States Circuit Court shall have Jurisdiction of all controver- 
sies af law and in equity, as distinguished from proceedings in bankruptcy, 
between trustees as such and adverse claimants concerning the property ac- 
quired or claimed by the trustees, in the same manner and to the same ex- 
tent only as though bankruptcy proceedings had not been instituted and such 
coiLtroversies had been between the bankrupts and such adverse clainmnts.*' 

The question, therefore, involved here is whether this proceeding 
is a controversy in equity between the trustee and an adverse claimant 
or is a proceeding in bankruptcy within the meaning oi the Bank- 
ruptcy Act. 

The principles applicable have been so clearly stated in an opinion 
of the Circuit Court of Appeals for the Eighth Circuit in the case of 
Re Rochford, 124 Fed. 182, 59 C. C. A. 388, that I quote at length 
from such opinion, as follows : 

'*Where, then, is the line of demarcation between 'controversies at law and 
In equity* and 'proceedings in .bankruptcy,' within the meaning of section 23? 
It is perhaps impossible to correctly draw this line in the absence of further 
adjudications, and it may be the part of wisdom to leave it to be marked 
by the decisions in actual cases as they shall arisei Portunately there are 
already two decisions of the Supreme Court which sufficiently illustrate the 
distinction between the two classes of cases to enable us to readily place the 
controversy before us in the class in which it belongs. 

"In Bardes v. Hawarden Bank, 178 U. S. 524, 20 Sup. Ct 1000, 44 L. Ed. 
1175, that court held that a controversy between a trustee of a banknipt estate 
and parties in possession of personal property under a conveyance by the 
bankrupt, which the trustee alleged to be fraudulent as to creditors, was a con- 
troversy in law or in equity, under section 23, and that the District Court 
had no Juirisdiction to hear or determine it on the theory that it was a pro- 
ceeding in bankruptcy. 

"On the other hand, in Bryan v. Bemheim^r, 181 U. S. 188, 197, 21 Sup. Ct. 
657, 45 L. Ed. 814, the Supreme Court held that a controversy between an as- 
signee under a state law of a party who was subsequently adjudged a bank- 
rupt, a purchaser from such an assignee, and the United States marshal, 
who had taken possession of the property from the purchaser, pursuant to an 
order issued under clause 3 of section 2 of the Bankruptcy Act, was a pro- 
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oeedlng In bankniptcy, and that the District CJonrt had jurisdiction (1) to or- 
der the marshal to take the goods from the possession of the purchaser, and 
(2) to adjudge the latter^s claim to them upon a sunnnary order to him to pro- 
pound it to that court within 10 days or to be decreed to have no right or in- 
terest In the goods. It is true that in that case the purdiaser appeal^ in 
the District Court, and presented his claim to the property without protesting^ 
against its jurisdiction, but it is equally true and not less significant that 
the Supreme CJourt plainly declared that the District Ckmrt had the power 
under clause 6 of section 2 to bring In the assignee if necessary for the com- 
plete determination of the matter in controversy (page 198, 181 U. S., 21 Sup. 
Ct 557, 45 L. Ed. 814), and that the District Court sitting in bankruptcy had 
plenary authority to sunttnarily take property from the possession of ad- 
verse claimants by means of its receiver or the marshal, in case it found 
it absolutely necessary for the preservation of the estates under clause 3 of 
section 2. Pages 196, 197, 181 U. S., 21 Sup. Ct 557, 45 L. Ed. 814. From 
these two decisions the following conclusions are fairly deducible: 

"(1) The District Court sitting in bankruptcy has no jurisdiction over a con- 
troversy between trustees in bankruptcy iand an adverse claimant over the title 
or possession of property in the custody of the latter in the absence of his con- 
sent But such an issue Is a controversy at law or in equity, as distinguished 
from a proceeding in bankruptcy within the meaning of section 23 of the 
Bankrupt Act of 1898. 

"(2) The District Court sitting in bankruptcy has jurisdiction of such a 
controversy In cases in which it finds it absolutely necessary for the preserva- 
tion of the estate to take possession of the property fron* the adverse claim- 
ant by means of its receiver or the marshal under clause 3 of section % and 
such a seizure and the subsequent determination of the Issue thus raised 
between the trustee and the adverse claimant Is a proceeding In bankruptcy 
as distinguished from a controversy at law or in equity, within the trae con- 
struction of section 23. 

"(3) The District Court sitting In bankruptcy has jurisdiction to determine, 
after reasonable notice to the claimants to present their dlalms to It the 
elates of all imrtles to property and to the proceeds of property which Its 
officers have lawfully reduced to their actual possession In the course of the 
administration of the estate of the bankrupt and controversies between trus- 
tees In bankruptcy and adverse claimants to property which has In this way 
reached the custody of the District Court are not controversies at law or In 
equity, as distinguished from proceedings in bankruptcy, within the proper 
interpretation of section 23. 

**The administration and distribution of the property of bankrupts is a . 
proceeding in equity, and when authorized by act of Congress it becomes a 
branch of equity jurisprudence. Bardes v. Ha warden Bank, 178 U. S. 524, 
535, 20 Sup. Ct. 1000, 44 L. Ed. 1175 ; Swarts v. Slegel, 54 C. C. A. 399. 402, 
117 Fed. 13, 16. Property In the custody of a court of equity for administra- 
tion is always held by it in trust for those to whom It rightfully belongsi 
The jurisdiction to Inquire and determine who the lawful owners of It are, 
and to that 6nd to call before It all clalnmnts by a reasonable notUe or order 
to present their claims to the court within a reasonable time, or to be barred of 
any right or Interest In the property In Its custody, or in Its proceeds. Is a 
power Inherent In every court of equity, Incidental, and Indispensable to the 
authority to administer the property In Its possession and to distribute the 
proceeds. Chamicey v. Dyke Brothers, 119 Fed. 1, 3, 55 C. C. A. 579." 

It is now well established that when the trustee in bankruptcy has 
acquired peaceable possession of property claimed by him to belong 
to the bankrupt and to be a part of the assets of its estate, proceed- 
ings instituted by such trustee in a United States Court having cus- 
tody, through such trustee, of such property, to determine the validity 
of adverse claims to such property, are "proceedings in bankruptcy," 
within the meaning of section 23a, already quoted, and that the proper 
bankruptcy court has jurisdiction, either by summary proceedings or 
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by a plenary suitj to bring in all persons claiming rights in such prop- 
erty and to determine the existence and extent of such rights. 

"When the court of hankruptcy, through the act of Its officers, such as ref- 
erees, receivers, or trustees, has taken possession of a res, as the property of 
a bankrupt, It has ancillary Jurisdiction to hear and determine the adverse 
claims of strangers to it" Murphy v. John. Hof man CJo., supra. 

"Upon the filing of a petition in bankruptcy, followed by an adjudication, 
all property in the possession of the bankrupt of which he claims the owner- 
ship passes at once into the custody of the court of bankruptcy, and becomes 
subject to its Jurisdiction to deternHne, by plenary action or summary pro- 
ceeding, as the nature of the case demands, all adverse or conflicting claims 
thereto, whether of title or of liens; and that court may, by the process of 
injunction, protect its Jurisdiction against interferencea It may draw to it- 
self the determination of all controversies over the property in its possession, 
and, when it once lawfully attaches, its Jurisdiction cannot be destroyed or im- 
paired by the unauthorized surrender of possession of the property by the 
officers of the court, or through a seizure thereof by an adverse claimant. 
Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Mueller 
V. Nugent, 184 U. S. 1. 22 Sup. Ct 269, 46 L. Ed. 405; White v. Schloerb, 
178 IT. S. 542, 20 Sup. Ct 1007, 44 L. Ed. 1183 ; Chauncey v. Dyke Bros., 55 
C. C. A. 579, 119 Fed. 1; In re Corbett (D. C.) 104 Fed. 872. See, also, In re 
• Rochford, 59 C. O. A. 388, 124 Fed. 182." In re Schernserhorn, 145 Fed. 341. 
76 O. C. A. 215. 

"If the District Court, having possession of the res, did not have Juris- 
diction to hear and determine claims to or against the res, unless the claim- 
ant should consent what court did? Could the petitioner go into the state 
court, and there assert his lien, and then obtain a decree for its enforcjement, 
and thus deprive the court of primary Jurisdiction of the control and custody 
of the controverted property? The possession of the res draws to the court 
Jurisdiction of all questions in respect to title or liens. Irrespective of citizen- 
ship." In re McMahon, 147 Fed. 684, 77 C. C. A. 668 (O. C. A. 6). 

'The question of Jurisdiction is not free from doubt but we are of opinion 
that the result of the cases is that a court of bankruptcy may by sumnmry 
process require those who assert title to, or an interest in, property which 
has rightfully come into its possession and control as part of -the bankrupt's 
estate, to present their claims to that court, and, the notice being reasonable, 
may proceed to adjudicate the merits of such claims. In re Kellogg, 121 Fed. 
333, 57 C. C. A. 547; In re Rochford, 124 Fed. 182, 59 O. O. A. 388." In re 
Eppstein, 156 Fed. 42, 84 C. C. A. 208, 17 U R. A. (N. S.) 465. 

"A proceeding in bankruptcy is a proceeding in equity, and, for the purposes 
of enforcing and protecting its Jurisdiction, a court of bankruptcy has all 
the inherent powers of a court of equity. This b^ng the case, it may be 
appealed to by supplenfental and ancillary bill to enforce its orders, sustain its 
Jurisdiction, and protect parties before it in the enjoyment of rights secured 
through and under it" In re Swofford Bros. Dry Goods Ca (D. C.) 180 Fed. 
549. 

If the allegations of this petition relating to the possession of the 
property here involved be established by competent evidence showing 
that, at the time of the filing of the petition in bankruptcy, the bank- 
rupt had possession of such property, and that such possession was 
afterwards acquired, and is now held, by the trustee as alleged in its 
petition, it is clear from the authorities cited that this court will have 
jurisdiction to determine in this proceeding the rights of the conflicting 
claimants to this property and to bring in such claimants as parties for 
that purpose. In view, however, of the allegations of the showing in 
the nature of an answer by the respondents, it will be necessary to de- 
termine this question of jurisdiction before proceeding to a disposition 
243 F.— 30 
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of the merits of the case. On the hearing, therefore, the court will 
first consider the evidence offered on the question of the jurisdiction, 
and if such evidence establishes such jurisdiction, the court will, at the 
same hearing, next consider the evidence offered on the question of 
title and determine the rights of the parties claiming such title. If, 
however, the evidence on the preliminary inquiry does not establish 
such jurisdiction, under the rule herein followed such petition will be 
dismissed. 



BOURNE v. FEDERAL MINING & SMELTING CO. 
(Circuit Court, D. Idaho, N. D. July 8, 1908.) 

1. Mines and Minerals ^=»38(14) — ^Extbalatebax Rights — Pbesxticftions 

AND BUBDEN OF PbOOF. 

Prima facie the owner of a mining claim is the owner, not only of the 
surface, but of all beneath the surface, of its claims, and an adjoining 
owner, claiming the right to follow a lode on its dip under the surface of 
such claim, has the burden of proof, and must show by a preponderance . 
of the evidence such a location of his claim as entitles him to follow the 
lode to and into the adjoining claim. 

2. Mines and Minerals «=>31(2) — Extralatebal Rights — Location of Cuaii. 

Where a lode or vein apexlng in plaintiff's claim crossed the south- 
westerly side line, plaintiff could not pursue the vein beyond the vertical 
plane of such side line^ unless the apex intersected at least one of the end 
lines. 

3. Mines and Minerals ^=»38(14) — Extbalaterax Rights — Pbxsuicftions 

AND BUBDEN OF PbOOF. 

Where the apex of a mining vein or lode has been in part disclosed, and 
so far as known its course is parallel to the side line of the claim, it 
may be inferred that the strike of the hidden portion is substantially the 
same as that which has been exposed, but this is an inference of fact, 
and not a presumption of law, and does not follow from the location of the 
claim or the direction of the boundary line, but f nun the actual course of 
the apex of the disclosed portion of the vein. 

4. Mines and Minebals ^=»38(14) — E.^tbalatebal Rights — Pbesuicftionb 

AND BUBDEN OF FbOOF. 

Where a vein crossed the southwesterly side line of plaintiff's mining 
claim, and continued in an irregular and northerly course towards the 
comer at the intersection of the* northwesterly end line and the north- 
easterly side line, being more nearly parallel with the end lines than with 
the side lines, no presumption could be indulged that it crossed the north- 
westerly end line, rather than the northeasterly side line. 

5. Mines and Minebals ^=>38(18) — Extbalatebal Rights — Weight and Suf- 

ficiency OF Evidence. 

In such case, evidence held sufficient to require a £bding that the apex 
of the vein intersected both side lines, and that plaintiff was therefore 
not entitled to pursue it on its dip beyond the vertical plane of the south- 
westerly side line. 

In Equity. Suit by Jonathan Bourne, Junior, against the Federal 
Mining & Smelting Company. Decree for defendant. 

Myron A. Folsom, of San Francisco, Cal., for complainant. 

F. T. Post, of Spokane, Wash., and John P. Gray, of Coeur d' Alene, 
Idaho, for respondent. 
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DIETRICH, District Judge. Complainant is the owner of the On- 
tario lode mining claim, situated in Shoshone county, and particularly 
described as follows : Beginning at comer No. 1 (which is the wester- 
ly comer) ; then north .S0° 33' east, 640 feet, to comer No. 2 ; thence 
south 67^ 46V^' east, 773.3 feet, to corner No. 3; thence south 50^ 
33' west, 647 feet, to comer No. 4 ; thence north 67** 19' west, 770 feet, 
to the place of beginning. It will be noted that the boundary lines form 
acute angles at comers No. 1 and No. 3, and obtuse angles at corners 
No. 2 and No. 4; that the claim is nearly as wide as it is long; that 
comer No. 2 is the most northerly point of the claim; and that the 
northwesterly and southeasterly boundary lines are parallel. These, in 
the location of the claim, were deemed to be end lines. 

It is alleged in the bill that the claim is located upon a lead and silver 
bearing lode or vein, the apex of which in its general course approxi- 
mately parallels the side lines, and in passing out of the claim intersects 
the end lines, the dip bein^ to the southwest. The defendant is the 
owner of claims in the vicinity of and lying in a southwesterly direction 
from the Ontario. The complainant asserts the right to follow his vein 
on its dip beyond the southwesterly side line of the Ontario, into and 
through the defendant's claims, at an indefinite distance beneath the 
surface thereof. Such a right the defendant denies,, and hjsnce the con- 
troversy. 

Before the case was finally submitted, many of the issues of fact pre- 
sented by the pleadings were practically eliminated, and at the argu- 
ment it was assumed that plaintiff was the owner of the Ontario claim, 
and that it embraced a segment of the apex of a vein or lode. The vein 
is not highly or uniformly mineralized, and is of very irregular width 
or thickness. Its persistent feature is a well-defined f ootwall. Strictly 
speaking, it has no physical hanging wall, and for its upper boundary 
there is only the vague and irregular limit of mineralization. Nowhere 
upon the claim does the vein outcrop, and from underground explora- 
tions, made about the time and after the suit was commenced, it was 
found that the apex does not cross the southeasterly end line, but that, 
followed upon its northerly course, it enters the claim by intersecting 
the southerly side line, almost at right angles, about 210 feet north- 
westerly from comer No. 4, and that it continues in an irregular, but 
northerly, course toward comer No. 2. 

The crucial question is whether or not it intersects the northwesterly 
end line ; the contention of the plaintiff being that it crosses this line 
about 25 feet southwesterly from the corner, and of the defendant that 
it intersects the side line a few feet southeasterly from the comer. 
Much of the evidence was directed to this issue, and about it substan- 
tially all of the argument clustered; it being conceded that upon its 
determination the extralateral rights of the plaintiff depend. Excava- 
tions of various descriptions were made at and near corner No. 2, 
both by the plaintiff and by the defendants, and the physical features 
thereby disclosed were, in great detail, reproduced in court by means of 
maps and models and samples of material, illuminated by the testimony 
of witnesses of scientific learning and of practical experience in min- 
ing. 
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Avoiding details, it may be said that by a raise on the footwall along 
the vertical plane of the northwesterly end line, the vein is unquestion- 
ably followed to a point approximately 30 feet below the surface and 
about 25 feet from corner No. 2. It is the theory of witnesses for 
the plaintiff that a faulting has taken place at this point, the extent of 
which cannot be determined, and that here the apex must be deemed to 
be. Upon the other hand, defendant's witnesses deny the existence of 
a fault, and assert that in the excavations made, pwiding the hearing, 
the continuity of the vein to the northeasterly side line, upon a dip 
somewhat flattened, is unmistakably demonstrated. There is no materi- 
al change, they say,jn the essential' features of the vein; it is inclosed 
by rock in place, and the footwall here, as in other places, is regular and 
clearly defined. What plaintiff calls a fault they characterize as a 
mere crack or fracture, caused by the folding of the vein. They point 
to the fact that comer No. 2 is upon the crest or backbone of a ridge, 
and assert that the flattening of the vein, here found, is, under such 
conditions, a common phenomenon. The base of the ridge has, by 
erosion, been carried away, and the crest, losing its support, has set- 
tled ; the crack being the axis of the fold. 

[1] The plaintiff asserts an extraordinary right, not incident to 
ownership under the common law, but conferred by statute. He seeks 
to go outside of the boundaries of his own claim and penetrate the 
possessions of another. Prima facie, the defendant is the owner, not 
only of the surface, but of all beneath the surface, of its claims. This 
presumption that its ownership is exclusive is effective to repel in- 
trusion by any one who does not come clothed with a title acquired 
by virtue of a compliance with the provisions of the statute. By this 
suit the plaintiff seeks constructively to enter beneath the surface of 
the defendant's claims and to take therefrom valuable deposits. Nec- 
essarily he assumes the burden of proof, and it is incumbent upon 
him to show, by a preponderance of the evidence, such a location of 
the Ontario claim as, under the law, entitles him to follow the lode, 
apexing therein, to and into the defendant's claims. Lawson v. U. S. 
Min. Co., 207 U. S. 1, 28 Sup. Ct. -15, 52 I.. Ed. 65; St. Louis M. 
Co. V. Montana M. Co., 194 U. S. 235, 24 Sup. Ct. 654, 48 L. Ed. 953; 
Leadville M. Co. v. Fitzgerald, Fed. Cas. No. 8,158; Consolidated 
M. Co. V. Champion M. Co. (C. C.) 63 Fed. 540; Cheesman v. Shreeve 
(C, C.) 37 Fed. 36; Doe v. Waterloo M. Co. (C. C.) 54 Fed. 935; 
Parrott Silver & Copper Co. v. Heinze, 25 Mont. 139, 64 Pac. 326, 53 
L. R. A. 491, 87 Am. St. Rep. 386; Grand Central M. Co. v. Mammoth 
M. Co., 29 Utah, 490, 83 Pac. 648. 

[2] Admittedly, he cannot pursue the lode beyond the vertical plane 
of the southwesterly side line, unless the apex thereof intersects at 
least one of the end lines. Mining Company v. Tarbet, 98 U. S. 
463, 25 L. Ed. 253; Del Monte M. Co.' v. Last Chance M. Co., 171 
U. S. 55, 18 Sup. Ct. 895, 43 L. Ed. 72. 

[3] At the argument it was • suggested by counsel for the plaintiff 
that a presumption should be indulged that the apex of the vein in a 
patented mining claim runs parallel with the side lines. In cases inhere 
the apex has in part been disclosed, and, so far as known, its course 
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is parallel to the side lines, it may be inferred that the strike of the 
hidden portion is substantially the same as that which has been ex- 
posed. In Carson City M. Co. v. North Star M. Co. (C. C.) 73 Fed. 
597, Id., 83 Fed. 658, 28 C. C. A. 333, and 171 U. S. 687, 18 Sup. 
Ct 940, Judge Beatty uses this language : 

"Generally, when a ledge has been traced for such a distance, in a claim 
of this size It would not be an unreasonable presumption that It would con- 
tinue in the same direction far enough to cross the end lines of the claim.*' 

In Montana M. Co. v. St. Louis M. & M. Co., 147 Fed. 897, 78 C. 
C. A. 33, Judge Hunt gave the following instruction : 

"If you find that the course or strike of the discovery vein In the St Louis 
mining claini, as [It is] disclosed at the point of discovery or elsewhere, is 
generally lengthwise of the location, the presumption arises that the discov- 
ery vein so located extends through the entire length of such location." 

But this is an inference of fact, and not a presumption of law. It 
follows, not from the location of the claim, or the directions of the 
boundary lines thereof, but from the actual course of the apex of a 
portion of the vein. To that extent, and that only, do the decisions 
go, and reason goes no further. If in thi's respect there was originally 
any doubt as to the views of the Supreme Court of Colorado, as ex- 
pressed in Armstrong v. Lower, 6 Colo. 393, it is dispelled by the 
opinion upon rehearing (6 Colo. 586), and by the decision in Wakeman 
V. Norton, 24 Colo. 192, 49 Pac. 283. 

[4] The principle, therefore, is that where a vein is found to have 
a certain course, so far as it is disclosed, the inference may be drawn 
that it will continue in the same direction. Hence, if it crosses an end 
line and for some distance the strike is parallel to the side lines, it is . 
not unreasonable to conclude that it continues in that direction. Biit, 
if such a rule be applied to the conceded facts in this case, of what 
avail is it to the plaintiff? We start with 'the admission that in its 
course the vein enters the plaintiff's claim by intersecting, not an end 
line, but a side line. So far as it is definitely and indisputably deter- 
mined, its course is more nearly parallel with the end lines than it 
is with the side lines. Hence, if any inference is to be drawn, it must 
be to the effect that the apex intersects the northeasterly side line 
rather than the northwesterly end line. But, in view of the entire sit- 
uation, I doubt whether any presumptions can legitimately be in- 
dulged. Excluding from consideration the disclosures made by the 
excavations in the immediate vicinity of corner No. 2, there is no more 
reason to infer that the apex would pass out of the plaintiff's claim 
upon one side of comer No. 2 than there is to infer that it would pass 
out upon the other. The general course of the vein from the point 
where it enters the claim is in the direction of comer No. 2, and there 
is no substantial basis upon which an intelligent estimate of the prob- 
abilities can be made. 

[5] Does the evidence, by preponderance, support the plaintiff's 
theory that the apex of the vein intersects the northwesterly end line 
near corner No. 2? Ten witnesses testify that it does; 12 testify 
that it does not. Assuming the competency and fairness of the wit- 
nesses for both parties to be the same, the numerical disparity is not 

Digitized by VjOOQIC 



470 24a FEDERAL REPORTER 

thought to be controlling. Upon such an issue, calling for expert 
opinion, manifestly either side might have lengthened the list of its 
witnesses. The number was representative, and one or two more or 
less should not be held to determine the preponderance of the evi- 
dence. Upon the whole, the relations of the witnesses to the parties 
was such that presumptively it may be said that the witnesses for the 
defendant were more interested in the result than those of the plain- 
tiff ; but, in consideration of the nature of the issue and the absence 
of any evidence of a disposition on the part of the witnesses upon 
either side to be unfair, I am not inclined to attach great importance 
to this feature of the case. No question is made of the honesty or 
integrity or general character of any of the witnesses. They do not 
differ widely concerning the evidentiary facts, and it is not strange 
that they should take different views of the sijg^nificance of these facts 
and the scientific conclusions to be drawn therefrom. 

The testimony is voluminous, and a detailed analysis of it would 
require much space, and could subserve no good purpose. It must 
suffice for me to say that, with the maps, models, and samples before 
me, I have read, with painstaking care, the entire record, and the 
impression I received therefrom is favorable to the defendant's theory, 
and I must therefore find as a fact that in its course the apex of the 
vein intersects both of the side lines.' It follows that the plaintiff is 
not entitled to pursue the vein beyond the vertical plane of the south- 
westerly side line. 

It appears that a portion of the Silver Casket, one of the claims 
owned by the defendant, is within the vertical planes of the side lines 
of the Ontario extended westerly in their own direction ; but I have 
not the benefit of the views of counsel upon the question as to whether 
or not the decree, under the pleadings and upon the evidence, may 
properly adjudicate the extralateral rights of the plaintiff in this direc- 
tion. Counsel for the plaintiff may prepare a decree, not out of har- 
mony with the conclusions I have reached as to the course of the vein, 
and submit it to counsel for the defendant for approval. If there is 
any disagreement as to the form and scope of the decree, I will con- 
sider the propriety of a further hearing upon that point. 



Ex parte FOLEY. 

(District Court, W. D. Kentucky. June 25, 1917.) 

1. Abict and Navy ^=»19— Enlistments— Bightb of Pabbnts. 

Under National Defense Act June 3, 1916, a 134, { 27, 39 Stat 185, pro- 
viding that no person under the age of 18 years shall be enlisted or mus- 
tered into the military service of the United States without the written 
consent of his parent or guardian, provided such minor has such parent 
or guardian entitled to his custody or control, the parent of a minor under 
18 years of age, who enlisted without her consent, Is, in the absence of 
other reason why he should be retained by the military authorities, en- 
titled to a judgment releasing such minor from the centred of the mUi- 
tary authorities. 

^=»Por other cases see same topic ft KET-NUMBER In all Key-Numbered Digests ft Indexes 
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2. Abmt and Navt ^:^44(3) — ^Enlistments — ^Minobs. 

Where a nrtnor under 18 years of age, who enlisted without the consent 
of his parents, was, before they obtained his release on habeas corpus, ar- 
rested for a military offense, the questlou whether he was arrested before 
or after the Issue and service of the writ Is hrtmaterial, with respect to 
the right of the military authorities to punish the minor for sudh military 
offense. 

3. Abmt and Navy ^=>44(3)~Miutabt Oi*fsnsb&— Jubisdiotion. 

NatidBEl Defense Act, { 27, declares tliat minors under 18 years of age 
shall not be enlisted or mustered into the service of the United States 
without the consent of either parents or guardians entitled to their con- 
troL Articles of War (Act Aug. 29, 1916, c. 418) arts. 8, 9. 10, 39 Stat. 
660 (Ck>mp. St. 1916, | 2308a), authorize the appointment of general and 
special courts-nmrtiala Article 12 declares that general court-martials 
rfiall have power to try any person subject to military law for any crime 
or offense made punishable by such articles, and any person who by the 
law of war is subject to trial by military tribunals, while article 54 de- 
clares that any person who shall procure himself to be enlisted in the 
military service of the United States by means of willful misrepresenta- 
tion or concealmfent as to his qualifications, and shall receive pay or' al- 
lowances under such enlistment, shall be punished as a court-martial may 
direct. A minor under 18 years of -age enlisted without the consent of his 
parents, representing himself to be 20 years of age, and received allow- 
ances under such enlistment. Held that, while the parent of such minor 
was entitled to obtain his release from the custody of the nfiUitary au- 
thorities by habeas corpus, yet such authorities had jurisdiction to try 
tbe minor by court-martial for the offense of fraudulent enlistment, and 
such jurisdiction could not be displaced by the act of the District Court 
in Issuing a writ of habeas corpus. 

4. Abmt and Navt ^=>43— Militaet Tbibtjnals—Jxjbisdiction— Federal 

Court. 

Under Const, art 1, § 8, cl. 9, giving Congress power to constitute 
tribunals inferior to the Supreme Court, clause 11, authorizing it to de- 
clare war, clause 12, giving it power to raise and support armies, and 
clause 14, giving it power to make rules for the government and regula- 
tion of the land and naval forces, Congress is authorized to create military 
tribtmals and to confer upon them, as has been done by Articles of War, 
arts. 8, '9, 10, 12, jurisdiction to try militair offenses, to the exclusion of 
the civil tribunals. 

In the matter of Ivan Foley. Ex parte application by Mrs. Pearl 
Foley for a writ of habeas corpus against William A. Colston, Colonel 
of the First Kentucky Regiment of the National Guard. Writ denied. 

Wm. L. Lucas, Jr., of Louisville, for petitiorter. 

Perry B. Miller, U. S. Atty., of Louisville, Ky., for respondent. 

EVANS, District Judge. By the act of Congress entitled "An act 
for making further and more effectual provision for the national de- 
fense, and for other purposes," approved June 3, 1916, it was provided 
(section 58 [Comp. St. 1916, § 3044]) that: 

**The National Guard shall consist of the regularly enlisted militia between 
the ages of eighteen and forty-five years, organized, armed, and equipped as 
hereinafter provided, and of commissioned officers betvireen the ages of 
twenty-one, and sixty-four years." 

It was further provided (section 69 [Comp. St. 1916, § 3044h]) that: 

'The period of enlistment in the National Guard shall be for six years," etc. 

^saFor oUier cases see same topic 4 KBT-NUMBER In all Key-Numbered Digests 4 Indexes 
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By section 27 of the act it was provided that: 

''No person under the age of eighteen years shall be enlisted or mnstered 
Into the military service of the United States without the written consent of 
his parents or guardian, provided that such minor has such parents or guard- 
ians entitled to his custody and control." 

On the 20th of the present month Mrs. Pearl Foley filed a petition 
in which she alleged in substance that Ivan Foley was her son ; that he 
was bom on October 25, 1900, and consequently was much under 18 
years of age, that a short time previously her said son, under the name 
of Ivan D. Foley, had enlisted as a soldier in the First Kentucky Regi- 
ment, commanded by William A.- Colston, who is its colonel ; that this 
enlistment was had without the knowledge either of herself or of her 
husband, the father of her son ; and that neither she nor her said hus- 
band had ever consented to his enlistment. She stated that he was un- 
justly and wrongfully detained from her and was deprived of his lib- 
erty by the colonel of said regiment. 

[1] Claiming the right to the custody and control of her son, the 
mother prayed that a writ of habeas corpus might issue, and that he 
might be released from military control under his enlistment and be re- 
stored to her custody. The writ was served. Young Foley was 
brought into court, and Col. Colston filed his response and return to 
the writ. It was not denied that the minor was under 18 years of age, 
nor that he had enlisted without the consent in writing of his father 
and mother, or either of them. This, if alone, would entitle the moth- 
er to a judgment releasing her son from the control of the colonel or 
other officer of the First Kentucky Regiment. This general proposi- 
tion is not disputed, but other facts have been made to appear by the 
return and by the evidence which are claimed to be of a character to 
overcome that general rule. 

[2] Preliminary to a discussion of those matters, a question raised 
by the petitioner may be disposed of. It grows out of the fact that the 
arrest of this soldier, upon the charges against him, was made after 
the issue and service of the writ. It is insisted that this fact cannot 
have the effect of displacing, our jurisdiction, which had been previous- 
ly acquired. True, some courts have held that the enlistment of a mi- 
nor \yithout the written consent of his parents was wholly void, and 
it was upon that view tliat the courts acted in those cases ; but the con- 
trary was settled by the Supreme Court in the case of Morrissey, 
137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644, where there was an ap- 
plication for a writ of habeas corpus by the soldier himself, and the 
court held that as between himself and the government he was compe- 
tent to enter into the contract, whatever may have been the rights of 
the parents in the premises. 

At the hearing in the instant case it was clearly shown that the 
arrest of Foley was made by the military authorities after the writ had 
been issued and served upon the colonel, and it is insisted that this 
fact is sufficient of itself to invalidate the return of the writ. But the 
weight of authority seems clearly to be that it is immaterial whether 
the arrest was made before or after the issue or the service of the 
writ. United States ex rel, Laikund v. Williford, 220 Fed. 291, 136 
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C. C. A. 273 : In re Scott, 144 Fed. 79, 75 C. C. A. 237; United States 
V. Reaves, 126 Fed. 127, 60 C. C. A, 675 ; Dillingham v. Booker, 163 
Fed. 696, 90 C. C. A. 280, 18 L. R. A. (N. S.) 956, 16 Ann. Gas. 127. 
These decisions by Circuit Courts of Appeal must be regarded as over- 
ruling decisions like those in In re Carver (C C.) 103 Fed. 624, and Ex 
parte Houghton (C. C.) 129 Fed. 239, and other cases in the District 
courts. 

[3, 4] Coming now to the return to the writ, we find that the ma- 
terial parts of it are as follows : 

"The respondent, WUliam A. Colston, upon whom has been served a writ of 
habeas corpus for the production of Ivan Foley, respectfully makes return 
to said writ and states that he Is the colonel and commanding officer of the 
First Regiment of Infantry, Kentucky National Guard ; and he and said regi- 
ment are now and have been continuously, since June 19, 1916, in the mUitary 
service of the United States. 

"Respondent further states that said Foley was duly enlisted, under the 
name of Ivan D. Foley, as a soldier of the Kentucky National Guard, in the 
service of the United States on June 1, 1917, at Ijoulsville, Ky., for the term of 
six years ; that on said June 1, 1917, the said Foley fraudulently and falsely 
represented to the recruiting officer, Opt. Ellerbe W. Carter, First Kentucky 
Infantry, that he was twenty years and seven months of age, and by means 
of said false and fraudulent misrepresentation procured his said enlistment, 
and since said date has received allowance thereunder. 

"Respondent further says that on June 20, 1917, said Foley was placed in 
arrest, charged with the military offense of fraudulent enlistment, and that 
he, the said respondent, has since said time held said soldier by and under the 
authority of the United States, pending the time the case might be properly 
prepared and said seedier given a trial thereon before a mUitary court. . 

"A copy of the charge against the said Ivan Foley, preferred on account of 
the military offense aforesaid, is filed as part hereof." 

The charge made against young Foley and referred to in the return 
is as follows : 

"Charge: YiolaUon of the 54th Article of War. 

''Specification: In that Private Ivan D. Foley, Company E, 1st Ky. Inf., N. 
G., did procure himself to be enUsted in the miUtary service of the United 
States at Louisville, Ky., on June 1, 1917, by willfully concealing from Capt. 
Ellerbe W. Carter, First Kentucky Infantry, a recruiting officer, the fact that 
he was under the age of 18 years and representing to the said recruiting 
officer that he was above the age of 18 years on said last-mentioned date, 
and did thereafter, at Louisville, Ky., receive allowance under said enlistment. 

"[Signed] EUerbe W. Carter, 

"Captain, 1st Ky. Inf., N. G., Officer Preferring Charges." 

In support of the return, Col. Colston testified, and his statements 
were not contradicted, that Foley was now held in custody pending 
the early assembling and organization of a court-martial to try him on 
the charge above set forth, and the question is whether this return, 
taken in connection with the testimony, is sufficient to prevent, at least 
for tlie present, the release of Foley on the petition and clearly proved 
statements of the mother. 

By an act entitled "An act making appropriations for the support 
of the army for the fiscal year ending June 30, 1917, and for other 
purposes," approved August 29, 1916, section 1342 of the Revised 
Statutes of the United States (Comp. St. 1916, § 2308a) was amended 
in many respects. Among the provisions thus enacted were the Arti- 
cles of War now in force. Articles 8, 9, and 10 authorize the appoint- 
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ment of general and special courts-martial, and article 12, so far as 
now material, is in this language : 

"General courts-martial shall have power to try any person subject to 
military law for any crime or offense made punishable by these articles, and 
any ♦ ♦ ♦ x)erson. who by the law of war Is subject to trial by milltar>' 
tribunals.** 

By Article 54 it was provided that : 

"Any person who shall procure himself to be enlisted in the military 
service of the United States by means of willful misrepresentation or conceal- 
ment as to his qualifications for enlistment, and shall receive pay or allowances 
under such enlistment, shall be punished as a court-martial may direct" 

It appears without contradiction that the general charge made 
against Foley is that he has been guilty of a violation of article 54, 
and the specifications in detail are set forth. It is entirely clear that 
his case comes literally within the provisions of the Articles of War 
which have been copied. Congress, having created the courts-martial 
unquestionably might define their jurisdiction, and not only did the 
statute define the jurisdiction of the courts-martial, but it defined 
certain military offenses, among them that which Foley is charged with 
having committed. It created the courts to try those offenses, and the 
jurisdiction of those courts over those offenses. is exclusive of all 
other courts. This, we think, was clearly within the power of Con- 
gress under article 1, section 8, clause 9, of the Constitution, which 
gives. Congress the power to constitute tribunals inferior to the Su- 
preme Court, clause 11, which authorizes it to declare war,. clause 12, 
which gives it power to raise and support armies, and clause 14, which 
gives it power to make rules for the government and regulation of the 
land and naval forces. 

It needs no argument to show that while, in the absence of any 
charges against this soldier, his mother might claim him from the 
custody and control of the army, yet, now that a charge is made against 
him that he had committed a military offense, her rights must yield 
to the delay necessary for the trial of that charge, and for the enforce- 
ment of any sentence the court-martial may impose. 

Some things which occurred at the hearing may make it well to say 
that the question before us is not whether Foley is innocent of the 
charge made against him, nor whether he, a boy less than 17 years old, 
should be punished for an offense possibly committed under impulses 
that were patriotic. All these matters, if proved, are for the exclusive 
consideration and action of the court-martial. The question for us to 
determine is whether the respondent has the lawful right to keep Foley 
in military custody until the charge against him has been fully dis- 
posed of. We think it entirely clear that Foley is in the lawful custody 
of the respondent, and that he must remain in that custody until dis- 
charged therefrom in due course of proceedings by the military tri- 
bunal. 

It can hardly be supposed that prompt steps will not be taken to 
have a court-martial dispose of the case; but, should there be any 
unreasonable delay, the matter might be brought to the attention of 
the court Inasmuch as the rights of the mother will be enforceable 
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after any sentence that the court-martial shall impose may have been 
carried into effect, we conceive it our duty to remand this soldier to 
the custody of the respondent, and to stay all proceedings vmder the 
writ and under the petition of the mother, until by her further plead- 
ing she has been able to show either that there has been unreasonable 
delay or that the obstacles now in her way have been entirely removed. 
An order carrying these views into effect will be entered. 



GARY V. INTERNATIONAL AGR. CORP. 

In re HULiL. 

(District CJourt, N. D. Ohio. January, 1916.) 

1. Bankbuptct ^==»342 — Re-Examination of Claims — Power of Refbbee. 

Bankr. Act July 1, 1898, c. 541, § 57d, 30 Stat 560 (Comp. St 1916, § 
9641), provides that claims which have heen duly proved shaU be allowed 
upon presentation to the court, unless objection shall be made or their 
consideration continued for cause by the court upon Its own motion. 
Section 57k provides that claims which have been allowed may be recon- 
sidered for cause, and reallowed or rejected. Section 5g (Comp. St 1916, 
§ 9589) provides that the court may permit the proof of the claim of a 
partnership estate against the individual estates, and vice versa, and 
marshal the assets of the partnership estate and individual estates, so 
as to prevent preferences and secure the equitable distribution of the 
property. Held, that the referee had power on his own motion and on 
proper notice to all persons in interest to reconsider his action in al- 
lowing a claim against the individual estate of a partner and to reallow 
it against the partnership estate. 

2. Bankruptcy <@=>342% — Review of Disallowance of Claim — Time fob Re- 

view. 

Where a creditor waited more than two years before taking any ac- 
tion to review an order of the referee disallowing its claim as against 
the individual estate of one member of a partnership, instead of petition.- 
ing for review within 10 days as prescribed by rule of court, it voluntarily 
surrendered its right to review such order, and whatever rights it had 
against such individual estate. 

In Bankruptcy. In the matter of Robert B. Hull, bankrupt. On pe- 
tition of Charles Gary, trustee, for review of an order of the referee 
vacating a prior order respjecting the claim of the International Agri- 
cultural Corporation. Petition granted, and order reversed and set 
aside. 

See, also, 224 Fed. 796; 240 Fed. 101, C. C. A. . 

Clarence A. Fisher and Celsus Pomerene, both of Canton, Ohio, and 
John Huston, of Millersburg, Ohio, for trustee. 

James M. Butler, of Columbus, Ohio, and Robert L. Adair, of 
Wooster, Ohio, for creditor. 

CLARKE, District Judge. This matter comes before the court upon 
a petition to review the finding and order of the referee entered on the 
23d day of June, 1915, setting aside and vacating the entry of an order 
of a former referee dated the 29th day of April, 1913, on the ground 

^=9For other cases see same topic ft KET-NUMBER in all Key-Numbered Digests ft Indexes 
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and for the reason that the earlier order was made without jurisdic- 
tion on the part of the referee to make the same. The facts essential 
to have in mind in deciding the question raised by this petition for re- 
view are as follows : 

Robert B. Hull and H. P. Kyser formed a partnership early in the 
year of 1912 which was dissolved in the early fall of the same year 
when Kyser bought out Hull and assumed the liabilities of the firm. 
Among these liabilities were two claims, one of the Canton Buggy Com- 
pany for about $900, and one of the International Agricultural Cor- 
poration for -about $1,200. Upon learning of the dissolution of the 
partnership, these two last-named creditors were not satisfied to accept 
Kyser as their sole debtor, and demanded and received notes signed by 
both Kyser and Hull. The International Agricultural Corporation re- 
ceived two notes for its claim ; both being signed by Kyser and Hull, 
and both dated the 31st day of December, 1912. 

On the Uth day of January, 1913, Kyser filed a voluntary petition 
. in bankruptcy, and on tlie 14th day of January, Hull likewise filed such 
a petition, and both were adjudicated bankrupts on the days the peti- 
tions were filed. On the 25th day of January, 1913, pursuant to prop- 
er notice; the creditors met with the referee in bankruptcy for the pur- 
pose of filing claims and electing a trustee, etc. The claim of the 
Agricultural Corporation was presented to the referee and he made 
the following entry upon proof of the claim, viz. : 

"Amount due $1,106.73. Filed and allowed. 1/25/13. W. F. Kean, Referee 
in Bankruptcy." 

And the referee at the same time made the following entry upon his 
record : 

"In the Matter of Robert B. Hull, Bankrupt In Bankruptcy. The follow- 
ing claims have been presented and allowed : No. IS. The International Agri- 
cultural Corporation. $1,106.73." 

No entry seems to have been made upon the other, the smaller note 
of the Agricultural Corporation, and it is not necessary to consider it. 
Afterwards, on the 18th day of April, 1913, the referee in bankruptcy 
sent the following notice to all the creditors of R. B. Hull : 

"In the District CJourt of the United States, for the Northern District of 
Ohio, Eastern Division. 

"In the Matter of Robert B. Hull, Bankrupt 

"Notice is hereby given to the creditors of said bankrupt, that <m the 29th 
day of April, A. D. 1913, at my office in Wooster, Olilo, a hearing will be had 
to determine individual and flmr creditors, and especially to consider certain 
notes of the International Agricultural Corporation and the Canton Buggy 
Company, the same being firm debts of Kj'ser, Hull & Co., and for which 
notes were given in December, prior to the bankruptcy proceedings by both 
Kyser and HuU, as individual creditors, and to determine whether said claims 
are individual claims or not. 



"Wooster. Ohio, AprU 18, 1913. 



"W. P. Kean, Referee In Bankruptcy.' 



By this notice fi* .1 Corporation was advised that on the 

?thdj " ' ^ 
had— 



28th day of Ajd >ffice of the referee a hearing would be 
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"to determine indlTidual and firm creditors, and especially to consider cer- 
tain notes of the International Agricnltural CJorporation, and the Canton 
Buggy Company, the same being firm debts of Kyser, Hnll & Co., for which 
notes were given in December prior to the bankruptcy proceedings by both 
Kyser and Hull, ♦ ♦ ♦ and to determine whether said claims are individu- 
al claims or not" 

This court concludes, from the summary of the evidence returned by 
the referee and from the additional evidence taken by him under direc- 
tion of the court, coupled with the failure of the Agricultural Corpora- 
tion to introduce any evidence to the point that it did not receive the 
notice of the referee dated April 18, 1913, that such notice was duly 
received by the corporation. It appears f ronn the record that the cor- 
poration did not attend or was not represented at the hearing of the 
referee on April 29th, when the entry quoted was made. 

Pursuant to the notice above quoted, dated April 18, 1913, a meeting 
of creditors was held on April 29th to consider the status which should 
be given to the Canton Buggy Company claim and the International 
Corporation claim, and the decision of the referee was as follows : 

''On the 18th day of April, 1913, I gave notice to all the creditors that a 
K'^eetlng would be held in n:^ office in Wooster, Ohio, on April 29, 1913, at 
10 o'clock a. UL, to determine whether certain notes signed by Robert B. Hull, 
within 'four months of the filing of petition in bankruptcy ^ould be allowed 
to pro rate with the individual creditors. This includes the Canton Buggy 
CkMnpany and the International Agricultural Corporation. On this 29th day 
- of April, came creditors and on argument of counsel I held that they should 
not so pro rate." 

In this entry it is plainly decided that the two claims considered 
should not be allowed as individual claims against the estate of Hull, 
but they were permitted to stand as partnership claims against the 
estate. 

The Canton Buggy Company, within the 10 days allowed by the rule 
of this court, filed its petition for review of the decision of April 29, 
1913; but ithe Agricultural Corporation did nothing whatever until 
May 19, 1915, when it filed an "application," praying that the entry of 
April 29, 1913, might be corrected by omitting the words "and Inter- 
national Agricultural Corporation," thus making it not applicable to the 
claim of that company, and leaving that claim under the allowance of 
January 25th, an individual claim against the estate of Hull. The 
grounds of this application are two : 

"(1) That the name, and so the claim, of the Agricultural Corporation was 
Inserted in the entry by inadvertence and mistake. That no testimony was 
offered with respect thereto, and that the referee supposed at the time the 
corporation was represented by counsel, when in fact it was not, and did not 
know of the order until May 17, 1915, and 

"(2) That the referee had no authority or jurisdiction to make the order, 
because there were no pleadings on file raising the question as to whether 
the corporation's claim was that of an individual or firm creditor, and no 
notice had been sent to the corporation advising it that such question would 
be for hearing." 

There is no evidence whatever in the record that the entry making 
the claim of the corporation a firm debt was so entered by inadvertence 
or mistake. All that appears in the summary of evidence as returned 
by the referee is that the corporation was not represented by counsel on 
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April 29, 1913, when the entry was made. As we have said, however, 
it must be found upon the evidence returned that the Agricultural Cor- 
poration received the notice of April 18, 1913, and, with that notice be- 
fore it, it was fully advised that the question of the status of its claim 
would be considered and decided at the meeting to be held on the 29th 
of April. 

On June 23, 1915, the referee, actings on the application of the Agri- 
cultural Corporation filed on May 19, 1915, set aside the order of the 
referee of April 29, 1913, giving as his reason that that order was im- 
properly entered, because tiie referee was without jurisdiction to make 
it, and the referee ordered that the Agricultural Corporation claim 
should stand as allowed in the entry of January 25, 1913, which would 
give it the status of an individual claim, and not a partnership debt. 

The trustee files his petition to review this last entry by the referee, 
and it is this petition for review which we are now considering. Sec- 
tion 57d of the Bankruptcy Act provides : 

"Claims which have been duly proved shall be allowed, upon receipt of or 
upon presentation to the court, unless objection to their allowance shall be 
nuade by parties in interest, or their consideration be continued for cause tjfy 
the court upon its own motion." 

It must be assumed that it was pursuant to this authority that 4he al- 
lowance of the claim by the referee was made on January 25, 1913. 
Paragraph "k" of this same section provides that: 

"Claims which have been allowed may be reconsidered for cause and re- 
allowed or rejected in whole or in part, according to the equities of the case, 
before but not after the estate has been closed." 

Section 5, paragraph "g," of the act, provides: 

'The cojurt may permit the proof of the claim of the partnership estate 
against the individual estates, and vice versa, and may mearshal the assets of 
the partnership estate and individual estates so as to prevent preferences and 
secure the equitable distribution of the property of the several estatea" 

The decision of the referee setting aside the order of April 29, 1913, 
proceeds upon the theory that, because no petition or other pleading 
was filed by the referee or creditor, raising for decision the question of 
the status of the Agricultural Corporation claimed, therefore the action 
of the referee was without jurisdiction. It distinctly appears irom the 
record that the action taken by the referee in giving notice of the hear- 
ing on April 18,- 1913, and in rendering his decision on April 25, 1913, 
was of his own motion ; but it appears from the record that all persons 
in interest, including the Agricultural Corporation, were duly notified 
of the meeting to be held, and no pleading could set out more clear- 
ly that the question of the status of the claim of the Agricultural Cor- 
poration as an individual or a partnership claim was to be considered, 
that it was set out in the notice of April 18, 1913, which we have found 
that the corporation received. 

[1] We must assume that, in the interval between January 25th' 
and the sending out of the notice on April 18th, it came to the knowl- 
edge of the referee that the claim of the Canton Buggy Company and 
that of the Agricultural Company grew out of the partnership which 
has subsisted between Hull and Kyser, and it seems clear enough that, 
under the provision of section 57, par. "k," it was competent for the 
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referee, proper notice being given to all persons in interest, to recon- 
sider his action in allowing the corporation claim and to reallow it or 
deal with it according to the equities of the case. And paragraph "g" 
of section 5 gives to the referee authority to marshal the assets of the 
partnership estate and individual estates, so as to prevent preferences 
and make equitable distribution of the property of the several estates. 

These sections of the Bankruptcy Act seem sufficient authority for 
the- referee to reconsider his action in originally allowing the claim, 
and if convinced that justice and equity required it, it was competent 
for him to make the entry which he did on April 29, 1913. It would 
seem to be to subordinate substance to form to hold that the referee, 
due notice being given to all concerned, could not do of his own motion 
in such a case as this that which the referee impliedly at least, considers 
it would have been competent for him to have done if a petition or 
motion had been filed by the trustee or a creditor. 

The decision of the- referee would be subject to review in one case 
precisely as the other under General Order in Bankruptcy No. 27 (89 
Fed. xi, 32 C. C. A. xxvii) and under Bankruptcy Rule No. 17 (89 Fed. 
viii, 32 C. C. A. xix) of this court, and it is quite impossible for this 
court to agree with the referee in holding that because the question was- 
raised in the manner in which it was the referee was without jurisdic- 
tion when he would have had jurisdiction if it had been raised by pe- 
tition or. motion. 

[2] The real reason the Agricultural Corporation sought a review 
of the decision of the* referee of April 29, 1913, very certainly was 
the decision by Judge Killits, giving to the claim of the Buggy Company 
the status of an individual as distinguished from a partnership claim 
against the estate of Hull, but the Buggy Company filed its petition for 
review within the ten days prescribed by the rule of this court, while 
the Agricultural Company waited more than two years before taking 
any action to review the referee's order, and by this delay it voluntari- 
ly surrendered its right to review that order, and also whatever rights 
it may have had. 

It results that the prayer of the petition for review will be granted, 
and the order of the referee of the 23d day of June, 1915, will be re- 
versed and set aside. 



In re SIM(X)X, Inc. 

Ex parte COMPTROLLER OF STATE OF NEW YORK. 

(District Court, S. D. New York. July 13, 1917.) 

1. Bankruptcy ^=»346 — Pbogeedinos — Claim Aqainst Bankbuft. 

Where the state asserted a claim for corporation taxes on the bank- 
ruptcy of a corporation, It is the duty of the bankruptcy court to reassess 
the tax, In case objection fs made, regardless of its original assessment 
by the proper state authority. 

2. Taxation ^=>238 — Cobpobations — Exekption of Capital Used fob Manu- 

factubing purposes. 

Where more than one-half of the business of a New York conwratlon 
was the making of women's clothes, such corporation Is to that extent 

^=9For other cases see eame topic ft KEY-NUMBER in all Key-Numbered Digests ft Inaezes 
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engaged In manufacturing, and hence, under Tax Law N. T. (Consol. 
Laws, c. 60) § 182, Imposing taxes on the capital stock of corporations, is 
liable to taxes on no more than one-half of its capital stock; section 
183 exempting local corporations to the extent of the capital actually 
employed in manufacturing. 

In Bankruptcy. In the matter of the bankruptcy of Simcox, Incor- 
porated. On claim by the Comptroller of the State of New York for 
corporation taxes. On petition to review an order of the referee allow- 
ing the claim. Order reversed, and claim allowed for a lesser amount 

Petiticm to review an order of a referee in bankruptcy allowing the claim 
of the state of New York for taxes against the bankrupt estate under the fol- 
lowing circumstances: The bankrupt was a corporation, and as such liable to 
taxation under section 182 of the Tax Law of the state of New York. For 
two years, ending respectively October 31, 1914, and October 31, 1916, the 
comptroller assessed the corporation $75 a year as a tax upon $100,000 of its 
corporate stock. This, together with $19.50 penalties, made a total sum due 
of $169.50, for wMch amount the state presented its claim to the referee. By 
section 182 of the Tax Law of New York it is provided that every corporation 
shall pay to the state treasurer an annual tax upon the basis of its capital 
stock employed during the preceding year within the state, and by section 183 
it is provided that manufacturing corporations shall be exempt to the extent 
of the capital actually employed in this state In manufacturing or in the sale 
•of the product of such manufacture. The trustee objected to the claim, and 
evidence was taken before the referee, on which it appears that the corpora- 
tion was in fact no more than a form for a dressmaker's establishment, which 
was conducted in the city of New York. A part of the business consisted in 
making up raw material into women's clothes, and part consisted in im- 
porting from other countries made-up clothes and selling them. No evi- 
dence was introduced as to the proportion between the clothes manufactured 
by the bankrupt and those imported and sold, except in the following testi- 
mony: **Q. Can you tell me what percentage of your stock was manufactured 
by yourselves, and what percentage was obtained from manufacturers? A. 1 
could not tell you exactly. Q. Approximately? A- It was more than half 
of it manufactured by us. Q. Much more than that? A. Yes." The referee 
found that the whole tax was properly levied, and allowed the claim in fulL 

Elkan Turk, of New York City, for trustee. 

Robert S. Conklin, of New York City, for comptroller. 

LEARNED HAND, District Judge (after stating the facts as 
above). [1,2] There'can be no doubt of the power and duty of this 
court to reassess the tax in case objection is made, regardless of its 
original assessment by the proper state authority. New Jersev v. 
Anderson, 203 U. S. 483, 493, 494, 27 Sup. Ct. 137, 51 L. Ed. 284. 
Such reconsideration must be upon evidence in this court going directly 
to the merits. It hardly needs argument to show that the process 
of making clothes out of cloth is manufacture in the most literal sense 
of the term, or that to the extent to which the stock was employed in 
that process the corporation should have been exempt. We have no 
evidence, however, of the proportion of the two, except that quoted, 
from which it appears without dispute that more than half had been 
employed in manufacturing. How much more than half it is impos- 
sible to say, but to the extent of one-half the estate is entitled to ex- 
emption. The tax will therefore be liquidated at the sum of $84.75, 
and the claim will be allowed at that amount. 

Order reversed ; claim allowed for $84.75. 
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MISSOUBI DIST. TELEGRAPH CO. r. MORRIS & 00. 

(Circuit Court of Appeals, Eighth Circuit. Apidl 12, 1»17.) 

No. 4771. 

1. Evidence ^==»419(11) — ^Parol Evidence to Vary Wbitino — ^Natubb of Con- 

sideration. 

Where defendant Installed in plaintiff's plant a watchman telegraph 
signal, flie-alarm boxes, and fire-alarm register circuits, with necessary 
connections, and the .^ntract under which they were installed disclosed 
the service to be performed by defendant in connection with the watchman's 
signals in detail, but was silent as to defendant's services with reference 
to the fire-alarm register, except that defendant agreed to install it, parol 
evidence was admissible that, as an additional consideration for the con- 
tract, defendant, upon receipt ot the fire alarms at its central ofiice, was to 
transmit them to gongs with which it was connected in plaintilTs engine 
room and the room occupied by its private fire department, as parol evi- 
dence may be introduced to show that the consideration stated in a 
written instrument was not all of the consideration. 

2. Contracts <S=>170(2) — Construction by Parties. 

Where defendant, in carrying out the contract, did transmit alarm's to 
the engine room and fire hall, and without such service the fire-alarm 
register would have been worthless, this was a part of its duty under the 
contract, as contracts must be construed in accordance with the construc- 
tion given them by the parties themselves in acting under them. 

& EsTOTFEL ^=»78<1) — Omissions from Contract — Retention of Contract. 
Plaintiff, by accepting and retaining possession of a triplicate copy of 
the contract for over two years, without objecting that it did not con- 
tain all of the terms intended to be incorporated therein, was not estopped 
from claiming that it did not express the full agreement of the parties, 
where it received at all times from defendant the services for which it 
claimed it contracted. 

4 Estoppel ^=:»78(1) — Omissions from Contract — Performance. 

Defendant was estopped from contending that it was not bound to trans- 
mit such fire alarms where, during all of the time it was operating the 
fire alarm system, it performed such services without objection, since It 
was its duty to make the objection immediately after the contract was 
executed. 

6, Damages ^s>23"-Brbach of Contract — Damages Within Contemplation 
of Parties. 

Where defendant installed a fire-alarm system in plaintiff's plant, and 
contracted upon receipt of fire alarms at its central ofiice to transmit them 
to plaintiff's engine room, the recovery of damages for its negligent fail- 
ure to so transmit a fire alarm) could not be defeated on the theory that 
it had no notice that plaintiff would not maintain at all times sufildent 
water pressure to fight fires, and that it was not within the contemplation 
' of the parties that plaintiff would rely upon notice from defendant to in- 
crease water pressure in its fire lines, or would suffer damage by the 
engineer's failure to increase such water pressure. 

6b Evidence ^=»588 — Oonclusivenesss on Jury. 

Where, in support of its contention that such damages were not within 
the contemplation of the parties, defendant's witness, under whose super- 
vision the gong was placed in^ the engine room^ testified that he did not 
know what it was placed there for, or what the gong was placed in the 
' fire hall for, the Jury was not bound to accept such testimony, as the 
logical deduction therefrom was that defendant did not know why it 
transacted any business at all with plaintiff. 

' ^s»For other cases see same topic ft KBT-NUMBBR tn all Key-Numbered Digests A Indexes 
243 F.— 51 
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7. Dai£aoes ^=»188(3) — Evidence — Consequences of Neouoence. 

In an action for a flre-alarm company's negligent failure to transmit a 
fire alarm received at Its central office to plaintilTs engine room, resulting 
In the engineer failing to supply sufficient pressure to fight the fire, 
where there was abundant evidence to sustain a finding that. If the 
engineer had been promptly notified of the fire, he would have been able to 
furnish sufficient pressure to extinguish the fire while It was confined to 
the motor box In which it originated, and no damages were allowed for 
the destruction of the motor box, the damages were not so speculative 
and dependent upon changing, uncertain, and undeterminable contingen- 
cies as to defeat a recovery. 

8. TBIAL ^=s>192 — iNSTBUCnONS — STATEaiENT AS TO, UNDISPUTED FACTS. 

Where the contract between the parties was silent as to the services to 
be performed by defendant In connection with Its fire-alarm system, and 
when the charge was given every one connected with the trial knew that 
the written instrument did not contain the complete contract between 
the parties, the court committed no error In so telling the Jury. 

9. Appeal and Ebbob <S=>1062(4) — ^Habmless Ebbob — Submission of Ques- 

tions OF Law. 

Though, as there was no dispute as to the real consideration moving 
from defendant to plaintiff for such contract, It might not have been error 
for the court to tell the jury that the transmission of such fire alarms 
'should be considered a part of the consideration, the submission of this 
question to the jury was not error of which defendant could complain, 
where they found the contract to be just what the court would have been 
obliged to tell them it was, especially where the jury were required to 
determine the specific issue as to whether the want of water pressure was 
caused by the failure to receive the requisite notice from the defendant, 
and whether, if the pressure had been sufficient, the fire could have been 
confined to the motor box in which It originated. 

10. Negligence ^=>136(26) — Contbibutobt Negligence — Questions for 

JUBY. 

The question of contributory negligence is usually one of fact for the 
jury. 

11. Witnesses ^=>237(4) — Examination — Questions Assuming Facts. 

In an action against a fire-alarm company for failure to transmit a fire 
alarm to plaintiff'^ engine room, where a witness testified that when he 
first discovered the fire it was confined to a motor box, a question asked 
him as to how long it was after he got bacjt up to the motor box before the 
fire spread to a leaf-lard cooler, was not objectionable as assuming with- 
out testimony, and in the face of the physical facts, that the fire originat- 
ed in the motor box. 

12. Appeal and Ebbob ^=5>501(4) — Recobd — Pbesentation of Exceptions. 

A contention that the court In its charge assumed a fact cannot be re- 
viewed where It does not appear from the record that any exception was 
taken to such statement. 

13. Evidence ^=»131 — Admissibility — Conditions Afteb Injuby. 

In an action against a fire-alarm company for negligent failure to trans- 
mit a fire alarm to plaintiff's engine room, resulting in the engineer fall- 
ing to furnish sufficient water pressure, there was no error in admitting 
evidence of a test of the water pressure just prior to the trial, where the 
evidence tended to show that the conditions were the same and plalntltf 
had offered to let the defendant make the test Itself at plaintiff's expense. 

14. Evidence ^=:»183(2) — Secondaby Evidence — ^Admissibility of Evidence 

of Destbuction of Pbimaby Evidence. 

Where defendant's employ^, in charge of its central office, testified as 
to what he read upon the tape on which the fire alarm was registered, it 
was not error to admit his testimony that he burned the tape, as the record 

^=:9For other cases see same topic & K£Y-NUMBER in all Key-Numbered Digests & Indexes ' 
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thereon was tbe original and best evidence of the fire alarm, and it was 
proper to show its destruction in order to make the testimony of the 
witness competent 

15. Damages ^=>214 — Instructions — Reduction of Damages. 

In such action, the Instruction given by the court on the question, as to 
plaintlfiTs duty to notify the engine room by means of a push button and 
buzzer installed by Itself held as favorable to defendant as it could ask. 

16. Contracts ^=:»275 — ^Pbrforuance — ^Degrxb of Oare Required. 

Where defendant Installed a fire-alarm systemi In plalntlflTs plant, and 
agreed upon receipt of fire alarms to transmit them to defendant's en- 
gine room and fire hall, defendant was only required to exercise ordinary 
care, but the care to be exercised must be considered with reference to 
the surrounding circumstances, and, as any service but prompt service 
would .be worthless, prompt service was required. 

In Error to the District Court of the United States for the Western 
District of Missouri; Arba S. Van Valkenburgh, Judge. 

Action by Morris & Co. against the Missouri District Telegraph 
Company. Judgment for plaintiff, and defendant brings error. Af- 
firmed. 

Percy B. Eckhart, of Chicago, 111., and P. E. Reeder, of Kansas City, 
Mo. (Albert T. Benedict, of New York City, and Edwin Camack, 
Maurice H. Winger, and New, Miller, Camack & Winger, all of Kan- 
sas City, Mo., on the brief), for plaintiff in error. 

M. W. Borders, of Chicago, 111., and Frank P. Sebree, of Kansas 
City, Mo. (Borders, Walter & Burchmore, of Chicag:o, 111., and Sebree, 
Conrad & Wendorff, of Kansas City, Mo., on the brief), for defendant 
in error. 

Before CARLAND, Circuit Judge, and RINER and MUNGER, 
District Judges. 

CARLAND, Circuit Judge. Defendant in error, hereafter called 
plaintiff, sued plaintiff in error, hereafter called defendant, to recover 
damages resulting from a fire in its packing house at Kansas City, Kan., 
which damages it is alleged were caused by the negligence of the de- 
fendant. The plaintiff recovered a verdict, and the defendant has 
brought the case here assigning error. 

At the commencement of the trial in the court below counsel for de- 
fendant moved the court orally for judgment in its favor upon the 
pleadings. The grounds of the motion were (a) that the written con- 
tract set forth in the complaint did not impose upon the defendant any 
duty such as was alleged to have been violated by it ; (b) that the dam- 
ages claimed were not the proximate result of the alleged violation of 
duty ; (c) that the damages sustained were so speculative and uncertain 
as to be impossible of ascertainment. These same questions were sub- 
sequently raised by objections to the introduction of evidence, requests 
to charge, and also, by motion for a directed verdict. We prefer to 
consider the same generally, regardless of how the questions were rais- 
ed. Looking at the evidence in its most favorable aspect with refer- 

^=9For otber cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Inaexes 
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ence to the case of the plaintiff, as we are bound to do on a motion for 
a directed verdict, the following facts appear from the record : 

Sinc« 1905 the plaintiff has maintained and operated a packing plant 
at the dty of Kansas City, Kan., and in connection therewith has con- 
ducted the business of buying and slaughtering cattle, hogs, and sheep, 
dressing, curing, and preparing the meat for food, and manufacturing 
the by-products thereof. The plant consisted of 20 buildings, varying 
in size from 20 feet by 40 feet to 150 feet by 175 feet The buildings, 
witli a few exceptions, were six stories high with basement separated 
by fire walls. Ever since the plant started, in 1905, the plaintiff has 
maintained a fire department of its own located on the third floor in 
building No. 12. Froni five to seven men are employed as firemen. 
The firemen have a room located as above called the. fire hall, in which 
they sleep at night. The firemen were on duty on holidays and Sun- 
days as well as week days. The department was equipped with a full 
fire hall equipment. A fire gong was placed therein by the defendant 
14 inches in diameter. This gong connects with the central office of the 
defendant by an electric wire. It has no other connection. There were 
in the fire hall also a tape register and telephone placed therein by the 
defendant. The tape register is connected with the central office of the 
defendant' and with no other place. 

The plaintiff also maintains in its plant a room called the engine 
room, about 500 feet south of building No. 11, in which the fire in con- 
troversy occurred. The engine room is equipped with ice machines, 
pumps, and generators. In each comer of building No. 11 were risers 
or water pipes for fighting 'fire. Fire hose was attached to these pipes 
on each floor. These water pipes were connected directly with pump)s 
in the engine room. There was a continuous water pressure of from 20 
to 40 pounds maintained in these water pipes. The pumps are connect- 
ed with the Kaw river and also with the city water system. The risers 
or pipes spoken of are six inches in diameter. There was no communi- 
cation from the fire hall to the engine room by telephone. The defend- 
ant had installed in the engine room a fire gong and ticker service. 
The gong was 14 inches in diameter. The ticker service was the same 
as in the fire hall. 

It was the invariable practice of the defendant at 6 o'clock in the 
morning and at 5 :30 o'clock in the evening to test the fire-alarm service 
thus installed. The plaintiff itself placed in the fire hall and in the en- 
gine room a four-inch buzzer bell, so that the fact could be verified as 
to whether the engine room and the fire hall had received the same no- 
tice, when a test was being made. A wire ran from the fire hall into the 
engine room-, which connected these bells or buzzers. 

The defendant owns and operates Night Watchman's Telegraph Sig- 
nal and Fire-Alarm Boxes, also Fire-Alarm Register Circuits. It 
installs these boxes and fire-alarm register circuits in large manufac- 
turing and mercantile plants, and, for a rental agreed upon, performs a 
service in connection therewith which has for its only object fire pro- 
tection. January 1, 1910, defendant entered into a written agreement 
with the plaintiff as follows; 
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"That for the consideration hereinafter named, the District Comimnr 
agrees, at ius own expense, to promptly place <hi the premises of the sulv 
scrlber at — 

Boxes. F. A. BegistersL 

Chicago, nis , 172 2 

St. Joseph, Mo 62 1 

East St. Louis, Ills 5a 1 

Kansas City, Kan.... 48 1 

Night Watchman's Telegraph Signal and Flre-Alarm Boxes and Fire Alarm 
Register Circuits, with aU necessary wire connections and other apparatus for 
the efficient working of the same. 

'*The District Company further agrees to install such boxes, gongs, and 
registers as may be ordered T>y the subscriber, on premises hereafter acquired 
by subscriber, at prices herein proTlded for. 

"The watchman of the said subscriber shall communicate with the central 
office of the District Company by means of the said signal boxes, at such in- 
tervals during the night, commencing at 6 o'clock p. m., and ceasing at 7 
o'clock a. m., Sundays and holidays included, as shall from time to time be 
determined upon by said subscriber, and by the same reported in writing to 
the office of the District Company. 

"The District Company shall receive the signals of the watdiman or other 
person for the time being in charge of said premises, and record the time when 
the same shall be so received; and in default of such watchman, or other 
person in charge as aforesaid, making such signals within ten minutes of 
the time after said signal is due according to the list then in force .between 
the said parties, and said District Company shall and will forthwith send its 
roundsman to the premises and ascertain the cause of such failure or neglect 
of signaling. 

"The District Company further agrees to furnish to the said subscriber a 
dally report in writing, showihg the several times at which signals were re- 
ceived during the previous night, and also tlie excuse or explanation given 
by the watchman for any failure to signal as aforesaid. 

"In case of accident or disability of the watchman of the said subscriber, 
the said District Company will furnish a temporary watchman, for which a 
reasonable charge shall be made. 

"The said subscriber hereby agrees to pay for such service the sum of 
eighteen ($18.00) dollars per annum for each combination fire alarm and 
watch service box; one hundred ($100.00) dollars per annum for each gong 
and register circuit with one location ; and fifty ($50.00) dollars per annum for 
each additional gong and register location on such circuit, for the period of 
five (5) years and thereafter untU one year's notice has been given in writing by 
the subscriber of a desire to terminate this contract. Payments to be made 
monthly. 

"Additional boxes will be installed as ordered by sulwcrlber, who hereby 
agrees to pay for each such added box eighteen ($18.00) dollars per year. 

"The said subscriber also agrees to reimburse said District Company for 
any change or alterations made after installatlop and approval of same, where 
such changes are made to accommodate alterations in subscriber's premises. 

"This agreement shall be effective as of January 1, 1910, and cancels all 
agreements heretofore made between the subscriber and 'any associated Dis- 
trict Company for fire-alarm and watch service in the plants herein named. 

"It is further agreed that, in the event of the destruction by fire or other 
casualty of any portion of the aforesaid premises, the rental hereunder shall 
be reduced in the proportion that said boxes are thereby rendered out of serv- 
ice, at the rate per box provided for by this contract 

"It is further understood and agreed that the said instruments, and all 
wires and other apparatus hereto, shall be and remain tlie sole property of 
the District Company ; and the said subscriber hereby authorizes and empow- 
ers the District Company, or its agents or assigns, to enter any building and 
remove the said Instruments, provided that the said subscriber shall have 
failed to pay over to the District Company the stipulated rental monthly 
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aforesaid, or any other charge for service or expenditures that the said 
District Company may have been called upon to perform, either by signal 
or that have accrued under any of the provisions of this contract" 

As the name of the boxes indicates, they performed two functions, 
viz. watchman's telegraph signal described in detail in the above con- 
tract and fire-alarm service. To give the fire alarm the watchman or 
other person, in accordance with permanent directions on the fire-alarm 
box, would break a glass thereon and turn a certain lever to the right. 
By so doing the number of the box would be recorded on the same tape 
that received the watchman's signals in the central office of defendant, 
but, in place of registering the number of the box once, it would regis- 
ter the number eight times. When a fire alarm was received at the cen- 
tral office from the plant of the plaintiff, it was the duty of the operator 
of defendant at the central office to throw a switch, requiring but a 
fraction of a second, and thereby turn the fire-alarm signal back to the 
plaintiff's fire hall and engine room, the whole operation requiring about 
thirty seconds. Over the objection of defendant's counsel, plaintiff 
was permitted to show that defendant had been for five years prior to 
January 1, 1910, for a rental agreed upon performing watchman's signal 
and fire-alarm service as above detailed. While this service was being 
performed as indicated the written contract above set out was execut- 
ed, there being no change in the manner of service except that instead 
of the telephone the defendant installed, in connection with the fire- 
alarm service, a gong and register line in the plant of the plaintiff to 
connect with its central office. 

Laying aside the manner in which the watchman's signals were made 
and recorded as not being involved in the present action, the manner of 
receiving and reporting fire alarms was as follows : The defendant's 
central office was located in a room also occupied by the Western Union 
Telegraph Company at the Livestock Exchange, Kansas City, Kan. 
There is a table in the central office on which are placed a series of 
rasters. These registers are electrical instruments that record the 
number of the box pulled by the watchman in the plant of the plaintiff. 
There was one register for each plant for which a fire-alarm service 
was being rendered. At the time of the fire hereinafter mentioned 
there were about twelve registers. 

The register in connection with the fire-alarm service rendered to 
the plaintiff was connected with the fire hall and' engine room of 
the plaintiff by wire. There was a wire that connected with the 
watchmen's boxes which permitted the fire-alarm signal to come to 
the central office, and there was also another wire that connected the 
central office with the registers and gong in the fire hall and engine 
room. There was no connection between the plant of the plaintiff and 
the central office of the defendant for fire-alarm purposes except the 
wire which operated the gong and register. The gongs in the fire hall 
and engine room were for tibe purpose of notifying the fire hall and 
engine room that a fire-alarm signal was coming. The gongs could 
not be rung except by the operator in the office of the defendant. The 
defendant had installed in the plant of the plaintiff 48 of the watch- 
man's telegraph signal and fire-alarm boxes. Under ordinary circum- 
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Stances if a fire alarm^ would be signaled from one of the boxes in 
Ihe plant of the plaintiff to the central office, the operator receiving 
the signal would communicate it to the fire hall and engine room with- 
in eight or ten seconds. 

On July 7, 1912, one Sheldon, 19 years of age, was the manager 
and in' charge of the central office of the defendant at the stockyards 
exchange, Kansas City,. Kan. He had two employes assisting him in 
the work, M. Q. Williamson and M. W. AUie. They performed the 
services hereinbefore indicated for about 50 subscribers. The plain- 
tiff was one of them. The ordinary duty of the employes was to 
place upon large sheets of paper, which had the numbers of the fire- 
alarm boxes in any particular plant thereon, the time that any par- 
ticular watchman would pull a box in any particular plant. These 
reports would be coming in practically all day. On the day in ques- 
tion Sheldon's assistant Allie was absent for the day ; Williamson was 
on duty that day, but at about 12:07 tol2:10 o'clock went out for his 
luncheon. After Williamson left, Sheldon, the only remaining em- 
ploye, took his lunch and went to a place in the central office 15 or 
20 feet from the fire-alarm register. Sheldon did not hear any fire 
alarm from the time he commenced eating his luncheon. 

While Sheldon was eating his kmch, and about 12:22, there came 
a call from plaintiff's plant over the telephone, which was received 
by an employe of the Western Union, who told Sheldon that the plain- 
tiff was on the 'phone and wanted to talk about a fire. Sheldon went 
to the 'phone, and the plaintiff asked if he (Sheldon) got the fire alarm. 
Sheldon answered, "Yes." That is all there was said on the 'phone. 
In fact, Sheldon did not know that a fire alarm had been received. 
He then went to the register to see if a signal had been recorded, and 
found that while he was away eating his lunch three separate fire- 
alarm signals had been received from the plant of the plaintiff, and 
not one of them had been turned back to the fire hall or engine room 
of the plaintiff. Sheldon then notified the city fire department of Kan- 
sas City,' Kan., and burned the tape upon which was recorded the fire 
alarms. 

A few minutes after noon of July 7, 1912, Mr. Clark, the motor 
tender who was looking after the various motors in the plant of the 
plaintiff, while he was going around to see that they were oiled and 
in proper condition, went from building No. 10 into No. 11 on the 
fifth floor to examine a motor, when his attention was directed to 
smoke coming from a motor box in which was a motor that fur- 
nished the power to operate a system of fans in a lard cooler. The 
box was up against the ceiling and was four feet square. There was 
no' flame discernible at that time. Clark immediately ran to the fire 
hall, which was on the third floor of building No. 12 adjoining build- 
ing No. 11. In the fire hall -were four or five firemen, and on his 
way to the hall he was "hollering" fire! The firemen immediately 
secured their spanners, and followed Clark to the fire. Clark esti- 
mated that it took one minute from the time he discovered the smoke 
until he and the firemen were back at the motor box. Robert Hooper, 
chief of plaintiff's police, who was coming up the stairway to the fire 
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hall to eat his lunch, heard Clark cry fire in coming to Hie fire haD, 
and he immediately ran to a window and called to his assistant, whom 
he had left on the loading deck, to pull one of these fire alarm boxes. 
When Hooper reached the window he saw Henry Haberle, a fireman, 
turning iti a fire alarm through one of the combination boxes of the 
defendant. The time of giving the first alarm is definitely fixed at 
12 :00 o'clock and eight minutes by Hooper's watch, and 12 :09 by the 
time of the defendant. Upon reaching the scene of the fire the fire- 
men coupled up 50 feet of hose that reached within 25 to 30 feet of 
the motor box, but there was no fire pressure in the water pipes, and 
as a result the water merely ran over the end of the nozzle, not even 
reaching the motor box. The assistant fireman then immediately ran 
and turned in another fire alarm. In the meantime the firemen pro- 
cured 50 feet of hose from another corner of the room, and put it on 
the first section, and again turned on the water, but there was no 
pressure. The assistant fireman turned in a third fire alarm. Then 
one of the firemen climbed up and opened the motor house door, and 
the smoke and flames shot out. The testimony showed the pumps in 
the engine room were able to furnish and throw 300 gallons of water 
per minute 120 feet. 

After the second hose was obtained and attached, and there still 
being no pressure, the assistant fireman ran down five flights of stairs 
to the engine room, which was distant 650 feet, and notified the en- 
gineer of the fire, and, the pumps and apparatus being in ^ood condi- 
tion, a fire pressure was immediately given; but by this time the 
. smoke drove the firemen out of the room where the fire occurred, some 
being compelled to go down the fire escape, and others being carried 
out to avoid suffocation. 

There are many other facts in the record which sustain the verdict 
rendered, but the foregoing statement is deemed sufficient to present 
the important questions in the case. It is not disputed but that there 
was ample evidence to sustain the verdict of the jury as to the amount 
of damage which resulted from the fire if any damages wer^ recover- 
able. There was also ample evidence to sustain the claim of the 
plaintiff that, had the fire-alarm signals which were transmitted to 
the defendant at its central office been immediately turned back to the 
engine-room of the plaintiff, a sufficient water pressure would have 
at once been obtained to have extinguished the fire while it was cqp- 
fined to the motor box. No damage was allowed for the destruction 
of the motor box. The negligence of which complaint is made is, of 
course, the failure of the operator at the central office of defendant 
to give the engine room in the plant of the plaintiff immediate notice 
of the fire alarm, so tliat sufficient water pressure could h^ supplied 
to extinguish the fire. 

Turning now to the written contract hereinbefore mentioned, it 
will be seen that it discloses the service to be performed by the de- 
fendant in connection with the watchman's signals in detail. When 
we come, however, to the service to be performed by the defendant 
with reference to the fire-alarm register, we find that the contract is 
silent except as to the fact that the defendant agrees to install a fire- 
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alarm register. This being the condition of the written contract, coun- 
sel for defendant raise Ae point that* the written contract nowhere 
provides that the defendant should perform the duty which it is 
alleged the defendant failed to perform. 

[1,2] It is further contended in this connection that parol testi- 
mony is not admissible to vary, contradict, add to, or qualify the terms 
of the written instrument, and the learning upon the question of latent 
and patent ambiguity has been cited from 1630 (Lord Bacon's Rule 
23) to the present time. There is no doubt about the rule, but, as is 
true of most rules, it has numerous qualifications as well established 
as the rule itself. Among these qualificationsr Js the one that permits 
the introduction of parol testimony to show that a written contract 
was without consideration or that the consideration stated in the writ- 
ten instrument was not all of the consideration. In Richardson v. 
Traver, 112 U. S. 431, 5 Sup. Ct 206, 28 L. Ed. 804, it was said : ;it 
is elementary learning that evidence may be given of a consideration 
not mentioned in a deed, provided it be not inconsistent with the con- 
sideration expressed in it" 1 Greenleaf on Evidence, 286; 2 Phil- 
lips on Evidence, 353 ; Mills v. Dow, 133 U. S. 423, 10 Sup. Ct. 413, 
33 L. Ed. 717; Fire Insurance Association, Ltd., v. Wickham, 141 
U. S. 564, 12 Sup. Ct. 84, 35 L. Ed, 860. The written contract pro- 
vided that the defendant should install one fire-alarm register circuit 
in the plant at Kansas City. The inquiry naturally arises, what for ? 
The contract does not specify the purpose of its installation, and mere 
installation would be worthless unless some service was to be per- 
iormed in connection therewith. It then becomes material to in- 
quire if there was any other consideration than the mere installation 
of the register circuit which the defendant was to perform for the 
annual rental of $18 for each watchman's signal and fire-alarm box, 
and $100 per annum for each fire-alarm registei^. It is proven that 
there was an additional consideration to be given by tfie defendant' 
by the fact that the defendant performed a service in connection there- 
with, without which the fire-alarm raster would have been worth- 
less. It was competent to show this additional consideration by parol 
testimony, as it was not inconsistent with the written contract and de- 
fendant admits that the service was performed as proven. If the de- 
fendant had sued the plaintiff for the $100 rentsil and the plaintiff 
had sought to defend by showing that tlie written contract was void 
for want of consideration to be performed by the defendant, certainly 
in such a case the defendant would be allowed to show just what the 
consideration was as understood and acted upon by both parties to 
the contract. We have no doubt that parol testimony was competent 
to show the actual consideration for the contract on the part of the 
defendant, and that the contract must be construed in accordance with 
the construction given to the same by the parties themselves in acting 
under it. ^ 

[3, 4] It is next contended that plaintiff, by accepting and retaining 
possession of a triplicate copy of the original contract in question for 
a period of over two years, without malang any objection that it did 
not contain all of the terms intended to be incorporated therein, there- 
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by ratified said contract, and accepted it according to its terms, and 
is now estopped from claiming that it does not express the agreement 
of the parties. There is not a single element of estoppel in the con- 
duct of the plaintiff, for it received at all times from the defendant 
the service for which it claims it contracted. If either party should 
be estopped it should be the defendant, as during all the time men- 
tioned it performed the service contended for by plaintiff without ob- 
jection. If the defendant was ever going to say that the contract did 
not provide for the performance of the service for which the plain- 
tiff was paying, it was its duty to make the objection immediately after 
the contract was executed or forever after remain silent. 

[5, 6] It is next contended that the plaintiff should not be permit- 
ted to recover in this case for the reason that the evidence does not 
disclose that the defendant had any notice that the plaintiff would not 
maintain at all times sufficient water pressure to fight fire, and it was 
not within the contemplation of the parties when the contract was exe- 
cuted that the plaintiff would rely upon notice from the defendant to 
increase the water pressure in its fire lines, or that the plaintiff would 
suffer damage by reason of the failure of the engineer of the plaintiff 
to increase the water pressure in its .own fire-fighting system. In con- 
sidering this contention, it must be borne in mind that the whole serv- 
ice rendered by defendant to plaintiff and for which it was paid was 
to discover fire and prevent tjie spread thereof after discovery. It 
would be contrary to the common knowledge and experience of man- 
kind to expect that the plaintiff would at all times keep up a sufficient 
water pressure to fight fire when there was no fire. It would be con- 
trary to the general practice of fire departments generally. To say 
that it was not within the contemplation of the parties that the plaintiff 
would rely upon notice to the engine room so as to increase the water 
pressure would be to say that the officers and employes of defendant 
did not know why it placed a gong in the engine room. It is true that 
the witness Brownson, under whose supervision the gong was placed in 
the engine room, testified that he did not know or learn what the gong 
as placed in the engine room for, when it was so placed, and he also 
testified that he did not know what the gong was placed in the fire hall 
for. The logical deduction from this testimony is that the defendant 
did not know why it transacted any business at all with the plaintiff 
or for what purpose. The jury was not bound to follow such testi- 
mony when we consider that the only object for which plaintiff paid the 
defendant thousands of dollars per annum was fire protection. Con- 
ceding, for the sake of argument, that defendant did not know that 
the plaintiff at all times did not maintain a sufficient water pressure 
to fight fire, nevertheless it received thousands of dollars annually 
from the plaintiff for notifying it of the discovery of fire in its plant 
immediately, as the service was worth nothing unless performed with 
the utmost promptness. It is not competent, therefore, for the de- 
fendant, in the face of undisputed negligence, to say that it did not 
know for what purpose the plaintiff wanted the service performed. It 
was the defendant's duty to give the notice; the plaintiff's duty to 
make such use of it as the circumstances demanded. 
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[7] Jt is next contended that the evidence in the case, with respect 
to the particular point at which the fire might have been stopped in the 
event the water pressure had been adequate, is indefinite and uncertain, 
and the damages sought to be recovered are so speculative and depend- 
ent upon numerous, changing, uncertain, and undeterminable contin- 
gencies that the most the jury could do and did do was to guess at the 
amount of the damage which might have been occasioned by the fail- 
ure of the engineer to increase tfie water pressure; consequently the 
court should have limited the amount of the recovery in any event 
to nominal damages. It is true that the defendant did not start the fire 
that destroyed plaintiff's property, but, contrary to the facts in the 
telephone cases cited (Volquardsen v. Iowa Tel. Co., 148 Iowa, 77, 126 
N. W. 928, 28 L. R. A. [N. S.] 554; S. W. Telegraph Co. v. Thomas 
[Tex. Civ. App.] 185 S. W, 396; Providence Washington Ins. Co. v. 
Iowa Tel. Co., 172 Iowa, 597, 154 N. W. 874, and others), there is 
.only one finding which must be made in order to establish the negli- 
gence of the defendant as the proximate cause of the destruction by 
fire of the property for which damages were recovered, and that is the 
finding that the engineer at the engine room, if he had been promptly 
notified of the fire, would have been able to furnish sufficient water 
pressure and extinguish the fire while it was yet confined to the motor 
box. There is abundant evidence to sustain the finding of the jury 
upon this question. In this connection it must be borne in mind that 
telephones are not rented for the special purpose of notifying the lessee 
of tile discovery of fire. 

In the Volquardsen Case, supra, the Supreme Court of Iowa said: 

• "Of course, If the failure to put out the Hre was the direct and natural con- 
sequence of the unreasonable delay in making the connection (telephone), then 
there could be no doubt as to defendant's llabUity." 

In the telephone cases it appeared that there were several links in 
the chain of sequences that were' involved in doubt and speculation. 
In the present case the whole service for which defendant was paid 
was to notify the plaintiff of the discovery of fire, and the evidence 
does not leave the question as to whether the engineer of plaintiflF, if 
he had received the notice of fire in time, could have furnished suf- 
ficient water pressure to extinguish the fire whHe confined to the motor, 
in doubt and speculation. 

[8^ 9] It is next contended that the trial court committed prejudicial 
error in submitting the construction of the contract sued upon to the 
jury, and in instructing the jury that the written instrument dated Jan- 
uary 1, 1910, did not contain the complete contract of the parties. At 
the time the charge was given to the jury every one connected with 
the trial knew that the written instrument did not contain the com- 
plete contract between the parties, and the court committed no error 
in so saying. As there was no dispute as to what the real consider- 
ation moving from the defendant to the plaintiflf was, it would not 
have been error perhaps if the court had stated to the jury that the 
service actually rendered by the defendant to the plaintiff under the 
contract should be considered a part thereof. It would have been 
obliged to say this if it construed the contract itself, but, even if it 
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be conceded that it was the duty of the court to so state to the jury, 
still the error, if any, in submitting the question to the jury was not 
error of which the defendant can complain, because the jury found 
the contract to be just what the court would have been obliged to 
tell them it was if he had not submitted the question to them. The 
jury, moreover, were not given a roving commission to create a con- 
tract upon guess or conjecture, for the reason that the court submit- 
ted the specific issue to the jury as to whether or not the want of 
water pressure was caused by the failure to receive the requisite no- 
tice from the defendant, and as to whether if water pressure had been 
sufficient the fire could have been confined to the motor box. 

[10] It is next contended the court should have directed a verdict 
for the defendant because all the evidence offered by the plaintiff dis- 
closed as matter of law that the damage claimed to have been sus- 
tained by it was caused and directly contributed to by its own negli- 
gence and that of its agents and servants. In regard to this conten- 
tion it is clear that the facts in evidence were not such as would have 
allowed the court to decide as a matter of law that tlie plaintiff was 
guilty of contributory negligence. The question of contributory negli- 
gence is usually a question of fact for the jury, and it cannot be said 
that all reasonable mijn would have decided that the plaintiff was guil- 
ty of contributory negligence, when under a proper charge 12 men 
have already said that it was not. Upon this question it also may 
•be remarked that plaintiflf paid many thousands of dollars per annum 
under the written contract so as to be notified of the discovery of fire 
in its plant, which was the business the defendant was engaged in, 
and the contract between the parties. The plaintiff had a right to rely 
upon and receive such notice at the engine room and fire hall. Its fire 
department and its fire equipment was of no value or use unless this 
service was promptly performed by the defendant. When the service 
that was to be performed promptly by the defendant and upon which 
plaintiff relied failed, it is not strange that there was some delay or 
want of prompt action in turning to other means for putting out .the 
fire. Defendant cannot be heard to criticize the acts of the plaintiff 
in putting out the fire too severely when these acts resulted from the 
failure of the defendant to perform its duty towards the plaintiff. 

It is next contended that the burden of proof was on the plaintiff 
to show by a preponderance of the evidence that it was the negli- 
gence of the defendant, and not its own negligence, or that of its 
servants, inevitable accident, or some other cause, which was the prox- 
imate cause of the damage ; and the court should have directed a ver- 
dict for the defendant because, under all of the evidence, the jury was 
compelled to and did render a verdict based solely upon guesswork, 
speculation, and conjecture as to the proximate cause of the damage. 
This contention needs but little consideration. It is, of course, true 
that the burden of proof to show negligence was upon the plaintiff and 
the jury were so told. The amount of the damages was not contested 
seriously. The evidence in regard to the negligence of the defendant 
was undisputed, and the real question for the jury was as to whether, 
if the engineer had received the fire notice as it was delivered to the de- 
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f endant, he could have furnished sufficient water pressure to extinguish 
the fire while confined to the motor box. The evidence upon this ques- 
tion was not a matter of guess or speculation, but there was direct 
testimony upon which the jury could find the fact 

It is next contended that the court erred in permitting witnesses to 
testify upon the assumption that the fire spread from the motor box 
to the lard cooler, and in assuming in his charge to the jury tluit the 
fire originated in the motor box and spread from the motor box to the 
lard cooler, without any testimony in support thereof, and in face of 
the physical facts disclosed by the evidence that the fire actually did 
originate in the walls of the lard cooler. When the question was put 
to the witness Hooper which assumed that the fire spread from the 
motor box to the leaf-lard cooler, an objection was made by defendant 
that it was assuming a fact not proven. This objection was sustained. 

[11,12] The witness Clark when upon the stand was asked the 
question : "Mr. Clark I wish you would give the jury your best recol- 
lection as to how long it was after you got back up to the motor box 
before the fire spread to the leaf-lard cooler." Answer : "Within eight 
or ten minutes." This question was objected to as leading, suggestive, 
calling for a conclusion, and assuming something not shown. The ob- 
jection was overruled, and an exception taken. But Clark had already 
testified, without objection, that when he first discovered the fire it 
was confined to the motor box, so that it was not objectionable to ask 
Clark how long after he got back to the motor box was it before the 
fire spread to the leaf-lard cooler. There was no error in this ruling. 
In regard to the court assuming in its charge that the fire started in the 
motor box, it does not ai>pear from the record that there was any ex- 
ception taken to such statement. 

[13] It is next contended that the court erred in admitting any evi- 
dence or proof of the test of the water pressure made just prior to 
the trial, which testimony was given by the witnesses Willard and 
Mercier. We see no objection to the admission of this testimony. 
American & English Enc. of Law, vol. 12, pp. 401, 402. The evidence 
tended to show that the conditions when the test was made were the 
same as when the fire occurred, and the plaintiff offered to let the de- 
fendant make the test at the expense of the plaintiff and report the 
same thereof to the court and jury, and the offer was refused. 

[14] It is next contended that the court erred in admitting the testi- 
mony of the witness Sheldon to the effect that he burned the tape in 
the central office which registered the fire call sent in from the plant of 
the plaintiff at the time it is claimed the fire was discovered. It is 
urged that such testimony tended to inflame and arouse the passion 
and prejudice of the jury against the defendant. The record made 
on the tape by the register was the original and best evidence of what 
the fire alarm was, and it was proper to show the destruction of the 
original and best evidence in order to make the testimony of the wit- 
ness competent as to what he read upon the tape when he went to the 
instrument after eating his luncheon. 

[15] It is next contended that the court erred in refusing to give the 
following instruction to the jury: 
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"The court Instructs the Jury that If you find from the evidence that prior 
to July 7, 1912, the plalntijff Installed an electrical gong or bell in the engine 
room of the plant connected with a push button in the fire hall, and promul- 
gated a rule to the firemen and employes in the engine room that in case of a 
fire that the firemen should push the button in the fire hall and ring said bell 
in the engine room for the purpose of notifying the employes in the engine 
room to turn on fire pressure, and that upon the ringing of said bell it was 
the duty of the employes in the engine room to Increase the water pressure on 
the fire line for the purpose of fighting fire, then your verdict must be for the 
defendant." 

The court in its charge, in reference to tht buzzer in the hall and 
engine room operated by a push button, charged the jury as follows: 

"Now, then, in view of the law as thus stated let us consider the push button 
arrangement and small gong between the fire hall and engine room. You will 
recall that fire pressure was one hundred and twenty-five pounds. It is 
contended on behalf of the plaintiff that this gong was used only in testing 
the apparatus, and when pressiu'e was to be put on for some comparatively 
unimportant purpose ; such pressure as, according to the witness Norman, an 
engineer, would not exceed seventy pounds, and which would not require the 
engineer to stop the machinery and throw all pressure into the fire mains, as 
was the procedure in case of fire. Witnesses for the defendant claim that this 
push button and gong were used and to be used ia case of actual fire and in 
blind tests. If you find the situation to be as contended for by the plaintiff 
in this regard, then this special line would cut no important figure in this 
controversy in any event. If you find it to be as the defendant claims, and 
as Just stated, then you have still a further matter to consider. Ooncededly. 
whether for tests or more important purposes, this line between the fire liall 
and the engine room was installed by the plaintiff itself entirely apart from 
and disconnected with the fire-alarm system installed by the defendant com- 
pany. You will determine to what extent plaintiff intended it to supplement 
and aid the latter system, if at all ; but this fact appears practically without 
dispute as the court recalls it ; when a box was pulled for fire, and an alarm 
sent into the central office of the .Missouri District Telegraph Company, the 
practical operation of the system caused that alarm and notification to be sent 
back immediately, and within a few seconds, to the engine room of the plain- 
tiff ; the big gong was rung and the number of the box registered. Then, so 
engineer Norman says, and he is corroborated by other witnesses, under the 
rules the engineer blew the whistle three times, dipped the lights throughout 
the plant, shut down the machinery to the extent of throwing all pressure 
into the fire mains to bring that pressure and maintain it, so nearly as might 
be, at one hundred and twenty-five pounds, drain the ammonia pipes, and cut 
off electrical connections in the building involved. He needed no other sign 
or signal to impose upon him the duty to do all this ; whatever other checks 
or balances there may have been in that plant, they could not make his duty 
more imperative, nor could they relieve the defendant from the duty of 
giving this notice to the engine room, If you find that was a part of the con- 
tract duty. In other words, the defendant had no right to exact from the 
plaintiff the duty to provide other means to supply the place of those provided 
by the defendant in case the latter failed. You are also to consider then 
whether, under the conditions there existing, in case of actual fire, it was 
deemed essential to get pressure to push the button in the tire hall, and 
whether, under the circumstances and conditions there existing, ordinarily 
careful men summoned to the fire in haste by messenger, with no alarm 
turned in from the defendant company, might not, in reason, have neglected 
to press the button to the engine room, if you find that such a proceeding un- 
der such circumstances was usual, but not absolutely essential." 

We are of the opinion that the court in its charge stated the true 
rule to the jury for its guidance and in "as favorable a manner as the 
defendant could ask. 
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[18] In conclusion, it may be said that the defendant contracted 
with the plaintiff for a certain service which had for its sole object the 
extinguishment of fire in its inception. The plaintiff paid for such 
service in all its plants $6,350 per annum. The very nature of the serv- 
ice denianded the utmost promptness in its discharge. While the care 
to be exercised by defendant would be called ordinary, still the care 
to be exercised must be considered with reference to the circumstances 
surrounding the performance of the duty imposed. What would be 
ordinary care under certain circumstances would not be ordinary care 
under different circumstances. Any service but prompt sen^ice would 
be worthless, so prompt service was required. The jury found that 
the negligence of the defendant was the proximate cause of the dam- 
age suffered by the plaintiff. The defendant must be held to have 
known the dangerous character of fire when uncontrolled, and must be 
held to have known that it would cause large damage in the plant of 
the plaintiff if allowed to spread. With all this knowledge it contracted 
with the plaintiff to notify it in the way indicated, if fire should be re- 
ported to its central station." We see no reason why the defendant 
should not be held liable for damages which were the proximate result 
of its negligence. 

The judgment below is affirmed. 



COLLINS V. MORGAN. 

(Circuit Court of Appeals, Eighth Circuit. May 7, 1917.) 

No. 4680. 

1. Habeas Corpus ^=»4 — Scope of Inquibt. 

A writ of habeas corpus cannot be used as a writ of error, but only for 
the consideration of fundamental and jurisdictional questions. 

2. Habeas Corpus €=»105 — Nature of Writ — Scope. 

A writ of habeas corpus may be employed to correct an excessive pun- 
ishment after that which might have been lawfully imposed has been 
satisfied, upon the theory that a court is without power to impose a 
greater punishment than the law prescribes; but on habeas corpus a 
court has nothing to do with questions arising on the evidence presented 
to sustain the charge. 

3. Habeas Corpus <g=»96 — Scope of Wrft. 

A writ of habeas corpus cannot be used to review a decision upon the 
legal sufficiency of a defense of former Jeopardy. 

4. Habeas Corpus «=>30<1) — Writ — Nature of. 

Mere error of law in the exercise of Jurisdiction, though serious, is no 
ground for the writ of habeas (*5rpus. 

5. Habeas Corpus ^=>92(1) — Scope of Writ. . 

Questions of Jurisdiction even will not always be decided on writ of 
habeas corpus ; the principle being that, if the court had Jurisdiction of 
the case, the writ cannot be employed to retry the Issues, whether of law, 
constitutional or otherwise, or of fact 

6. Habeas Corpus ^e=>92(1) — ^Trial — ^Jurisdiction. 

Whether an act charged in an Indictment is or Is not a crime by the 
law which the court administers is a question within its Jurisdiction. 

^=s»For other cases see same topic & KET-NUMBER in all Key-Numbered Digests & Indexes 
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7. IffDiANS ^=»38(4)— Indian Coxjntbt — Gabbtinq Liquob Into — "Without" 

The Indictment under which petitioner was convicted and sentenced for 
the crime of introducing and carrying Intoxicating liquor into Muskogee 
county, Okl., described the county as being a portion of the Indian coun- 
try, and a part ot what was formerly Indian Territory, and charged the 
introduction and carrying of liquor into said Indian country and into 
the county from without such Indian country. The act of 1895, pro- 
hibiting carrying of liquor Into the Indian Territory, was, before the 
Oklahoma Enabling Act of 1906, in general terms, but after the Enabling 
Act its scope was restricted to the carrying of the liquor into what was 
formerly the Indian Territory from without the new state. Held that, as 
the word "without" means anjrwhere outside, the indictment was suffi- 
cient to charge an offense under the act of 1895, and to support a sentence 
under such act, and hence accused could not obtain release on habeas 
corpus, on the ground that the court was without jurisdiction to impose 
sentence in accordance with the act of 1895, but could proceed only un- 
der the act of 1897, which prohibits the Introduction of liquor into the In- 
dian country. 

8. Habeas Corpus ^=»30(2) — Sufticiency of Indictment — Dibcharoe. 

It is no ground for discharge on habas corpus that the indictment is 
duplicitous, charging In one count offenses under two acts. 

Sanborn, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Petition by Jack Collins, on the petition of T. W. Bell, for a writ of 
habeas corpus against Thomas \^^ Morgan. From an order denying 
the writ, petitioner appeals. Affirmed. 

R. E. Stewart, of Muskogee, Okl., and T. W. Bell, of Leavenworth, 
Kan. (G. W. P. Brown, of Muskogee, Okl., on the brief), for appellant. 

L. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Robert- 
son, U. S. Atty., of Kansas City, Kan., on the brief), for appellee. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON; 
District Judge. 

HOOK, Circuit Judge. This is an appeal from an order denying 
Jack Collins a writ of habeas corpus. The petitioner had been con- 
victed and sentenced for introducing and carrying intoxicating liquor 
into Muskogee county, Okl., and the Eastern judicial district of that 
state. The indictment described the county and district as being a 
"portion of the Indian country of the said United States," and charged 
the introduction and carrying of the liquor "into said Indian country 
and into the county aforesaid from without such Indian country; 
* * * the said county and district having been a portion of the ter- 
ritory of the said United States known as Indian Territory." The sen- 
tence was imprisonment for three years. On writ of error the sentence 
was affirmed by this court. Collins v. United States, 135 C. C. A. 342, 
219 Fed. 670. A rehearing was denied (135 C. C. A. 344, 219 Fed. 
672) ; and a writ of certiorari was denied by the Supreme Court (238 
U. S. 625, 35 Sup. Ct. 663, 59 L. Ed. 1495). The sufficiency of the in- 
dictment and of the evidence to sustain the verdict was not properly 
challenged before us, and was therefore not considered. 

i®=;:>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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. It is now urged that the indictment was under the act of January 30, 
1897 (29 Stat. 506, c. 109), and not under section 8 of the act of March 
1, 1895 (28 Stat. 693, c. 145), as limited by the Oklahoma Enabling Act 
of June 16, 1906 (34 Stat. 267, c. 3335), and that the extent of impris- 
onment imposed upon the petitioner was not authorized by the act of 
1897 and was beyond its power or jurisdiction. If the indictment is 
sustainable under the act of 1895, the term of imprisonment was fully 
authorized. A stipulation as to testimony at the trial is attached to the 
petition for the writ of habeas corpus ; but, regarding it most favorably 
to petitioner as reciting all the testimony (which is doubtful), it is 
clear, as will presently appear, that we cannot consider it. We also 
pass by the contention of the government that petitioner had not served 
the lesser term of imprisonment that could have been assessed under 
the act of 1897. 

[1-5] It is a familiar rule that a writ of habeas corpus cannot be 
used as a writ of error, but only for the consideration of fundamental 
and jurisdictional questions. Collins v. Johnston, 237 U. S. 502, 35 
Sup. Ct. 649, 59 L. Ed. 1071. It may be employed to correct an excess 
of punishment, after that which might have been lawfully imposed has 
been satisfied. This is upon the theory that a court is without power 
to impose a greater punishment than the law prescribes. But in habeas 
corpus a court has "nothing to do with questions arising on the evi- 
dence presented to sustain the charge." Ex parte Carll, 106 U. S. 521, 
523, 1 Sup. Ct. 535, 27 L. Ed. 288. It cannot review a decision upon 
the legal sufficiency of a defense of former jeopardy. Ex parte Bige- 
low, 113 U. S. 328, 5 Sup. Ct. 542, 28 L. Ed. 1005. Mere error of law 
in the exercise of jurisdiction, even though serious, is no ground for 
the writ. McMicking v. Schields, 238 U. S. 99, 35 Sup. Ct. 665, 59 
L. Ed. 1220. Even questions of jurisdiction will not always be decid- 
ed. Henry v. Henkel, 235 U. S. 219, 228, 35 Sup. Ct. 54, 59 L. Ed. 
203. "The principle of the cases is the simple one that, if a court has 
jurisdiction of the case, the writ of habeas corpus cannot be employed 
to retry the issues, whether of law, constitutional or other, or of fact.'* 
Glasgow V. Moyer, 225 U. S. 420, 429, 32 Sup. Ct. 753, 756, 56 L. Ed. 
1147. If the trial court had jurisdiction to try the issues and to ren- 
der the judgment, the sufficiency of the information or of the acts set 
forth in an agreed statement to constitute a crime cannot be considered 
on habeas corpus. Matter of Gregory, 219 U. S. 210, 213, 31 Sup. Ct. 
143, 55 L. Ed. 184. 

[6] Whether an act charged in an indictment is or is not a crime by 
tne law which the court administers is a question within its jurisdiction. 
Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787. In Ex parte Webb, 225 
U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248, the indictment charged an 
introduction of liquor into the Indian country and was clearly under 
the act of 1897. It contained no averment indicating a charge under 
the act of 1895. For the purposes of the applications to the Supreme 
Court for an original writ of habeas corpus and for certiorari to review 
a denial of such a writ by the District Court certain facts were ad- 
mitted. They disclosed that the liquor had not been introduced into 
the Indian country, but had been shipped from Missouri into what was 
formerly Indian Territory. The Supreme Court sustained the juris- 
243 F.— 32 
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diction of the trial court under the act of 1895 and denied the applica- 
tions. It said : 

"Wliether the offense is sufRdently aUeged in the indictment is another 
question, which, on familiar grounds, is not a proper subject-matter tor in- 
quiry on habeas corpus." 

Joplin Mercantile Co. v. United States, 236 U. S. 531, 35 Sup. Ct 
291, 59 L. Ed. 705, is relied on. It arose on certiorari to review a 
judgment of conviction, not on habeas corpus, and is not in point. 

[7] In the case at bar the District Court had jurisdiction of the sub- 
ject-matter and of the person of the petitioner,, and at the most the 
narrow contention is that he was charged only with violating the act 
of 1897 and was punished excessively under the act of 1895. That 
contention will not stand, if the indictment also charged a violation of 
the latter statute, even though informally and indefinitely. The prohi- 
bition of the act of 1895 against carrying liquor into the Indian Terri- 
tory before the passage of tlie Oklahoma Enabling Act of 1906 was in 
general terms. In other words, it was without limitation as regards the 
exterior source of the liquor. A carrying into the Indian Territory 
from anywhere without, whether from some state then organized and 
existing or from the territory of Oklahoma, would have been an of- 
fense. But after the Enabling Act and the creation of the state of Ok- 
lahoma the scope of the act of 1895 was restricted, and it had to be 
shown that the carrying of the liquor into what was formerly Ipdian 
Territory was from without the new state ; that is to say, was in inter- 
state commerce. 

Now, let us look at the indictment, bearing in mind the very narrow 
scopje of our power in habeas corpus. The indictment of petitioner 
clearly conformed to the general terms of the original act of 1895. It 
charged an introduction and carrying of liquor into Muskogee county 
and the Eastern district of Oklahoma, which were averred to be Indian 
country and a part of what was formerly Indian Territory, "from 
without such Indian country." "Without" is anywhere outside. True, 
the term included the part of the state that was formerly Oklahoma 
territory ; but it also embraced the states and countries beyond. It was 
broad enough to signify any state other than Oklahoma as the initial 
point of the carrying into what was once Indian Territory. 

[8] There was enough in the indictment to call for the court's con- 
struction in relation to the act of 1895, and construction is in the ordi- 
nary exercise of jurisdiction. It is quite probable that the indictment 
was framed to charge a violation of both acts,' 1895 and 1897. The 
terms "carry," "Indian Territory," "introduce," and "Indian country" 
were used. The first two are found in the act of 1895, and the last 
two are peculiar to the act of 1897. But, even so, a double charge in a 
single count of an indictment is no ground for discharge on habeas 
corpus. It is not amiss to say that the record before us on the writ of 
error indicates that the sentence of petitioner imder the act of 1895 
was not imposed inadvertently. 

The order is affirmed. 

SANBORN, Circuit Judge (dissenting). When the indictment in 
this case was drawn, and when Jack Collins was tried, the only offense 
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for which the trial court had jurisdiction to sentence him to imprison- 
ment for three years was the introduction of intoxicating liquors from 
outside the state of Oklahoma into that part of the state which had 
been the Indian Territory. There was a large part of that state which 
had never been any part of the Indian Territory. The introduction of 
intoxicating liquors from that part of the state — ^that is to say, their 
introduction from within the state of Oklahoma into that part of that 
state which had been the Indian Territory, or into tPie Indian country 
— ^was an offense for the commission of which the court had no juris- 
diction to impose a sentence of imprisonment for three years. Section 
8, Act March 1, 1895, 28 Stat. 693; Joplin Mercantile Co. v. United 
States, 236 U. S. 531, 546, 547, 548, 35 Sup. Ct. 291, 59 L. Ed. 705. 
There was another act of Congress in force under which the trial court 
had jurisdiction to impose upon the petitioner, Collins, a sentence of 
imprisonment for two years, for the offense of introducing liquor into 
the "Indian country" f^om anywhere outside the Indian country, and 
the indictment against Collins charged him with the introduction of the' 
liquors into the Indian country. Section 2139, Revised Stat, as amend- 
ed by Act July 23, 1892, 27 Stat. 260, c. 234, as amended by Act Jan. 
30, 1897, 29 Stat. 506, c. 109. 

The term "Indian country" was not and is not synonymous with In- 
dian territory, nor with that part of Oklahoma which was formerly in 
Indian Territory. Indian country is all the country declared to be such 
by Act June 30, 1834, c. 161, to which the Indians retained their origi- 
nal title, in the absence of some different provision by treaty or act of 
Congress, and it includes much country in many states outside the state 
of Oklahoma. Evans v. Victor, 204 Fed. 361, 365, 122 C. C. A. 531, 
535, and the cases there cited. 

The question in this case is hot whether or not the trial court had 
jurisdiction to try Collins and to sentence him to imprisonment un- 
der this indictment. That the indictment was sufficient to give the 
court jursdiction to try him and to sentence him to imprisonment for 
two years under the act of 1892, as amended by the act of 1897, may 
be conceded. The only question in this case is : Did that court have 
jurisdiction under this indictment to sentence him to imprisonment for 
three years under the act of 1895, for it certainly had no such power 
under the act of 1892, or the act of 1897. 

The excess of a sentence beyond the jurisdiction of the court which 
renders it, in a case in which it has ample jurisdiction of the case and 
of the parties, is as void as a judgment in a case in which the court 
has no jursdiction, and a prisoner held under such excess alone is en- 
titled to his relief by writ of habeas corpus. Ex parte Lange, 18 Wall. 
163, 176, 178, 21 L. Ed. 872; Munson v. McClaughry, 198 Fed. 72, 
77 y 117 C. C. A. 180, 185, 42 L. R. A. (N. S.) 302, and the cases 
there cited ; O'Brien v. McClaughry, 209 Fed. 816, 820. 126 C. C. A. 
540, 544. In Ex parte Parks, 93 U. S. 18, 23, 23 L. Ed. 787, the Su- 
preme Court said : 

"The writ ought not to be issued, or, if issued, the prisoner should at once 
be remanded, if the court below bad Jurisdiction of the offense, and did no 
act beyond the powers conferred upon it. The court will look into the pro- 
ceedings so far as to determine this question. If it finds that the court 
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below has transcended its powers, it will .grant tlie writ and discharge the 
prisoner, even after judgment." 

And the court does transcend its powers when it sentences the ac- 
cused to a longer term of imprisonment than the law prescribes for the 
offense with which he is charged in the indictment In the case of 
Hans Nielsen, Petitioner, 131 U. S. 176, 183, 9 Sup. Ct 672, 674, 33 
L. Ed. 118, that court said: 

"It is true that, in the Case of Snow, we laid emphasis on the fiict that the 
double conviction for the same offense appeared on the face of the judgment ; 
but if it appears in the indictment, or anywhere else in the record (of which 
judgment is only a part), it Is sufficient" 

A comparison of the two laws — (1) section 2139, as amended by the 
acts of 1892 and 1897, under which a sentence of imprisonment for 
not exceeding two years might be imposed, which will be termed the 
two-year law ; and (2) the act of 1895, under which a sentence of im- 
prisonment for not exceeding five years might be imposed — with the 
indictment has convinced me that this indictment did not charge the 
offense denounced by the five-year statute, therefore did not invoke 
the jurisdiction of the trial cburt to inflict an imprisonment of more 
than two years, and hence that the excess of its sentence beyonxj the 
two years' imprisonment permitted by the two-year statute was be- 
yond its jurisdiction and void. The Supreme Court had occasion to 
compare these two laws with the indictment in the case of Joplin Mer- 
cantile Co. V. United States, 236 U. S. 536, 35 Sup. Ct. 291, 59 L. Ed. 
705. The object of the prosecution in this case was, as it was in that 
case, to punish an offense which must have had reference to one or 
the other of the two distinct prohibitions contained in these two laws. 
"The one," said the Supreme Court, "is that arising from Act July 
23. 1892, c. 234, 27 Stat. 260, amending section 2139, Rev. Stat., and 
amended in its turn by Act Jan.' 30, 1897, c. 109, 29 Stat. 506. The 
other is secticm 8 of Act March 1, 1895, c. 145, 28 Stat. 693. These 
are set forth in chronological order in 225 U. S. 671 [32 Sup. Ct. 842, 
56 L. Ed. 1261]. The distinction now pertinent is that, under the act 
of 1897: 'Any person who shall introduce or attempt to introduce any 
malt, spirituous, or vinous liquor * * * or any ardent or intoxicat- 
ing liquor of any kind whatsoever into the Indian country, which term 
sliall include any Indian allotment while the title to the same shall be 
held in trust by the government, or while the same shall remain in- 
alienable by the allottee without the consent of the United States, shall 
be punished,' etc. ; while the act of 1895 declares : 'That any person. 

* * * who shall, in said [Indian] Territory, manufacture * * * 
any vinous, malt, or fermented liquors, or any other intoxicating drinks 

* * * or who shall carry or in any manner have carried, into said 
territory any such liquors or drinks * * * shall, upon conviction 
thereof, be punished,' etc. The former has to do with the introduc- 
tion of liquor into the 'Indian country' ; the latter relates, not to the 
Indian country as such, but to the Indian Territory as a whole, irre- 
spective of whether it, or any particular part of it, remained 'Indian 
country.* " The italics in the above quotation are those of the Supreme 
Court 
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Turn now to the indictment in this case, bearing in mind (a) that 
the two laws forbid two distinct and separate offenses, the two-year 
law the introduction of liquors into the Indian cotmtry and the five- 
year law the introduction of liquors into the Indian Territory; (b) 
that the two-year law is a general law prohibiting the introduction of 
liquors into the Indian country anywhere in the United States; in 
Minnesota, Nebraska, Montana, and other states where there is Indian 
country, as much as in Oklahoma, while the five-year law is a local 
statute limited to the prohibition of the introduction of liquors into the 
Indian Territory; and (c) that the five-year statute was further lim- 
ited by the enabling act of Oklahoma to the prohibition of the intro- 
duction of liquor from without the state of Oklahoma into that part 
of Oklahoma which was formerly the Indian Territory (236 U. S. 546, 
547 [35 Sup. Ct. 291, 59 L. Ed. 705]), so that it was no violation of 
that law to introduce liquor from within the state of Oklahoma into 
that part of the state which was formerly the Indian Territory; and 
(d) that it was indispensable to the charge or statement of an offense 
under the five-year law that an averment be made that the liquors 
were introduced from without the state of Oklahoma. The entire 
charge in the indictment is in these words : 

That Jack Collins, In the county and district in which he was tried, "said 
county and district then and there being a portion of the Indian country of 
the said United States, did, at the time and place aforesaid, unlawfully, will- * 
fully, knowingly, and feloniously, introduce and carry into said Indian coun- 
try and into the county aforesaid, from without such Indian country, one 
quart of malt, vinous, spirituous, distilled, ardent, and intoxicating liquor, 
to wit, whisky and beer, the said county and district having been a portion 
of the territory of the said United States known as Indian Territory." 

There can be no. doubt that this indictment charges the introduction 
of liquors into the Indian country from without the Indian countr}', 
and therefore an offense under the two-year statute, which, says the 
Supreme Court, "has to do with introduction of liquor into the 'Indian 
country.' " And as the Supreme Court also says that the five-year 
statute "relates, not to the Indian country as such, but to the Indian 
Territory as a whole, irrespective of whether it or any particular part 
of it remained 'Indian country,' " the statement in the indictment that 
the liquor was introduced from without the Indian country was not a 
statement that it was introduced from without the State of Oklahoma 
into that part of Oklahoma that was formerly a part of the Indian Ter- 
ritory, and as there was no such averment or statement of its introduc- 
tion from without that state in the indictment the conclusion is to my 
mind irresistible that the indictment utterly failed to charge an offense 
under the five-year statute, and left the court without jurisdiction to 
impose a sentence in excess of an imprisonment of two years for the 
simple introduction of liquors into the Indian country imder the two- 
year statute. 

Notwithstanding the view of the majority that the case of Joplin 
Mercantile Company v. United States, 236 U. S. 536, 537, 35 Sup. 
Ct. 291, 59 L. Ed. 705, is not in point in this case, it seems to me to 
be, and the conclusion I have reached appears to me to be abundantly 
sustained by the opinion in that case and to derive some support from 
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the fact that when the petitioner came here by writ of error for a re- 
view of his trial this court, doubtless without seriously considering 
the difference between an indictment for introducing liquors into tiie 
Indian country and for introducing them into the Indian Territory, 
yet doubtless not without perusing the indictment, said : "Collins was 
indicted for introducing liquor into the Indian country." Collins v. 
United States, 219 Fed. 670, 671, 135 C. C. A. 342. It is true that 
the opinion in Joplin Mercantile Company v. United States, was not 
rendered in a case involving relief from imprisonment by means of a 
writ of habeas corpus. Nevertheless the first crucial question of law 
decided in that case was the very question that conditions the decision 
of this case. It was : Does an indictment which charges the introduc- 
tion of intoxicating liquors into the Indian country in that part of Ok- 
lahoma which was formerly the Indian Territory state an offense un- 
der the five-year law, in the absence of an averment therein that the 
defendant introduced the liquors from without the state of Oklahoma? 
In that case the indictment charged a conspiracy to commit the of- 
fense of — 

"introducing intoxicating liquors into the Indian country which was formerly 
the Indian Territory and now is Included In a portion of the state of Okla- 
homa, and Into the city of Tulsa, Tulsa county, Oklahoma, which was for- 
merly within and is now a part of .what is known as the Indian country, 
and into other parts and portions of that part of Oklahoma which was within 
the Indian country." 

On this indictment the defendants were tried, convicted, and sen- 
tenced. Subsequently a motion in arrest of judgment was denied, 
and a writ of error was sued out of this court, "where," says the Su- 
preme Court, "the only question raised was whether the indictment 
charged an offense against the laws of the United States ; neither the 
evidence nor the charge of the trial court being brought up." 236 U. 
S. 535, 35 Sup. Ct. 291, 59 L. Ed. 705. This court affirmed the judg- 
ment below, and the Supreme Court took the case by writ of certiorari 
and considered nothing but the sufficiency of the indictment. It held 
that the indictment failed to charge any offense under the five-year 
statute, because it contained no averment that the liquors were intro- 
duced from without the state of Oklahoma, but that it charged the 
offense of introducing liquors into Indian country in violation of the 
two-year statute. On the question which, in the case at bar, determines 
the jurisdiction of the court below to impose the excess of the sen- 
tence challenged beyond the two years permissible under the two- 
year statute, that court said : 

"That clause of the Indictment which sets forth the conspiracy does not 
in terms allege, as a part of it, that the liquor was to be brought from with- 
out the state of Oklahoma ; nor does this clause refer, for light upon its mean- 
ing, to the clauses that set forth the overt acts. Hence we do not think the 
latter clauses can be resorted to in aid of the averments of the former." 

After stating in a few words the reason why the latter clauses re- 
garding the overt acts were immaterial to the decision of the question, 
the court continued : 

"We therefore think the Court of Appeals properly treated this indictment 
as not charging that the liquors were to be introduced from another state, 
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and correctly assumed* In favor of the accused (supposing the law makes 
a disttnctlon), that the design attributed to them looked only to intrastate 
commerce in intoxicants. The suggestion of the government that the omlsr 
sion of a distinct averment that the conspiracy was to Introduce liquors from 
without the state did not prejudice petitioners, and should be regarded after 
verdict as a defect in form, to be ignored under section 1025, Revised Statutes, 
cannot be accepted, since we have before us only the strict record, and there- 
fore cannot say that the trial proceeded upon a different theory from that 
indicated by the indictment, or that its averments were supplemented by the 
proofs." 

For the same reasons stated here by the Supreme Court, I cannot 
fail to think that the indictment under consideration in this case ought 
to be treated as not charging that the liquors there mentioned were 
introduced from without the state of Oklahoma, and that the sugges- 
tion that the omission of the averment, indispensable to the charge 
of the offense at all, that Collins introduced the liquors from without 
the state, was a mere immaterial negligible defect, ought not to be in- 
dulged to create a charge which I am unable to find in the indictment, 
and to prolong the punishment of the petitioner, when the general rules 
are that the accused, until proved guilty, is presumed to be innocent of 
offenses not charged as weH as those charged against him, and that he 
ought not to be punished, even when a reasonable doubt of his guilt 
exists. 

For these reasons it seems to me that the trial court was without ju- 
risdiction to impose the three years of imprisonment, and, as the pe- 
titioner has already served his two years, I am in favor of reversing 
the order and decree below, and of discharging him from the custody 
of the warden of the penitentiary. 



BROUGHAM et aL v. BLANTON MFG. CO. 

(CJlrcult Court of Appeals, Eighth Circuit. May 14, 1917.) 

No. 4584. 

1. Courts ^=>273 — Federal Courts — ^Jurisdiction — Injunction. 

An injunction may be granted against subordinates of the Secretary of 
Agriculture for attempting to enforce his unlawful orders, though the 
Secretary of Agriculture, not being within the district and not appearing, 
could not have been enjoined. 

2. Food ^=»1 — Congress — Powers of — Regulation. 

The enactment of the Oleomargarine Acts (Act Aug. 2, 1886, c. 840, 24 
Stat. 209; Act May 9, 1902, c. 784, 32 Stat. 193), under Const, art. 1, § 8, 
par. 1, declaring that Congress shall have the power to lay and collect 
taxes, duties, imposts, and excises, does not restrict the power of Congress 
to regulate commerce with foreign nations and among the several states 
and with the Indian tribes, conferred by paragraph 3 of the same section ; 
and hence the Meat Inspection Act June 30, 1906, c. 3913, 34 Stat. 669, and 
Pure Food Act (Act June 30, 1906. c. 3915, 34 Stat. 768 [Comp. St 1916, §§ 
8717-8728]), apply to oleomargarine dealers, notwithstanding the prior 
law. 

3. Evidence ^=»7— Judicial Notice— Oleomabgarink. ' 

It is a matter of common knowledge that oleomargarine Is a meat food 
product, and hence Meat Inspection Act June 30, 1906, applies to manu- 
facturers of oleomargarine. 

^s^For other casee see same topic & KEY-NUMBER In all Key-Numbered Digests ft Indexes 
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4. Food «5»8 — Oleomabgasiite— Meat Inspection Law — ^Trade-Name. 

Meat Inspection Act June 30, 1906, declares that no meat- or meat food 
products shnll be sold or offered for sale by any person, firm, or corpora- 
tion in interstate or foreign commerce under any false or deo^tive name, 
but established trade name or names which are usual to such products, 
and which are not false or deceptive, and which shall be approred by the 
Secretary of Agriculture, are permitted. Prior to the enactment of the 
Meat Inspection Act plaintiff, a manufacturer of oleomarsarine, adopted 
the trade-name •'Creamo Oleomargarine," registration of which as a 
trade-mark was allowed subsequent to the enactment of the law. There- 
after the Agricultural Department officially approved the trade-name, and 
complainant expended large sums in advertising its product as '^Creamo 
Oleomargarine." Cream was not always used in the manufacture ot 
complainant's oleomargarine. Held, .that the trade-name was not de- 
ceptive, and the Agricultural Department having approved it, it could 
not thereafter fetract its approval and compel complainant to abandon the 
trade-name. 

Amidon, District Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Suit by the Blanton Manufacturing Company against James J. 
Brougham and another. From a decree for complainant, defendants 
appeal. Affirmed. 

Arthur L. Oliver, U. S. Atty., of St. Louis, Mo., for appellants. 
Shepard Barclay, of St. Louis, Mo. (S. Mayner Wallace, of St. 
Louis, Mo., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. The Meinecike-Blanton Manufacturing 
Company commenced the manufacture of oleomargarine about 1902. 
It adopted the trade-mark "Creamo Oleomargarine" for its goods about 
1904. It was succeeded by the appellee the Blanton Manufacturing 
Company. August 2, 1886 (24 Stats. 209, c. 840), Congress passed a 
law imposing a tax of $600 a year upon all manufacturers of oleomar- 
garine. On May 9, 1902, Congress greatly elaborated this law. 32 
Stat. 193, c. 784, U. S. Compiled Stats. 1916, § 5977. Section 6 of the 
act (24 Stats. 209, 210) contained the following : 

"Sec. 6. That all oleomargarine shall be packed by the manufacturer thereof 
in firkins, tubs, or other wooden packages not before used for that purpose, 
each containing not less than ten pounds, and marked, stamped, and branded 
as the Commissioner of Internal Revenue, with the approval of the Secretary 
of the Treasury, shall prescribe; and all sales made by manufacturers of 
oleomargarine, and wholesale dealers in oleomargarine shall be in original 
stamped packages." 

The plaintiff's brand was approved by the Commissioner of Inter- 
nal Revenue January 19, 1904, and prior to the enactment of the meat 
inspection law or the pure food law. The label in question has always 
remained thus approved. On June 30, 1906, Congress passed both the 
meat inspection law (Act June 30, 1906, c. 3913, 34 Stats. 669, 674) 
and the pure food law (Act June 30, 1906, c. 3915, 34 Stats. 768 [Cc\mp. 

.^z^For other cases see same topic & KET-NT7MBER in all Key-Numbered Digests ft Indexes 
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St. 1916, §§ 8717-8728]). On April 4, 19Q7, the I>epartment of Agri- 
culture having taken charge of the inspection of the oleomargarine fac- 
tory of the Blanton Manufacturing Company under the claim that its 
oleomargarine was a meat food product, the Secretary of Agriculture 
approved the labels on the packages then in use under the trade-name 
"Creamo Oleomargarine." On January 6, 1908, the complainant made 
application to register the trade-mark "Creamo Oleomargarine" in the 
United States Patent Office. This registration was allowed on Janu- 
ary 9, 1908. The Blanton Manufacturing Company continued for years 
to sell its goods Under this label with die express ai^roval or acqui- 
escence of the Treasury and Agricultural Departments. On July 8, 
1912, the defendant was expressly officially notified of the approval of 
the trade. label "Creamo Oleomargarine" by the Agricultural Depart- 
ment. For many years the company has spent an average of $7,500 a 
year in advertising the commodity under this name and in the past 10 
years has spent $75,000 in that way, but the Department commenced to 
complain in pbout 1912 of the use of the word "Creamo." Up to that 
time the Blanton Manufacturing Company had spent between $35,000 
and $40,000 in such advertising. On October 2, 1912, the Chief of the 
Bureau of Animal Industry wrote the Blanton Manufacturing Company 
that the use of "Creamo" was considered deceptive and misleading, and 
the Bureau must therefore decline to continue permitting the use of 
this name in conjiection with oleomargarine. The letter recited that the 
Bureau's approval of the use of this name was formerly given. On 
February 10, 1914, the inspector in charge at St. Louis notified the 
Blanton Manufacturing Company that on and after March 1, 1914, 
"the use of that label will not be allowed." 

Thereupon the Blanton Manufacturing Company brought suit in the 
court below against Dr. James J. Brougham, chief inspector in the city 
of St. Louis of the Bureau of Animal Industry of the Department of 
Agriculture, Arthur N. Stankey, local inspector of said Bureau in 
charge of the inspection at the manufacturing plant of the Blanton 
Manufacturing Company, Dr. Alonzo D. Melvin, Chief of said Bu- 
reau, and Hon. David F. Houston, Secretary of Agriculture of the 
United States, praying that this "court may grant to plaintiff a writ 
of injunction * * * perpetually enjoining and restraining said de- 
fendants from interfering with the use and enjoyment by plaintiff (in 
interstate commerce or otherwise) of its said trade-mark 'Creamo' Oleo- 
margarine upon its labels now in us6 in its said business as above de- 
scribed, and from attempting to deprive plaintiff of the use thereof," 
and for general equitable relief. Dr. Brougham and Arthur N. Stan- 
key were served with process and filed answer, but the Secretary of 
Agriculture and the Chief of the Bureau of Animal Industry were not 
found in the district and did not appear. The case was tried upon the 
issues joined as between the complainant and Messrs. Brougham and 
Stankey, and the court found the issues in favor of the plaintiff and 
enjoined Dr. James J. Brougham and Arthur N. Stankey, their agents, 
successors, and employes, from interfering with the use and enjoyment 
by the plaintiff, its successors, and assigns, in interstate commerce 
and otherwise of the said trade-mark "Creamo" upon stencils and la- 
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bels as theretofore approved and used on packages of various sizes for 
the sale of oleomargarine, and Messrs. Brougham and Stankey appeal. 

[1] It is first contended by the appellant that no injunction could 
rightly have been granted against the appellants, because such an in- 
junction could not have been properly granted against the Secretary of 
Agriculture. In St. Louis Independent Packing Co. v. Hon. David F. 

Houston, C. C. A. , 242 Fed. 337, we recently had occasion to 

fully examine this question, and following that case we hold that this 
injunction could properly have issued against the Secretary of Agri- 
culture, had he been served or appeared, and he not being within the 
jurisdiction of the court, but having his subordinates there, who, it 
it was alleged, were violating the law or about to violate it, upon a 
proper showing an injunction could issue against them. 

[2] The plaintiff first insists that its business is governed wholly by 
thcKOleomargarine Law (24 Stat. 209 ; 32 Stat. 193) and that neither 
the Secretary of Agriculture nor the Bureau of Animal Industry has 
under the Meat Inspection Law any power or control o^er the com- 
plainant's business. The Oleomargarine Law was enacted under the 
power of Congress (Constitution, art. 1, § 8, par. 1) : 

*'Tbe Congress shaU have power to lay and collect taxes, duties, imposts 
and excises." 

While the Meat Inspection Law and the Pure Food Law were en- 
acted under the power conferred by Const, art. 1, § &, par. 3: 

''To regulate commerce with foreign nations, and among the severs^ states, 
and with the Indian tribes." 

Whatever may have been the ulterior purpose in the passage of 
the Oleomargarine Law, it cannot be held that anything in it tended 
to substract any power subsequently conferred on the Secretary of 
Agriculture under the Meat Inspection Law, or upon the Secretary of 
the Treasury, the Secretary of Agriculture, or the Secretary of Com- 
merce and Labor under the Pure Food Law. The first, the Oleomar- 
garine Law, was enacted in the exercise of the taxing power, and this 
could not prevent Congress, under the power to regulate commerce, 
enacting the Pure Food Law and the Meat Inspection Law in the in- 
terest of the public health or welfare. 

[3, 4] The Meat Inspection Law, in what may be called the pre- 
amble (34 Stat. 669, 674), declares that it is enacted for the purpose of 
preventing the use in interstate "or foreign commerce as hereinafter 
provided of meat and meat food products which are unsound, un- 
healthful, unwholesome or otherwise unfit for human food, and further 
provides (page 675): 

"That for the purposes hereinbefore set forth the Secretary of Agriculture 
shall cause to be made by inspectors appointed for that purpose an examina- 
tion and inspection of all meat food products prepared for interstate or for- 
eign commerce in any slaughtering, meat-canning, salting, packing, rendering, 
or similar establishment." 

And it provides for marking the same "Inspected and Passed," or 
"Inspected and Condemned/' and the consequences. Meat food prod- 
ucts were not more definitely defined and the Secretary of Agriculture 
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in July, 1910, secured the opinion of the Attorney General as to the true 
definition. 28 Op. Atty. Gen. 369. It is provided in the Meat Inspec- 
tion Law (34 Stat. 678) : 

"Said Secretary of Apiculture shall, from time to time, make such rules 
and regulations as are necessary for the efficient executlcm of the provisions 
of this act, and all inspections and examinations made under this act shall 
be siich and made In such manner as described in the rules and regulations 
prescribed by said Secretary of Agriculture not inconsistent with the provi- 
sions of this act" 

The Attorney General, first having held that the term "similar es- 
tablishments" as used in the law was intended to include all establish- 
ments that were not specially mentioned in which the animal is slaugh- 
tered or the carcasses or meat are prepared or in which the meat food 
product is manufactured, then held that the term "meat food product" 
does not merely embrace a food which consists wholly of the meat of 
an animal and that the determination of the meaning of the term "meat 
food product" is essential to the proper enforcement of the Meat In- 
spection Law, and as Congress has not defined the term, and it has 
no well-defined meaning, but is one of common use, and Congress hav- 
ing vested in the Secretary of Agriculture the power to make such 
rules and regulations as may be necessary for the efficient execution of 
the provisions of the act, tiie power to determine what manufactures 
are meat food products rests in the Secretary of Agriculture, subject 
to the restriction that the definition of the term adopted be not clearly 
or unquestionably outside the intent of the act. It may not be without 
importance to state that the opinion was delivered in & case of a com- 
pound which consisted of 80 per cent, cotton seed oil, clearly not a 
meat food product, and 20 per cent, of oleo stearin, a meat food prod- 
uct There is no evidence that oleomaiigarine is not a meat food prod- 
uct, and we regard it as a matter of common knowledge that it is such 
a product, and clearly, therefore, its manufacture comes within the 
language of the Meat Inspection Law. 

The Meat Inspection Law (34 Stat. 676) provides : 

"No such meat or meat food products shall be sold or offered for sale by 
any person, firm, or corporation in interstate or foreign commerce under 
any false or deceptive name ; but established trade name or names which are 
usual to such products and which are not false and deceptive and which shall 
be approved by the Secretary of Agriculture are permitted." 

We are not desirous of deciding more than is before us, and must 
pass upon the question whether the Department of Agriculture could 
pass upon and approve a trade-name under this last statute, which 
we find "Creamo Oleomargarine" was and is, and approve it in 1907 
and again in 1912, and later, after an established business had been 
built up under that name, and a vast sum of money expended in the 
business, with or without evidence, change its ruling, and refuse to 
allow the use of the trade-name. 

It is not claimed, as we understand it, that the public was deceived 
by the use of the name "Creamo Oleomargarine." The use of it is 
objected to upon its similarity to the word "cream," and upon the as- 
sumption that some of the public may be deceived into believing that 



Digitized by VjOOQIC 



508 243 FEDERAL REPORTEB 

cream is contained in the oleomargarine. The word is not "cream/* 
but "Creamo.". It is a rule that words merely descriptive cannot con- 
stitute a trade-mark, because descriptive words cannot be expressly 
appropriated, and that it is essential to a valid technical trade-mark that 
the words or phrases be used in a purely arbitrary or fanciful way as 
applied to the goods in question. "Creamo" is not a word in common 
use among English-speaking people, but is such a fanciful word used 
by the complainant. But, even if the term had been "Cream Of," it 
would not be objectionable as a brand upon manufactured goods. 
There is a well-known brand of cigars known as "Cremo Cigars." 
"Cream of Wheat" is a brand used for breakfast food, and "Cream 
Baking Powder" is a well-known brand of that article. . No one has 
ever assumed there is any cream in the cigar, in the Cream of Wheat, 
or in the Cream Baking Powder. 

Could the Department of Agriculture approve the use of the label 
"Creamo Oleomargarine," as provided in the Meat Inspection Law,, 
and then, after a trade had been built up and extended under that 
name, and vast sums of money expended in advertising it, change its 
ruling and forbid its use unless 10 per cent., for instance,' of cream 
was used in the manufacture? We are constrained to say that we do 
not think any such power was vested in the Secretary of Agriculture. 

The decree of the District Court was right, and it is affirmed. 

AMIDON, District Judge (dissenting). I take the facts from the 
testimony of Mr. Blanton, president of the plaintiff company, below. 
They are uncorttroverted. When the name "Creamo" was selected, 
plaintiff was using 30 per cent, of cream in its product. The name 
was chosen to indicate to the consumer and to the trade that cream 
was used in producing plaintiff's oleomargarine. The fact is that plain- 
tiff sometimes uses cream, sometimes it uses no cream, and some- 
times it uses skim milk. Whatever the practice, the product is all sold 
under the name "Creamo Oleomargarine." At the same time that the 
name here involved was chosen, plaintiff had another brand of oleo- 
margarine, which it marked "Fulcreme," and another one "Extra- 
creme." These were used continuously until they were withdrawn 
in 1912, by order of the Department. Plaintiff's letter head, used 
generally in its business, states with a conspicuousness which cannot 
easily be reproduced that the Blanton Company are "churners of 
Creamo, the only full cream Butterine." These are a few of the con- 
spicuous features of the evidence, showing that plaintiff has habitually 
represented that cream is used in its product. It is also plain that 
to induce that belief is a decided trade advantage. It is conceded by 
plaintiff that the representation is false. The name "Creamo" was 
chosen as a part of this deception. Mr. Blanton himself testifies with 
emphasis that the name was chosen to convince the consumer and the 
trade that cream was an important element in the production of his 
company's product. As that product is conceded sometimes to con- 
tain no cream, and sometimes to be made by the use of skim milk, the 
name is false and deceptive. The proof is further ^nphasized by 
the fact that plaintiff, in its negotiations with the Department, refused 
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to add to its label the statement, "contains no cream," or a statement 
of the percentage of cream used. It is stated that the word "Creamo" 
is a fancy word, and will be so understood. That, it seems to me, is to 
indulge in one of the simplest of logical fallacies. Like most words in 
the language, cream has a figurative and a literal nieaning. It may 
signify excellence of quality, or it may mean the part of milk that 
comes to the surface. When the term is applied to a cigar or a break- 
fast food, it is plain enough that it is used in its figurative sense. It 
will not cause anybody to believe that cream is used in making the 
cigar or tiie cereal. How stands the matter in the case of oleomarga- 
rine ? It has been one of the trade frauds, from the time that article 
was invented, to palm it off as a dairy product. The states and the 
national government have been engaged for more than a generation in 
trying to defeat that trade deception. To create the belief that cream 
is used in the production of oleomargarine has been a part of the 
fraud. Mr. Blanton is a "practical" man. He probably knew what he 
was doing when he selected the word "Creamo." He says he chose it 
to make the consumer and the trade believe that cream was used in 
the production, of his article. To say that the term "cream" will not 
deceive when it is applied to oleomargarine, because it does not deceive 
when applied to a cigar, seems too manifest a fallacy to require answer. 
As a matter of fact, therefore, I do hot see how a plainer demonstra- 
tion could be made that a trade-name is false and deceptive than has 
been made in this case. 

I hesitate, however, to go into this subject, for in my judgment it 
is committed exclusively to the Secretary of Agriculture by the statute 
which is quoted in the majority opinion. I am at a loss to harmonize 
the opinion in this case and that rendered in the recent case of St. 
Louis Independent Packing Co. v. Houston, with the uniform practice 
of this court and of the Supreme Court, in holding that decisions of 
the Postmaster General and the Secretary of the Interior on ques- 
tions of fact are conclusive. Acting upon^ that principle, the decisions 
of the Land Department, and of the Post Office, determining questions 
of fact in the disposition of the public lands, and in passing upon what 
forms of business are fraudulent so as to subject them to a fraud 
order, we have uniformly held that the decisions of those departments 
are binding upon the courts, and have refused to enter upon any re- 
view of their decisions, although the gravest interests were involved, 
and the most serious charges of mistake and sometimes of fraud were 
made. The general rule was stated by the Supreme Court, upon a fitll 
review of the authorities, in Bates & Guild Co. v. Payne, 194 U-. S. 
106, 109, 24 Sup. Ct. 595, 597 (48 L. Ed. 894) as follows: 

"The rule npon this subject may be summarized as follows: That where 
the decision of questions of fact is committed by Congress to the juderment 
and discretion of the head of a department, his decision thereon Is conclusive, 
and that even upon mixed questions of law and fact, or of law alone, his 
action will carry with it a strong presumption of its correctness, and the 
courts will not ordinarily review it, although they may have the power, and 
will occasionaUy exercise the right of so doing." 

The doctrine of this court and the Supreme Court on this subject 
is so axiomatic as to make the citation of authorities unnecessary. 
Why should not the same rule be applied to the Secretary of Agricul- 
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ture while enforcing the Meat Products Act ? The jurisdiction is the 
same. The law in plain terms commits to that officer to determine 
when a trade-name is false and deceptive; and yet in this case, and 
in the other case to which I have referred, this court exercises a power 
to review his decision which would hardly be exercised in reviewing 
the findings of a master in chancery. I myself am unable to assign 
any reason for this variety of practice as between the Postmaster 
General and the Secretary of the Interior on the one hand, and the 
Secretary of Agriculture on the other, and can find none in the opin- 
ion in this case or in the other case. 

The opinion in the present case seems to be based mainly upon the 
ground that the name, "Creamo Oleomargarine" had been approved by 
3ie Department in 1908 and in 1912, and plaintiff has expended money 
in advertising the name, and it is indicated that these facts deprive 
the Department of the power to forbid the use of the name although 
satisfied that it is false and deceptive. That, it seems to me, is a doc- 
trine fraught with the gravest danger. It has been uniformly held that 
even the most solemn acts of legislation, pursuant to which parties 
have invested large sums of money, can in no way impair the authority 
of the state to exercise its police power. Fertilizing Co. v. Hyde Park, 
97 U. S. 659, 24 L. Ed. 1036; Texas & N. O. Railroad Co. v. Miller, 
221 U. S. 408, 414, 31 Sup. Ct. 534, 55 L. Ed. 789, are cases in which 
this familiar rule is cited and applied. Can it be possible, then, that 
a mere executive officer by his mistake, honest oi; corrupt, can destrc^ 
within the field of his jurisdiction, a police statute of the nation? It 
has been the uniform holding of the courts that the conduct of such 
officers cannot impair the rights of the government even in civil mat- 
ters. United States v. Pine River Logging & Improvement Co., 89 
Fed. 907, 917, 32 C. C. A. 406; United States v. Lee Wilson Co. (D. 
C.) 214 Fed. 630, 651. It seems to me too plain for debate that an 
executive officer appointed to enforce a statute cannot by any act or 
omission of his impair the power of the government through a subse- 
quent officer, to enforce a police statute. To hold otherwise is to give 
such officers the power to annul the law. It might well happen that 
the use of a name at the time of its selection, and even for years there- 
after, would appear to be innocent, and would be approved in the rou- 
tine course of administrative business; then upon a careful investi- 
gation it would be found that the name was chosen and was actually 
used in the channels of trade for false and deceptive purposes. That 
seems to be what has occurred in the present case. It seems to me an 
alarming doctrine that the approval of a name which was in effect 
selected for purposes of deception can destroy the power of the gov- 
ernment to stop the fraud. Some point is made in the brief that the 
plaintiff has a registered trade-mark for the term "Creamo Oleomar- 
garine." This seems to have troubled the Department in dealing with 
the name. It is, however, settled law that a trade-mark that is chosen 
for fraudulent purposes will not be protected even in, civil litigation; 
much less can such a trade-mark be used to impair the power of the 
government to enforce a police statute. 

In my judgment both on the law and the facts, the decree made by 
the trial court was conspicuously improper, and should be reversed. 
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STOCKYARDS LOAN CO. v. NICHOLS et al. 

(Circfuit Court of Appeals, Eighth CirciLit April 9, 1917.) 

No. 4716. 

L Chattel Mobtqaqbb ^s»124 — ^Afteb-Acquibed Pbopebtt— ^"Incbbasb" — 

"ACCBETIONS." 

A mortgage on 500 head of cattle, with all Increase thereof and ac- 
cretions thereto, covered, not only the offspring of the mortgaged cattle, 
but also cattle added to the herd by acquisition; since, while "increase" 
as used in mortgages ordinarily means that which is added to the original 
stock by augmentation or growth, produce, profit, interest, progeny, issue, 
or offspring, the word "accretions" has a broader meaning and is not 
confined to the results of natural growth, but includes the additions of 
parts from without, and this was especially true where the mortgagee 
knew that the mortgagor only had 170 head of cattle, and the loan se- 
cured by the mortgage was made to enable him to buy cattle until he 
should have 500 head as mentioned in the mortgage (citing Words and 
Phrases, Increase; see, also, Words and Phrases, First and Second 
Series, Accretion). 

2. Chattel Mobtgages ^=»18 — Validitt — Afteb-Acquibed Pbopebty. 

A chattel mortgage on cattle, including all cattle added to the mort- 
gagor's herd by purchase, was valid under the express provisions of Rev. 
Laws Okl. 1910, § 3829. 

8. Chattel Mobtgages ^=9157(3)— Rights of Pdbchasebs — ^Notice — Ques- 
tions FOB JUBT. 

In replevin by a chattel mortgagee of cattle against a purchaser from 
the mortgagor, evidence held to make questions for the Jury as to whether 
the purchasers, who were informed that the mortgage covered cattle sub- 
sequently purchased by the mortgagor, were not put upon inquiry, and 
would not have learned of the mortgagee's lien by investigation. 

4. Tbial $=»45(1) — Offbb of Pboof — Effect of Advebsb Ruling. 

In replevin by mortgagees of cattle, described as branded with a 
crossbar against purchasers from the mortgagor, where the court ruled 
that the mortgage did not cover cattle purchased after its date, it was 
not incumbent on the mortgagee to present proof of the branding of the 
cattle after they were purchased and before they were sold to defendants: 

5. Chattel Mobtgages ^=»148 — Pubchasebs fbom Mobtgagobs — ^Notice. 

Where such purchasers were charged with knowledge of the mortgage, 
and that it covered after-acquired cattle, they were bound also to know 
that brands need not be affixed to the cattle inunediately after purchase. 

6. Chattel Mobtgages ^=>155 — Bona Fide Pubchasebs — ^Notice. 

Comp. Laws Okl. 1909, § 4422, provided that a mortgage of personal 
property was void as against creditors and subsequent purchasers, and 
incumbrancers in good faith for value, unless the original or an authen- 
ticated copy was filed as therein required. Rev. Laws Okl. 1910, § 4081, 
contains a similar provision, except that the words "in good faith" are 
omitted ; but a further provision of such section, relating to mortgages on 
property in an imorganized county makes such mortgages void against 
subsequent purchasers or incumbrancers in good faith for value, unless 
filed. Section 4035 provides that a chattel mortgage shall cease to be 
valid as against subsequent purchasers or incumbrancers in good faith 
after the expiration of three years, unless a renewal certificate is filed. 
Held, that the Legislature did not Intend to make an unfiled mortgage 
invalid as against a purchaser for value ; but having notice of the mort- 
gage used the words '**purchasers and incumbrancers for value" in 
the first part of the section in the same sense as the words "purchasers or 
incumbrancers in good faith for value" in the last part of the section. 

^s»For other cases see same topic A KEY -NUMBER in all Key-Numbered Digests ft Indezet 
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7. Statutes ^=s>181(2), 184, 205, 225 — ^Ruuss of CoNBTBtrcnow. 

To ascertain the intention of the Legislature in the enactment of the 
statute, the court may look to each part of the statute, to other statutes 
upon the same or relative subjects, to the old law upon the subjects, to the 
evils and mischiefs to be remedied, and to the natural or absurd conse- 
quences of any particular interpretation. 

8. Chattel Mortgages «=»173(4) — Rights of Pubchasebs — ^Noticb— Evi- 

dence. 

In replevin by a chattel mortgagee of cattle against a purchaser from 
the mortgagor, a certified copy of the mortgage and of the record of Its 
filing should have been admitted on the theory that the Jury might find that ' 
the purchasers, knowing that a mortgage had been given, should have 
made inquiry at the county clerk's office, and would have learned that 
the mortgage covered after-acquired property, 
d. Chattel Mobtgages «=>172C2) — Replevin Against Mobtgagob — Defenses. 

In replevin by a chattel mortgagee against the mortgagor and pur- 
chasers from him, the demurrer to the evidence of the mortgagor was 
properly sustained, where the property was in ];>ossession of thfe pur- 
chasers, as the action of replevin is a possessory one. 

In Error to the' District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by the Stockyards Loan Company against James Nichols and 
others. Judgment for defendants, and plaintiff brings error. Affirmed 
in part and reversed in part, and new trial ordered. 

Robert F. Blair, of Wagoner, Okl, and B. F. Deatherage, of Kan- 
sas City, Mo., for plaintiff in error. 

William B. Moore, of Muskogee, Okl. (W. W. Noffsinger and Y. P. 
Broome, both of Muskogee, Old., on the brief), for defendants in er- 
ror. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. The plaintiff in error brought an action 
in replevin against defendants in error, Nichols, Miller, and Briscoe, 
to recover possession of some cattle. At the close of plaintiff's evi- 
dence the court directed a verdict in favor of the defendants. The 
plaintiff claimed the right of possession because of a lien arising from 
a chattel mortgage given to it by defendant Nichols. The defendants 
(Miller and Briscoe, as partners, from whose possession the property 
was taken under the writ, claimed the right of possession because they 
had purchased the cattle of Nichols, without notice of plaintiff's claim. 
Nichols had borrowed about $10,000 from plaintiff on January 2, 
1915, and to evidence and secure the debt he, at the same- time, ex- 
ecuted a promissory note and chattel mortgage. A copy of the mort- 
gage was filed on January 12, 1915, with the county clerk of Cherokee 
county, Okl., where the property was situated. By evidence and ad- 
missions on the trial, it was established that Miller and Briscoe pur- 
chased the replevined cattle from Nichols, in Cherokee county, in the 
early part of February, 1915. The court directed the jury to return 
a verdict in favor of defendants because the mortgage did not include 
cattle purchased by Nichols after its date. 

^=s»For other cases see same topic ft KBY -NUMBER In all Key-Numbered Disesta ft InaeKeft 
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Portions of th6 mortgage relating to the description of the property 
incimibered read as follows, except that the word "crossbar" is substi- 
tuted for the character used in the mortgage : 

"One hundred fifty cows, ases from tliree to seven years old, all branded 
crossbar on left side or slioulder. 

"Ninety head of three year old steers, branded crossbar on left side or shoul- 
der. 

'Two hundred head of two year old steers branded crossbar on left side or 
shoulder. 

"Sixty head of yearling steers and heifers, branded crossribar on left side or 
shoulder. 

"Located in E. Crawford's pasture 4 miles northwest of Hulbert, Cherokee 
County, Okl. 

"In the event said first party owns a larger number of cattle, of like kind 
and description as those herein described, then said second party, or its as; 
signs, shall have the right at any time to elect and select, from such entire 
number, cattle of like kinds, equal to the number, as stated in this mortgage. 

'Together with all increase thereof, and accretions thereto, being all the 
cattle of the above description owned by said first party on his own premises 
leased, loaned or hired to him in said county of Cherokee, state of Oklahoma, 
it being hereby expressly stipulated and agreed, that said cattle above de- 
scribed, shall be kept on feed, on said premises, separate and apart from all 
other cattle during the existence of this mortgage. 

"The marks and brands used above to describe said cattle are the holding 
marks and brands and carry the title, although said cattle may have other 
marks and brands. This mortgage shall also cover and include all the right, 
title, and interest of said party in and to the fteed, pasture, feed pens, feed 
troughs, and water privUeges used in feeding said cattle until the indebted- 
ness herein secured is paid In full. • • • 

*The fiji»t party shall not sell or attempt to sell, except in conformity here- 
with, or remove or attempt to remove, from its present location in the county 
aforesaid, any part of said property. • • • 

"For the purpose of obtaining the money at this time loaned by the second 
party, and for the benefit of possible future transactions, the first party states 
that the said first party is the absolute and lawful owner of all of the above- 
described property; that the same is free from any and all incumbrances; 
that he has full power to sell or mortgage the same and give clear title there- 
to and that all of the same is now in the possession of first party at the loca- 
tion above mentioned in said county and state." 

[1] It appears that in seeking this, loan the mortgagor had given a 
financial statement to the mortgagee showing that he owned 170 head 
of cattle that were incumbered by a chattel mortgage for $2,200, and 
he listed his total net worth as $5,425. The loan was made by plain- 
tiff through the agency of Mr. Waller who was cashier of a bank at a 
town near to Nichols' residence. Mr. Waller testified, and from his 
testimony it appears that it was contemplated that Nichols should use 
the money borrowed from plaintiff to buy xrattle additional to the 170 
head he possessed, until he should have 500 head, the number men- 
tioned in the mortgage. In the conversation with Mr. Waller, the mort- 
gagor outlined his plans for the purchase of more cattle, giving the 
names and locations of persons from whom he expected to make pur- 
chases. The word "increase," as used in mortgages of this kind, ordi- 
narily means that which is added to the original stock by augmentation 
or growth; produce; profit; interest; progeny; issue; offspring. 
Alferitz v. Ingalls (C. C.) 83 Fed. 964; Jones on Ch. Mtges. (5th Ed.) 
§ 149; 4 Words and Phrases, 3515. 
243 F.— 33 
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The word "accretion," as defined by Webster's Dictionary, means : 

"Growth; organic growth; also, increase by external addition, or by ac- 
cession of parts externally ; and extraneous addition, as an accretion of earth." 

The Century Dictionary defines it as : 

•*The act of accreting or acci'escing; a growing to; an increase by natural 
. growth ; an addition ; specifically an increase by an accession of parts ex- 
ternally." 

The Standard Dictionary gives the definitions : 

"(l)Growth or fonmition by external additions; increase by adhesion or 
Inclusion. (2) That which is so formed or added, an accumulation or external 
addition ; matter added." 

It will be seen that the use of the word "accretions" expresses a 
broader idea than is expressed by the word "increase" ; it is not con- 
fined to the results of natural growth, but includes the additions of parts 
from without. In the mortgage in question the use of this phrase clear- 
ly expressed the idea that the mortgage should extend, not ,only to the 
offspring of the mortgaged cattle, but also to the cattle added to the 
herd by acquisition. 

Looking to the situation of the parties in applying the meaning of 
these words to their subject-matter, no construction of the mortgage 
other than that the word "accretions" was intended to apply to after- 
purchased cattle seems reasonable, when it is considered that the mort- 
gagee knew that the borrower had only 170 head of cattle, that they 
were incumbered for $2,200, and that the borrower's credit rating was 
quite inadequate as security for the amount loaned. The purpose of 
the mortgage was to give security to the plaintiff, and the only way by 
which it could be accomplished was to have its lien extended to cattle 
to be purchased thereafter, with the funds advanced, until the total 
number mentioned in the mortgage had been ' acquired. 

[2] The validity of the lien thus given does not seem open to ques- 
tion, as section 3829, of the Revised Laws of Oklahoma of 1910, pro- 
vides: 

"An agreement may be made to create a lien upon property not yet acquired 
by the party agreeing to give the lien, or not yet in existence. In such case, 
the lien agreed for attaches from the time when the party agreeing to give it 
acquires an interest in the thing to the extent of such interest." 

As construed by the Supreme Court of Oklahoma, this statute gives 
to the mortgagee a legal lien upon the after-acquired property upon its 
acquisition by the mortgagor. Payne v. McCormick Harvesting Mach. 
Co., 11 Okl. 318, 66 Pac. 287; Garrison v. Street & Harper Furniture 
& Carpet Co., 21 Okl. 643, 97 Pac. 978, 129 Am. St. Rep. 799; Central 
Trust Co. V. Kneeland, 138 U. S. 414, 11 Sup. Ct. 357, 34 L. Ed. 10l4, 
Title Guaranty & Surety Co. v. Witmire, 195 Fed. 41, 115 C. C. A. 43. 

[3] After the original note and mortgage had been admitted in evi- 
dence, the plaintiff sought to prove that Miller and Briscoe had notice 
of its lien. Mr. Waller testified to a conversation that he had with 
Miller at the bank about the middle of January, 1915, and before Mil- 
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ler and Briscoe made their purchase from Nichols, in which Miller 
inquired where Nichols was '^getting this money to buy cattle with." 
Waller informed him that he had secured a loan of $10,000 for Nichols 
from a Kansas City Loan company. "I said I got Mr. Nichols a 
$10,000 loan on the cattle he is now buying. * * * Well, I said 
I got this mortgage on cattle he is now buying.*' Section 2926 of the 
Revised Laws of Oklahoma of 1910 is as follows: 

"Every person who has actual notice of dreumstanoes sufficient to put a 
prudent man upon inquiry as to a particular fact, and who omits to make 
such inquiry with reasonable diligence, is deemed to have constructive notice 
of the fact itself." 

[4,5] Mr. Miller undertook an inquiry of Mr. Waller as to the 
source of the money which Mr. Nichols was using, evidently deeming 
that fact one that was important, and was informed of the loan and of 
the mortgage security therefor, and that the mortgage was not limited 
to cattle owned by Mr. Nichols at the date of its execution but was up- 
on cattle Mr. Nichols was then buying. In view of this evidence, 
there were questions to be submitted to the jury, whether Mr. Miller, 
thus put on guard, should not haye made further inquiry before he 
purchased these cattle for his firm, so soon after the conversation, and 
whether he would not have learned of plaintiff's lien by such investi- 
gation. There was evidence to show that the cattle replevined bore the 
crossbar brand, when they were seized in August, 1915, and that some 
also bore newer and later brands. The defendants question the suffi- 
ciency of the proof of identity of the cattle with those mentioned in 
the mortgage. They assert that there is no evidence the crossbar was 
Nichols' brand or that it was placed upon these cattle by Nichols. 
The court had already riHed that the mortgage did not cover cattle 
purchased after its date, and that meant plaintiff's defeat. Hence it 
was not incumbent on plaintiff to press the proof of the branding "Df 
these cattle after they were purchased and before they were sold to 
Miller and Briscoe. As the mortgage covered cattle increase and cattle 
to be bought, although it described them as branded, it must have been 
in contemplation of the parties that the brand would be affixed by Mr. 
Nichols after he had acquired them, and, as Miller and Briscoe may 
be held to knowledge of the mortgage and that* it covered after- 
acquired cattle, they would be bound also to know that brands need not 
be affixed to the cattle immediately after purchase. 

[8] The claim is made on behalf of Miller and Briscoe that the 
statutes of Oklahoma invalidate plaintiff's mortgage as to them, be- 
cause neither the original mortgage nor a copy thereof authenticated 
by the register of deeds was filed for record. For many years the 
statute of Oklahoma relating to this subject read as follows : 

"A mortgage of personal property is void as against creditors of the mort- 
gagor, subsequent purchasers, and incumbrancers of the property in good faith, 
for value, unless the original, or an authenticated copy thereof, be tiled by 
depositing the samre in the office of the register of deeds of the county where 
the property mortgaged, or any part thereof, is at such time situated." Sec- 
tion 4422, Snyder's Comp. Laws of Okl. 1909. 

See Strahom-Hutton-Evans Commission Co. v. Florer, 7 Okl. 499, 
54 Pac 710. 
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In 1911 the Legislature -of Oklahoma adopted the revision of the 
state statutes made by Code Commissioners known as the Revised 
Laws of Oklahoma, and the corresponding provision is found as a 
part of section 4031, but the words "in good faith" are omitted. It 
is contended that this change of the statute renders void the plaintiffs 
mortgage, because Miller and Briscoe were purchasers from Nichols 
for value. The statute in question is a portion of a chapter relating 
to the execution, recording and effect of mortgages upon both real and 
personal property. Other sections of the chapter retain the exception 
of actual notice as equivalent to a sufficient notice by record. Sections 
4021, 4035, Rev. Laws of Okl. 1910. 

[7] In order to ascertain the intention of the Legislature in the en- 
actment of section 4031, the court may look to each part of the stat- 
ute, to other statutes upon the same or relative subjects, to the old law 
upon the subject, to the evils and mischiefs to be remedied, and to the 
natural or absurd consequences of any particular interpretation. Lew- 
is, Suth. Stat. Const. §§ 378, 382, 471 ; Endlich on Interp. of Stats. §§ 
39, 295, 298; Holy Trinity Church v. United States, 143 U. S. 457, 
12 Sup. Ct. 511, 36 L. Ed. 226; Knowlton v. Moore, 178 U. S. 41, 20 
Sup. Ct. 747, 44 L. Ed. 969; United States v. Hogg, 112 Fed. 909, 
50 C. C. A. 608 ; Interstate Drainage & Invest. Co. v. Board of Com'rs, 
158 Fed. 270, 85 C. C. A. 532; Hemmer v. United States, 204 Fed. 
898, 123 C. C. A. 194; Harper v. Victor, 212 Fed. 903, 129 C. C. A, 
423. 

The remaining portion of section 4031 is as follows: 

"And a mortgage of personal property situated in portions of this state 
attached to an organized county thereof for judicial purposes, shall be void 
against creditors of the mortgagor, subsequent purchasers, or incumbrancers 
of the property in good faith for value, unless the original or an authenticated 
copy thereof, be deposited and filed In the office of the register of deeds of 
ttS^ county to which the territory in which such property is situated is at- 
tached for judicial purposes." 

If a literal interpretation is placed upon this section, an unrecorded 
mortgage upon personal property situated in unorganized counties is 
void as to purchasers in good faith, but a mortgage upon property situ- 
ated in organized counties is void as to purchasers in bad faith. Sec- 
tion 4035 provides that a chattel mortgage shall cease to be valid as 
against subsequent purchasers or incumbrancers in good faith after the 
expiration of three years from filing for record, unless a renewal cer- 
tificate is filed. We cannot believe that the Legislature of Oklahoma 
intended to inaugurate a new policy or to declare that one who knew 
of an existing incumbrance might ignore it and acquire property free 
from any lien, if he but paid some consideration to the seller. Nor 
was it intended that one rule should apply in organized counties and 
the opposite rule in unorganized counties, nor one rule as to real es- 
tate mortgages and its opposite as to chattel mortgages. The purpose 
of the statute was to give constructive notice to those whose dealings 
were in good faith, and who had no actual knowledge of the facts. 
The words "purchasers and incumbrancers for value," in the first 
portion of section 4031, are used in the same sense as the words "pur- 
chasers or incumbrancers of the property in good faith for value" in 
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the remainder of the section. Van Rensselaer v. Clark, 17 Wend. 
(N. Y.) 25, 31 Am. Dec. 280; Gibson v. Linthieum (Okl.) 150 Pac. 
908: Merchants' Nat. Bank v. Frazier (OW.) 159 Pac. 647. 

[8, 9] The plaintiflf offered in evidence a certified copy of the mort- 
gage and of the record of its filing, on the theory that the jury might 
find as one reasonable act of diligence, that inquiry should have been 
made at the county clerk's office by the purchasers of these cattle 
after they knew that Nichols had given a mortgage upon these cattle, 
and had that inquiry been made they would have learned of the terms 
of this mortgage. The court excluded this evidence, consistently with 
its ruling that notice of the mortgage was of no avail, as it did not 
cover after-acquired property. We think this evidence was admissible, 
and that the demurrer of Miller and Briscoe to the evidence should 
have been overruled. As the action of replevin .is a possessory one, 
and the cattle were in the possession of Miller and Briscoe, the de- 
murrer of Nichols was properly sustained. Robb v. Dobrinski, 14 Okl. 
563, 78 Pac. 101, 1 Ann. Cas. 981. 

For these reasons, the judgment will be affirmed as to tlce defendant 
Nichols, but as to the other defendants it will be reversed and a new 
trial ordered. 



LOHMAN ▼. STOCKYARDS LOAN C0.» 

(Circuit Court of Appeals, Eighth Circuit April 9, 1917.) 

No. 4779. 

X Appeal awd Error ^s»758(1) — Affirmancb for Defects in BRncF. 

Disregard of rule 24 of the Eighth Circuit (X88 Fed. xvl, 100 C. O. A. 

xvl), requiring the brief of plaintiff In error to set out the speciflcatlona 

of error relied upon separately, warrants an affirmance of the judgment 

2. Appeal and Error «=»204(3, 4), 205, 217, 259, 260(1, 2) — Review— Neces- 

siTT OP Objections and Exceptions. 

The sustaining of an objection to a question, the adnflsslon In erldence 
of a mortgage and a certified copy thereof, and permitting the jury to 
take depositions with them In the jury room, cannot be reviewed, where no 
objections were made or else no exceptions were taken, 
8. Appeal and Error ®=>977(5) — ^Matters Review able— Denial of New 
Trial. 

A complaint that the court overruled the moti<»i for a new trial presents 
no proper question for review. 
4. Trial ^s:>418-<Demurrer to Evidence— Waiver. 

A complaint, that the court overruled defendant's denmrrer to plain- 
tiff's evidence, presents no proper question for review, where defendant 
then introduced his evidence, and did not renew the motion in any fomf, 
nor request a verdict to be directed in his ftivor. 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Replevin by the Stockyards Loan Company against A. W. Lohman. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Charles M. Cope, of Pawhuska, Okl., for plaintiff in error. 
R. F. Blair, of Wagoner, Okl. (B. F. Deatherage, of Kansas City, 
Mo., on the brief), for defendant in error. 

^=»For othMT CMM a— SAm« topic A KET-NUM BER in all Ker-Kvmb«red DlgeBts A IndczM 
* Rehearing denied August 9» 1917. 
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Before HOOK and STONE, Qrcuit Judges, and MUNGER, Dis- 
trict Judge. 

MUNGER, District Judge. In its facts this case is in many ways 
similar to the case of Stockyards Loan Co. v. Nichols, 243 Fed. 511, 

C. C. A. , and the cases were argued and submitted at the same 

time. The loan company began an action of replevin against Nichols 
and Lohman, to recover possession of some cattle. The case was sub- 
sequently dismissed as to Nichols, as the cattle were not in his pos- 
session when replevined. The plaintiff asserted a lien by reason of 
the same mortgage that it relied upon in the other case. The cattle 
in controversy here were purchased by Nichols a few weeks after 
the execution of the mortgage. He and Mr. Charboneau made a pur- 
chase of 108 head of cattle and each t6ok half of them. Each then 
branded his cattle, Nichols placing the crossbar brand upon the left 
shoulder of those he selected. They kept them together in Charbo- 
neau's pasture in Cherokee county, Okl. A week or two afterwards, 
the defendant Lohman, accompanied by Mr. Miller, a friendly adviser, 
made an examination of the herd with a view of purchasing them. 
There was evidence tending to show that Miller, in the presence and 
hearing of Lohman, asked Charboneau why the cattle bore two differ- 
ent brands, and Charboneau answered that half of the cattle belonged 
to him and half to Nichols, and that Nichols had his half mortgaged 
to one firm and he had his half mortgaged to another, and therefore 
they had separate brands to distinguish them. The next day Lohman 
purchased the cattle and thereafter shipped them to his ranch in Osage 
county. 

They were seized in this action in August, 1915. The court submit- 
ted the case to the jury, and the jury found for plaintiff under instruc- 
tions of the court that, unless Lohman had notice of plaintiff's mort- 
gage before he purchased the cattle, the verdict must be for the de- 
fendant. 

[1] The brief of plaintiff in error disregards the provisions of rule 
24 of this court (188 Fed. xvi, 109 C. C. A. xvi), which requires the 
brief to set out the specifications of errors relied upon separately, and 
this would warrant an affirmance of the judgment. Moline Trust & 
Savings Bank v. Wylie, 149 Fed. 734, 79 C. C. A. 440. 

[2-4] In the specification of errprs as filed ia the lower court, objec- ' 
tions are made, because an objection was sustained to a question asked 
of witness Charboneau, because the jury were permitted to take some 
depositions with them to the jury room and because of the admission 
in evidence of the original mortgage, and of a certified copy of that 
mortgage; but the record shows that no objections were made, or else 
that no exceptions were taken to the rulings made on these matters. 
No proper questions for review are presented by complaints that the 
court overruled defendant's motion for a new trial, and his demurrer 
to plaintiff's evidence, because the defendant then produced his evi- 
dence and did not renew the motion in any form nor request a verdict 
to be directed in his favor. Holder v. United States, 150 U. S. 91, 
14 Sup. Ct. 10, 37 L. Ed. 1010; Allen v. Knott, 171 Fed. 76, 96 C. C 
A. 180; Collins y. United States, 219 Fed. 670, 135 C. C. A. 342. 
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Other assignments of error raise the question whether the mortgage 
imposed a lien on the cattle acquired by Nichols after the date of its 
execution. The question has been determined in the case of Stock- 
yards Loan Company v. Nichols, supra, and what is said there need 
not be repeated here. 

This disposes of all material questions presented and the judgment 
o/ the court below will be affirmed. 



TUMET & CO. V. DELGADO et aL 

In re B. DEL PILAR HERMANO & CO. 

(drcnlt CcMirt of Appeals, First Circuit May 26, 1917.) 

No. 1272. 

• 

1. Bankruptcy €s:»200(3) — ^Libns— Right to. 

Under Bankr.Act (July 1, 1898, c. 541, S 67f, 30 Stat 564 (Comp. St 
1916, I 9651), declaring that all levies, judgment, attachments, or other 
liens, obtained through legal proceedings against a person who is insol- 
vent at any time within four months prior to the tiling of the petition 
in bankruptcy, shall be deemed null and void in ease he Is adjudicated a 
bankrupt a lien obtained by attachment served more than four months 
before the filing of a petition in bankruptcy is not nullified, where it is 
valid at the time of the attachment, though the judgment was not ren- 
dered until within the four months, and until that time the lien was in- 
choate. 

2. Bankbuptct <S=»200(3)— Liens— VALiDrrr. 

* Code Civ. Proc. Porto Rico, f 5233, declares that every person Who shall 
bring an action for the fulfillment of any obligation may obtain an order 
from the court having cognizance of the suit, providing that the proper 
measures be taken to secure the eflCectivenesB of the judgment Section 
5234b declares that the provisional remedy shall consist of the attach- 
ment of«sufi3cient property of the debtor to cover the amount claimed, 
while section 5242 provides that an attachment on personal property shall 
be efl'ected by depositing the personal property in question with the court 
or the person designated by it, under the responsibility of the plaintiff. 
Section 5258 declares that all property and right of property seized and 
held under attachment are liable to execution, but until a levy, property 
is not affected by execution. Under the Porto Rico practice an attaching 
creditor takes priority over another creditor recovering judgment without 
attachment. Held^ that the lien of an attaching creditor is created by 
the Porto Rican law on the levy of the attachment and hence, where at- 
tachment was levied n*ore than four months before the filing of the peti- 
tion in bankruptcy, the lien of the attaching creditor was not vacated 
by Bankr. Act § 67f, though the judgment perfecting it was rendered 
within the four-montlis period. 

Appeal from the District Cotirt of the United States for the District 
of Porto Rico ; Peter J. Hamilton, Judge. 

In the matter of the bankruptcy of E. Del Pilar Hermano & Co. Pe- 
tition by Yumet & Co., opposed by Isidoro D. Delgado, trustee, and 
others. From an order reversing an order of the referee, petitioner 
appeals. Order reversed, and cause remanded. 
- ■ ■ ' I — ■ 

^s»For other cmm see saae topic A KET-NUMBBR in all Key-Numbered DlgeeU A Indezee 
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Joseph B. Jacobs, of Boston, Mass* (Henry G. Molina, of San Juan, 
Porto Rico, and Jacobs & Jacobs, of Boston, Mass., on the brief), for 
appellant. 

Hany F. Besosa, of San Juan, Porto Rico, for appellees. 

Before DODGE and BINGHAM, Circuit Judges, and BROWN, 
District Judge. 

DODGE, Circuit Judge. The appellants sued the bankrupt firm in a 
Porto Rican court, attaching personal property belonging to the firm 
in accordance with the local procedure. This was done more than four 
months before the involuntary petition was filed, under which said firm 
was adjudged bankrupt by the federal District Court. 

The suit thus begun was to recover the price of goods sold. It re- 
sulted in a judgmwit in the appellants' favor, and a subsequent order of 
execution issued by the local court; both within the four months pre- 
ceding the filing of said bankruptcy petition. 

After the bankruptcy petition had been filed, the marshal of the local 
court proceeded, under the execution in his hands, to advertise the at- 
tached property for sale, in order to satisfy the judgment. It had re- 
mained in his custody since it was attached as above. The bankruptcy 
court enjoined the proposed sale, holding that the appellants acquired 
no lien by their original attachment, and that any lien acquired by vir- 
tue of the judgment or the steps taken subsequent thereto had been 
avoided or nullified according to section 67f of the Bankruptcy Act. 
It reversed an order by the referee declaring the appellants "in pos- 
session of a valid lien," from which order of reversal they appeal. 

[1] If the appellants got no valid lien upon the attached property 
until the judgment in their favor was entered, there is no error in the 
order appealed from. But, if they obtained a valid lien when they at- 
tached the property, section 67f has no application, this order should 
be vacated, the sale allowed to proceed, and the referee's o^der sustain- 
ing the lien- affirmed. 

In view of Peck v. Jenness, 7 How. 612, 12 L. Ed. 841, decided un- 
der a former bankruptcy law, and of Metcalf v. Barker, 187 U. S. 165, 
23 Sup. Ct. 67, 47 L. Ed. 122, decided under the present Bankruptcy 
Act, attachment on mesne process, such as the laws of the states with- 
in this circuit permit, is to be regarded as creating a lien in the plain- 
tiff's favor, valid from the time 3ie attachment is made, and not nulli- 
fied or avoided by subsequent bankruptcy proceedings under the pres- 
ent act, unless the same, are begun within the four months following 
such attachment ; and this notwithstanding the fact that the lien so ob- 
tained is inchoate only, and subject to be lost if the suit wherein it has 
been made does not result in a judgment in the plaintiff's favor. The 
lien is considered as obtained when the attachment is made, and a sub- 
sequent judgment for the plaintiff as doing no more than establish the 
fact that it was rightly obtained. Such a judgment, followed by exe- 
cution and levy, only enforces the lien created by the attachment. In 
re Blair (D. C.) 108 Fed. 529, cited with approval in Metcalf v. Barker, 
187 U. S. 165, 174, 23 Sup. Ct. 67, 47 L. Ed. 122; Collier, Bankruptcy 
<10th Ed.) 969; Remington, Bankruptcy (2d Ed.) §§ 1455, 158a 
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[2] Whether or not such attachments create a lien upon the attached 
property, valid from the time they are made as above, depends wholly 
upon the local law. The laws of some, but not of all, the states with- 
out this circuit permit attachments on mesne process. similar in charac- 
ter and effect The laws of Porto Rico permit attachments on mesne 
process according to provisions hereinafter considered. Whether or 
not attachments such as are thereby permitted are also to be regarded 
as affecting the attached property with a lien valid from the time of 
the attachment is the question presented by this appeal. 

The statutory provisions authorizing attachments on mesne process 
in Porto Rico are foimd in sections 5233-5250 of the Code of Civil 
Procedure. They were originally enacted March 1, 1902, as "An act 
to secure the effectiveness of judgments." Section 5233 is as follows : 

"Every person who sliall bring an action for the fulfillment of any obliga- 
tion may obtain an order fromf the court having cogDlzance of the suit provid- 
ing that the proper measures be taken to secure the effectiveness of the 
Judgment as the case may require it, should it be rendered in his favor." 

The "proper measures" are prescribed by the next section, 5234, and 
differ somewhat according to the nature of the obligation sued on. 
When, as in this case, the obligation is the payment of any sum of 
money^ section 5234 (b) provides that : i 

*The provisional rem^y shall consist of the attadxment of sufficient prop- 
erty of the debtor to cover the amount claimed." 

Section 5242 provides that an attachment on personal property — 

''shall be effected by depositing the personal property in question with the 
court, or the person designated by it, under the responsibility of the plaintiff." 

The same section provides further for deposit with the defendant, 
upon sufficient bond given by him, in the discretion of the court ; for 
its sale at public auction, on demand by the owner, upon condition that 
the proceeds be deposited with the court, and for its sale, if perishable, 
on petition of either party, at public auction, the proceeds to be deposit- 
ed as directed by the court. With these provisions, however, this case 
is not concerned. The property attached was deposited with the mar- 
shal of the court and kept in his custody. Had it been sold under any 
of the provisions permitting its sale, iJie proceeds would, of course, 
have taken its place for the purposes of the present case. 

Except that a special order of court authorizing each attachment is 
required, this procedure does not appear to differ in any essential re- 
spect from that which may be availed of, imder the laws of the states 
within this circuit, at his option, by any plaintiff desiring security upon 
the defendant's personal property, at the outset, for such judgment as 
he may obtain. Designated personal property of the defendant is taken 
into an officer's custody, who holds it until the attachment is dissolved, 
or it is applied to satisfy a judgment for the plaintiff. Meanwhile the 
defendant may dissolve it by giving bond ; discontinuance of the suit 
or judgment for the defendant will dissolve it; or the court may, pend- 
ing the suit, for cause shown, order it sold, and the proceeds held un- 
der attachment in its place: Judgment having been entered, execution 
issued in the suit accomplishes application of the attached property or 
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its proceeds in satisfaction of such judgment. Until then the defend- 
ant's property right therein continues, notwithstanding the plaintiff's 
inchoate or contingent lien. Actual transfer is prevented by the offi- 
cer's custody ; the defendant can transfer only his right thereto, subject 
to such custody and the plaintiff's lien. 

The provisions of the Porto Rican Code* regarding the disposition of 
attached property on executi<Mi are found in the next succeeding title 
of said Code, "Of the Execution of the Judgment in Civil Actions/' 
and are as follows : 

Section 5258: "AU property and right of property, selised and held under 
attachment in the action, are liable to execution. ♦ ♦ ♦ Until a levy, prop- 
erty is not affected by the execution." 

It is also true, in PortD Rico as with lis, that an attaching creditor has 
priority as to the property attached over a creditor recovering judg- 
ment against the same defendant without any attachment, and that, as 
between creditors attaching the same property, the earlier attachment 
has priority. See Oronoz & Co. v. Alvarez, 23 P. R. 497. 

That what is in substance a Hen upon the property attached is cre- 
ated when an attachment is made under the above provisions of the 
Porto Rican Code cannot in our opinion be denied. The right or in- 
terest then acquired by the plaintiff in property so attached is referred 
to as a "lien" in the decisions of the Supreme Court of Porto Rico. 
See Auffant v. Succession Ramos, 23 P. R. 410 (relating to attachments 
of real estate); Oronoz &'Co. v. Alvarez, 23 P. K. 497, already cited. 
We find nothing to indicate that the attaching creditor's right or inter- 
est, arising at the time of the attachment, under the Porto Rican pro- 
cedure, is intended to be any less effective for the purpose of securing 
his judgment, than an attachment on mesne process under the laws of 
the states above referred to. In Porto Rico, as under those laws, and 
as was done in this case, the property attached is segregated from the 
defendant's other property by the custody of a public official acting un- 
der the authority of the court, for the publicly declared purjwse of 
keeping it so segregated until applied to satisfy the plaintiff's claim. 
Until so applied the defendant's property in it remains subject to the 
plaintiff's right to such application in priority to the rights of other 
creditors. After custody under such an attachment has continued for 
more than four months, we see no more reason for holding the plain- 
tiff's prior right subject to be defeated by bankruptcy proceedings than- 
would exist in the case of an attachment such as was made in Re Blair 
(D. C.) 108 Fed. 529, cited above. 

We find nothing in Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 
363, 47 L. Ed. 555, referred to in the opinion of the learned District 
Judge, inconsistent with the foregoing conclusion. The plaintiff in that 
case had made no attachment before obtaining judgment and got no 
right of any kind in the defendant's property until he letried execution. 
Judgment, execution, and levy had been vacated, so far as they affected 
the defendant's property or its proceeds at the execution sale, by bank- 
ruptcy within four months thereafter. 

The conclusion we adopt is in accordance with that reached in this 
case by the District Court, in an opinion of earlier date than that be- 
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fore us in this record, which was the result of 'a reconsideration. See 
8 P. R. Fed. 605. . ^ 

The order of the District Court of December 29, 1916, reversing the 
referee's order of September 27, 1916, is reversed, and the case re- 
manded to that court for further proceedings not inconsistent with 
this opinion, and the appellants recover their costs of appeal. 



THE SKIPTON CASTLE. 

(Circuit Court of Appeals, Ninth Circuit. May 7, 1917.) 

No. 2774. 

1. Shipping ^=>141(1)— Liabilitt fob Damage to Cargo— Harteb Act— Con- 

struction. 

The '^negligence, fault or failure in proper loading, stowage, custody, 
care or proper delivery" of cargo, from Uahility for which, under Barter 
. Act Feb. 13. 1893, c. 105, | 1, 27 Stat. 445 (Comp^ St 1916, | 8029), a ves- 
sel cannot exempt herself by any clause or agreem^ent in the bills of lad- 
ing, applies to tie care necessary to protect the cargo from injury during 
the voyage, where it does not primarily have to do with the navigation or 
management of the vessel. ' 

2. Shipping ^=>141(1) — ^Liability foe Damage to Cargo— Habtbe Act. 

On a voyage from Antwerp to California ports, requiring some two 
months, a portion of the cargo stowed In between-decks conrpartment, 
consisting of bottled mineral water and willow baskets, was badly dam- 
aged by the heating of a shipment of bone meal stowed in the hold di- 
rectly below ; the hatchway between the two holds having been left part- 
ly uncovered to permit the circulation of air. The excessive temperature 
of the lower hold, showing that the bone meal was heating, because evi- 
dent on the fourth day out, and greatly increased afterward ; but nothing 
was done to protect the cargo above, although it could readily have been 
removed sufficiently to permit the clesing of the hatchway, and the holds 
had separate ventilators. Held that, under section 1 of the Barter Act, 
the ship was liable for the damages, notwithstanding a provision of the 
bills of lading exempting it from liability for loss or damage caused by 
sweating, leakage, breakage, or decay. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Suit in admiralty by the American Import Company, a corporation, 
'Tillman & Bendel, a corporation, James L. Do Fremery and Henri M. 
S'uermondt, partners as Jas. De Fremery & Co., and the Appolinaris 
Company, Limited, against the British steamef Skipton Castle ; the 
Lancashire Shipping Company, Limited, claimant Decree for libel- 
ants, and claimant appeals. Affirmed. 

For opinion below, see 223 Fed. 839. 

Edward J. McCutchen, Ira A. Campbell, and McCutchen, Olney & 
Willard, all of San Francisco, Cal., for appellant. 

William Denman and Denman & Arnold, all of San Francisco, Cal., 
for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

^=»For other c«9M sm 8A1d« topic A KBT-NUUBSR Id aU K«y-Number«d DigeBts A lodezM 
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HUNT, Grcuit Judge. Action for damages to cargo. The British 
steamer Skipton Castle, bound to San Pedro and San Francisco, loaded 
at Antwerp in December, 1910, with a quantity of bottled mineral wa- 
ter, willow baskets, and general cargo. When the ship arrived at the 
ports of discharge in Februarj', 1911, a great many of the bottles were 
found in broken condition and the baskets had rotted. Shipment was 
under bills of lading stipulating that the ship should not be liable for 
loss or damage occasioned, amon^ other things, by "sweating, leakage, 
breakage, wastage, decay, or the indirect causes thereof, * * * Uie 
negligence, default, or error in judgment of the master, mariners, 
* * * or other persons employed on or about the ship." The libel 
charged that the damages were inflicted while the cargo was in the 
possession of the ship, by water and breakage and leakage of the bot- 
tles because of bad stowage and unseaworthiness. The answer admit- 
ted that there had been some damage, but alleged that whatever dam- 
age was done was within the exceptions of the before-mentioned bills 
of lading, exempting a ship from liability for loss or damage by break- 
age, wastage, decay, sweating, and other like causes. The District 
Court held the claimant liable, because of the failure of those in charge 
of the ship to remove the cargo stowed on the 'tween-decks hatches, 
close the hatches, and care for any merchandise then found to be suf- 
fering injury because of heat or moisture, by drying and airing it. 
Claimant appeals. 

A quantity of bone meal stored in compartment No. 1, lower hold, 
was loaded in the winter, December 8th, at Antwerp, when the 
temperature was about 40 degrees Fahrenheit. As far as external ex- 
amin3.tion showed, the bone meal was in good condition when it was 
taken aboard the ship. The mineral water was stored in the forward 
part of the 'tween-decks No. 1 hold, and the willow ware and the gen- 
eral cargo in the hatchway and wings of the same compartment The 
weight of testimony is to the effect that compartment No. 1 between- 
decks was believed to be the coolest, and therefore the best in which to 
store the mineral water. Compartment No. 1 between-decks and the 
lower hold were equipped with standard ventilators. The ventilator 
pipes from the No. 1 hold passed through from the forward " 'tween- 
decks compartment" and out upon the open deck, where they terminat- 
ed in the four ventilator hoods. The ventilator pipe out of the top of 
the between-decks fitted around the outside of the pipes from the hold, 
and through it a separate current of air passed in and out. One of the 
witnesses described the ventilating system as "telescoped," with the 
object of having ventilation go up, instead of mixing through the be- 
tween-decks space. 

Four days after the ship sailed, on December 12th, the tem- 
perature of the No. 1 hold was 18 degrees warmer than the next 
compartment, and 49 degrees warmer than the outside air. No. 2 hold 
showed 83 degrees. Conditions of high temperature in the hold below 
continued, due undoubtedly to heating of the bone meal. Again on Do- 
cember 22d the temperature in the forward hold at the foot of the ven- 
tilator showed 101 degrees, and on December 30th, when the ship was 
at Las Palmas, the temperature showed 110 degrees, while the hold 
No, 2 showed 85 degrees. The evidence is that a temperature of 90 
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degrees would be cause for worry, while 110 degrees would cause great 
anxiety. When these conditions of temperature were indicated, some 
hatch boards were taken off the forward end of the deck hatch above 
and two of the boards aft. This, however, was not effective, for after 
the removal of the two planks the temperature in the lower hold was 
100 degrees, and remained at 100 or above for the ensuing 10 days. 
No attempt was made to shift the cargo, so as to let air down into the 
hold. The ventilators and hatches Were kept as they usually had been. 
The weather was good on December 22d and for the four days tljere- 
after. No sufficient reason is given for failure during that time to 
take the upper hatch off and to take the cargo on the lower hatch up 
to the deck, in order that the lower hatch flooring could be laid in its 
plsict, or canvas laid over the opening, in order that the heat in the 
lower hold could be forced out through the ventilators which ran from 
that hold. The hot air could have been let out by opening the entire 
face of the upper hatch when the heating was first discovered, or by 
taking out the cargo and letting it pass out through the ventilators, 
making tight the lower hatch floor. It is possible that some damage 
was caused by heating prior to the time when it was plain that the fer- 
tilizer was heated ; but, if proper attention had been given when the 
heat indicated rotting, it is fair to believe the damage would have been 
of no consequence. It is clear, therefore, that testimony concerning the 
condition of the hatches became most material, and after careful read- 
ing of the whole evidence the most reasonable conclusion is that the 
proximate cause of the damage was the failure to let out all the hot air 
possible from the lower hold. 

[1] We need not consider the question whether the vessel was sent 
to sea in a seaworthy condition, for we can assume that she was. But 
upon that assumption there remains the question whether there was 
negligence on the part of the ship in the care of the cargo during the 
voyage. In Knott v. Botany Worsted Mills, 179 U. S. 69, 21 Sup. Ct. 
30, 45 L. Ed. 90, the Supreme Court ruled that it was not a sufficient 
compliance with the provisions of section 1 of tl^e Harter Act merely 
to give proper care, custody, and caution to the loading and stowage of 
cargo before sailing, but that duty continues throughout the voyage. 
This rule was laid down in a case where wool was properly stowed in 
a seaworthy compartment when the vessel started on her voyage, but 
the wool was damaged on the voyage because of drainage from wet 
sugar stowed near the wool. The drainage was caused by alteration 
of the trim of the ship. The court held that the violation of one of the 
obligations toward the cargo enumerated in section 1 of the Act of 
Congress (27 Stat. 445), namely, that there must be good stowage of 
. cargo subsequently located, although occurring after the voyage of the 
injured cargo had started, made the ship liable. The court said : 

*'Since tbis damage arose through negligence in the particnlar ntode of 
stowing and changing the loading of cargo, aa the primary cause, thongh 
that cause became operative through its effect on the trim of the ship, this 
negligence in loading falls within the first section. The ship and [her] owner 
must therefore answer for this damage, and the third section is inapplicable." 

In the later case of The Germanic, 196 U. S. 589, 25 Sup. Ct. 317, 
49 L. Ed. 610, the* court approved of the rule of Knott v. Botany 
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Worsted Mills, supra, and held that, where the primary purpose is to 
affect the ballast of the ship, the change is management of the vessel, 
but, where the primary purpose is to get the cargo ashore, the fact that 
it also affects the trim of the ship does not make it the less a fault of 
the class which the first section of the Harter Act removes from the 
operation of the third section of the act. The court recognized that a 
case might occur, which in its different aspects would fall within both 
sections, and said that the question which section is to govern must be 
determined by the primary nature and object of the acts which cause 
the loss. Both of these decisions of the Supreme Court were cited by 
this court in Corsar v. Spreckles Bros. & Co., 141 Fed. 260, 72 C. C. 
A. 378, where the court considered the question involved under the 
facts as primarily and essentially one of navigation, and therefore the 
determination of the master would not make the ship or her owner 
liable for any incidental damage sustained by the cargo, because of 
the third section of the Harter Act. In Nam v. The Appalachee, 202 
Fed. 826, 121 C. C. A. 130, this court regarded the question there in- 
volved as whether the damage done to the merchandise was properly 
referable to a lack of care on the part of the officers of the ship, or 
to fault or error on the part of the officers in the management of the 
ship, and quoted from the Germanic Case, supra. The distinction in 
the rule applicable was observed by the Court of Appeals of the Sec- 
ond Circuit in The Persiana, 185 Fed. 396, 107 C. C. A. 416, where 
oil was allowed to accumulate in the bilges, not for the ship's purposes, 
but because the master intentionally allowed it to accumulate to save 
it for profit. United States v. New York & O. S. S. Co., Ltd., 216 
Fed. 61, 132 C. C. A. 305, also decided by the Court of Appeals of the 
Second Circuit, seems to have turned upon the particular facts, al- 
though some of the comments of the court seem at variance with the 
rule of the earlier decision in the Persiana Case, supra, not referred 
to by the court. 

[2] In the case at bar the navigation of the ship was not affected by 
the failure to raise the cargo stowed on the hatch, and to put it on 
the deck and dry it there, closing the hatch and then replacing the 
cargo; and while doubtless the removal of the upper hatch boards to- 
get the cargo out, and the putting of canvas or additional hatch boards 
under the cargo in the lower hatch pertained to the management of the 
ship in an incidental sense, yet the primary purpose would be care of 
cargo threatened with injury from heat below. 

We are of opinion, therefore, that the appellees proved their case 
by the greater weight of evidence, and that the decree should be af- 
firmed. So ordered. 
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JOHN A. ROEBLING'S SONS CO. OF CALIFORNIA et al. v. IDAHO BY., 
LIGHT & POWER CO. et aL ♦ 

(Circuit Court of Appeals, Ninth Circuit July 16, 1917.) 

No. 2813. 

1. Appeal and Erbob ^=»907(1) — ^Pbesumptionb— Facts not Shown by Reo- 

OBD. 

On appeal from a decree denying claims for material sold a railway, 
light, and power company, shortly before the appointment of a receiver, 
priority over mortgage bondholders, where a part of one of the claims 
was for materials furnished for **service extensions," and there is no 
record evidence making it clear what the precise items were for, the 
District Court's finding that the materials were not an operating expense 
will be adopted. 

2. Receivebs ^=> 158(2) — Pbiobity of Claims— Claims fob Matebtals.' 

That parties selling materials to a railway, light, and power comi)any, 
shortly before the appointment of a receiver, expected payment of their 
bills out of the company's cuiTent income, did not entitle them to prefer- 
ence over niortgage creditors, unless all parties agreed that their claims 
should be first paid out of current earnings. 

3. Stipulations ^»14(10) — Constbuction and Opebation— Agbeed State- 

ment OF Facts. 

Where the enlargement and improvements of a power plant of a rail- 
way, light, and power company was to put the company in a condition to 
better serve its customers, and to supply the increasing dentand for elec- 
tric current, and machinery was furnished the company by a claimant 
for the purpose of generating increased power to be transmitted over 
new transmissicm lines, a stipulation, in an agreed statement of facts, that 
the machinery was necessary to the continued operation of the comlpany's 
system, and that without it it could not perform its duties to the pubUc, 
was not an agreement that the machinery, prior to its installation, was 
necessary to the continued operation of the system, or that the company 
could not, prior to such iiistallation, perform its duties to the public. 

4. Receivebs ^=»158(3) — ^Pbiobities— Unsecubed Claims fob Matebials. 

Such miachinery being for work of new construction, it was furnished 
in the enlargement, and not for the repair or maintenance, of the com- 
pany's plant, as respected the claimant's right of priority over mortgage 
creditors. 

5. Receivebs ^=s>158{2) — ^Pbiobitt of Claims— <jLaims fob Matebials. 

The diversion of a railway, light, and power company's income to the 
payment of interest on bonds of a subsidiary company did not entitle 
parties furnishing material to the principal comi>any, Portly before its 
receivership, to priority over its mortgage bondholders, where the mort- 
gage securing their bonds did not cover the property of the subsidiary 
company, and the payment of such interest did not inure to their benefit. 

6. Receivebs ^=>158(2)— Pbiobitt of Claims— Claims fob Matebials. 

The payment of interest by a oonwration on its bonds, at a time when 
nothing was due on a claim for materials furnished it shortly before its 
receivership, was not a diversion of its earnings entitling such claim to 
priority over the mortgage bondholders. 

7. Receivebs ^=»158(3)— Pbiobity of Claims— Claims fob Matebials. 

Materials furnished a corporation within six months before its receiver- 
ship, for new construction and extraordinary improvements in its plant, 
were not payable as current operating expenses in preference to the claims 
of mortgage bondholders. 

Gilbert, Circuit Judge, dissenting. 

^=»For other cases see same topic & KBY-NUMBER in all Key-Numbered Digests & Indexes 
* ReheariniT denied October 8, 1917. 
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Appeal from the District Court of the United States for the South- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit by the Westinghouse Electric & Manufacturing Company 
against the Idaho Railway, Light & Power Company and others, in 
which John A. Roebling's Sons Company of California and another 
intervened. From a decree den)ring their claims for f>reference, the 
interveners appeal. Affirmed. See, also, 228 Fed. 972. 

Appeal from a decree of the District Court of Idaho denying certain claims 
'for preference asserted by appellants, Roebling's Sons Company and I. P. Mor- 
ris Company, for materials and supplies furnished to the appellee, Idaho Rail- 
way, Light & Power Company, before the appointment of a receiver for the 
corporation. The Westinghouse Electric Manufacturing Company, a general 
creditor of the Idaho Railway, Light & Power Company, to be called the Rail- 
way Company, brought suit on December 23, 1913, against the Railway Com- 
pany, alleging that it owed large sums which it was unable to pay, and pray- 
ing for the appointment of a receiver. 

The Railway Company was in the general business of generating and dis- 
tributing electricity and operating electric railway lines in many places in 
Idaho, the power and the traction properties operated by the Railway Com- 
pany being under one control and* management After the Railway Company 
admitted the Indebtedness sued upon and that a receiver was necessary, the 
court appointed as receiver O. G. F. Markhus, who had been general manager 
of the Railway Company. After the receiver was appointed, the Guarantee 
Trust Company of New Xork, as trustee, sued the Railway Company to fore- 
close a trust deed given by the Railway Company to secure payment of a 
bond issue of $30,000,000 of which approximately $9,000,000 were outstand- 
ing. The mortgage covered all the property of the Railway Company, includ- 
ing property that might thereafter be acquired by it, and all income and 
profits of all properties which were subject to the mortgage. In March, 1914, 
Roebllng's Sons Company and I. P. Morris Company, respectively, intervened, 
and by .cross-bill asserted priority of claims over the mortgage creditors. In 
due time foreclosure was decreed, and the property was sold under foreclosure 
to the Electric Investment Company for a sum sulficient to pay only $534.15 
on each $1,000 bond outstanding under the mortgage. Thereafter the Dis- 
trict Court denied the claims of preference of Roebllng*s Sons Company and 
Morris Company, and they have appealed. 

From an agreed statement of facts it appears that between the. 18th of 
March and the 30th of May, 1913, Roebling's Sons Company sold and delivered 
to. the Railway Company, then a going concern, certain supplies and material 
for which the Railway Company agreed to pay ; that it was to be a cash trans- 
action, payment to be made by the Railway Company on bills as rendered with- 
in 30 days from the delivery of the various items ; that before the receiver was 
appointed there was a payment of $17,519.80 on account, and that the balance 
due was $21,067.37 with Interest ; that the material and supplies were sold on 
open account under a belief on the part of the seller that the moneys to be 
due therefor should be paid out of current operating income ; that, during the 
time when the supplies were furnished, the Railway Comi)any was setting up 
reserves from its earnings and from the proceeds of sale of its bonds to pay 
bond interest ; that the interest accruing on the bonds of the Railway Com- 
pany on June 1, 1913, was $165,750; that the bond Interest reserves in the 
six months preceding June 1, 1913, amounted to $135,750; that the Railway 
Company borrowed on the note of the company the balance required to meet 
the Interest; that, in addition to the foregoing Interest reserves, the Railway 
Company on April 1, 1913, paid from its earnings the interest on its under- 
lying bonds of the Boise & Interurban Railway Company, amounting to $26,825, 
and on June 1st the interest on the bonds of the Boise Railroad Company, 
amounting to $9,725 ; that of the foregoing interest reserves about $79,000 was 
obtained from the earnings of the company during the period mentioned, and 
$56,750 from the proceeds of the sale of bonds ; that when the supplies and 
material were furnished the Railway Company was constructing a transmis- 
sion line about 30 miles long, from its central station in Swan Falls, Idaho, to 
a pumping plant of the Gem Irrigation District, with a four-mile branch 
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extension from a point on its line to tlie Gnffey pumping station ; that, before 
constructing this line, the Bailway Company had generated power at Its Swan 
Fails plant and had a transmission line running to certain mining districts 
in Owyhee county, Idaho, and another transmission line to places In Ada 
county, Idaho ; that during the fall of 1912 and the winter of 1913 the Rail- 
way Company was enlarging the capacity of its Swan Falls plant by replacing 
generating units, and that one of its lines then under construction was to 
several irrigation districts with which contracts. had been made; that when 
the Gem line was under construction the Railway Company owned a con- 
trolling interest in the stock and bonds of the Idaho-Oregon Light & Power 
Company, which stock and bonds were included in the trust security to the 
Guarantee Trust Company; that the Oregon I4ght & Power Company de- 
faulted in paying interest on its bonds, April 1, 1913. and that the Railway 
Company had offered to the bondholders of the Idaho-Oregon Company a 
plan of reorganization under which the Idaho-Oregon Company should be 
maintained as a going concern; that the Idaho-Oregon Company had made 
various contracts for hrrigation, involving the construction of extensions ; that 
the material for such extensions was bought by the Railway Company and 
furnished to the Idaho-Oregon Company under, an equipment trust agreement 
by which the Railway Company retained title to the supplies and material 
until the same should be paid for; that the material and supplies furnished 
by the Rpebling's Sons Company was principally copper wire for extensions for 
the installation of iiew or replacement units, and that the wire and material 
delivered had been put to use by the Railway Company in its system, and con- 
tributed to the earnings and value of the properties and the security of the 
• bonds, and that the material is and was necessary to the continued mainte- 
nance and oi)erktlon of the respective parts of said property for which the 
same was supplied and in which it is used. 

The claim of the I. P. Morris Comimny was for furnishing and installing cer- 
tain power machinery for the electric plants of the company ; the supplies hav- 
ing been received by the Railway Company prior to the first of June, 1913, but 
the installation was not completed or the work accepted until December, 1913, 
within six months of the appointment of the receiver. The Railway Company 
paid to the Morris Company $21,200.66, and gave two promissory notes for the 
balance due, one due in three months, the other in six months, from 4^te. It 
appears from a stipulation of facts that between November 1, 1912, and Decem- 
ber 23, 1913, the Railway Company paid from Its earnings in interest on the 
bonds of the Boise & Interurban Railway Company, one of its constituent 
traction companies, on April 1, 1913, $26,825, and on October 1, 1913, $26,825 ; 
that it paid interest on the bonds of the Boise Railroad Company, Limited, 
another of its constituent companies, on December 1, 1912, $9,725, on June 1, 
1913, $9,725, and on December 1, 1913, $9,725; that for the benefit of the 
sinking fund of the bonds issued by the Boise Railroad Company it paid on 
December 1, 1912, $5,000, ^and on December 1, 1913, $5,000; that on December 
1, 1912, it paid, as interest on the bonds of the railway company, $146,075, 
and on June 1, 1913, $165,750, and in addition thereto has paid out large sums 
for permanent improvements and equipment, adding to the value of the prop- 
erty securing the bonds of the Railway Company Issued under the trust deed 
to the Guarantee Trust Company ; that the material and machinery furnished 
were necessary to the continued operation of the Railway Company's system, 
and that, without it, it could not perform its duties to the public, and that the 
Morris Company sold the material to the Railway Company in the belief and 
intention that, unless otherwise provided for, payment would be out of the 
operating or current Income of the Railway Company. 

Beverly L. Hodghead, of San Francisco, Cal., for appellants. 

John F. MacLane, of Salt Lake City, Utah (Henry Root Stem, of 
New York City, of counsel), for appellees, Idaho Ry., Light & Power 
Co., O. G. F. Markhus, receiver, etc., Guarantee Trust Co., and Elec- 
tric Inv. Co. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

243 F.— 34 
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HUNT, Circuit Judge (after stating the facts as above). [1, 2] The 
appellant's principal contention is that there was a wrongful diversion 
of income, and that, in view of the extensive system of properties 
owned and operated by the Railway Company, the work done consti- 
tuted merely ordinary service extensions and improvement and repairs, 
and was properly chargeable to maintenance and operation. As set 
forth in the statement of the case, the Roebling's Sons Company claim 
is in much the larger part for new wire for the transmission of electric 
power over newly constructed transmission lines, running from a cen- 
tral station to an irrigation transmission line and to a certain pumping 
station. When completed, these lines constituted substantial additions 
to the lines owned and operated by the Railway Company, or owned by 
the Idaho-Oregon Company, a separate corporation, the stock and 
bonds of which were principally owned by the Railway Company. The 
minor part of the claim, an item of $1,121.15, was for materials used 
"in connection with general service extensions of the Railway Com- 
^pany and its distributing systems" about and in the village of Eagle, 
Idaho. We are not advised just what "service extensions" included, 
and, in the absence of record evidence to make clear what the precise 
items were for, we will adopt the finding of the District Court, that 
under the facts shown it cannot be held to have been an operating ex- . 
pense. The stipulation of fact that the material furnished by the 
Roebling's Sons Company "is and was necessary to the continued 
maintenance and operation of the respective parts of said property for 
which the same was supplied and in which it is used" is to be con- 
strued with other portions of the stipulation, which show that the 
material went to making additions or enlargements of the system 
which had existed and for the maintenance and operation of such newly 
constructed lines adding to the system. This, however, takes us no 
further than to the point that, inasmuch as the supply was for new 
construction and use in connection therewith, it is not to be regarded 
as necessary for such repair or replacement as was required to keep 
the power plant and system a going concern as it ha(J theretofore been 
conducted and kept up. The case is not altered by the stipulation that 
the Roebling's Sons Ccxnpany sold the materials in the belief and in- 
tention on its part that the bills therefor should be paid out of current 
operating income. It is probably true in many instances that mer- 
chants who sell their products to public service corporations expect 
payment of their bills out of current income ; but if there is an out- 
standing mortgage contract between the corporation and a mortgage 
creditor, such as there was here, preference will not be awarded over 
the mortgage creditors, unless it is proven that all parties agreed that 
the claim of the merchant shall be first paid out of current earnings of 
the buying company. 

[3, 4] The claim of the Morris Company is for material furnished 
under a contract dated October 31, 1912, wherein the Morris Com- 
pany was to design, construct, deliver, and install certain machinery 
necessary to enlarge and reconstruct what is called the Swan Falls 
plant of the Railway Company. The power part of the machinery 
was to be delivered in installments prior to April 1, 1913, and certain 
other materials were to be delivered within a year from the date of 
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the contract. The enlargement and improvement made at the Swan 
Falls plant was to put the Railway Company **in a condition to better 
serve its customers and to supply the increasing demand for electric 
current." The machinery to be furnished was for the purpose of gen- 
erating the increased power to be transmitted over the new transmis- 
sion lines heretofore referred to in connection with the claim of the 
Roebling Company. It also appears that the machinery included in 
the claim of the Morris Company would generate approximately 60 
per cent, of the entire power of the Swan Falls plant, which is the only 
power plant owned and operated directly by the Railway Company. 
The stipulation of facts that the machinery is necessary to the con- 
tinued operation of the Railway Company's system, and that, without 
it, it could not perform its duties to the public, is not an agreement that 
the machinery prior to its installation was necessary to the continued 
operation of the system, or that the Railway Company could not, prior 
to such installation, perform its duties to the public. The machinery 
being for work of new construction, we think that the conclusion of 
the District Court that the machinery furnished was for the enlarge- 
ment, and not for the repair or the maintenance, of the Railway Com- 
pany's plant, is the only correct one that could be reached with respect 
to this claim. It is to be specially noted, too, that the contract per- 
taining to this machinery was made 14 months before the appointment 
of the receiver; that llie work was not finally completed until Sep- 
tember, 1913, and was not finally accepted until December 9, 1913, up- 
on which latter date $21,200.66 was paid, and two promissory notes, 
each for the sum of $13,246.58, were given. The comment of the Dis- 
trict Court upon this phase of the claim was that it was "quite in- 
credible" that the Morris Company, having knowledge of the plans of 
the Railway Company, could have expected that the entire expenses 
to arise under the contract would be taken care of from current re- 
ceipts. 

[5] In arguing for the claims above mentioned, appellants say that 
there was diversion of income by reason of the fact that the railway 
companv paid on June 1, 1913, interest on the bonds held by the Guar- 
antee Trust Company amounting to $165,750, interest on the bonds 
of the Boise & Interurban Railway Company amounting to $26,825, 
and interest on the bonds of the Boise Railroad Company amounting 
to $9,725, or a total of interest paid, $202,300. But of this amount, 
$56,750 came from the proceeds of the sale of the bonds of the Railway 
Company, and $30,000 was borrowed on the note of the company. If 
we deduct the amount of these two items from. the total sum of $202,- 
300 paid out, we have a balance of $115,550. In this amount was 
$9,725 interest on the bonds of the Boise Railroad Company, but this 
amount did not inure to the benefit of the bondholders of the railway 
company, and in the decree made by the District Court it was specially 
provided that the Guarantee Trust Company, or bondholders repre- 
sented by it, should not be held on account of the construction pay- 
ments made on account of the Boise Railroad Company, as the prop- 
erties of that company had been decreed not subject to the mortgage 
of the Guarantee Trust Company, and were ordered segregated from 
the receivership estate. 
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[8] With respect to the Morris claim, it is to be noted that the al- 
leged diversion of June 1, 1913, was nearly seven mpnths before the 
receiver was appointed. Or if, as counsel for Morris Company have 
urged in their brief, the material and labor involved in the claim were 
furnished within six months before the appointment ' of the receiver 
(December 23, 1913), then the claim did not accrue until after June 
1, 1913, when the interest on the bonds was paid, and preference can- 
not be claimed, for clearly it is not a diversion of earnings for a cor- 
poration to pay interest due on its bonds when nothing is due at the 
time of the payment. 

The legal principles and the more important authorities which bear 
upon the several views of the questions presented having recently been 
carefully considered and announced in Crane Co. v. Fidelity Trust Co. 

et al., 238 Fed. 693, C. C. A. , any extended discussion of the 

law would be but a repetition of what was there said. 

[7] In accordance, therefore, with the rule of that case, we conclude 
that Rpebling^s Sons Company furnished material which went for new 
construction and extraordinary improvements in the plant of the Rail- 
way Company or the plant of the Idaho-Oregon Company, and the 
claim is not properly payable as a current operating expense in ordi- 
nary course of business, and that there was no diversion of any income 
earned after the accrual of the Roebling's Sons Company claim ; that 
the Morris Company claim, being for generating machinery by way of 
new construction and extraordinary improvement to the mortgaged 
property, is not to be recognized as a current operating expense in- 
curred in the ordinary business of the railway company, and that, the 
claim having accrued within six months prior to the appointment of 
the receiver, there was no diversion of income by pajmient of interest 
on June 1, 1913. It may be added, however, that, if we should as- 
sume that the materials involved in the Morris claim were furnished 
more than six months before the receiver was named, no special cir- 
cumstances appear, for departing from that period as the usual and 
reasonable limit 

The decree is affirmed. 

GILBERT, Circuit Judge (dissenting). I dissent from the opinion 
of the majority of the court in this case, on the grounds stated in the 
dissenting opinion in Crane Co. v. Fidelity Trust Co., 238 Fed. 693, 

— — ~ k>« v>. ^V. • 



PATAGONIA S. S. CO.. Ltd., v. GANS S. S. LINE. 

(Circuit Court of Appeals, Second Circuit. June 6, ldl7.) 

No. 240. 

L Shipping ^=»49(2) — Chabteb — ^Right of Chabtebeb to Use Deck Space. 

A vessel was chartered to carry a full cargo of heavy grain at a stated 

rate of freight per quarter. The charterer was given the use of all holds 

and covered deck space where cargo Is ordinarily carried, but no provision 

was made for a deck load. The (iiarterer was also given the right to load 
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a fall cargo of other merchandise by paying a total freight eqnal to 
what it would amount to on a full cargo of heavy grain. The charterer 
loaded a cargo of general merchandise for other shippers and paid the 
agreed rate of freight on the dead weight capacity of the ship, but it 
also loaded an open deck cargo of lumber. Held, that the owner was 
entitled to recover the reasonable value of the use of the deck space, which 
had not been contracted for, in addition to the charter hire, not measured 
however by the bill of lading freight received by the charterer, which 
was not a trustee for the owner In respect to such freight nor a wrongdoer, 
the lumber having been taken by the master without objection, nor by 
the market rate of freight, since the owner was without right to use 
such space or hire it to others than the charterer. 

2. Shipping ^=s>58(2) — Chabteb — Omission of Pbovistons Thbouoh Mistake. 

A court of admiralty may permit a charterer to show, in defense to a 
suit by the owner for extra freight on deck cargo, that by the agreement 
it was to have the use of such space, but that the provision was inadver- 
tently omitted from the charter party. 

3. Shipping ^=>39 — Chabteb — Conclusiveness of Chabteb Pabtt. 

A charter party as executed, in the absence of fraud or mutual mis- 
take, determines the rights of the parties, and neither the master nor 
other agent of the owner has authority to alter or waive its provisions. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by the Patagonia Steamship Company, I^imited, 
against the Cans Steamship Line. Decree for libelant, and respondent 
appeals. Modified and affirmed. 

Haight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for appellant. 

Convers & Kirlin and Kirlin, Woolsey & Hickox, all of New York 
City (Charles R. Hickox and Cletus Keating, both of New York City, 
of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] March 6, 1912, the libelant, the Pata- 
gonia Steamship Company, Limited, chartered its steamer Patagonia 
to the Gans Line to carry a full cargo of heavy grain from New Or- 
leans to Rotterdam at 3s. 3d. a cjuarter. The charter contained a clause 
familiarly known as the dreading clause, the material part of which 
was as follows : * 

*'4. The charterers have the further privilege of shipping, full cargo of other 
lawful merchandise, in Ueu of a like quantity of grain, in wliich case the char- 
terers are to appoint the stevedores to load and to discharge the cargo, under 
master's supervision, paying all loading and discharging expenses, but charter- 
ers to be in no way liable for improper stowage, the owners paying them the 
expenses, including bag hire, figured at current rate of the port, which the 
vessel would have incurred loading and discharging a full cargo of heavy 
grain, and total freight to be equal to what it would amount to on a full cargo 
of heavy grain." 

The charterer availed itself of this privilege, and, instead of a cargo 
of heavy grain, shipped a cargo of general merchandise belonging to 
various shippers. The space appropriated to cargo was defined in arti- 
clell: 
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"11. The charterers to have full reach of the holds, including peaks, and 
all covered deck spaces where cargo Is ordinarily carried, the same as if vessel 
loaded for owners' account'* 

The charterer, however, loaded 836 tons of lumber on the open 
deck, for which the consignees paid bill of lading freight in the sum of 
£695. 12s. 9d. 

The freight on the dead weight capacity of the vessel was £5,915, 
and this sum the charterer paid to the owner, but refused to pay any 
additional freight on the deck load, and the owner filed this libel to 
recover a reasonable freight therefor, plus the reasonable cost of lash- 
ing the lumber. 

Nothing whatever having been said in the prior negotiations between 
the agents of the parties about a deck load, the owner's agents pre- 
pared and submitted to the charterer's agent a charter party which 
contained a clause permitting a deck load : 

'*20. If safe and .legal deck load may be given, at merchant's risk.** 

[2] The agents of the charterer not being satisfied with one of the 
clauses, according to them the consignment clause, and according to 
the owner's agents, the^dreading clause, submitted a different form of 
charter party containing no privilege to load on deck, which was duly 
executed. About a week later the charterer's agents observed that 
there was no such clause and pointed this out to the owner's agents, 
who, they say, replied that there would be no trouble because it was 
understood and agreed that the steamer should carry deck cargo. If 
this were the agreement, a court of admiralty, even if it could not re- 
form the charter in a direct proceeding on the ground of mutual mis- 
take (Williams v. Insurance Co. [EW C] 56 Fed. 1J)9), would doubtless 
admit such an equitable defense (The Hero [D. C] 6 Fed. 526; U. S. 
V. Cornell Steamboat Co., 202 U. S. 184, 194, 26 Sup. Ct. 648, 50 L. 
Ed. 987). But Judge Learned Hand has found that there was no 
such understanding, in which we concur with him, and therefore the 
owner's agents could not alter the charter in this respect after it was 
executed. 

[J] The charterer further contends that the owners are estopped 
from making this claim because the master, before the steamer sailed 
from New Orleans, indorsed on the charter party, "All conditions of 
the within charter have been complied with at New Orleans," and 
drew a draft in favor of the charterers for the difference between 
the bill of lading freight and the freight payable on the dead weight 
capacity of the steamer. As in the case of the agents, the master had 
no authority to alter the contract made by the charter party. The char- 
ter party as executed, in the absence of fraud, which is not suggested, 
or of mutual mistake, which has been found not to exist, determines 
the rights of the parties. 

The charter party contained a cesser clause as follows : 

"Charterers* liability to cease on cargo being shipped and difference of 
freight and for demurrage, if any, paid, vessel having a lien on the cargo for 
freight" 
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The owner was obliged to collect all the bill of lading freight in order 
to cover the charter money due it and pay the master's draft drawn 
at New Orleans in favor of the charterer. Freight on the deck load as 
between it and the charterer was neither ascertained nor provided for 
in the charter party, and the owner was not given a lien upon it to 
secure whatever claim it might have. Therefore the cesser clause does 
not apply. 

Finally, the charterer says that the court should not permit the own- 
er's claim because it is inequitable. It contends that the owner has 
received full freight for the dead weight capacity of the vessel and the 
deck load imposed no additional burden upon it. But a charterer has 
no right to load on deck unless the charter gives him the privilege 
(Carver on Carriage by Sea, § 262), and no such privilege was given 
in this case. It could not acquire the right to load on deck because it 
had paid freight for the full dead weight capacity of the vessel, all of 
which it did not use, even with the deck load included. Ng court can 
alter anything in or add anything to a contract because it thinks to do 
so would be reasonable. The assumption of such an authority would 
dangerously invade the rights of contracting parties. 

The charterer, having used a part of the vessel to which it had no 
right, must pay the owner for it. This leads us to inquire how the 
compensation is to be measured. The charterer in this case cannot be 
regarded as a wrongdoer because the master did hot refuse to receive 
the lumber on deck ; he taking the position that, while the charter did 
not allow a deck load, the owner could sue the charterer for compen- 
sation. For the same reason the charterer cannot be regarded as a 
trustee for the owner in respect to the freight collected from the con- 
signees. The libel recognized these propositions by asking to recover 
a reasonable freight, and by so doing waived any objections it might 
have had to the loading of cargo on deck. 

We do not think The Port Adelaide (D. C.) 59 Fed. 172, in point. 
There the charterer was entitled to the whole vessel. Nevertheless the 
owner without the knowledge or consent of himself or his agents 
took on cargo in an adventure on his own account and deviated from 
the voyage. This plainly made him accountable as trustee, at the op- 
tion of the charterer, for all the freight earned. 

In the present case, the charterer contends -that it should pay only 
the reasonable value of the use of the deck. That value cannot be the 
market rate of freight which the owner could recover by putting the 
space in the market, because it was not entitled either to use the space 
itself or hire it to others. The charterer was the only person in the 
world the owner could deal with. It had already paid for the voyage 
in the lump freight on the vessel's dead weight capacity. What the 
owner should receive for this deck space which could have been used 
by no one else is certainly not the market' rate of freight, nor what this 
favored person could collect from others. The evidence is not specific 
upon this point, but the highest estimate in the record is £200, and this 
with interest plus $70, the expense of lashing the lumber, is what the 
charterer should pay. So modified, the decree is affirmed, with inter- 
est and costs of this court to the appellant 
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OHBLENTIS y. LUOKENBACH S. S. CO., Ino. 

(Circuit Court of Appeals^ Second Circuit May 25, 1917.) 

No. 223. 

Seamen ^=»11— Injuby in Sebvioe— Measubb of Recovebt. 

The rights of a seanftin, injured in the service of the ship, are the 
same, by virtue of the inherent nature of his contract, whether he sues 
in a court of admiralty or of common law, and his recovery Is limited 
to his wages to the end of the voyage and the expense of his maintenance 
and cure, regardless of the question of negligence or contributory negli- 
gence ; and this rule is not Changed by Seamen's Act March 4, 1915, a 153, 
I 20, 38 Stat 1185 (Comp. St 1916, § &337a), providing that "in any suit 
to recover damages foi^ any injury sustained on board vessel or in its serv- 
ice seamen having command shall not be held to be fellow servants with 
those under their authority." 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Peter Chelentis against the Luckenbach Steamship 
Company, Incorporated. Judgment for defendant, and plaintiff brings 
error. Affirmed. 

Silas B. Axtell, of New York City (F. R. Graves, of New York City, 
of counsel), for plaintiff in error. 

Carter & Carter, of New York City (Peter Carter, of New York 
City, of counsel), for defendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

WARD, Circuit Judge. This was an action at common law by a sea- 
man employed on the steamer J. L. Luckenbach against her owners to 
recover damages for personal injuries sustained by him on his second 
voyage. The only charge of negligence in the complaint as to which 
there was any proof was as follows : 

" ♦ ♦ ♦ Because said defendants and said persons in their service hav- 
ing command negligently and unlawfully compelled plaintiff to carry an ash 
bag across an open and exposed deck on board said vessel during a severe 
storm and while the waves were calculated to and did break over the same, 
plaintiff, although himself in the exercise of due care, was suddenly and 
without warning struck by a wave with great violence and precipitated from 
his feet, thereby sustaining severe, painful, and permanent personal Injuries, 
as hereinafter more particularly set forth." 

The plaintiff sued for full indemnity, and on the trial declined to 
make claim for wages to the end of the voyage and expenses of cure 
and maintenance for a reasonable time thereafter, insisting that by vir- 
tue of section 20 of the Seamen's Act of March 4, 1915, he was entitled 
to full indemnity and to go to the jury on the question of the defend- 
ant's negligence and of his own contributory negligence. This section 
reads: 

"Sec. 20. That in any suit to recover damages for any injury sustained on 
board vessel or in its service seamen having command shaU not be held to be 
fellow servants with those under their authority." 
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Judge Manton directed a verdict for the defendant, relying on the 
decision of the Supreme Court in The Osceola, 189 U. S. 158, 23 Sup. 
Ct. 483, 47 L. Ed. 760. 

December 26, 1915, the plaintiff, Chelentis, a fireman, was in the 
watch of Snell, the second engineer, 12 to 4 a. m. At 4 a. m. he came on 
deck, in accordance with the regular practice, to rest for half an hour 
and then with his mate to take the ashes raked froni the fires by the 4 to 
8 watch and put into bags lifted by machinery from the stokehole to 
the grating in the fireroom level with the deck. One man would take a 
bag off the hoist and deliver it to his mate, to be carried by him through 
the port door of the fireroom out on deck and dumped over the port 
side. 

The only ash hoist was on the port side and there was a coal bunker 
running across the grating in the fireroom from side to side. The cross 
bunker did not prevent any one from going through the port door of 
the fireroom to the port side, but if the bags were to be dumped on the 
starboard side a third man would be needed, viz., one to take the bag 
from the hoist and deliver it to another, to carry it to and pass it over 
the cross bunker to a third, to carry it from there to the door on the 
starboard side and dump it over. 

At 4 :30 a. m. the plaintiff and his mate went to the engineroom and 
asked Keyser, the first assistant engineer in charge of the watch, to 
give them a third man, so that they could dump the ashes over the star- 
board side, the sea being so high on the port side as to make it danger- 
ous to dump them there. This they testified he refused, with oaths, and 
drove them out of the engineroom, ordering them to do the work as 
usual. As the plaintiff was returning to the ash hoist after emptying 
his first bag over the port side, a wave struck him and carried him over 
to the starboard side, causing him very severe injuries. 

The defendant contended that Snell should have been on deck super- 
vising this operation of dumping the ashes by the men in his own watch, 
and that the plaintiff was not in Keyser's watch or subject to his orders. 
But the evidence is that Keyser was giving him orders, and we are clear 
that Snell's watch were bound to ob^y him. After the accident three 
men were employed and the ashes were dumped over the starboard 
side. 

December 27th the steamer arrived in port and the plaintiff was taken 
to the Marine Hospital, where he remained three months and four 
days; it being found necessary to amputate his right leg six inches 
above his knee. 

The contract of a seaman is maritime, and has written into it those 
peculiar features of the maritime law that were considered in the case 
of The Osceola, supra; and although, because of these peculiarities, 
such contracts are almost invariably litigated in admiralty courts, still 
the contract must be the same in every court, maritime or common- 
law. The only difference between a proceeding in one court or the 
other would be that the remedy would be regelated by the lex fori. If 
a seaman, who had been locked up or put in irons for disobedience of 
orders, were to sue the master for damages in a court of common law, 
he could not recover like a shore servant, such as a cook or chauffeur, 
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who had rieceived the same treatment. So a seaman, bringing suit in 
a common-law court for personal injuries, could recover, even if guilty 
of contributory negligence, although a shore servant, suing in the 
same court, could not ; and a seaman, suing in a common-law court for 
personal injuries, could recover (except in the case of unseaworthiness 
of the vessel or failure to give proper care and medical attention) only 
wages to the end of 'the voyage and the expenses for maintenance and 
cure for a reasonable time thereafter, whereas in a similar case a shore 
servant would be entitled to recover full indemnity. Therefore, by vir- 
tue of the inherent nature of the seaman's contract, the defendant's neg- 
ligence and the plaintiff's contributory negligence were totally immate- 
rial considerations in this case; the sole question for the jury to. deter- 
mine being whether the plaintiff was entitled to recover because he had 
not received from the defendant his wages to the end of the; voyage and 
the expense for his maintenance and cure for a reasonable time there- 
after. 

Has Congress changed the situation by section 20, of the Seamen's 
Act, supra, as the plaintiff contends ? He argues that the act makes the 
master a fellow servant of the seaman, and 3ierefore that Congress in- 
tended to make the relation between the seaman and all the officers 
throughout the same as at common law. But the Supreme Court, in the 
case of The Osceola, supra, while reserving the question whether the 
master and seaman were fellow servants, held that it made no differ- 
ence whatever in respect to the liability of the shipowners for an im- 
provident order of the master which resulted in personal injuries to the 
seaman. This was the precise question decided. The facts were that 
the master ordered a gangway to be hoisted by a derrick and swung 
outboard when the steamer was proceeding in a strong head wind, so 
that she might be ready for an immediate discharge of the cargo on ar- 
rival. The gangway, as soon as it swung clear of the side, was turned 
broadside by the wind and threw down the derrick, which struck and 
injured the libelant. The first and third questions certified to the Su- 
preme Court were answered, "No" : 

"First Whether the vessel 'is responsible for Injuries happening to one of 
the crew by reason of an improvident and negligent order of the master in 
respect of the navigation and management of the vessel." 

"Third. Whether as a matter of law the vessel or its owners are liable 
to the appellee, Patrick Shea, who was one of the crew of the vessel, for the 
injury sustained by him by reason of the improvident and negligent order of 
the master of the vessel in ordering and directing the hoisting of the gang- 
way at the time and under the circumstances declared ; that is to say, on the 
assumption that the order so made was improvident and negligent." 

It follows that whether the master and seaman are follow servants 
or not is quite immaterial in the case of a suit for injuries resulting 
from an improvident order of the master. For this reason the court 
was right in directing a verdict for the defendant, and the judgment is 
affirmed* 
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HUTTIG V. JOHN PAUL LUMBER CO. 

<Oircait Court of Appeals, Seventh Oircnit April 10, 1917. Behearlng Denied 

May 16, 1917.) 

No. 2403. 

1. Tbiajl ^=»178 — Motion fob Dhubcted Vebdict — Effect. 

On defendant's motion for a directed verdict, the trial judge was hound 
to accept the testimony favorable to plaintiff. 

2. Bbokebs ^=>88(3) — Questions fob Juby — Pbocubing Cause of Sale. 

In a broker's action foe commissions on a sale of land to a corporation, 
evidence held insufficient to warrant kn inference that plaintiff, through 
any acts of his own or of othersi on his behalf, was the prociMng cause 
of the sale, though he had negotiated for a sale with M. and B., a stock- 
holder in such corporation, and hence the court properly directed a ver- 
dict for defendant 

3. Bbokebs <&=>86(1) — Sufficiency of Evidence — Conjectube.. 

In a broker's action for commissions, plaintiff, upon whom the burden 
of proof rested, was not entitled to a verdict on conjecture. 
Alschuler, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Western 
District of Wisconsin. 

Action by Harry W. Huttig against the John Paul Lumber Ci^pany. 
Judgment for defendant, and plaintiff brings error. Affirmed. 

Huttig's declaration was based on the following contract: 

"Chicago, August 8, 1912. 
"H. W. Huttig, Muscatine, Iowa. 

''Dear Sir: Referring to all of the holdings of the John Paul Lumber Co. 
in the La Fayette, Taylor, Madison, Jefferson, Wakulla counties in the state 
of Florida, with the exceptions of the ninety thousand acre tract contained 
in townships 6 south, R. 12 east ; 7 south, 12 east; 8 south, 12 east ; 9 south, 
12 E. ; 6 south, 13 E. ; 7 south, 13 B. ; 8 south, 13 B. ; 9 south, 13 E.— all in La 
Fayette county, Florida, comprising with the above exception about (234,000 
acres) two hundred and thirty-four thousand acres, we hereby authorize you to 
sell all of the above named 234,000 acres for $2,560,000, for which in case 
of sale we agree to pay you a commission of 5 per cent.; and we further 
agree to pay you a commission of 5 per cent, on the consummation of a sale 
of any part thereof; and we further agree to pay you a commission of 5 
per cent, on any sale you may ^ake thereof that is consummated, whatever 
the purchase price may be. We will allow you sixty days from date to get 
parties interested and to examine property and a reasonable time thereafter 
to examine timber and abstracts. 

"Yours truly, John Paul Lumber GoiApany. 

"By R. W. Paul, V. Pt.'* 

At the conclusion of all the evidence the court directed a verdict for de- 
fendant. This is assigned as error. 

Wm. S. Oppenheim, of Chicago, 111., for plaintiff in error. 
Andrew Lees, of La Crosse, Wis., for defendant in error. 

Before BAKER, MACK,"and ALSCHULER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1,2] 
McMillan, a real estate broker in Chicago, in late July, 1912, met 
Musser, of Muscatine, Iowa, in Chicago and told him that the Florida 
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lands of defendant were for sale and asked him if he would be inter- 
ested. Musser said that he would, and that one Roach and he were 
interested in lands in the same locality, and he thereupon called Roach 
on the phone. McMillan then wired defendant in Florida, and in re- 
sponse thereto R. H. and J. J. Paul, of defendant company, arranged 
to come to Chicago on August 8th. That day McMillan met them, and 
took them to plaintiff's room in a Chicago hotel. Plaintiff was a rela- 
tive of Musser, lived at Muscatine, was engaged in the sash and door 
business, and occasionally sold property on commission. At plaintiff's 
room the contract in question was executed, and plaintiff employed 
McMillan to work thereunder. Musser was said to be the man with 
money, able to buy, and already interested in Florida lands. Roach 
was not financially able to make the proposed purchase. The Pauls 
had known Roach for several years, during which there had been ne- 
gotiations between them concerning the sale of these lands. In our 
judgment, the evidence establishes beyond any reasonable inference 
to the contrary that the parties went to Muscatine the next day for the 
purpose of initiating a deal in which Musser was the new and dominat- 
ing element, that at Muscatine such a deal became pending, and that 
neither plaintiff nor his agent McMillan was "the procuring cause" 
of any other deal. There is a dispute in the evidence whether, at the 
Muscatine meeting, Roach mentioned "associates." He testified that 
he named O'Brien, Howe, and Stephenson (who were, fellow stock- 
holders in Gulf Land Company, a Florida corporation) as associates 
who might become interested in the deal. Pauls testified that no one 
was mentioned but Musser and Roach. On the motion for a directed 
verdict the trial judge was bound to accept Roach's version, and he 
did so, but held that under the evidence it was immaterial whether 
the proffered deal was one with Musser and Roach, or with Musser, 
Roach and others, because neither plaintiff nor defendant contemplated 
a deal except with Musser in. We think he was right. McMillan 
originated the negotiation by presenting the question of purchase to 
Musser. McMillan went to Muscatine repeatedly to try to induce 
Musser to buy. Plaintiff also worked upon Musser. So far as this 
case is concerned, that was the extent and the end of their efforts. Of- 
ficers of defendant also tried to forward 'the Roach and Musser deal. 
The pending deal was always referred to in conversations and in cor- 
respondence between the parties as the Roach and Musser deal. Mus- 
ser's interest apparently continued until the last of September, when 
Roach told the Pauls (and McMillan did likewise in November) that 
Musser would not go on. And Musser in fact had no part or interest 
in the sale that was subsequently made. 

In March, 1913, defendant sold a half interest to the Gulf Land 
Company, a Florida corporation, for $800,000, being $100,000 less 
than the lowest and last price made or a\itfiorized by defendant during 
the pendency of the Roach and Musser deal, or during the 60 days 
plaintiff had "to get parties interested." Gulf Land Company was 
organized in the spring of 1912. It was not mentioned by any one in 
connection with the Roach and Musser deal, and Roach was not au- 
thorized to act for it. Defendant had no knowledge of its existence 
till after Musser withdrew. Its president, O'Brien, testified without 
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dispute that he had long known about the Paul lands being for sale ; 
that he knew the price the Pauls were asking prior to August 8, 1912 ; 
that neither plaintiff nor McMillan (whom he met a number of times 
after August 8th) ever said anything to him about the Paul lands; 
that the rules of the company required the approval of all stockholders 
for purchases of land ; and that a purchase of the Paul lands by the 
company never interested him at all until he learned in the spring of 
1913 that a half interest could be had for $800,000. 

[3] We believe the trial Judge was correct in telling the jury, in 
substance, that there was no basis in the evidence for a reasonable 
inference that plaintiff, through any acts of his own or of others on 
his behalf within the 60 days from August 8, 1912, was the procuring 
cause of the sale to the Gulf Land Company in March, 1913, and that 
a party upon whom lies the burden of proof is not entitled to a verdict 
on conjecture. 

The judgment is aflSrmed. 

ALSCHULER, Circuit Judge (dissenting). Without pointing out 
those parts of the evidence which induce my nonconcurrence, I will 
say that to my mind the record fairly presents controverted questions 
of material and controlling facts which should have been submitted 
to the jury : Whether at the Muscatine meeting it was in effect stated, 
and was understood by all concerned, that the persons then and thence- 
forth contemplated by the parties as the broker's prospective buyer 
were Roach and his associates in the ownership of large tracts of tim- 
ber land lying adjacent to and about the Paul lands in question, regard- 
less of whether or not Musser was interested in the purchase ; wheth- 
er, from the time of the Muscatine meeting, the negotiations, as there 
under consideration, were carried on by the Pauls with substantial con- 
tinuity and without abandonment until the sale in question was effect- 
ed ; whether the Gulf Land Company was not as to this business a mere 
convenience to take title for its stockholders, directors, and officers, 
Roach and his associates, as the beneficiaries in the transaction ; and 
whether or not- plaintiff in error was the procuring cause of the making 
of the sale, through interesting in the property wiUiin the 60 days of the 
contract, persons willing and able to purchase it, and who as the re- 
sult of being so interested, within reasonable time after the 60 day 
period did in fact consummate the purchase. 

I believe the judgment should be reversed, and the cause remanded 
for new trial. 



WOO HOO y. WHITE, Immigration Com'r. 

(Circuit CJourt of Appeals, Ninth Circait. July 16, 1917.) 

'No. 2871. 

Aliens ^=s>22 — Ohinesb Persons. 

Under treaty of November 17, 1880 (22 Stat 82«) between the United 
States and China, article 2 of which provides that (Chinese merchants 
shall be allowed to go and come of their own free will and accord, and 
shall be accorded all the rights, privileges, Immunities, and exemptions 
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accorded to citizens and subjects of the most favored nation, a Chinese 
merchant domiciled* in the United States has the right to bring his wife 
and minor children into the country, and this right may be exercised, 
though the minor son of such merchant was 20 years old and had con- 
tracted a marriage in China before admission was sought. 
2. Habeas Corpus ^=5>85(1) — Deportation — Chinese Persons. 

On habeas corpus by a Chinese person, who applied for admission to 
the United States as the minor son of a regularly domiciled merchant in 
the United States, evidence held to show that the immigration commis- 
sioner wrojigfully denied admission on the ground that the applicant was 
over 21 years of age, and that the hearing was unfair, and hence the writ 
should be granted. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; Maurice T. Dooling, 
Judge. 

Petition by Woo Hoo, on behalf of Woo Dan, for a writ of habeas 
corpus against Edward White, as Commissioner of Immigration at the 
Port of San Francisco. From a judgment sustaining a demurrer to 
the petition, petitioner appeals. Reversed and remanded, with in- 
structions to overrule demurrer and issue writ. 

Albert C. Aiken, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ornbaun, Asst. U. 
S. Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The court below sustained a demurrer 
to the appellant's petition for a writ of habeas corpus, and the appel- 
lant takes this appeal. The petition alleged that Woo Dan applied 
for admission to land as the minor son of Woo Hoo, a regularly dom- 
iciled merchant in the United States ; that the immigration commission- 
er denied admission on the ground that the applicant failed to show 
that he was a minor son of Woo Hoo, which decision was affirmed, 
on appeal to the Secretary of Labor. The record of the proceedings 
before the immigration commissioner was made part of the petition 
for the writ. The petition further alleged that the local inspectors, 
in conducting the examinations, displayed such animus toward the ap- 
plicant that he was deprived of the benefit of a fair and unpreju- 
diced consideration of his application; that one inspector sought to 
falsify and distort the record, to the prejudice of the applicant; and 
that another inspector incorrectly reported certain facts in a way 
which tended to discredit one of the identifying witnesses. The Sec- 
retary of the Department of Labor, in affirming the decision of ex- 
clusion, had before him the memorandum of the Commissioner General 
of Immigration, which stated the grounds for excluding the applicant, 
as follows: 

"There is considerable doubt that he is a minor; he is more likely 22 to 
24 years of age, than 20, as claimed. At any rate, he is in no substantial sense 
the minor son of a merchant, even if it should be conceded (as it is not) that 
the evidence is sufficient to show affirmatively that his claim of relationship 
to the alleged father is true. It is not claimed with respect to him that he is 
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less than 20, and he is married and the responsible head of a family ; so that 
his landing could be Justified, even if the evidence of relationship were clear 
and satisfactory, only by observing form and ignoring substance upon this 
proposition of minor children Joining their parents here, and by arbitrarily 
fixing upon the American age of majority as the age which is to be the di- 
Tlding line in such a Chinese case." 

[1] We think it is clear that the grounds so advanced for the ex- 
clusion of the applicant cannot be sustained in law. The fact that the 
applicant was 20 years of age when he claimed the right to land in no 
way affects his father's right to his presence in the United States as 
a minor son. Nor is the question affected by the fact that before 
coming to join his father in the United States the son married and 
left his wife in China. Notwithstanding these facts, he remained 
a minor, and his father was entitled to all the privileges accorded by 
the treaty of 1880 between the United States and China (22 Stat. 
826), article 2 of which provides that Chinese merchants shall be- al- 
lowed *'to go and come of their own free will and accord, and * * * 
accorded all the rights, privileges, immunities and exemptions which 
are accorded to the citizens and subjects of the most favored nation/' 
It is well settled that the terms of tiiat treaty confer upon a Chinese 
merchant domiciled in this country the right to bring his wife and 
minor children into the United States. United States v. Mrs. Gue 
Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 544. 

[2] The doubt expressed by the Commissioner General as to the al- 
leged age of the applicant was based upon a certificate of two surgeons 
that, after a careful consideration of the physical characteristics, they 
were of the opinion that "his age is within one year either way of 
23 years." It is not represented that the certificate was based upon 
any scientific data, or otherwise than upon the general appearance of 
the applicant. Upon such a question, the opinion of a surgeon is 
believed to be of no greater value than that of a layman, and in either 
case it has but little probative value to show a difference of age of 
only two years. There are circumstances connected with the ex- 
amination of the applicant which, unexplained, tend to indicate an 
unfair attitude on the part of the immigration officials. For instance, 
the baggage of the applicant was searched, and the inspector report- 
ed that he found in it a letter addressed to "Woo Dock Wo, my broth- 
er," and he concluded that, as the applicant had stated that he had no 
brother, the letter was evidence against the truth of his testimony. 
But it was shown, and it was later conceded, that the letter was not 
found in the applicant's trunk, but was discovered on the outside 
of the trunk, beneath a burlap covering, where it might have been 
placed by any one who might have picked it up, and, discovering the 
name Woo Dan on the trunk, might have thought that Woo Dock Wo 
was another name of the owner of the trunk. The inspector made no 
mention, however, of the fact that in the trunk he found books and 
papers of Woo Dan, and chops or wooden stamps of the name of Woo 
Dan which bore signs of use. 

Another fact relied upon by the appellant is that the inspector dis- 
credited the testimony of Woo Mun, who had lately arrived from 
China, and who had visited, as he testified, the home of the applicant 
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in China. His testimony fully corroborated the testimony of Woo 
Dan, but it was rejected for the reason, as alleged by the inspector 
in his report, that Woo Mun had been confined in the detention sheds 
along with Woo Dan for a period of 22 days, whereby opportunity 
had been afforded to manufacture testimony. It was subsequently 
shown that it. was not true that Woo Mim had been confined in the 
detention sheds with Woo Dan; that, while Woo Dan had arrived 
on December 6, 1915, Woo Mun had not arrived until December 27th. 
The error in the report was subsequently corrected; but, notwith- 
standing the correction, the testimony of Woo Mun was disregarded 
by the inspector as adding nothing to the case. 

Again, the opinion of the commissioner seems to have been influ- 
enced by the fact that the examining inspector believed the appli- 
cant to be Woo Sick Ngon, one of two boys who had applied for 
and were denied admission. in 1910, as the sons of Woo Wai Gim. 
That belief was based upon the resemblance which the inspector found 
between the applicant and the photograph of Woo Sick Ngon, taken 
in April, 1909, when he was 16 years of age, and the general resem- 
blance between the applicant and Woo Wai Gim. The photographs 
of all of these persons are in the record before us. We are unable 
to discover the resemblance which the inspector found. If there is 
indeed a resemblance, it is extremely remote, and is not sufficient, in 
our opinion, to constitute evidence. We think that, upon the case 
made upon the petition, considered in connection with the record of 
the proceedings before tiie immigration officials, a writ of habeas cor- 
pus should issue. 

The judgment is reversed, and the cause is remanded, with instruc- 
tions to overrule the demurrer and issue the writ 



UNITED STATES & MEXICAN TRUST CO. et al. v. BBATY et aL 

(Circuit Court of Appeals, Eighth Circuit May 29, 1917.) 

No. 4560. 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

On petition for rehearing. Rehearing denied, and former opinion 
(240 Fed. 592) sustained. 

REED, District Judge. The appellants in No. 4550 have filed a 
petition for rehearing in the above cause, upon the ground alone as 
alleged : • 

'That the opinion of this court is In direct conflict with the majority opin- 
ion of the Supreme Court in the Gregg Case" (Gregg v. Metropolitan Trust 
Company, 197 U. S. 183, 25 Sup. Ct. 416, 49 L. Ed. 717). 

That the majority opinion in that case has limited in some particu- 
lars the prior opinion of that court in Miltenberger v. Logansport Ry. 
Co., 106 U. S. 286, 1 Sup. Ct 140, 27 L. Ed. 117, and some other 
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cases, which has resulted in a diversity of opinions in the lower fed- 
eral courts, may be admitted, but that it does not overrule the Milten- 
berger, and other similar cases, is not doubted. The facts and grounds 
upon which the receivers were appointed in this case are stated at 
some length in the opinion heretofore filed and need not be restated. 
In the Gregg Case a receiver was appointed June 1, 1897, in a pro- 
ceeding to foreclose two mortgages upon a railroad property; the 
grounds upon which he was appointed are not stated. After his ap- 
pointment there was found on hand a quantity of railroad ties of the 
value of some $3,200 which were used in the maintenance of the road 
as a going concern. The petitioner Gregg made a claim on the funds 
in tfie hands of the receiver for the value of these ties, because he had 
not been paid for them, and they had not been returned to him by 
the receiver. The Circuit Court of Appeals affirmed an order of the 
Circuit Court which established the claim as a six months claim, but 
denied priority of p>ayment therefor from the body of the fund, and 
the case went -to the Supreme Court upon certiorari. The Supreme 
Court said of the case : 

"Tbe case stands as one In which there has been no diversion of Inconife 
by which the mortgagees have profited, or otherwise, and the main question 
is the general one, whether In su£h a case a daim for necessary supplies fur- 
nished within six months before the recelyer was appointed should be charged 
on the corpus of the fund. There are no special circumstances affecting the 
claim as a whole, and if it is charged on the corpus it can be only by laying 
down a general rule that such claims for su^qpUes are entitled to precedence 
over a lien expressly created by a mortgage recorded before the contracts 
for supplies were made. An impression that such a general rule was to be 
deduced from the decisions of this court led to an evidently unwilling applica- 
tion of it in New England R CJo. v. Cam^e Steel Co., 75 Fed. 54, 68 [21 C. 
O. A. 219}, and perhaps in other cases. But we are of opinion, for reasons 
that need no further statement (Kneeland v. American Loan & Trust Co., 136 
U. S. 89, 97 [10 Sup. Ct. 950, 34 L. Ed. 379]), that the general rule is the other 
way, and has been recognized as being the other way by this court" 

The Miltenberger Case is then referred to and the opinion continues : 

*'But while the payment of some pre-existing claims was sanctioned in that 
case, it was expressly stated that 'the payment of such debts stands, prlnm 
facie, on a different basis from the payment of claims arising under the re- 
ceivership.' The ground of such allowance as was made was not merely that 
the supplies were necessary for the preservation of the road, but that the 
payment was necessary to the business of the road — a very different proposi- 
tion. In the later cases the wholly exceptional character of the allowance is 
observed and marked [citing the cases]. In Union Trust Co. v. Illinois Mid- 
land Ry., 117 U. S. 434, 465 [6 Sup. Ct. 809, 29 L. Ed. 963), labor claims ac- 
cruing within six months before the appointment of the receiver were allowed 
without special discussion, but the principles laid down in the MHtenberger 
Case had been repeated in the judgment of the court, and the allowance was 
said to be in accordance with them. • • ♦ But the payment of the employes 
of the road is more certain to be necessary In order to keep it running than 
the payment of any ^ther class of previously incurred debts." (But for what 
reason is not stated.) 

in Kneeland v. American Loan Co., 136 U. S. 89, 10 Sup. Ct. 950, 

34 L. Ed. 379, cited with apparent approval in the majority opinion 

in the Gregg Case, we call attention to the particular facts, without 

reciting them, upon which the court denied the priority of the claim 

243 F.— 35 
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' for rental of certain rolling stock prior to December 1, 1883, but al- 
lowed such rental for the rolling stock after that date, because the 
mortgagee upon that date applied for and obtained the appointment 
o'f the receiver. Mr. Justice Brewer, speaking for the court, said (136 
U. S. at page 98, 10 Sup. Ct. at page 953, 34 L. Ed. 379) : 

"But it Is urged, • ♦ • that the court did not aUow contract price, but 
only rental (for the rolling stock), and the question is asked: May a court, 
through its receiver, take possession of property and pay no rental for it? 
If it ipay legitimately compel the operation of the railroad In the hands of Its 
receiver, in order to discharge the obligations of the company to the public, 
may it not also, and must it not also, burden that receivership, and the prop- 
erty in charge of the receiver, with all the expenses connected with the opera- 
tion of the road, together with reasonable rentals for the property used and 
necessary for the operation of the road? As to the general answer to these 
inquiries, we have no doubt. A court which appoints a receiver acquires, by 
virtue of that appointnotent, certain rights and assumes certain obligations, 
and the expenses which the court creates in discharge of those obligations are 
burdens necessarily on the property taken possession of, and this, Irrespective 
of the question who may be the ultimate owner, »or who may have the prefer- 
red lien, or who may Invoke the receivership. So if, at the instance of any 
party rightfully entitled thereto, a court should appoint a receiver of property, 
the same being railroad property, and therefore under an obligation to the 
public of continued operation, it, in the administration of such receivership, 
might rightfully contract debts necessary for the operation of the road, either 
for labor, supplies, or rentals, and make such expenses a prior Uen on the 
property Its^f." 

See, also. Union Trust Co. v. Souther, 107 U. S. 591, 2 Sup. Ct 
295, 27 Lr. Ed. 488, cited in the majority opinion in the Gregg Case 
with apparent approval, but distinguishes it upon certain grounds from 
the Gregg Case, where supplies furnished within the six months period 
for the operation of the road were allowed priority in payment from 
the proceeds of the sale of the property by the receivers, because the 
trustee of the bondholders who had procured the appointment of the 
receivers and consented to the use of the earnings of the receivership 
for the improvement and preservation of the road, instead of paying 
such claims as the receivers were authorized to pay by the order of 
court appointing them. Mr. Chief Justice Waite said of this transac- 
tion <107 U. S. at page 595, 2 Sup. Ct. at page 298, 27 L. Ed. 488) : 

"Clearly, therefore, on the face of the transaction, the fund in court rep- 
resents in equity the Inconite whic^ belongs to the labor and supply creditors 
as well as the mortgage security, and there was no impropriety In .appropriat- 
ing it as far as necessary to pay the creditors especially provided for when* 
the receiver was appointed." 

This is sufficient to show that the majority opinion in the Gregg 
Case recognizes that there may be cases wherein the payment for 
labor rendered and supplies furnished necessary to keep the road in 
operation- and preserve its property and business from sacrifice, de- 
terioration, or waste during the six months period preceding the ap- 
pointment of the receivers, or thereafter, may be allowed from the 
corpus of the property in the hands of the receiver. 

In the Souther and Kneeland Cases the supplies furnished and the 
rentals allowed for the rolling stock were not to pay expenses of the 
receivership, but for supplies and rentals furnished during the six 
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months period preceding the appointment of the receiver, while in 
the present case the complainant trust company, representing the bond- 
holders, joined in the application for the appointment of the receivers 
and requested that they be authorized to take possession of the rail- 
road property and continue its operation under the order of the court 
until such time as the bondholders might effect a reorganization of 
the road, arrange for the payment of its obligations, including supply 
demands, and preserve the property until that could be accomplished. 
The receivers were accordingly appointed, and almost simultaneously 
with their appointment the 92 cars of coal in question came into their 
custody, or it may be the possession of the road ; but this coal was 
received by the receivers and used by them in the operation of the 
road thereafter, and they were authorized under the order of the court 
appointing them to pay therefor. Even under the majority opinion 
in the Gregg Case and the cases cited therein with approval, we are 
o( opinion that the trial court was clearly justified in directing its 
receivers, under the special circumstances shown, to pay for such coal 
from income in their hands, and, if none, then from the proceeds of 
the property arising from the sale thereof, as a proper and necessary 
expense of the receivership, inasmuch as they used the coal in lieu 
of purchasing other coal to take its place in keeping the road in oper- 
ation. 

The petition for rehearing is denied. 



WHITE, Immigration Com'r, v. WONG QUEN LUCK. 

(Circuit court of Appeals. Ninth Circuit July 16, 1917.) 

No. 2810. 

1. AxnENS €=>32(13)— Deportation — Chinesb Pebsowb — ^Heabino. 

Where a Chinese person, applying for admission to the United States 
as the son of a native of the United States, was after hearing ordered 
deported on account of errors In the Interpretation of his answers to the 
questions propounded, a writ of habeas corpus may be granted on the 
ground that he was not accorded a fair hearing by the Immigration offi- 
cials, such applicant and his counsel having no opportunity to read the 
record, although ordinarily such person should not be allowed to raise the 
question of errors In the interpretation of his answers, where given a 
hearing by the immigration officials, unless that question was raised at 
the hearing. 

2. Habeas Corpus ^=9111(1) — Aliens — Faib Heabing — ^Disohabob. 

Where a Chinese person, applying for entrance into the United States, 
was ordered deported without a fair hearing, he should not, on writ of 
habeas corpus, be unconditionally discharged from custody ; but such dis- 
charge should be conditional, to be effective only in case the immigration 
authorities should fail to give the applicant a fair hearing within a rea- 
sonf ble period, as a month. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California; Maurice T. Dooling, 
Judge. 

*■ " ' ■ ' " ■ ■ ' — „ ■ 
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Application by Wong Quen Luck for a writ of habeas corpus against 
Edward White, Commissioner of Immigration at the Port of San 
Francisco. From an order issuing the writ, and discharging the pe- 
titioner, respondenfappeals. Order modified and affirmed. 

John W. Preston, U. S. Atty., and Casper A. Ombaun, Asst U. S. 
Atty., both of San Francisco, Cal., for appellant 
Joseph P. Fallon, of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

HUNT, Circuit Judge. Wong Quen Luck was discharged from 
custody after hearing in habeas corpus proceedings before the District 
Court, and the commissioner of immigration at San Francisco h^ ap- 
pealed from the order of discharge. 

Wong Quen Luck, about 16 years old, was bom in China, and claim- 
ed to be the son of Wong Shoon. Jung, a native of the United States. 
Luck applied to be admitted in June, 1915; his application was heard, 
and finally denied, by the Secretary of Labor, upon the ground that 
the relationship claimed was not established, in that discrepancies de- 
veloped in the testimony of some of certain witnesses, particularly with 
respect to the applicant's paternal grandfather, and to the time when 
the alleged father was in China, and to the number and sexes of the 
children of a neighbor of the applicant in China. In the record 'it is 
set forth that the court, having determined that the hearing before 
the immigration officers upon the application of Luck to enter the 
United States was unfair, proceeded to determine and hear the ap- 
plication. Thereupon it was stipulated between counsel for the gov- 
ernment and Luck that upon the hearing Luck contended that the 
discrepancies which appeared in his testimony and the testimony of 
his father at the hearing had before the immigration officers were due 
to the fact that the official interpreter, who acted for the immigration 
officials at the time that the testimony of the applicant was taken, spoke 
a different dialect from that spoken by Luck, and that because of the 
fact that the official interpreter spoke a dialect which was not under- 
stood by the detained, the hearing granted him upon the application 
to enter the United States was unfair. It also appears by the stipula- 
tion that, upon the statement as above, the judge of the District Court 
permitted Luck to testify, "and the answers of the said detained to 
the various questions propounded to him by his counsel and the United 
States attorney's office through the official Chinese court interpreter, 
namely, D. D. Jones, explained the discrepancies satisfactorily to the 
court, and the said detained was ordered released." 

[1] It is contended by counsel for the government that no objec- 
tion to tiie interpreter was ever made on the part of Luck during the 
hearing before the immigration officials, and that the court erred in 
allowing appellee to attack the proceedings had before the immigra- 
tion officials. In a general sense this position is well assumed, be- 
cause an applicant for admission, who is given opportunity to be heard 
by the immigration officials, should present objections of such, a char- 
acter to those authorities. The Japanese Immigrant Case, 189 U. S. 
86-101, 23 Sup. Ct. 611, 47 L. Ed. 721. But, on the other hand, if 
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as a matter of fact there has been serious error made in the interpre- 
tation and recording of the answers given by an applicant to the ques- 
tions propounded to him before the immigration authorities, and if the 
applicant or his counsel has not had opportunity of reading the record, 
and if it is made clear that such error in interpretation and recording 
is in direct respect to the matters upon which the immigration authori- 
ties have finally based their order of deportation, he may in petition for 
habeas corpus set up that he has been denied a fair hearing. 

Under such circumstances the primary question would be, not 
whether there was an abuse of discretion on tne part of the immigra- 
tion authorities, nor whether the weight of the testimony purporting 
to have been given is for or against admission, nor whether he under- 
stood the import of the questions propounded to him, but is whether 
the applicant has been examined fairly at all as to his right to admis- 
sion in the United States. This must be so, for it is self-evident that 
an essential requisite of a fair hearing is that the interpreter employed 
must know two languages, English and Chinese, sufficiently well to 
translate the questions and answers with substantial accuracy. Guided 
evidently by the justice of such a view, the judge of the District Court 
permitted the petitioner, Luck, to testify that the interpretation of the 
dialect which he spoke had been inaccurately made and recorded be- 
fore the immigration officials, in that, if the answers to the questions 
which were propounded had been correctly interpreted and recorded, 
they would have shown that he was the son of Wong Shoon Jung, 
and therefore entitled to admission. 

We are of the opinion that the District Court committed no error 
in taking jurisdiction and hearing the testimon)^ of the petitioner, and 
in the absence of the testimony from t^je record we find no reason for 
concluding that the court erred in holding that the applicant did not 
have a fair hearing. 

[2] But we think that, in ordering the unconditional release of the 
applicant, the court went further than it should have, in that the order 
of discharge should not have been final, but conditional, to be effec- 
tive only in case the Immigration authorities should fail to give the ap- 
plicant the fair hearing required by law within a reasonable period, 
say 30 days hereafter. United States v. Petkos, 214 Fed. 978,*n31 C. 
C. A. 274. The order of the lower court is therefore modified as in- 
dicated, and the matter is remanded to that court for further proceed- 
ings in conformity herewith. As modified, the order will be affirmed. 



BOPNER et aL v. INTEB-AMERICAN S. S. CO. 

(Circuit Court of Appeals, Second Circuit April 10, 1917.) 

No. 174. 

Shippxno ^s>49(2) — Tusm Chabts&— Constbuction— Rats or Hibb fob Oteb- 

TIHE. 

Wliere a time charter of a steamer required payment of the hire send- 
monthly In advance, and provided that, should she be on her voyage to- 

^s»For other cases see same topic A K£Y-NUMBER in all Kej-Numbered DigesU A Indexes 
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ward port of delivery when a payment became due, It should be paid for 
the length of time estimated by the parties to comiplete the voyage, the 
difference. If any, either way, to be settled on her redelivery, the owner 
was entitled to payment for overtime in such case at the charter rate only, 
and not at a higher market rate. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by Robert Ropner, John Henry Ropner, and Wil- 
liam Ropner against the Inter-American Steamship Company. De- 
cree for respondent, and libelants appeal. Affirmed. 

Burlingham, Montgomery & Beecher, of New York City (Charles 
C. Burlingham and Benjamin W. Wells, both of New York City, of 
counsel), for appellants. 

Haight, Sandford & Smith, of New York City (Clarence Bishop 
Smith, of "New York City, of counsel), for appellee. 

Before WARD, ROGERS and HOUGH, Circuit Judges. 

WARD, Circuit Judge. The libelants, owners of the steamer Tees- 
dale, filed this libel against the charterer, respondent, to recover hire 
for an overlap of 4 days 20^4 hours. For this period they /^ontend 
that they are entitled to th« market rate of freight, which was higher 
than the charter rate ; whereas, the charterer says that it is only obliged 
to pay the charter rate. Judge H. A. M. Smith sustained the conten- 
tion of the charterer. 

The steamer was chartered for a period of 18 calendar months min- 
imum and 21 calendar months maximum at the charterer's option. The 
charterer exercised its option by taking the steamer for 21 months, so 
that we start with the fact thit the charter was for a flat period of 
21 months. The material provisions of the charter party are: 

"4. That the charterers shall pay for the use and hire of the said vessel 
(5/-) five shillings no pence British sterling per ton on total deadweight ca- 
pacity of ship including hunkers on Lloyds* summer freeboard per calendar 
month, commencing on and from the day of her delivery as aforesaid, and at 
and after the same rate for any part of a month ; hire to continue until her 
delivery in like good order and condition to the owners (unless lost) at a port 
in the V. S. north of Cape Hatteras at charterers' option. 

"5. That should the steamer be on her voyage towards the port of return 
delivery at the time a payment of hire becomes due, said payment shall be 
made for such a length of time as the owners, or their agents, and charterers, 
or their agents, may agree upon as the estimated time necessary to complete 
the voyage, and when the steamer Is delivered to owners* agents any differ- 
ence shall be refunded by steamer or paid by charterers, as the case may 
require. 

"6. Payment of the said hire to be made in cash In New York at the current 
short sight rate of exchange semimonthly, in advance, and in default of 
such payment the owners shall have the faculty of withdrawing the said steam- 
er from the service of the charterers without prejudice to any claim they (the 
owners) may otherwise have on the charterers, In pursuance of this charter." 

Under article 4, separately considered, the owners would have been 
entitled to the steamer on May 2, 1915, and, if not then redelivered, 
they could have held the charterer either for the charter rate or the 
market rate, at their option, during the period of overlap. But article 
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5 prescribes what shall be done, in case it appear on the date the last 
semimonthly hire in advance is due that there will be an overlap, viz., 
the parties are to agree on an estimated time necessary to complete the 
voyage, and the charterer shall pay additional hire for that period, any 
deficiency to be paid by it when the steamer is redelivered, or any ex- 
cess to he returned by the owners. 

It is quite obvious that the contracting parties were contemplating 
the charter rate of hire. If the owners had intended to reserve the op- 
tion of collecting the market rate, they should have said so, and we 
think would have said so. This is the natural construction of the lan- 
guage used, and there is another consideration sustaining it The last 
semimonthly installment of hire fell due April 17, 1915. It was paya- 
ble in advance up to May 2d. The steamer was then on a voyage to the 
port of redelivery. While the parties could then estimate the time 
needed to complete that voyage, how could they know what would be 
the market rate of freight two weeks later, and so calculate the amount 
to be paid down by the charterer for the estimated overlap? The char- 
terer did pay hire at the charter rate for the overlap, which was re- 
ceived without prejudice by the owners before this libel was filed. In 
Straits of Dover S. S. Co. v. Munson (D. C.) 95 Fed, 690 and Anderson 
V. Munson (D. C.) 104 Fed. 915, Judge Addison Brown had occasion to 
consider time charters for a flat period which contemplated a possible 
overlap. He held that the charterer might require the steamer to make 
a reasonable voyage, even if it would overlap, paying in such event 
only the charter rate for the period of overlap. The last voyage in the 
oresent case was obviously a most reasonable onet 

The decree is affirmed. 



TSUIB SHEB et al. v. BACKUS.* 

(Circuit Court of Appeals, Ninth Circuit July 16, 1917.) 

No. 2784. 

1. Aliens ^=»32(8) — Depobtation— Chinese Pebsons— Evidence. 

On habeas corpus to obtain the discharge of a Chinese woman, ordered 
deported, though she applied for admission to the United States as the 
wife of a native-born Chinese citizen of the United States, evidence held 
Insufficient to show that the applicant was not given a fblr hearing or 
that the order of deportation was not justified. 

2. AuENs ^=»32(6) — Deportation— Grounds. 

An order of the Immigration. authorities, deporting a Chinese woman 
applying for admission to the United States as the wife of a native-born 
Chinese citizen, cannot be yacated because based on a letter taken from 
the trunk of the alleged husband, even though such letter were obtained by 
a^ search in violation of Const Amend. 4; the evidence not being used 
against the owner of the trunk. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 

Application by Tsuie Shee and another for a writ of habeas corpus 

^=»For other cues see same topic ft KEY-NUMBER in all Key-Numbered DlgesU ft Indezee 
• Rehearln^r denied October 8. 1S17. 
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against Samuel W. Backus. From a judgment denjang the writ, pe- 
titioners appeal. Affirmed. 
See, also, 218 Fed. 256. 

Joseph P. Fallon, of San Francisco, Cal., for appellants. 
John W. Preston, U. S. Atty.^ and Casper A, Ombaun, Asst U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant, a Chinese woman, who 
applied for admission to the United States at the port of San Fran- 
cisco as the wife of a native-born Chinese citizen of the United States, 
was denied the right to land, on the ground that her relationship as the 
wife of the citizen had not been established to the satisfaction of the 
immigration officials. On appeal to the Department of Labor, the 
decision of the officials was affirmed. The appellant thereafter filed 
her petition for a writ of habeas corpus, on the ground, among others, 
that proper official action had not been taken by the Department of 
Labor. The court made the writ temporary, pending a review of the 
record by the proper official of the Department of Labor. Upon a 
showing of subsequent action by that Department whereby the record 
was properly reviewed on appeal, the court discharged the writ. 

[1] On the appeal to this court from the order discharging the writ, 
it is contended, first, that the hearing accorded the appellant by the 
immigration officials was unfair, in that an honest eflfort was not made 
to arrive at the truth by methods sufficient to amount to due process 
of law. We find that the record contains no substantial evidence to 
sustain this contention, and in fact the appellant fails to direct our at- 
tention to any particular definite feature of the investigation which 
she relies on to show that the hearing was unfair. The immigration 
officials and the Department of Labor were influenced by two phases 
of the evidence. The first was the contradictory statements made by 
appellant and by Quan Wy Chung, her alleged husband, on their sepa- 
rate examinations. The second was the contents of certain papers 
found in the trunk of Quan Wy Chung while he was still in the immi- 
gration station. ^The most important of these papers was a coaching 
paper for the alleged wife, containing the names of her father, mother, 
grandfather, and grandmother, and other items. It was wrapped in a 
paper on which was inscribed, in Chinese : 

"Please deliver the within contents to Quan Choey Quock, for him to coach 
Tsuie Shee on. Sent by Tsung Quock." 

Quan Choey Quock was another name of Quan Wy Chung. There 
were other papers in the trunk, the contents of which showed that 
Quan Wy Chung had been engaged in the business of importing Chi- 
nese women for prostitution, and Chinese men in violation of the law. 
Irrespective of what may be said of the contradictions between the 
testimony of the alleged husband and wife, it is clear that the evidence 
in the papers found in Quan Wy Chung's trunk was sufficient to dis- 
credit all representations that the appellant was the wife of Quan Wy 
Chung. 
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[2] But it is said the action of the immigration officials in searching 
the baggage of Quan Wy Chung without his consent was a violation of 
the Fourth Amendment to the Constitution. If the case before us were 
an appeal from a judgment in a criminal case, in which the owner of 
the papers in the trunk had been convicted by means of the evidence so 
acquired, and after a demand for the return of the papers, the judg- 
ment might be reversible, under the authority of Weeks v. United 
States, 232 U. S. 383, 34 Sup. Ct 341, 58 L. Ed. 652, L. R. A. 1915B, 
834, Ann. Cas. 1*91 5C, 1177. But the evidence was not used against 
Quan Wy Chung. It was used against the appellant, who, as the im- 
migration oflScials have found, was not his wife. We have nothing to 
do with the remedy of Quan Wy Chung for the invasion of his con- 
stitutional right. The question here is whether a judgment based upon 
evidence so obtained- is void. We have no hesitation in holding that it 
is not. Adams v. New York, 192 U, S. 585, 24 Sup. Ct 172, 48 L. Ed. 
575. 

The judgment is affirmed. 



LEVERING v. PAOVA OIL CO. et al. 

(Circuit Court of Appeals, Second Circuit June 4, 1917.) 
No. 206. 

1. Bbokebs «=»8(1) — ^Actions — Compensation — ^Bubdbn op Proof. 

Plaintiff, who claimed commissions as a broker in effecting a sale of oil 
and gas properties for defendants, has tbe burden of proving be was de- 
fendants' agent in the transaction, and that defendants agreed to pay him 
the amount claimed. 

2. Bbokebs ^=»88(2) — Compensation — ^Actions — ^Evidbncb — Sutfioienot. 

In a suit in which plaintiff claimed commissions for effecting a sale of 
oil and gas properties for defendants, evidence KelA Insutticient to carry 
the case to the Jury, not showing plaintiff's employment or defendants' 
agreements to make payment 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Richard Levering against the Paova Oil Company and 
others. There was a judgment for defendants, the complaint being 
dismissed at close of plaintiff's evidence, and he brings error. Af- 
firmed. 

Clifford Seasongood, of New York City (Nelson L. Robinson, of 
New York City, of counsel), for plaintiff in error. 

George L. Roberts, of Pittsburgh, Pa., and Cravath & Henderson, 
of Now York City (Stuart McNamara, of New York City, of counsel), 
for defendants in error. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, who was employed by the ven- 
dees of certain oil and gas properties in Oklahoma, seeks, to have the 
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court constitute him as agent also of the vendors. He demands a judg- 
ment j^ainst them for $35,000 as commissions. The defendants insist 
that the plaintiff never was their agent in negotiating the sale but al- 
ways acted for the vendees. The terms of sale expressly provided 
that if the defendants would reduce the purchase price of the property 
from $850,000 to $700,000 thev would not be required to pay conmiis- 
sions and that the $700,000 agreed upon as the purchase price was to 
be paid in full without deduction for commissions or charges in any 
form or manner. Notwithstanding this agreement the plaintiff seeks 
to compel the defendants, as before stated, to pay him a commission of 
$35,000 for alleged services rendered by him to the defendants who 
were the vendors of the said Oklahoma oil and gas properties. This 
'property was sold to parties represented by M. S. Abrahams by the 
defendants on or about September 4, 1912, for $700,000. 

[1, 2] It is manifest that the burden is upon the plaintiff to prove by 
a preponderance of evidence, first, that he was the defendants' agent in 
the transactions referred to ; and, second, that the defendants agreed 
to pay him $35,000 for his services. Neither of these propositions is 
established. On the contrary, the proof shows that the plaintiff was 
Abrahams' agent in the negotiations, that the sale was to be for $700,- 
000 net and that the defendants should not be liable for any commis- 
sions based upon the sale. In other words, it was understood that there 
should be no deduction from this sum for commissions or for any oth- 
er charges. That sum represented the lowest price the defendants 
would consent to receive. Judge Gnibb states the situation concisely as 
follows : 

"As I see it, the responslbUity in this case is on the court, because on the 
plaintiff's oWn testimony he is not entitled to recover. Therefore I think it 
is a question for determination by the court and not for the jury. If there was 
a conflict of testimony, the jury would have had to determine, but there being 
no conflict in the testimony, taking all the testimony into consideration, the 
plaintiff has not made out a case. Therefore I dismiss the complaint" 

We think this ruling was fully justified by the proof as there seems 
to be a total failure to prove a contract or obligation on the part of the 
defendants to pay the plaintiff anything. He was not employed by 
them and was under no obligation to act for them. The terms on 
which they agreed to sell were for $700,000 net The proposition that 
this fund was to be depleted by commissions to the agent of the ven- 
dees is wholly unsupported by the proof. Abrahams and those with 
him distinctly agreed to pay expenses and commissions so that the de- 
fendants would receive the property for $700,000 without deductions 
for expenses or commissions. It seems to us that the testimony is bar- 
ren of any proof that the plaintiff was agent of the defendants. He 
never asserted it during the time the negotiations were being carried 
on and never during that period, demanded any compensation from 
them. In fact, his position was hostile to the defendants' interests. 
He was endeavoring to get the defendants to reduce their price from 
$850,000 to $700,000 and it was only when he succeeded in getting the 
price reduced by $150,000 that the sale went through. 

If the plaintiff had insisted that, in addition to the $150,000 reduction 
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m the price, the vendors should pay the commissions of the brokers 
employed" by the vendees, the sale never would have gone through. It 
IS too late now to change the terms of the agreement which made the 
sale possible. 
The judgment is affirmed with costs. 



SPBNOEB V. PATBT. 

(CJlrcult Court of Appeals^ Second CJlrcult. May 8, 1917.) 

No. 254. 

1. Appbai. and Bbbob ^ss>840(2) — Rkviiew — ^Jubisdiction. 

On every writ of error or appeal, the first and fundamental question la 
that of Jurisdiction, first of the appellate court, and then of the lower 
court, which must be disposed of, though not raised by the parties. 

2. OouBTS ^=»23 — ^Jurisdiction— Consent. 

Jurisdiction cannot be conferred by consent or the failure of the parties 
to raise the question in the trial court. 

3. Citizens <@=>2 — ^Joint-Stock Companies. 

A Joint-stock association is not a citizen, and its status in the federal 
courts must be Judged by the citizenship of its members. 

4. Courts ^=»322(3) — ^Fedekal Courts — Jurisdiction. 

As a Joint-stock association is not a citizen, and its status in the federal 
courts must be Judged by the citizenship of its members, a complaint al- 
leging that plaintiff was a citizen and resident of New Jersey, and that 
defendant was a Joint-stock association with its principal place of business 
in New York, does not allege facts requisite to give the federal courts 
Jurisdiction for the ground of diversity of citizenship. 

In Error to the District Court of the United States for the South- 
em District of New York. 

Action by Edward Patey against Caleb S. Spencer, as treasurer, etc. 
There was a judgment for plaintiff, and defendant brings error. Re- 
versed and remanded, with directions to dismiss the complaint. 

This case comes here on writ of error to review a judgment entered 
upon the verdict of a jury in favor of the plaintiff, Edward Patey, in 
the sum of $2,100 for injuries sustained by him by reason of the al- 
leged negligence of the defendant. The parties will be hereafter des- 
ignated as they appeared in the court below, as plaintiff and defend- 
ant. 

Edward V. Conwell and George W. Smyth, both of New York City, 
for plaintiff in error. 

R. Frank Thompson and Leonard P. Fish, both of New York City, 
for defendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] It is unnecessary to discuss the merits 
of this controversy for the reason that we are convinced that the Dis- 
trict Court for the Southern District of New York, where the case was 
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tried, had no jurisdiction. In Railway Co. v. Swan, 111 U. S. 379, at 
page 382, 4 Sup. Ct. 510, at page 511, 28 L. Ed. 462, Mr. Justice Mat- 
thews says: 

"On every writ of error or appeal, the first iind fundamental question is that 
of jurisdiction, first of this court, and then of the court from which the 
record comes. This question the court is bound to ask and answer for Itself, 
even when not otherwise suggested, and without respect to the relation of 
the parties to it." 

[2] Jurisdiction cannot be conferred by consent or the failure of the 
parties to raise the question in the trial court. Minnesota v. Northern 
Sec. Co., 194 U. S. 48, 24 Sup. Ct. 598, 48 L. Ed. 870; Great South- 
ern Hotel Co, V, Jones, 177 U. S. 449, 20 Sup. Ct. 690, 44 L. Ed. 
842. 

[3, 4] In short, if the court has no jurisdiction it cannot proceed, 
and when this appears, whether in the trial court or the appellate 
court, there is no alternative but to decline to entertain the cause. This 
being the law, we turn to the record and find a controversy of which 
the District Court has no jurisdiction upon the allegations or the 
proofs. The complaint alleges upon information and belief that the 
defendant is "a joint stock association, with its principal business in 
the borough of Manhattan, city of New York, and that the said Caleb 
S. Spencer is the treasurer thereof." It alleges further that "the plain- 
tiff was and still is a resident of the city of Jersey City, state of New 
Jersey." Manifestly the complaint contains no allegation of adverse 
citizenship and fails to state facts which confer jurisdiction upon the 
District Court for the Southern District of New York. There is no 
proof as to the citizenship of the defendant other than an allegation 
that it is "a joint-stock association with its principal office and place 
of business in the borough of Manhattan, city of New York, and that 
the said Caleb S. Spencer is the treasurer thereof." In short, we think 
it must be assumed that there is no proof whatever of facts giving this 
court jurisdiction. 

As the record now stands, the action is brought by a resident of New 
Jersey against a joint-stock company having its principal office in the 
city of New York. A joint-stock association is not a citizen and its 
status in the federal courts must be judged by the citizenship of its 
members. There is no allegation or proof in the record as to the citi- 
zenship of the members of the defendant association. Taylor v. Weir, 
171 Fed. 636, 96 C. C. A. 438. The complaint and the proofs fail to 
state a cause of action of which the District Court had jurisdiction. 
Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32 L. Ed. 800; 
Thomas v. Ohio University, 195 U. S. 207, 25 Sup. Ct. 24, 49 L. Ed. 
160. 

We think the judgment should be reversed with costs and the cause 
remanded to the District Court with instructions to dismiss the com- 
plaint without prejudice. 
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SINGH V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit July 16, 1W7.) 

No. 2861. 

1. Aliens ^=»53—Depobtation— Grounds of Depobtatton. 

Where aliens entered the United States surreptitiously and without In- 
spection, they may be deported irrespective of other grounds of deporta- 
tion. 

2. Aliens ^s»54— Deportations-Place of Deportation. 

Under Immigration I^w Feb. 20, 1907. c. 1134, H 20, 21, 34 Stat. 904, 
905 (Comp. St. 1916, §$ 4269, 4270), declaring that on deportation the alien 
be deported to the country whence he camfe, together with section 35 
(Comp. St. 1916, i 4284), declaring that the deportation of aliens arrested 
within the United States after entry and found to be ille|[?ally therein 
shall be to the trans- Atlantic or trans-Padflc ports from which said aliens 
embarked for the United States, an alien, a native of India, who unlaw- 
fully entered the United States from Canada, should be deported to In- 
dia, where It did not appear that he had acquired a domicile In Canada. 

3w Aliens ^=»54— Deportation— Domicile. 

That an alien was In British Columbia for 11 months, and for 8 months 
of that tktfe worked at a lumber mill, living In the company house, does 
not show that he acquired a domicile In Canada, so as to warrant his 
deportation to Canada from the United States instead of to the country 
from whence he came. 

4. Aliens ^=>51r— Deportation— Domicile. 

That an alien purchased land in Canada does not show that he had a 
domicile there, so as to warrant his deportation from the United States 
to Canada instead of to the country from whence he came. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California. 

Petition by Dhanna Singh against the United States of America for 
a writ of habeas corpus. Writ denied, and petitioner appeals. Af- 
firmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellant. 
John W. Preston, U. S. Atty., and Casper A. Ombaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellant, an East Indian, and a 
British subject, entered the United States at San Francisco in 1908. 
He worked as a laborer at various places in California and Oregon. 
In 1912 he visited Canada, where he remained two weeks. There- 
after he returned to the United States and resumed his occupation of 
laborer until April, 1914, when he went to British Columbia. There 
he remained until March 1, 1915, when he surreptitiously re-entered 
.the United States. He was arrested on a warrant which charged him 
with having entered the United States from Canada without inspec- 
tion. Upon a hearing thereafter had before the immigration officials, 
he was ordered deported to India. A petition for a writ of habeas 
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corpus was filed in his behalf, and in connection therewith the record 
of the Bureau of Immigration in the deportation proceedings was con- 
sidered by the court below. The court denied the writ. There is no 
showing that the hearing was unfair. 

[1] The fact, which is not denied, that the appellant re-entered the 
United States surreptitiously and without inspection, is sufficient in 
itself, irrespective of other considerations, to justify the order of de- 
portation. Ex parte Li Dick (C. C.) 176 Fed. 998; Ex parte Hama- 
guchi (C. C.) 161 Fed. 185 ; Williams v. United States, 186 Fed. 479, 
108 C. C. A. 457 ; Ex parte Greaves (D. C.) 222 Fed. 157. 

[2] But it is contended that the writ should have been issued for 
the reason that the warrant of deportation directs that the appellant 
be returned to India instead of to Canada, the country from which he 
last entered the United States. The provisions o( sections 20 and 21 
of the Immigration Laws (34 Stat. 898), containing the expressions 
that the alien "be deported to the country whence he came," and that 
he be "returned to the country whence he came," must be construed to- 
gether with section 35, which provides : 

"That the deportation of aliens arrested within the United States after en- 
try and found to be illegally therein, provided for in this act, shall be to the 
trans- Atlantic or trans-Pacific ports from which said aliens embarked for the 
United States; or, if such embarkation was for foreign contiguous territory, 
to the foreign port at which said aliens embarked for such territory." 

The order of deportation, therefore, properly required that the 
alien be returned to the trans-Pacific port from which he embarked 
for the United States unless the evidence showed that he acquired a 
domicile in Canada. 

[3,4] He testified that during the 11 months while he was last in 
British Columbia he worked 8 months at a lumber mill, living in the 
company house at the mill, and that thereafter he wandered around, 
looking for a job. These facts are not sufficient to show that he 
acquired a domicile in Canada, or that he is entitled to be returned 
there on his deportation. The fact that he owned real estate in Brit- 
ish Columbia is relied upon as evidence that he was domiciled there. 
It appears that in the years 1911 and 1912, he, together with other 
Hindus, purchased an interest in certain lots in British Columbia. 
But the acquisition of this interest in real estate some two years be- 
fore he went to Canada is not enough to show that he was domiciled 
there, and no other fact is presented or relied upon. There was no 
error, therefore, in the warrant of deportation. Lewis v. Frick, 233 
U. S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967; United States v. Sisson (D. 
C.) 220 Fed. 538; United States v. Sisson (D. C.) 220 Fed. 541; Ex 
parte Chin Him (D. C.) 227 Fed. 131 ; Ung Bak Foon v. Prentis, 227 
Fed. 406, 142 C. C. A. 102; Wallis v. United States, 230 Fed. 71, 144 
C. C. A. 369; Bun Chew v. Connell, 233 Fed. 220, 147 C. C. A. 226. 

The judgment is affirmed. 
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SINGH et al. t. UNITED STATES. 

(Circuit Ckmrt of Appeals, Ninth Clrcolt. July 1«, 1917.) 

No. 2860. 

1. Aliens ^=»5S—Depobtation— Grounds of Deportation. 

Where aliens entered the United States surreptitiously and without in- 
spection, they ntay be deported irrespective of other grounds of deporta- 
tion. 
,2. AuENs ^=»54—Dbpobtation— Place of Deportation. 

Vhere aliens, natives of India, were discovered surreptitiously entering 
the United States from Canada, they were properly ordered deported to 
India, where they denied having been in Canada, and there was no evi- 
dence that they had acquired any domicile there or had remained there 
any length of time. 

Appeal from the District Court, of the United States for the First 
Division of the Northern District of California. 

Petition by Gujar Singh and Inder Singh for a writ of habeas cor- 
pus. Demurrer by the United States being sustained and writ denied, 
petitioners appeal. Affirmed. 

Joseph P. Fallon, of San Francisco, Cal., for appellants. 
John W. Preston, U. S. Atty., an4 Casper A. Ombaun, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GILBERT, Circuit Judge. The appellants, who are natives of 
India and British subjects, entered the United States at San Francisco 
in the years 1907 and 1909, respectively. In April, 1915, they were 
arrested on a warrant charging them with having entered the United 
States from Canada without inspection. Thereafter, and after a hear- 
ing before the immigration officials, they were ordered deported. A 
petition for a writ of habeas corpus was filed on their behalf, to which 
the United States demurred, and, on the hearing of the demurrer, the 
record of the Bureau of Immigration in the deportation proceedings 
was introduced and considered, whereupon the court sustained the de- 
murrer and denied the writ. On the appeal two questions are present- 
ed : First, whether there was evidence that the appellants entered the 
United States from the Dominion of Canada, a short time prior to their 
arrest ; and, secondly, whether they could be deported to India. We 
find in the record substantial evidence on which the immigration offi- 
cials could find that the appellants entered the United States from 
Canada, and that Gujar Singh entered the United States on April 16, 
1915. There was evidence that he was taken from a box car of the 
Great Northern Railway, at Sand Point, Idaho, on the morning of 
April 22, 1915; that he was wearing shoes madie in Ontario, and a 
cap with a London trade-mark, and had Canadian bills in his pos- 
session ; that Inder Singh entered the United States by walking across 
the border near Gateway, Mont., having $2 in his possession. There 
was evidence that both of the appellants at first admitted that they 

had entered the United States from Canada, but on the hearing they 

. ■ ■ t ■ , ■ — __ — ■ 
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denied that they had ever been in Canada, and said they had been 
working in sawmills along the border. 

[ 1 ] The fact, as found by the immigration officials, that the appel- 
lants entered the United States surreptitiously, and without inspection, 
is sufficient ground for their deportation, irrespective of the further 
ground found by the iminigration officials that they were likely to be- 
come public charges. See cases cited in Dhanna Singh v. United 
States, 243 Fed. 557, C. G. A. . 

[2] The appellants are in no position to question the validity of the 
order of deportation on the ground that it directs that they be returned 
to India instead of to Canada. They denied under oath that they had 
ever been in Canada, and there is no evidence that they had acquired 
a domicile there, or had remained there any length of time. See cases 
cited in Dhanna Singh v. United States, 243 Fed. 557, C. C. A. — . 

The judgment is affirmed. 



MARCONI WIRELESS TELEGRAPH CO. OF AMERICA ▼. DB FOREST 

RADIO TELEPHONE & TELEGRAPH CO. 

(Circuit Court of Appeals, Second Circuit. May IS, 1917.) 

No. 206. 

1. Patents ^=s>312(2) — Suit fob Infringement — Opinion Evidence. 

Tiieories concerning phenomena observed in wireless telegraphy, whidi 
are not the same as were held by the witnesses a short time before, and 
which they admit are only theories, are not legal evidence. 

2. Patents ^=>16 — Validity. 

That a patentee does not understand his own mechanism will not in- 
validate the patent, if it is described and produces a new result. 

3. Patents ^=>36 — ^Invention — ^Mechanical Embodiment of Theobt. 

To constitute patentable invention, in addition to a theory or mental 
concept, there must be a tangible reduction to practice ; and the transfor- 
mation of a laboratory experiment into a successful and useful mechani- 
cal device is evidence of such tangible reduction to practice and of in- 
vention. 

4. Patents ®=»328 — Validity and Infringement — Detectob. 

The Fleming patent, No. 803,684, for a detector used in wireless teleg- 
raphy, discloses patentable invention and a meritorious device, and is 
valid; also held infringed. 

5. Patents <S=>155 — ^Disclaimeb — Purpose and Effect. 

A disclaimer is valid which only abandons something claimed in the 
patent, but not needed, without broadening or enlarging any claim, and 
leaving the claims fully supported by the original specitication. 

6. Patents ^=»328 — Validity — Detector. 

The De Forest patent, No. 8'11,386, for a detector for wireless telegraph 
apparatus, is void as Inoperative. 

7. Patents ^=s>328 — ^Infringement — Detector. 

The De Forest patents. No. 824,637, No. 836,070, No. 867,876, Na 887,877, 
No. 867,878, and No. 979.275, all for detectors for wireless telegraph 
apparatus, held not infringed. 

Appeal from the District Court of the United States for the South- 
em EHstrict of New York. 

Suit in equity by the Marconi Wireless Telegraph Company of Amer- 
ica against the De Forest Radio Telephone & Telegraph Company. 
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Decree for complainant, and dismissing counterclaim, and defendant 
appeals. Affirmed. . 

For opinion below, see 236 Fed. 942. 

The plaintiff (hereinafter called Marconi) brought this action against de- 
fendant (hereinafter called De Forest) alleging Infringement of claims 1 and 
37 of patent dated November 7, 1905, Issued on application of John Ambrose 
Fleming, filed April 19, 1905 (No. 808,684). The claims in suit are as follows: 

"L The combination of a vacuous vessel, two conductors adjacent to, but 
not touching, each other in the vessel, means for heating one of the conduc- 
tors, and a circuit outside the vessel connecting the two conductors." 

'^7. At a receiving station in a system of wireless telegraphy employing 
electrical oscillations of high frequency, a detector comprising a vacuous 
vessel, two conductors adjacent to, but not touching, each other in the vessel, 
means for heating one of the conductors, a circuit outside of the vessel con- 
necting the two conductors, means for detecting a continuous current in the 
circuit, and means for Impressing upon the circuit the received oscillations/* 

After action begun, plaintiff entered a disclaimer **to the combination of 
elements set forth in claim 1, * * * except as the same are used In con- 
nection with high-fl:equency alternating electric currents or electric oscilla- 
tions of the order employed In Hertzian wave t^nsmlssion," and also to 
certain words of the specification referring to low frequency currents. 

Action was brought, not only against the present appelant, but Dr. Lee De 
Forest individually. The bill as to him was dismissed, and no appeal taken 
thereto. Defendant answered, and set up a counterclaim (practically a sepa- 
rate action), alleging that Marconi had infringed and was infringing certain 
claims (not necessary to specify) of the following patents belonging to defend- 
ants, vl«. Nos. 867,876, 867,877, 867.878, and 979^5, which four issues resulted 
from division of a single application filed February 2, 1905. The counterclaim 
alleged, further, infringement of patents Nos. 824,637 and 836,070. Of these, 
836,070 is a division of an application thought to cover both inventions and 
filed January 18, 1906. Defendant also counterclalmed upon patent 841,386, 
application filed August 27, 1906. Thus the counterclaim was tried on the f ore- 
* going seven patents, of which the first fbur antedate Fleming. The counter- 
claim, however, also set up two other' patents, Nos. 841,387 and 879,532, botli 
of date, not only later than Bleming, but later than any of the other and 
above enumerated patents. As to these plaintiff permitted defendant to take 
a decree kt or shortly before trial. 

The lower court (Mayer, J.) held that De Forest had infringed both the 
dalros in suit of the Fleming patent, and that Marconi had not infringed any 
of the claims of the patents set up in the counterclaim and not confessed. All 
of defendant's patents had been issued on applications of Dr. liee De Forest, 
and will hereinafter be referred to collectively as the De Forest patents. 
From a decree granting injunction on the Fleming patent, and dismissing the 
counterclaim, De Forest took this appeal. 

Frederick P. Fish, of New York City (PhiHp Famsworth, Harrison 
F. Lyman, and George F. Scull, all of New York City, on the brief), for 
appellant. , 

J. Edgar Bull, of New York City (L,. F. H. Betts and Ramsay Ho- 
guet, both of New York City, on the brief), for appellee. 

Before COX, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The sul- 
ject-matter of this action is a "detector." That word will be used in 
this decision as signifying any device, or piece of apparatus, which, 
when energized, actuated, or acted upon by or by means of tlie so- 
called Hertzian waves, enables man, through the senses of hearing or 
sight, to understand signals based upon the intentionally regulated emis- 
243 F.— 30 
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sion or propagation of the waves aforesaid. The patent of the bill is 
said to cover and protect a detector, hereinafter called the "Fleming 
valve." Defendant uses a detector which it calls the "audion." Plain- 
tiff asserts that, while* the audion may be for some practical purposes 
an improvement on the Fleming valve, it is nevertheless an infringe- 
ment, and it has given evidence of faith in its own theory by admitting 
infringement of ^e two patents (hereinabove specified) which essential- 
ly describe one form of audion — ^known herein as the "three-electrode" 
apparatus. 

Defendant, not content with this admission, insists: (a) That the 
Fleming valve was not patentable, considering the state of the art at 
date of application ; (b) that the valve and the audion utilize and depend 
for efficacy upon wholly different operations of nature ; and (under its 
counterclaim) (c) that the De. Forest patents still in suit cover devices 
in principle identical from the earliest to the latest, which patents Mar- 
coni has infringed by using a device named by the defendant the "two- 
electrode" audion. 

It is said that Dr. De Forest disclosed by his earlier patents, and 
before Fleming filed his application, a theory which, reduced to prac- 
tice, resulted in the perfected audion of the confessed patents, where- 
fore the device of every one of the De Forest patents is (by defendant's 
witnesses) called an audion, although that word was not coined until 
shortly before applications for the confessed patents were filed. To 
paraphrase an argument, it is said that Marconi cannot logically con- 
fess judgment under two patents, and yet deny infringement of the 
earliest De Forest inventions, because they all constitute a connected, 
logical, coherent development of a single inventive thought or applica- 
tion of a scientific theory. * 

[1] These contentions have opened the door (without objection, or 
very little) to a mass of opinion evidence, which in our judgment is of 
no legal value. Much of this record arises out of the mystery still 
notoriously enveloping the wave movements of the imponderable ether; 
that is, out of the nature of phenomena by which none of our five senses 
are directly affected. It consists of opinions or theories concerning 
such phenomena — opinions necessarily subject to revision, perhaps in a 
few months. The principal producer of such evidence tif it can be so 
called), Mr. Pickard, for the defendants, admitted repeatedly that the 
views he advanced on the witness stand he had not entertained a little 
tim€ earlier, though he had apparently given his abandoned theories 
more publicity than normally attaches to testimony in a patent cause. 
He would probably be the last to assert that his present o|$inions are 
final, even for himself. To call such theorizing evidence is a misuse 
of the word ; for the patent law can deal little in such matters. Nei- 
ther a process of nature nor the discovery thereof is patentable. Man- 
made statutes permit to be protected and monopolized^ only some per- 
ceptible means or certain method of harnessing or utilizing forces, 
however mysterious, uncertain, or perhaps incomprehensible. The 
only question in this case is whether some known operations of nature 
were, by proved, tangible, and visible implements, harnessed and made 
useful ; if so, he who first did it may be protected in what he did in ac- 
cordance with statute laws. 
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Why a given device works, or the theory of its functioning is a 
fascinating inquiry; but, unless that "why" can be proved witliin the 
very modest limits of legal evidence, opinion evidence becomes the 
rampant speculation of this transcript. It is usually impossible for 
trial courts to limit opinion evidence (for fear of losing something of 
value), but efforts in that direction are much needed in the interest of 
celerity and clarity. Counsel introducing experts who use the witness 
chair as a rostrum confer no benefit on their clients. 

The Fleming valve as a detector confessedly, and the actual com- 
mercial "audion" (as we are convinced) consist essentially in the utiliza- 
tion by visible and tangible means of what has long been known as the 
"Edison effect," which mean§ the fact that, when there is introduced 
into the ordinary incandescent electric lamp bulb an electrode other 
than the incandescent filament (such unheated electrode being connected 
with the positive terminal of the lamp), a current flows from the in- 
candescent electrode to the cold one, in such wise that variation in the 
electromotive force, producing incandescence, will be reflected or re- 
produced in the circuit connected with the cold electrode, such varia- 
tions being capable of measurement by a galvanometer. Edison, Patent 
No. 307,031. 

Utilization of the Edison effect does not mean that the use of Edi- 
son's apparatus or any modification thereof as a detector was easy or 
simple. The admitted fact that years passed, and detectors of various 
kinds from the coherer to the crystal acquired vogue, before any one 
thought of using Edison's curiosity of electricity for the discovery or 
translation of Hertzian waves, is proof enough on this point. Fleming 
was the first to disclose an apparatus for this purpose. His specifica- 
tion declares that he "rectifies" the alternating current transmitted 
from the antenna. Defendant's witnesses declare that rectification 
means converting "the received alternating current into direct cur- 
rents," and they spend much time in attacking Fleming's theory of the 
operation of his own device. 

[2] But the law is not concerned with why the process called recti- 
fication takes place, or how it is accomplished, f urtiher than to observe 
that variations in group frequencies of an alternating current passing . 
through an incandescent lamp filament produce in a manner analogous 
to the observed Edison effect a direct pulsating or intermittent current 
in the cold electrode circuit, and that these pulsations or intermittances 
mark the kind of current whose varying energies can be read with a 
galvanometer or a telephone. Whether Mr. Fleming's theories of rec- 
tification were right or not has nothing to do with the question of in- 
vention or validity. The patentee may not understand his own mecha- 
nism ; but if he shows and describes it, and it produces a new result, 
the law is satisfied. Van Epps v. United, etc., Co., 143 Fed. at page 
872, 75 C. C. A. 77, Therefore the first question (as stated by appel- 
lee) is substantially this : Was it invention to use, "as a detector of 
wireless waves, an Edison hot and cold electrode lamp"? This is a 
question of fact, and we arrive at the conclusion of the lower court 
that at the date of Fleming's application it was not knoWn to men 
skilled in the radio art that a rectifier would act as a defector, or that 
anything that would rectify oscillations of low frequency could rectify 
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waves of the order used in radio communication. Edison's patent stated 
a fact and suggested a tantalizing mystery, because even he did not 
pretend to state, or assert that he knew, why his "effect" took place. 
His disclosure remained (so far as we can discover from this record) 
a laboratory problem until Fleming applied it (whether with a wrong 
theory or a right one is immaterial) to a new and very practical field 
of usefulness. 

[3] While "invention" is a word thedefimtion of which the courts do 
not attempt (McClain v. Ortmayer, 141 U. S. at page 427, 12 Sup. Ct. 
76, 35 L. Ed. 800), many of the elements contributing to its significa- 
tion may be and have been described ; there must be more than a theory 
or mental concept, viz. a tangible reduction to practice (Corrington v. 
Westinghouse, etc., Co., 178 Fed. at pagfe 715, 103 C. C A. 479), and 
the transformation of a laboratory experiment into a successful and 
useful mechanical device is evidence of such tangible reduction to prac- 
tice and of invention (Westinghouse, etc., Co. v. New England, etc., 
Co.. 110 Fed. 753, 49 C. C. A. 151). In this case, while it is true that 
Fleming's detector uses the Edison effect every time it detects, the 
step from a toy to a use suggests what was said in Hobbs v. Beach, 
180 U. S. at page 392, 21 Sup. Ct. at page 409, 45 L. Ed. 586, viz. that 
while there was an analogy there was not similarity between the func- 
tions of the patented device and of the alleged anticipating apparatus. 
The point is not capable of much argument, the appeal is to a kind of 
conscience, and the court or jury intuitively and " conscientiously fed 
either that invention is absent, or that something akin to genius is dis- 
played in the visible, tangible result of the mental concept. 

[4] We have no doubt that Fleming's patent displays invention, 
and of a very meritorious device. Assuming, now, the validity of the 
patent, it is upon the question of infringement that this record has 
been filled with theories, until it is necessary to call firmly to mind that 
what is complained of as an infringement is not a theory or a function, 
but a thing compact of glass and metal, made and sold by defendant as 
the "three-electrode audion" or "P N detector." 

Defendant insists that even if Fleming's patent is valid, even if the 
audion may exhibit at times the Edison effect, yet, since knowledge of 
that phenomenon antedated Fleming, they and all the world can avail 
themselves of Edison's knowledge, even in detectors, if their detectors 
function in a different way or produce substantially different results 
from those of Fleming (Machine Co. v. Murphy, 97 U. S. 120, 24 L. 
Ed. 935). Accordingly it is asserted that the audion is not merely an 
incandescent light bulb with two cold electrodes (instead of one) inside 
it, but an apparatus in which the bulb contains "a substantial amount 
of gaseous medium" essential to operation of the device, and, further, 
that a certain arrangement of circuits, the use of condensers, and the 
introduction of a battery into the cold electrode circuit, are all elements 
which in combination constitute the audion, produce the "audion ef- 
fect," and render the completed whole a diif erent thing from anything 
Fleming thought of. 

The "audion effect" is more specifically this. The battery circuit 
produces a constant current through the telephone. The input or ar- 
riving oscillations, passing through a condenser, and thence from in- 
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candescent filament (and grid) to the battery circuit, would not of 
themselveg be normally strong enough to excite the telephone ; but they 
can and do produce changes in tfie battery current sufficient for that 
purpose. They (so to sp^) pull a trigger, and this trigger action is 
the audion eflfect, wherefore the audion is not a rectifier, but an "am- 
I^ifier." It seems clear to us that some of the foregoing is disingenu- 
ous, and more immaterial. The "gaseous medium" of the audion is 
nothing but the commercial vacuum of the ordinary electric light bulb 
— ^air being a gas, and the bulb containing some residual air. In other 
words, detendant uses tlie same "vacuous vessel" that Fleming does. 

As for the "trigger action," "audion effect," and such-like clever 
phrases, they merely hide the real inquiry, viz. how do the high fre- 
quency oscillations, or any part of them, or their electrical result or 
influence, get into the indicator or battery circuit, no matter what they 
do after arrival? Plainly it is done just as in the Fleming valve. This 
is the one act, or step, which is essential to either a valve or an audion 
being a detector, and Fleming's invention consisted in producing a de- 
tector, which Edison did not do. A detector must act on alternating 
currents. This it is that makes defendant an infringer by the manu- 
facture and sale of what may be, and probably is, an improved detector. 

[5] The contention that Fleming's patent, whatever its original merit 
or lack thereof, was voided by an unlawful disclaimer, is without sub- 
stance. The mistake (if there was one) was in claiming something not 
needed, and the disclaimer abandoned what was not wanted, without 
broadening or enlarging any claim ; it also left the claims fully support- 
ed by the original specification. No injury to defendant, or any on^ 
else, is shown. The procedure is within Carnegie Steel Co. v. Cambria 
Iron Co., 185 U. S. 403, 22 Sup. Ct 698, 46 L. Ed. 968, and our former 
decisions in Simplex, etc., Co. v. Pressed Steel Co., 189 Fed. 70, 110 
C. C. A. 634, and Strause, etc., Co. v. Crane Co., 235 Fed. at page 129, 
148 C. C. A. 620. 

[8, 7] The position of defendant in respect of the counterclaim pat- 
ents has been given, but, as put by cotmsel, it is as follows : 

"De Forest was the first Inventor of a detector comprising a local circuit, 
containing a battery and a telephone, this circuit having terminal electrodes 
in a gaseous medium such as air, made conductive by electrode heating by 
electric means." 

This is not the whole thesis, but it is enough for present purposes. 
The position thus defined amounts to asserting that, if defendant can 
show that the inventor had one thought nmning through his mind, 
and produced a series of patents for what from time fo time appeared 
to him the best current embodiments of that thought, therefore any one 
who constructs another apparatus, utilizing the same theory of action, 
must be an infringer of the whole line of patents. 

While not accepting such view of the law, we shall first ascertain 
what visible objects plaintiff has made, sold, -or used which are said to 
infringe the counterclaim patents. The detectors called by defendant 
"Marconi's earlier infringement" or the "two electrode audion" are 
especially complained of, though, since it is agreed that the "two" and 
"three electrode audions" operate on the same basic principle, no rea- 
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son appears why defendant must not contend that the same things 
which admittedly infringe the confessed patents also infringe all the 
counterclaim patents. 

But, even on defendant's summary of these De Forest patents, there 
can be no infringements if, as matter of fact, the patentee (1) was not 
the first to disclose a detector with the enumerated characteristics ; or 
(2) never disclosed or patented as an element of his device "terrtinal 
electrodes in a gaseous medium such as air" ; or (3) if the devices of 
the counterclaim patents still in suit are for any reason different in 
kind from those covered by the confessed patents ; or (4) if the patents 
in suit on the counterclaim are inoperative or invalid. 

(1) De Forest was certainly not the first to disclose or invent a de- 
tector comprising a local circuit containing a battery and a telephone, 
and we find it true that the so-called "two-elecirode audion" is no 
more than a Fleming valve with and in a circuit with adjuncts ante- 
dating both De Forest and Fleming. 

(2) The expression "gaseous medium, such as air," is an endeavor 
to conceal what we regard as the plain disclosure of all the counter- 
claim patents based on original applications dated February 2, 1905, 
and January 18, 1906, viz. that the patentee's fundamental concept was 
to produce conductivity by heating. He thought and taught that heated 
air, or the heated gases of (e. g.) halogen salts, when the point of dis» 
association into positive and negative ions was reached, produced a 
medium favorable to conductivity. Neither of plaintiff's devices oper- 
ates on any such principle ; whether there is any merit in De Forest's 
disclosure is immaterial. 

(3) We agree with the court below that the radical difference be- 
tween the disclosures of the first six counterclaim patents and any- 
thing shown to have been used by Marconi is apparent on inspection ; 
because none of De Forest's devices utilize a commercial vacuum, or 
what defendant's expert called a vacuum of the order of an ordinary 
electric light. 

(4) The seventh counterclaim patent (841,386) is proved to be inoper- 
ative. The patentee declares that by "suitably varying the length of 
interelectrode medium" he can make the audion "per se selectively re- 
sponsive." Assuming this last phrase to mean "make it work," de- 
fendant at the trial did not do it, and we think refused to try. 

It follows from the foregoing that we hold patent No. 841,386 void, 
and all the other patents of the counterclaim (still in suit) not infringed. 

It is not often that any case contains so much history as does this 
one. It is true that Dr. De Forest, through the whole line of the coun- 
terclaim patents, sought after a commercially useful detector, and ulti- 
mately produced one; but it is not true that he consistently followed 
one concept or theory and tried to reduce that to practice. He began 
with the heated gas theory ; he ended with the three-electrode aqdion, 
employing the commercial vacuum, and before he produced that suc- 
cess he learned of Fleming's invention and the latter's address before 
the Royal Society. He promptly used the knowledge so acquired, and 
it is the endeavor to connect these differing lines of effort and conceal 
their lack of normal connection that has produced the theorizing of this 
record, and also the persistent, use of the word "audion" as applied 
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even to the earliest De Forest patents, which are of dates before that 
word was coined. 

Among the curiosities of evidence in this record are numerous ex- 
tracts from technical periodicals giving the opinions of the authors 
on the subject-matter of this suit. One from The Electrician, of No- 
vember 21, 1913, is a just comment on the cause: 

"We think that Dr. De Forest might be more generous In his acknowledg- 
ment of the work of Dr. J. A. Fleming. Our readers generally will probably 
agree that the audion, although differing widely from the Fleming valve, is 
an offshoot of It." 

The decree below is affirmed, with costs. 



FIZZELL V, LOURIE MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit . April 10, 1917.) 

No. 2194. 

Patents <S=>328— VAianrrT and iNFBiNGEMENiy-TrRE Setter. 

The Henderson & Lourie patent, No. 933,834, for an edge-grip tire setter, 
was not anticipated, and discloses patentable invention and utility ; claims 
2, 3, and 5 also Ji^ld infringed. 

Appeal from the District Court of the United States for the South- 
em Division of the Southern District of Illinois. 

Suit in equity by the Lourie Manufacturing Company against Rob- 
ert Fizzell. Decree for complainant, and defendant appeals. Affirmed. 

Taylor E. Brown, of Chicago, 111., for appellant. 
W. Clyde Jones, of Chicago, 111., for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

MACK, Circuit Judge This is an appeal from the decree of the 
District Court, granting an injunction and accounting for the alleged 
infringement of claims 2, 3, and 5 of letters patent No. 933,834, grant- 
ed September 14, 1909, to Henderson and Lourie, on an application 
filed January 17, 1906, for an edge-grip tire setter. These claims are 
as follows : 

"2. In a tire setter, the combination of gripping blocks provided with means 
for engaging the edge of the tire, and means for yieldingly supporting the 
blocks to conform to the curvature of the tire ; said means comprising a yield- 
ing support on which said blocks rest and adapted to be engaged by the tire.'' 

**3. In a tire setter, the court)! nation of gripping blocks provided with means 
for engaging the edge of the tire, and a plate on which the blocks rest with 
their rear ends; said plate being yieldingly supported and adapted to be 
depressed by the tire to adjust the blocks to the curvature of the tire." 

"5. In a tire setter, the combination of a frame, a stationary head block 
secured thereon, a second head block movable on the frame, gripping blocks 
movable in said head blocks, a hydraulic press mounted upon the frame &nd 
provided with a piston rigidly connected with the movable head block, nmans 
for moving each pair of gripping blocks In unison and relatively to their re- 
spective head blocks, and means adjacent to said means for moving the grip- 
ping blocks whereby fluid is forced into said hydraulic press to impart move- 
ment to said head blocks." 

«=»For other cmm lee sam« topic & KEY-NUMBER in all Key-Numbered Digests A ladezes 
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The following drawings will assist in the understanding of the is- 
sues : 
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. Various methods are used for setting steel tires on vehicle wheels, 
the object of all being to contract the circumferential length of the 
tire, so that it will firmly grip the felloe of tlie wheel and be securely 
held there by friction. The oldfest method, and one which is still in 
limited use^ is hot setting by hand. This consists in removing the tire 
from the wheel, reducing its diameter to the desired length by cutting 
out a piece, welding its ends together, and heating the tire so that it 
may be slipped over die felloe. As the tire cools, it contracts and 
grips the felloe firmly. 

The oldest method of setting tires by machine is the face-grip meth- 
od. This process does away with the necessity for cutting and weld- 
ing. The tire is removed from the wheel and usually heated at a point 
on its periphery. This heated portion is clamped between jaws, which 
^p the tire on its inner side or face, and which arc forced towards 
each other by mechanical means, so as to upset or compress the metal 
tetween the two sets of jaws. 

More recently cold-setting machines capable of setting the tire while 
on the wheel have come into use. . These machines are of two sorts, 
-edge-grip and f uU-circlo. In the latter, the upsetting mechanism, con- 
sisting usually of hydraulically actuated cylinders, is applied radially 
at a plurality of points on the tire, so that the inward motion of the 
pistons compresses the tire and causes it to fit the felloe snugly. As 
these full-/:ircle tire setters are large in size and comparatively expen- 
sive, they are used chiefly in wheel factories and are found in only a 
: few larger blacksmith shops. 

The machines of the edge-grip type, to which the patent in suit be- 
longs, are simpler^ and less expensive. The upsetting occurs at one 
place only, and is produced by two pairs of gripping jaws, which en- 
gage the edges of the tire, and which, when moved toward each other, 
cause the tire between the two pairs of jaws to be compressed or upset, 
so that its circumferential length is reduced, with the result that it will 
fit more closely about the felloe. 

"The object of the invention** in suit, according to the specifications, 
"is to so construct an edge-grip tire setter that it can be operated by 
liydraulic pressure. A further object is to provide improved means for 
adjusting the gripping blocks, so as to conform to any shape and dia- 
meter of the wheel." The machine, as described in the specifications, 
•consists of two blocks or heads, a fixed head £ and a movable head 5, 
mounted on a frame. These heads are spaced and held apart by a coil- 
ed spring 14- To allow tires to be set firmly in the machine, the head 
blocks are provided at either side with projecting jaws 18 and 19. The 
oblique inner edges of each jaw incline towards each other and towards 
the outer ends of the heads, so that they form a converging channel. 
In this channel is inserted a pair or set of gripping blocks or jaws 20, 
which are wedge shape and adapted for engagement with the beveled 
inner surfaces of the projecting jaws. When the gripping jaws arc 
tnoved longitudinally outward with respect to the head block on which 
they are mounted, they will be forced inwardly on account of the ob- 
lique surfaces of the projecting jaws, and the teeth on the gripping 
jaws will engage the edges of the tire. This longitudinal movement. 
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with its resulting lateral movement, is effected by means of levers £2, 
fulcrumed in each of the heads and provided with upright jaws ££a, 
which engage, with pins S3 on the under side of the gripping blocks. 
Each lever is adapted to operate one set of gripping jaws, so that each 
set will move in unison upon the head which supports it 

The inner ends of the gripping blocks rest on the plate 17, which 
bridges the gap between the two head blocks ; the outer ends rest upon 
a transverse bar £4* which is supported by a U-plate 26 attached to the 
upper end of a yieldme spring-controlled bar £5. When a wheel is 
placed in the machine between the gripping blocks, it will rest at its 
bottom or lowermost point upon the supporting plate ; while the rising 
arc of the tire will strike the bar £4, forcing it down until the arc of 
the gripping jaws substantially coincides with the arc of the tire, so 
that the teeth on the jaws will properly grip the tire. After the grip- 
ping blocks have thus been adjusted to the curvature of the tire^ and, 
by means of the longitudinal or wedging action above described, 
brought into preliminary gripping engagement therewith, the movable 
head block £ is drawn towards the stationary head block 3 by hydraulic 
force. 

A hydraulic press, consisting of the cylinder i and piston 6, is mount- 
ed upon the frame. The piston 6 is provided with the cross-head 7, 
which is connected with the movable head by parallel rods 9, placed at 
each side of the heads £ and S, and extending through sleeves on the 
side of each head. Liquid for operating the press is obtained from 
the tank 61, which is connected by the transversely arranged cylinder 
39 and the passage 4^ with the cylinder 4» in order that the liquid may 
be admitted back of the piston 6 so as to drive it forward. This for- 
ward action is communicated through the cross-head 7 and the rods 9 
to the movable block, which is thus drawn toward the stationary head. 
The pressure required to drive the Hquid into the cylinder 4 is afforded 
by means of a screw piston. 4^, 44, operated by a crank arm 47, or by 
a ratchet arm 60, both of which are placed near or adjacent to the lev- 
ers ££ so that one operator can conveniently operate both. . 

The machine used by the defendant and manufactured by the Keo- 
kuk Hydraulic Tire Setter Company, which is alleged to infringe the 
patent in suit, is of the same general type and style as the patented ma- 
chine. It is an edge-grip tire setter with a movable head block 3 and 
a stationary head block S, with hydraulic means of drawing the heads 
together, with gripping blocks 10, 11, mounted upon the heads and 
capable of a wedging movement therein and of adjustment to the cur- 
vature of the tire to be upset. The machines, however, aVe not similar 
in all respects. The adjustment of the gripping blocks to the periphery 
of the tire in the defendant's machine and the preliminary gripping of 
the tire is effected in a somewhat different manner. The gripping 
blocks do not rest directly on the head blocks, but are mounted on 
plates 30, there being one such plate for each set of gripping blocks. 
Unlike the patent in suit, in which the outer ends of .the gripping 
blocks are normally held up and are depressed to fit the curvature of 
the tire, in the defendant's machine, the outer ends of the blocks must 
be raised in order to conform to the arc of the tire ; while, in the pat- 
ented structure, the outer ends of the blocks are depressed by the 
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weight of the wheel, in the defendant's machine they are elevated by 
the vertical plungers 27, which slide vertically within the tubular set- 
ting levers ^6, and are adapted to be forced upward by the foot lever 
connections 26, 22, and 2^, The effect of the foot pressure upon the 
bar 2^ will be, first, to raise the gripping jaws to fit the arc of the tire, 
and, second, after the downward pressure of the wheel resists further 
vertical motion, the setting levers 26 will begin to move, their lower 
ends being drawn together and their upper ends cast apart. This 
longitudinal movement of the upper ends of the setting levers carries 
each of the plates 30 with the set of gripping blocks that rests upon it 
outward, and thus produces the wedging action by which the initial 
pipping of the tire is effected. 

The position of the movable and stationary head blocks in reference 
to the location of the hydraulic press is reversed on the defendant's 
machine. The cylinder of the hydraulic press is mounted on the end 
of the frame opposite the end of the frame which carries the fixed . 
block. A filler block is interposed between the piston P and the mova- 
ble head block 3, When the hydraulic fluid is .admitted into the cylin- 
der in which the piston moves, the piston, the filler block, and the 
movable head are caused to move toward the fixed head, with the re- 
sult that the distance between the two heads is reduced and the up- 
settmg of the tire thereby brought about. Although the piston is not 
physically connected with the movable block, mechanically the two 
move toge;ther just as they would if they were so connected. A plung- 
er pump is used on the defendant's machine in place of a screw dis- 
placer pump. 

The defendant assails the validity of all these claims in view of the 
prior art as evidenced by the patents adduced and the prior public use 
of the West hydraulic edge-grip tire setter, and denies infringement, 
if the claims should be deemed valid. Claims 2 and 3 are essentially 
subcombinations; the vital feature is the means for yieldingly sup- 
porting the gripping blocks or the plate on which their outer ends rest, 
so that they may readily adjust themselves to the arc of the tire. This 
is a conception involving invention and utility. Is it novel in view of 
the prior art and use ? Several prior patents show means for manually 
adjusting the gripping blocks to the periphery of the tire by the in- 
sertion and advancement of wedg^-shape blocks beneath them. . Such 
adjusting means requiring the operator consciously to determine the 
extent of the adjustment clearly do not constitute an anticipation of 
the patented structure, in which the supports of the gripping blocks, 
yielding to the downward pressure of the wheel, automatically — that 
is, without any conscious directive effort on the part of the operator — 
cause the curvature of the blocks to conform substantially with the 
curvature of the tire. 

The defendant's attack on the novelty of the invention is based 
chiefly, however, upon the public use of the West machine. Each of 
the four gripping jaws of the West machine has a spring applied to 
hold its outer end normally, but yieldingly, elevated. While the West 
machine, therefore, does possess yieldingly supporting means for its 
gripping blocks by which the blocks are adjusted to the periphery of 
the tire, it has no single support or plate for the two gripping blocks 
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on the same head, so that they ma^ be raised or depressed in imison, 
but the vertical adjustment of each of the four gripping blocks is 
separate and independent. 

The evidence fully warrants the conclusion that this absence of cor- 
relation in the vertical movement of the gripping on the same head is 
not a minor defect, but a very serious one, impairing the commercial 
value of the machine and destroying its practical utility. When one of 
the springs is weak, when its resilience is impaired by accumulations 
of dirt and waste, or when for any other reason one of the springs does 
not function properly while the other spring on the same head does, 
the ja>vs will not properly engage the tire, and the wheel will be mar- 
red. The results obtained by the use of the West machine were so 
unsatisfactory that it was withdrawn from the market in 1900. The 
want of correlation, the lack of connection between the movement of 
the gripping blocks on the same head, was doubtless one of the chief 
causes of its commercial failure. 

The machine described in the specifications provides means by which 
the gripping blocks are not only yieldingly supported, but are yieldingly 
supported in such a way that the gripping blocks on each head move in 
unison. This is because the spring is applied not to each gripping 
block, but to the U-plate S6 which supports not a single but a pair of 
gripping blocks. This correlation of the movement of the blocks in 
pairs marks a distinct advance over the West machine, an advance 
calculated to overcome the gravest objection to automatic adjustment 
through yielding supports and to give commercial worth to a feature 
theretofore discarded as impracticable and valueless. The patentees' 
conception of the necessity for correlating the movement of the jaws 
and his provision of means for accomplishing this marked a patentable 
advance in the art over the West machine. 

This vertical movement of the gripping blocks in unison relative to 
the head blocks is the necessary result of the means designated in 
claims 2 and 3 — ^in claim 2, a yielding support ; in claim 3, a yieldingly 
supported plate; in each instance, not for each block separately, but 
for each pair of blocks. 

As to infringement of claims 2 and 3. These claims do not embody 
a pioneer invention. As the patent examiner pointed out, invention lies 
wholly in the character of the means whereby the adjustment of the 
gripping blocks to the periphery of the tire may be automatic. If the 
same result had been accomplished by the defendant by substantially 
different means, the charge of infringement would fail. But changes 
in or improvements upon the patented structure, embodying the es- 
sential features thereof, utilizing the conception underlying it, and fall- 
ing within a fair range of equivalents, do not enable defendant to es- 
cape this charge. The essence of the invention in claims 2 and 3 is 
the yielding means by which the gripping blocks in pairs or sets are 
adjusted to the arc of the tire, an adjustment occasioned by the sup- 
porting means yielding to the downward pressure of the wheel. 

Defendant urges that yieldingly supporting means constitute but a 
specific kind of automatic adjustment and that as in his view his ma- 
chine is not automatic, he does not infringe. He fortifies his conten- 
tion by referring to the file wrapper to show that claims for means of 
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automatic adjustment were rejected as being too broad in view of the 
prior art. Conceding his construction of the plaintiflf's claims, defend- 
ant's conclusion as to his own machine does not follow. Despite the 
fact thsit a voluntary act is required initially, a process may be none 
the less automatic ; a machine, though started by pressing a button or 
moving a foot lever, may none the less in its operation respond to the 
specification of an automatic device. The yieldingly supporting means 
specified in claims 2 and 3 are automatic in the sense that the adjust- 
ment results from the downward pressure of the wheel and not from 
the conscious and deliberate measuring by or the conscious directive 
eflfort of the operator. In the defendant's machine the operator first 
places his foot upon the treadle ; it is, however, through no conscious 
directive effort or deliberate measuring on his part, but by their con- 
tact with the wheel, that the initial upward movement of the blocks 
ceases and the lateral and longitudinal movement begins. 

If the foot pedal is pressed down before the wheel is inserted, or if 
a heavy pedal is used, or a weight placed upon the pedal, the gripping 
blocks will be lifted or elevated, so as to fit the ctirvature even of the 
smallest wheel. When a wheel is then placed in the machine, the grip- 
ping blocks will be depressed, just as in the patent in suit, so as to con- 
form to the curvature of the tire. Counsel for the defendant them- 
selves suggest that weights would be mere mechanical equivalents for 
the resilient means described in the specifications of the patent in suit. 
The evidence justifies the conclusion that the pressure on the foot 
pedal is equivalent to a weight. It is to be noted that the support in 
claims 2 and 3, while )rielding, is not, as in other claims, elastically 
yielding; it is not limited to a spring yield. While at first blush de- 
fendant's metiiod of adjustment appears markedly different from that 
employed in the patent in suit, in conception and practical application 
it is essentially the same. In both, the gripping blocks in pairs by sub- 
stantially equivalent methods are adapted through the longitudinal 
and lateral movements to the varying widths and by the vertical move- 
ment to the varying diameters of the wheels. We hold claims 2 and 3 
valid and infringed. 

The validity of claim 5 is assailed as a mere^aggregation and as lack- 
ing in invention. The elements are all old. Wedg6-shape gripping 
jaws capable of longitudinal and lateral movement, by which the pre- 
liminary gripping of the tire is effected, are found in numerous patents. 
In Francis, No. 843,392, and in Hackney, No. 862,471, means are af- 
forded for the pair of gripping blocks to act longitudinally and laterally 
in unison. In Brooks, No. 600,117, Tice, No. 568,643, House, No. 
690,523, and Hackney, No. 862,471, by the insertion and advancement 
of wedges the gripping blocks may be vertically adjusted to conform 
to the periphery of the tire, though the adjustment of each block is 
independent of the adjustment of the other. Hydraulic presses had 
been used on full circle machines for many years. Denham, No. 717,- 
084. Smith, No. 387,823, for upsetting I-bars, includes a hydraulic 
press to impart movement to the movable block in the direction of the 
stationary blocks. Hydraulic means were similarly employed on the 
West hydraulic tire setter. 
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But, until the patent in suit, no one had constructed an hydraulic 
edge-grip tire setter that was efficient in operation or commercially suc- 
cessful. The West machine had three hydraulic presses, each operat- 
ing independently of and unconnected with the other — one to draw 
the head blocks together, and one on each side to move the gripping 
jaws on each head laterally so as to engage the edges of the tire. The 
determination of the amount of pressure required to effect a proper 
engagement of the tire and the blocks called for the exercise of careful 
and discriminating judgment on the part of the operator. If the side- 
wise pressure is too great, as is often the case, the tire will be kinked 
or crushed; if the force is insufficient, as is frequently the case, the 
side grips will slip and mar the tire and felloe. The machine as a whole 
is complicated, clumsy, difficult to manipulate, and uncorrelated in its 
operation ; that it was a commercial failure and abandoned is not de- 
nied. 

Defendant contends, however, that even if the West machine is not 
an anticipation, nevertheless its use of hydraulic means to impart 
movement to the head blocks, in conjunction with the teachings of the 
patents to Tice, Brooks, House, Francis, and Hackney, demonstrate 
that plaintiff's structure involves no patentable advance. The mere 
substitution of manual for hydraulic pressure, or hydraulic for hand 
power, does not ordinarily involve invention. But the novelty of claim 
5 lies in combining on such a machine, in which the initial gripping 
is manually effected, a hydraulic press for the final gripping and for 
drawing the head blocks together, means for adjusting the gripping 
blocks longitudinally and laterally in unison relative to their respective 
head blocks, and accessibly located hand or possibly other power means 
for operating the hydraulic press. 

While the' patent examiner, originally rejected as a mere aggrega- 
tion a claim quite similar to claim 5, he was finally convinced that the 
several elements did form a combination, and that, in thus creating this 
unitary structure, there was invention. The new claim contained the 
additional statement that the means for operating the hydraulic press 
should be adjacent to the means by which the wedging action of the 
gripping jaws is produced; in our judgment, however, the grant was 
also based upon a justifiable conviction that the first action was er- 
roneous. The device of claim 5 is a unitary structure, each element 
co-operating with the others in the manner and for the purpose here- 
inabove stated. 

Support for the ultimate conclusion is found in the fact that, despite 
the patents to Brooks and Tice, with their means of effecting the pre- 
liminary gripping of the tire, Smith's use in 1888 of hydraulic means to 
draw head blocks together for the purpose of upsetting I-bars, and a 
similar use in the West edge-grip tire setter, manufactured between 
1897 and 1900, Henderson and Lourie, in 1905, were the first to con- 
struct an effective, operative, and commercially successful edge-grip 
tire setter, suitable for the ordinary repair work in a blacksmith shop. 
They first grasped the importance of using, but limiting the use of, 
hydraulic power in such machines, by not applying it to obtain the pre- 
liminary gripping, for which purpose such power is dangerous, because 
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it may be excessive, but by adopting it both to effect the final grip and 
then to impart movement to the head blocks after the engagement of 
the tire with the machine had been secured by means of gripping 
blocks capable of an exact and correlated adjustment. The commer- 
cial success fortifies the strong presmnption of validity. 

As infringement of claim 5 was not and could not be controverted, 
if the claim is valid, the decree must be affirmed. 



AMERICAN SAFETY DEVICE CO. y. LIEBBI^BINNEY CONST. CO. , 
(Circuit Court of Appeals, Third Circuit. July 3, 1&17.) 
No. 2204. 

1. Patents «=5>313— Surr fob Infringement— Dismissal on Motion. 

The court has power to dismiss a bill for infringement on motion, on the 
ground that the patent is void for lack of invention shown on its face; 
but such power should only be exercised where the matter is free from 
doubt, and where invalidity so clearly appears that no testimony can 
change its legal aspect. 

2. Patents «=»32S—Validitt— Scaffold. 

The Poster patent, No. 763,274, for a scaffold, is void on its face for 
lack of invention, in view of the prior art 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the American Safety Device Company against the 
Lriebel-Binney Construction Company. Decree for defendant, and 
complainant appeals. .Afiirmed. 

C. P. Goepel, of New York City, and Clarence P. Byrnes, of Pitts- 
burgh, Pa., for appellant. 

Wallace R. Lane and George Mankle, both of Chicago, 111., for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is a bill charging the defendant 
with infringement of Letters Patent No. 763,274, issued June 21, 
1904, to Clair Foster, and assigned to the plaintiff. At the opening 
of the hearing the defendant moved to dismiss the cause on bill and 
answer, upon the ground that the patent is void on its face. The Dis- 
trict Court granted the motion and dismissed the bill without an opin- 
ion. The plaintiff brings this appeal, specifying error to the court, 
(1) in holding the claims of the patent invalid, and (2) in so holding 
upon the face of the patent and without taking proof. 

[1] Upon the matter of procedure it is sufficient to say, that the 
power of a court in patent litigation to dismiss a bill on demurrer (or 
on its modem equivalent, a motion to dismiss) upon the ground that the 
patent is void for lack of invention shown on its face, is not open to 
question. Victor Talking Machine Co. v. Hawthorne and Sheble Mfg. 

^s>For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Co. (C. C.) 168 Fed. 554; Hogan v. Westmoreland Specialty Co., 154 
Fed. 66, 83 C. C. A. 178; Wills v. Scranton Cold Storage and Ware- 
house Co., 153 Fed. 181, 184, 82 C. C. A. 355; Chinnock v. Paterson 
Co., 112 Fed. 531, 533, 50 C. C. A. 384. If the patent is manifestly 
invalid on its face, the court may stop short at the instrument and 
dismiss the bill (Brown v. Piper, 91 U. S. 37, 44, 23 L. Ed. 200), even 
v^hen the question of validity is not raised by the pleadings (Slawson 
V. Grand Street R. R. Co., 107 U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576). 

This is very considerable power, hence courts of this circuit have 
been careful to heed the admonition, that in its exercise a court should 
declare a patent invalid upon its face only where the matter is free 
from doubt and where invalidity so clearly appears that no testimony 
can change its legal aspect. Wills v. Scranton Cold Storage and Ware- 
house Co., supra ; Hogan v. Westmoreland Specialty Co., supra. 

We therefore approached the consideration in this case with appro- 
priate caution ; yet we are forced to say, that a careful study of the 
pleadings and elaborate briefs does not alter the conviction reached 
upon first view that the patent is one, which, failing even to suggest 
invention, shows invalidity on its face. 

[2] The subject of the patent is a scaffold. It consists simply of 
pairs of steel cables hanging from outriggers of a building; cross- 
bars secured to each pair of cables by bolt clamps ; boards resting on 
the cross-bars forming a platform; the platform being extended by 
multiplying the number of cross-bars, and being raised and lowered 
by adjusting the bolt clamps. The original of this conception, long 
used and never patented, was either the familiar boatswain's chair 
or painter's hanger, whichever was first in the art years ago. There 
followed scaffolds of many designs, varied to meet the requirements 
of building construction in the change from low masonry to high steel 
irames, embodying almost always the elemental idea of those primi- 
tive devices. Among them we shall mention only the patent to Clark, 
No. 673,384 (1901), which constituted an advance in the art of no 
very considerable degree. It consisted of outriggers from which were 
suspended perforated metal strips or ribbons in pairs ; cross-bars fas- 
tened to each pair of strips by means of bolts or pins in the perfora- 
tions ; planking on the cross-bars forming a platform ; platform being 
extended by increasing the cross-bars and adjusted by shifting the pins 
at the points of perforation. With Clark in the prior art, all that 
Foster did was to substitute steel cables for metal ribbons and bolt 
clamps for perforation pins. All that he obtained over Clark was the 
greater flexibility of steel cables, and adjustability without reference 
to predetermined positions. Did this involve invention? We think 
not. Is there sufficient doubt about it to justify the taking of testi- 
mony in an attempt to overcome the immediate conviction mat inven- 
tion is lacking? We think not. 

The decree below is affirmed. 
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NEW YORK SCAFFOLDING CO. v. LIBBED-BINNBY CONST. CO. 

(Clroait Court of Appeals, Third Circuit July 3, 1917.) 

No. 2205. 

Patents ^=>328 — ^Invention — Scaffold -Supportiwo Means. 

The Henderson patent, No. 969,008, for a scaffold-supporting means, dis- 
closes merely a different construction of the device of the prior Mupruy 
patent, No. 854,959, without any real imrproyement, and is void for lack 
of patentable invention. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania; Charles P. Orr, Judge. 

Suit in equity by the New York Scaffolding Company against the 
Liebel-Binney Construction Company. Decree for defendant, and 
complainant appeals. Affirmed. 

The following is the opinion of ORR, District Judge : 

This is an ordinary patent suit in which United States patent No. 969,008, 
for "scaffold-supporting means," issued May 24, 1910, to E. H. Henderson is 
involved. The defenses are that the patent is Invalid for want of invention 
and that, if the patent be valid, yet defendant has not infringed. The clainm 
of the patent in issue here were in issue in certain other litigation brought 
by the plaintiff herein against one Whitney in the District Court of the United 
States for the District of Nebraska. The result in that litigation was that 
the Court of Appeals of the Eighth Circuit, by a divided court, reversed the 
court below and adjudged the claims 1 and 3 of the imtent valid. This pres- 
ent case has been under consideration for some ^time in the hope that this 
court would reach the same conclusion that was reached by the Circuit Court 
of Appeals of the Eighth Circuit. New York Scaffolding Co. v. Whitney, 224 
Fed. 452, 140 C. C. A. 138. The rule of comity does not demand that a Judge 
of another court shall ^'abdicate his individual judgment, but only that def- 
erence shall be paid to the judgments of other co-ordinate tribunals." Mast, 
Foos & Co. V. Stover Manufacturing Co., 177 U. S. 485-489, 20 Sup. Ct 708, 
710 (44 U Ed. 856). 

The necessity of scaffolding in all building operations of nxagnitude has ever 
been apparent. Originally, scaffolding was made to rest upon the ground 
and was increased in height as the building of the structure demanded. The 
expense of scaffolding necessarily increased with the height of the scaffolds. 
The natural result was that when the builder could drop his scaffolding from 
the top of the building with less expense than would be required to raise it 
from the ground he naturally did so. So with respect to the exterior decora- 
tion of a building, when the painter's ladders 'Were not long enough to reach 
to the height required, the painter devised means by which he could sustain a 
platform, or as it is often called, a painter's stage or boat, from the roof of the 
building. The painting of a vessel's hull at sea involved necessarily the drop- 
ping of a platform or a plank from some supports made to rest upon or above 
the deck. The swinging of a boat from the davits would suggest a means by 
which the painter's stage used In the painting of a Vessel could be swung. 
To those who are accustomed to observe, it is a matter of common knowledge 
that many maen use different means to accomplish the result at which they 
may all aim ; but it is also observed that men in the same art will oftentimes 
use the same means to accomplish the end sought, although there may have 
been great distance between them and no communication. 

Utility Is often urged as an important factor in determining patentability, 
but utility must be connected with invention in order to have weight in such 
detencination. Having found that there was no invention in the Henderson 
device, a consideration of its utility is of slight value, yet the extent to which 

^=»For oUer cases see same loplc A KEY-NUMBER in all Key-Numbered Digests & Indezee 
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the plaintiff uses tlie device of the Henderson patent, if it be less in degree 
than the extent to which other devices controlled by it. Intended to accom- 
plish the same purpose, are used, some light, though little, may be thrown 
upon the question of novelty, which is alfK> a material element of patentability. 

The plaintiff is not a manufacturer of devices, but is the holder and owner 
of patents under which licenses have been granted to the Patent Scaffolding 
Ckunpany, which constructs or causes others to construct the devices alleged to 
be covered by the patents. The practice of the Patent Scaffolding Company is 
not to sell the devices, but to rent them to contractors who may require the 
use of scaffolding in the erection of tall buildings. By Judicious advertising 
and by permitting contractors to have the devices for the necessary period, at 
less than what it would cost to construct them, the Patent Scaffolding Comr 
pany has created a large business, and the plaintiff receives substantial re- 
turns under the licensee granted by it. 

The facts as revealed by the testimony negative the suggestion that there is 
anything novel in the device of the patent In suit. The demand created Tor 
the device is not the result of its novelty combined with utility, but of the 
business mrethods of the Patent Scaffolding Company. 

We find from the specifications of the patent what Henderson desired to at- 
tain as expressed in the following language : *'My invention relates to an im- 
proved means for supporting scaffolds used in connection with the construc- 
tion of buildings and their repair. Scaffolds for this purpose are preferably 
of the swinging type supported by cables from outriggers temporarily secured 
to the upper part of the building. It has been the practice in. the past to as- 
sociate hoisting means with the cables at the outriggers and In some cases it 
has been proposed to use such hoisting means in connection with the cables 
on the scaffold to adjust the height as required in connection with the work. 
My invention relates to an improved form of hoisting mechanism carried by 
the scaffold for securing the same to the cables, the upper ends of whidi are 
connected to outriggers, generally temporary in character, secured to the up- 
per portion of the building." 

It is to be noticed in that language that Henderson recognized the prior use 
of scaffolds of the swinging type, supported by cables from outriggers, and 
that he recognized the use of the hoisting means In connection with the cables 
on the scaffold to adjust the height as required in connection with the work. 
Henderson did not have to say, what every one knew, that as part of a scaf- 
fold floor, pieces were used extending between and resting upon cro6»-beams 
called putlogs. 

In considering the claims in suit, we find that, in addition to these various 
elements, Henderson claimed a conoPbination vrith U-shaped bars in which the 
crossbeams or putlogs are laid, upon which the floor pieces are sustained. 
The claims are as follows: 

Claim 1 : **A scaffold consisting in the combination of crossbeams^ floor piec- 
es extending between such beams, and a hoisting device associated with each 
end of each beanor, each hoisting device consisting of a continuous U-shaped 
metal bar extending around the under side of and upward from the associated 
beam, and a hoisting drum rotatably supported by the side members of such 
bar." 

Claim 3: "A scaffold consisting of a plurality of U-shaped bars arranged 
in pairs, a crossbeam laid in and extending between each pair of such U- 
shaped bars, a floor laid upon said crossbeam*, a drum rotatably supported be- 
tween the upwardly extending side members for each of said U-shaped bars, 
and means for controlling the rotation of said drum." 

The support of the hoisting device by the side members • of the metal bar Is 
found in United States patent to Murray, 854,950, dated May 28, 1907. In 
the United States patent to Bowyer and Casperson, No. 382,252, under date of 
May 1, 1888, Is found a painter's stage in which there is a continuous metal 
bar extending around the under side of > and upwardly holding one end of the 
plank upon which the painter rests. A sinfilar one must be at the other end. 
The plank rests upon the lower part of that bar, Just as the crossbeam rests 
upon the lower part of the U-shaped bar called for in the patent in suit The 
plank, of course, is not large enough to afford support for bricks or mortar. 
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but if that plank sisi^)ort, as called for In the Bowyer and Casperson patent, 
be placed at right angles to the building and used as. a putlog, and a similar 
plank resting in the same way be used as another putlog, upon which floor 
pieces can be placed, the arrangement would be the same as contemplated by 
Henderson in the patent in suit, so far as the restifig of the beam upon the 
mtetal which forms the base of the U-shaped bar. The erection of outriggers 
for the support of the Bowyer and Casperson devices, arranged as suggested, 
would accomplish the same result as the device of Henderson and just as sat- 
isfactorily. 

This court is not unmindful of the difficulty of ascertaining wtiat is and 
what is not invention. In every case of a rearrangement of old parts it is 
urged that, because such rearrangement seems simple and natural, the court 
must avoid falling into the error of holding that there is no invention. It is 
insisted that the device under consideration would be found in prior patents 
and publications, if it were so simt>le to the men who claimed invention as 
appears after the patent has been granted. The argument is good where the 
patented device has filled a long-felt want and has immediately leaped into 
favor upon its own merits ; but it is not sound where the device is one which 
has become widely used hy reason of extensive advertising' and reasonable 
charge for its use. It is a matter of observation that of recent years patents 
have been multiplied beyond precedent and not in proportion to the increased 
population. Many of them, which have each very slight variations from the 
other, are found in the same art In many suits brought upon such patents 
it has developed that the method of the patent has been a shop practice for 
years, or that the device of the. pa tent has been used by artisans to accomplish 
the result which the patentees hoped to secure especially for himself. 

It was the intention of the framers of the Constitution tbat inventors could 
only be protected. ^ It is well said by Judge Strong in Pearce v. Mulford, 102 
U. S. 112-118, 26 L. Ed. 93 : **But all improvemtent is not inventton. and en- 
titled to protection as such. Thus to entitle it, it must be the product of 
some exercise of the inventive faculties, and it musft involve something more 
than what is obvious to persons skilled in the art to which it relates." It 
seems clear that to a person .skilled in the art of making or adjusting scaf- 
folding, if he had a Bowyer and Casptsrson patent and the Murray patent be- 
fore hinj, the arrangement of Henderson would be obvious if he desired to 
use it. 

In the neighborhood of 70 per cent of the scaffolding devices put out by 
the Patent Scaffolding Company are used, and are intended to be used, in ac- 
cordance with the disclosure of the Murray patent No. 854,958. The Patent 
•Scaffolding Company in its catalogue in illustrations illustrated the Murray 
arrangement, and not the Henderson. According to the claims of the Hender- 
son patent in suit, the frames of the machines are intended to be parallel with 
the wall of the building upon which they are to be used. The plane of the 
frames of the Murray machines are intended to be in the plane of the putlog 
which, of course, must be approximately at right angles to the building in or- 
der that the flooring of the scaffolding resting thereon may be extended along 
the side walls of the building. The putlogs indicated in the Murray patent 
consist of two pieces of angle Iron bolted together in connection with the 
frames in which the hoisting devices are supported. This arrangement of the 
Murray patent makes the portions of the angle Iron where they are connected 
with such frame equivalent to the bott(Mn part of the U-shaped frame of the 
Henderson patent In connection with the frames described in the Hender- 
son patent in suit, in irtore than two-thirds of the machines used, the patlogs 
are the angle irons, of the Murray patent and the bolts connecting the two angle 
irons with each frame rest upon the lower part of the "U" of the Henderson 
frame ; that is to say, the Henderson frame, at this lower part extends be- 
tween the two pieces of angle iron below the bolts connecting the same. It 
therefore appears tha't in the vast majority of the frames used the putlogs do 
not extend through the frames -as called for in the patent in suit, nor could 
they do so, because, as we have said, the vertical plane of the frame is in the 
vertical plane of the putlogs. This conclusion is strengthened by the fact 
that, while the plaintiff put in evidence a large number of photographs show- 
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Ing the frame of the Henderson device, It did not put la evidence any photo- 
graphs showing the use of the Henderson device and the putlog in the same 
relation as contemplated by the Henderson patent The Henderson patent 
has not supplanted others, nor has the influence of its owner been exerted to 
that end. It barely represents a step in the art It does not disclose Inven- 
tion. 

In view of the conclusion reached by this court that claims 1 and 3 of the 
patent in suit are invalid, It is unnecessary to do more than touch up(m 
the matter of infringement The evidence of infringement Is nleager, and 
yet, if the claims of the patent in suit were to be held valid with a range of 
equivalents, infringement would be found. The defendant uses a device, 
known as the Whitney scaffolding device, which was the subject of the litiga- 
tion in the case in the Eighth circuit above referred to. 224 Fed. 452,' 140 
G. O. A. 138. If the patent in suit were held to be valid to the exact form as 
described in the specifications, infringement would not be found, because the 
Whitney device does not appear to be an imitation of the Henderson device. 
While slnfilar, they are not so like each other that builders would be deceived 
and take one for the other. 

Another matter should be referred to. At the trial in this case, Whitney, 
who was the defendant in the suit in the Eighth circuit, was pennitted to in- 
tervene in the suit in this court, without objection by either party. After the 
trial, the plaintiff moved for permission to file a supplemental bill, in whldi 
the only new matter alleged was the intervention of Whitney in the present 
case and the final determination of the case in the Eighth circuit against 
Whitney's contention. It was not pretended that such decision would operate 
as res ad judicata, because the liability of the defendant in this suit could not 
be the liability of Whitney. As the case stood at the time of the nfiotion, the 
plaintiff in this case and the plaintiff in the litigation in the Eighth circuit 
were one and the same person ; but the defendant in this case was different 
from the defendant in the case in the Eighth circuit While the decision in 
the Ck>urt of Appeals in- the Eighth circuit might have been conclusive upon 
Whitney with respect to the validity of the patent in suit, yet it would not 
be conclusive upon the Llebel-Binney Construction Company, for the reascHi 
that the latter did not have its day in court ' 

The court is of the opinion that the plaintiff is not entitied to file its sup- 
plemental bill and has refused the motion. 

The bill in this case must be dismissed, at the cost of the plaintiff. Let a 
decree be drawn. 

C. P. Goepel, of New York City, and Clarence P. Byrnes, of Pitts- 
burgh, Pa., for appellant 

Wallace R. Lane, Robert H. Parkinson, and George Mankle, all of 
Chicago, 111., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is a suit for infringement of 
Letters Patent No. 959,008, issued to E. H. Henderson, May 24, 1910, 
aad is here on the plaintiff's appeal from a decree of the District Court 
dismissing the bill on the ground of invalidity of the patent. 

The patent is for scaffold-supporting means. The claims in issue 
are 1 and 3. The alleged infringing scaffold used by the defendant 
was known as the Whitney scaffolding device, manufactured and leas- 
ed by Egbert Whitney under a junior patent. (Letters Patent No. 
998,270 to Whitney.) 

In the erection of modern steel frame structures, contractors have 
found it more economical to rent scaffolds than to buy them. This 
suit is a part of a controversy between rival scaffold renting con- 
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ccms. In other litigation instituted by this plaintiff against another 
defendant, involving the validity of the same claims of the Henderson 
patent- and infringement by the same device of the Whitney patent, 
the Circuit Court of Appeals for the Eighth Circuit, reversing the 
District Court for the District of Nebraska, held the claims valid 
and infringed. New York Scaffolding Co. v. Whitney, 224 Fed. 452, 
140 C. C. A. 138. In reaching an opposite conclusion in this case 
upon precisely the same issues and upon substantially the same facts, 
the learned District Judge hesitated, as do we, in disturbing the force 
of a decision of a court of coordinate jurisdiction and in preventing 
uniformity of decision by yielding to his own convictions. Yet we 
feel this is a case where comity, being a rule of convenience intended 
to persuade, not to command (Mast, Foos & Co. v. Stover Mfg. Co., . 
177 y. S. 485, 488, 20 Sup. Ct. 708, 44 L. Ed. 856), should not pre- 
vail against an opposite judgment when based upon clear conviction. 

The matters which induced the District Court to its judgment, hold- 
ing invalid a patent previously declared valid by another court, are 
fully set forth in its opinion, supra. These appeal to us with like con- . 
vincing force. We shall consider them briefly. 

In determining whether Henderson's device was a contribution to 
the art, involving invention, though narrow, or was merely a de- 
parture from the art by formal changes in prior devices, we must 
inquire what Henderson did and what problem he solved. 

Scaffolds are as old as buildings; and scaffolds of different types 
have conformed time out of mind to the types of buildings upon which 
they were used. When buildings were low, scaffolds likewise were 
low, and were constructed along lines of greatest convenience, name- 
ly from the ground up. When structures increased in height, scaf- 
folds likewise increased in height to a point where the elements of cost 
and danger induced a change. Then instead of being built from the 
ground upward they were suspended from the roof downward. When 
this change was found expedient, the art went for information to other 
arts in which scaffolds, by reason of their peculiar uses, had never 
been built upon the ground but had always been suspended from 
above. Among these was the seaman's art, in which was found the 
boatswain's chair, a simple contrivance made of a board with ropes 
through each end after the manner of a child's swing, which converge 
toward and are connected with a main rope slung from the mast-head 
or cross-tree, and passed through an overhead block and returned to 
the operator, by which he raised or lowered his position along the 
mast Then there was the painter's stage or hanger, which is nothing 
more than a longer board, the ends of which are attached to ropes 
suspended from the ship's rail, capable of being raised and low- 
ered from above or by blocks from below, and used by sailors when 
painting the ship's sides. The painter's stage was brought to land and 
conveniently used upon buildings. It consisted of a plank or planks 
used as a platform resting on cross-bars, the ends of which were 
held by ropes passed through blocks, which in turn were suspended 
from large metal hooks so shaped as to securely grasp the roof of the 
building. ' This platform was readily a'djusted by block and fall to any 
elevation. 
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This crude but much used device was improved by Bo^vyer and 
Casperson in their Patent No. 388,252 (1888) by arranging in one 
structure an enlarged cross-bar or putlog and a drum by which to 
operate the overhead block and fall and elevate and lower the plat- 
form, which extended from one putlog to the oliier. 

Platforms of both the crude and improved types were sufficiently 
steady for sailors and painters who did their work while sitting, but 
they were not sufficiently firm and steady for the heavier and more 
active work of bricklayers. As the demand for overhanging scaf- 
folds increased with the increasing height of modem buildings, Clark 
(Letters Patent No. 673,384 — 1901) disclosed a mason's platform for 
such buildings by hanging perforated metal ribbons or strips in pairs 
from projected out-riggers, attaching putlogs to each pair, and sus- 
pending platforms' on the putlogs. The platform was adjusted by 
pinning the putlogs at diiferent positions in the perforations. Foster 
secured a patent (No. 763,274 — 1904) for substituting steel cables for 
the metal ribbons and bolt clamps for the pin fastenings of Clark, 
which, though held invalid by this court for want of patentable inven- 
tion (American Safety Device Co. v. Liebel-Binney Construction Co., 

242 Fed. , C. C. A. ), was a scaffold in the art prior to 

Henderson. Scaffolds made like Clark and Foster in multiple pairs 
were found to possess rigidity, but they were adjustable only by 
changing the putlog sustaining bolts and pins, with loss of time and 
risk of injury. Cavanaugh overcame these difficulties by a patented 
device (No. 796,807 — 1905) for elevating scaffolds of this type by 
drums positioned on the out-riggers but operated by chains suspending 
loosely to the platform. Murray (No. 854,959 — 1907) improved upon 
Cavanaugh by changing the position of the drums from the projecting 
out-riggers to the platform.' The hoisting mechanism of Murray con- 
sists of a drum with bearings mounted in upright arms of a rect- 
angular metal frame connected and stiffened at the top and bottom 
by metal rods. The metal frame serves the double purpose of hold- 
ing the drum in position and of affording a place for engagement 
with a putlog. To the lower part of the metal frame is rigidly at- 
tached one end of a putlog, the other end being similarly attached to 
the metal frame of another like hoisting mechanism. The drums in 
pairs are then connected with the pairs of steel cable of Foster. The 
platform extending from putlog to putlog may then be raised or low- 
ered by winding or unwinding the drums in pairs. In this arrange- 
ment the drum frames are placed edgewise the building. This is to 
be noted because it is the principal thing, which, it is claimed, dis- 
tinguishes Murray from the patent in suit. 

This was the art when Henderson entered it. Henderson took the 
drum of Murray, positioned it in a drum frame in the same way and 
for the same purpose, but he made the frame U-shaped instead of 
rectangular, and changed the position of the frame and drum from 
edge to the building to flat with the building, thereby permitting a 
putlog to be loosely^ placed and held within the bend of the U. Much 
stress has been laid in this and other litigation on this difference in 
position of the drum and manner of engagement of the ptitlog. In 
this difference patentable invention is claimed, and has been found. 
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224 Fed. 452, 140 C. C. A. 138. This is the only difference we discern 
between Murray and Henderson. We are not satisfied that by this 
difference Henderson made any improvement, patentable or otherwise. 
He provided a loose and unfastened putlog in place of the fixed and 
fastened putlog of Murray, and lessened the fixity and rigidity of the 
whole platform, thereby correspondingly lessening the security of the 
workmen, which is just the opposite of what was pressed throughout 
the argument as the important consideration to induce masons to 
work with heavy materials upon swinging platforms. But however 
that may be, the evidence is that although Henderson followed Mur- 
ray and claims to have improved upon his device, the Patent Scaf- 
folding Company advertises only the Murray device, and seventy per 
cent, of the scaffolds it puts out and rents are the Murray device. 

We do not see what problem was presented to and solved by Hen- 
derspn. He did what Murray had already done, but did it in a dif- 
ferent way. Patentable invention does not reside in mere difference, 
either of construction or result. The difference in construction is 
small indeed, involving nothing more than mechanical skill. The dif- 
ference in result is a small saving of space upon the platform. This 
saving does not appear to have been demanded before the patent or 
valued after it. Finding no new problem presented or solved and no 
real improvement made, we cannot conceive patentable invention in 
Henderson's formal changes from the prior art. We are therefore of 
opinion that Claims 1 and 3 of the patent are void for want of patent- 
able invention. 

The decree below is affirmed. 



CHAMPION SHOE MACHINERY CO. v. UNITED SHOE MACHINERY CO. 

(Clroult Court of Appeals, First Circuit June 16, 1917.) 

No. 1245. 

Patents ^=s>328— Invention— Machine fob Nau^ino Shoe Soles. 

The Casgrain patent. No. 8^,951, for a machine for nailing shoe soles, 
claim 4, held invalid for lack of patentable novelty, in view of the prior 
art, and especially of the Cutter patent, No. 582,579. 

Appeal from the District Court of the United States for the District 
of* Maine; Clarence Hale, Judge. 

Suit in equity by the United Shoe Machinery Company against the 
Champion Shoe Machinery Company and another. Decree for com- 
plainant, and defendant named appeals. Reversed. 

For opinion below, see 235 Fed. 139. 

John H. Bruninga, of St. Louis, Mo., for appellant. 
Alexander D. SaJinger and Frederick P. Fish, both of Boston, Mass., 
for appellee. 

Before DODGE and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

^s»For oUkor cmm see same topic A KB7-NUMBBR in all Key-Numbered OlgesU A Indexes 
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DODGE, Circuit Judge. The District Court has held claim 4 of 
United States patent 864,951, issued September 3, 1907, to Louis 
A. Casgrain, upon an application filed August 4, 1898, and now owned 
by the appellee, valid and infringed by both the corporations, who were 
defendants below- One of them had bought and used the machines 
held to infringe ; the other had made and sold said machines. The de- 
fendant last referred to is the only appellant before us. 

In the opinion of the District Court (United Shoe Machinery Co. 
V. Farmington Shoe Mfg. Co., 235 Fed. 139) the important features of 
the patent, of the machines held to infringe, and of the earlier patents 
relied on by said defendant, are so clearly and fully set forth as to 
render much description in detail of the construction and mode of 
operation of the various mechanisms there referred to unnecessary in 
this opinion. 

The contention that the claim in suit is invalid in view of the prior 
art is first to be considered. The claim is for the combination, in a 
machine for inserting fastenings, of the following old elements: 

(1) A horn or work support 

(2) A main driving shaft. 

(3) Mechanism controlled by said shaft to depress the horn periodically. 

(4) A clutch for said shaft 

(^ ControUing means to throw said clutch into operation. 

(6) A treadle. 

(7) Operating connections between said treadle and said means to start the 
machine. , 

(8) Positive connections between the treadle and horn, to raise the latter 
manually (1. e., <^)erated or controlled by the workman or operator) when the 
machine is started. 

The appellant says that all the elements of the above combination, 
operating in substantially the same manner, are found in two prior 
United States patents, both of them expired: Chie, No. 566,359, Au- 
gust 25, 1896, to Weeks & Tuttle, for a sole-nailing machine; the 
other, No. 582,579, May 11, 1897, to Solomon M. Cutter. Many other 
prior patents were referred to in the answer, but it is upon these* two 
that the appellant mainly relies. The questions to be determined in- 
volve more especially the elements above identified as (4) to (8) inclu- 
sive. 

As to the Weeks & Tuttle patent, the machine it describes has three 
treadles, side by side and separately operated. By depressing one of 
them the clutch is thrown into operation and the machine thereby start- 
ed, which continues to run while this treadle is kept depressed, which 
treadle has no connections operating either to raise or to lower the 
horn or work support. By th^ depression of another treadle alongside 
the first, the horn is raised into working position before the machine 
starts ; when so raised, it is locked in working position, and the same 
treadle cannot be operated to lower it. By depressing a third treadle, 
after the machine has been thrown out of operation by release of the 
second treadle, the horn is unlocked and lowered from its working 
position. Although the second treadle may be said to have "positive 
connections" between it and the horn, we agree with the District 
Court in being unable to regard the mechanism which this patent de- 
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scribes as an anticipation of the patent in suit, wherein depression of 
the single treadle used first starts the machine, and, after that has been 
done, raises the horn to working position, wherein it is kept until stop- 
ping of the machine, which is permitted by release of the same treadle, 
lowers the horn automatically. We do not find described by Weeks & 
Tuttle either the same combination or the same mode of operation as 
that described in the patent and covered by the claim in suit. Nor can 
we hold that a combination wherein the same depression and release 
of a single treadle was made to do what had before required the (^ra- 
tion of diree independent treadles added nothing patentably new to the 
art. 

Such an addition to the art, however, had been made before the fil- 
ing of Casgrain's application by the later Cutter patent, with regard to 
which a much more serious question is presented. This patent de- 
scribes mechanism like that of the patent in suit, in that by the depres- 
sion of a single treadle the horn is first raised and the machine there- 
after started. Once so started, the machirie continues to run until the 
treadle is released ; its release permits automatic stoppage of the ma- 
chine, and from such stoppage lowering of the horn automatically 
results. The difference here important between Cutter's mechanism 
and that #f the Casgrain patent in suit lies in the fact that Cutter's 
"connections between the treadle and the horn, to raise the latter man- 
ually when the machine is operated" are not "positive," like those of the 
patent, but yielding, as more fully explained below. The 'Cutter 
mechanism includes another treadle, also having connection with the 
horn ; but its functions need not be considered for the purposes of this 
case. 

The connections between Casgrain's treadle and horn, whereby de- 
pression of the ' former is made to raise the latter, include a toggle, 
which lifts or lowers the horn as it is straightened or yields, and this is 
true, also, of the mechanism described in both the above prior patents. 
But in the patented mechanism that depression of the treadle which 
ultimately throws in a clutch, and thereby starts the machine, must 
first have completely straightened the toggle, and by so doing have rais- 
ed the horn into its desired operative position, wherein it is supported 
by the straightened toggle, and cannot yield downwardly, except as 
permitted by the horn spring, whose upward pressure holds the horn 
when in said operative position, with the work supported thereon, 
against the piercing and nailing mechanism, while the machine is be- 
ing operated. The horn spring is relied on to accommodate itself to 
any differences in thickness of the work so supported ; and the toggle 
is necessarily straightened as above, before the machine starts, without 
regard to any such differences in thickness, because the connections 
whereby depression of the treadle tends to straighten the toggle admit 
of no yielding, whatever resistance may be encountered to such 
straightening. A yoke attached to or forming part of the treadle has 
rigidly secured to it an upturned arm, pivoted to the toggle joint by a 
rigid link, so that, in the language of the specification, ^'depression of 
the end of the treadle ♦ ♦ * will act through the upturned arm 
* * * and link ♦ ♦ ♦ to positively straighten or set the toggle 



Digitized by VjOOQIC 



586 243 FEDERAL BEPOBTER 

and thereby elevate the horn," etc. — ^the toggle being thus fully straight- 
ened and set before the treadle can be so far depressed as to move the 
controlling means whereby the clutch is thrown into operation and 
the machine started. 

In Cutter's earlier mechanism the treadle also operates through a 
link to straighten a toggle, whose straightening lifts the horn. But 
Cutter, as his specification distinctly states, does not propose that the 
toggle shall necessarily be fully straightened before the treadle is so 
far depressed as to start the machine ; he intends that in case "stock of 
greater thickness than that just nailed" is on the horn for nailing, the 
horn shall be raised before the machine starts, only "as far as possible." 
He points out that, in such a case, positive connections would require 
the exertion of force enough in depressing the treadle to overcome the 
influence of the horn spring, in order to fully straighten the toggle be- 
fore the point of depression could be reached at which the treadle op- 
erates to start the machine; and he therefore provides a "yielding 
connection," whereby, after raising the horn as far as permitted* by the 
thickness of the stock supported on it, depression of the treadle is con- 
tinued, without having first to overcome any resistance of the horn 
spring, until it has operated the starting mechanism. Cutter's toggle is 
left, in such a case, not quite straightened or set when the smarted ma- 
chine first brings the awl down into the stock ; but it remains under 
the tension of the spring which makes the treadle connection "yielding," 
whereby it will be straightened or set as soon as the feeding mechanism 
after the first descent of the awl, so relieves jthe opposed tension of the 
horn spring as to let the stock and awl move toward the driver. 

It is undisputed, as was said in the opinion below, that complete 
straightening of the toggle before the machine is started is desirable in 
machines of this kind. Cutter's mechanism secured this advantage 
whenever the stock at the time supported on the horn was not thick 
enough to require any compression of the horn spring in order to 
straighten the toggle. Casgrain's mechanism secured it in all cases, 
without regard to any differences in thickness of the stock, compress- 
ing the horn spring, if necessary. The appellant contends that, al- 
though Cutter's mechanism provides a treadle connection which is to 
yield as above when extra thick stock is being supported, in order to 
avoid the necessity of extra force on the treadle, his pajtent neverthe- 
less in effect discloses and his claims cover a structure comprehending 
positive as well as yielding connections, and so capable of securing the 
above advantage whatever the thickness of the stock on the horn. One 
of Cutter's claims (No. 15) calls only for "a connection between the 
treadle and the toggles whereby said stock support is automatically 
raised when the treadle is operated to start the machine and automati- 
cally lowered when the treadle is operated to stop the machine," etc. 
But nowhere in his patent is any structure having other than yielding 
connections described or shown, although two forms of yielding con- 
nections are described and shown. 

Although it is true also, as the file wrapper shows, that, in the Patent 
Office, Casgrain's application was at first rejected in view of Cutter's 
patent, and finally issued because of the argument that the positive con- 
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ncction shown by Casgrain could not be construed to be the same as the 
yielding connection of Cutter; and although it may well be true that 
Casgrain improved upon Cutter from a practical point of view by mak- 
ing the connection positive instead of yielding, we are unable to re- 
gard the improvement so made as one involving invention upon Cas- 
grain's part. We are of the opinion that, so far as any invention was 
involved in either combination, the advantage of making depression of 
the single treadle first wholly straighten the toggle, and start the ma- 
chine after but not until this was accomplished, was really secured by 
Cutter, leaving nothing to be done beyond mechanical adaptation in or- 
der to change Cutter's yielding connection into a positive connection or 
to substitute the latter for the former. 

Casgrain provides no way of avoiding that necessity for extra pres- 
sure on the treadle which Cutter distinctly pointed out as involved in 
the use of a positive treadle connection whenever thicker stocC: hap- 
pens to be on the horn; he simply accepts the necessity and rejects 
Cutter's way of avoiding it. The commercial success shown to have 
been attained by Casgrain's machines as marketed by the defendant 
tends to show that in practice such necessity has not proved to be a 
serious disadvantage. But we fail to see how, in so accepting it, Cas- 
grain really did anything which Cutter had not shown him how to do. 
We are therefore unable to agree with the District Court in its con- 
clusion that the mechanism covered by the claims in suit was the re- 
sult of an exercise of the creative faculty amounting to inventive 
thought. 

It may be here mentioned that Cutter's mechanism, as described in 
his patent, includes also means for adjusting the position of the horn 
by hand according to the thickness of the stock to be operated on, 
jthe due use whereof would result in the full straightening and setting 
of" his toggle at the proper point of depfession of the treadle in all cases^ 
its connection with the horn then operating no differently than if it 
were positive and without capacity for yielding. But in most cases no 
resort to his hand adjustment was needed, as above shown, to make his 
treadle connection operate as if it were unyielding so far as straighten- 
ing and setting the toggle is concerned. When not required to yield, it 
was to all intents and purposes a positive connection. 

It is true there is no proof that machines made according to Cut- 
ter's patent have been practically used ; but it is also true that there is 
no proof that such machines would be incapable of successful practi- 
cal operartion, and we see no reason for supposing that they would be so 
incapable. The most that is claimed in this direction is that, whenever 
the toggle was not fully straightened or set, the first nail thereafter 
driven by the started machine might fail to be properly driven ; and 
this is the full extent of the advantage secured by the only deviation 
made by Casgrain from the combination described by Cutter, which has 
any importance for the purposes of this case. It does not seem to us 
that this amounts to patentable novelty in function or mode oi opera- 
tion. We must therefore hold the claim invalid for want of such pat- 
entable novelty, in view of the prior art 

The above conclusion renders it unnecessary to consider the ques- 
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tions of infringement raised, validity of the claim being assumed, as to 
cither form of machine made and sold by the appellant. 

The decree of the Mstrict Court is reversed, and the case remanded 
to that court, with directions to dismiss tiie bill ; and the appellant re- 
covers its costs of appeal. 



K-W IGNITION CO. et aL ▼. TEMCO ELEOTRIO MOTOR CO, 

(Circuit Court of Appeals, Sixth Gtrcuft. June 8^ 1917.) 

No. 2934. 

1. Patents ^=3»328 — Vai^iditt ani> Infringement — Shock Absobbeb. 

The Thranpson patent, No. 1,072,791, for a shock-absorber for automo- 
bile, while narrow, was not anticipated and is valid ; also held infringed. 

2. Patents «=»129— Suits fob Infringement— Defenses — Estoppei.. 

A condition of a sales agency contract, binding the agent to recognize 
and respect all rights under the patent, is extinguished by the termina- 
tion of the contract, and in a subsequent suit the agent may contest the 
yalidity of the patent. 

3. Courts ^=s>290'— -Suit fob Infringement— Jubisdiction — ^Unfaib Compe- 

tition. 

Where, in an infringement suit, the patent is held valid and Infringed, a 
claim for unfair competition arising out of the infringement may be con- 
sidered in the accounting of profits and damages, although the parties are 
citizens of the same stata 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in equity tiy the Temco Electric Motor Company against the 
K-W Ignition Company and Joseph A. Williams. Decree for com- 
plainant, and defendants appeaU Affirmed. • ' 

A. F. Kwis, of Cleveland, Ohio, and A. J, Hudson, of New York 
City, for appellants. 
H. A. Toulmin, of Dayton, Ohio, for appellee. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

SATER, District Judge. The defendants (appellants) seek a re- 
versal of the decree of the District Court adjudging them infringers 
of the Thompson patent, No. 1,072,791, issued in 1913, of which the 
plaintiff (appellee) is the owner. 

[1] The object of the patentee was to provide a shock-absorber 
which would make riding in a Ford automobile easy. He accomplish- 
ed this by supplying a set of quickacting coiled springs in connection 
with the set of slowacting and friction-retarded leaf springs originally 
built into the vehicle. The compression and recoil of the two sets of 
springs occur at different times, in consequence of which their respec- 
tive pulsations are not synchronous. The result of this is that the vi- 
brations which would otherwise be transmitted to the frame of the 
vehicle are absorbed within the springs. The availability of the device 

^=»For otiier cum see Mine topic ft KET-NUMBER in all Key-Numbered DigeeU A Indexes 
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for use is such that the owner of a Ford automobile, without the serv- 
ices of a mechanic, dnd without disturbing the operation or construc- 
tion of his car, may, with slight instruction, remove the usual hanger 
which supports each end of each leaf spring and insert the plaintiff's 
attachment in its stead. The absorber consists of a coiled or torsion 
spring inclosed in a cylindrical metal casing or hanger capable of an 
upward and downward sliding movement on a guide or stanchion 
whose lower end is bolted to the axle. The stanchion supports the 
torsion spring, limits the side movements of the leaf spring, and is pro- 
vided at its upper end with a nut or stop which restricts the upward 
movement of the casing. Immediately surrounding the guide is a 
cylindrical collar, whose upward end broadens out after the fashion 
of a washer and rests on top of the coiled spring and against the inner 
side of the upper closed end of the casing. When a shock from the 
movement of the car is sustained, the lower end of the collar contacts 
with a washer resting on a platform or shelf on the guide at the lower 
end of the casing, which shelf limits the casing's downward move- 
ment. On the side of the casing next to the end of the leaf spring is 
an eye, through which a link passes connecting the leaf spring with 
the shock-absorber and tending to hold the casing at the upper end of 
the guide. The effect of the arrangement is such that the recoil of 
the torsion spring begins before the full effect of the shock to the 
wheels can be transmitted through the leaf spring to the body of the 
car and its occupants. Riding is thereby made easier. 

The desirability of shock-absorbers has been such as to tempt many 
inventors to cultivate the field pertaining to that particular art, and, 
as is quite usual in patent cases, the defense of anticipation as well as 
of nonpatentability is interposed. The Williams device for a wagon 
spring, No. 203,863 (1878), which defendants' expert thinks most 
closely approaches that of the plaintiff, differs so radically as to pre- 
vent its adaptability to an automobile. The auxiliary spring, whether 
it be rubber or steel, is not mounted and cannot be mounted on or in- 
terposed between the axle and leaf spring, as is essentially necessary 
in the Thompson device, but is attached on its outer side to side bars 
extending about the length of the wagon bed and secured to and sup- 
ported by the axles, which are remote from the spring, and is connected 
by a rod directly to the rather remote leaf spring below. As the side 
bars possess some degree of flexibility, a third spring element is also 
thus introduced. Haskins, whose patent, No. 330,023 (1885), is also 
relied on by defendants as anticipatory, distinguishes his spring ar- 
rangement from and claims an improvement on that of Williams. His 
purpose was to overcome in vehicles the motion or jolt caused by the 
movement of the horses. In his form, shown in Fig. 5, to which the 
defendants' expert directs special attention, the leaf spring connects 
immediately to the helical spring, which in turn is attached by a body 
loop to the platform or bed of the vehicle. The shock from the wheels 
passes through the leaf spring first. The coiled spring is not between 
the axle and the leaf spring, and no one suggests how, within the terms 
of the patent, a construction is permissible or possible thus to place it. 
The result which he obtains and his manner of obtaining it are not the 
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same or substantially the same as those secured and employed by 
Thompson. The Anger device, covered by patent No. 1,031,612 
(1912), is unlike the plaintiff's, in that it is primarily built into the car 
and is not constructed as a separate or a separable part. His entire 
spring arrangement must be built and put in place at the factory — 
the axle which is split or separated into two parts being thus specially 
made in order to admit of the use of his mechanism. No guide is 
employed to support the spring, nor does the construction admit of 
the use of a guide, or of a variation even approximating the plaintiff's 
structure. ' The remoteness of the other alleged anticipatory patents 
is such that they need not be mentioned. The Haskins and Anger 
patents were cited against Thompson when his application was pending 
in the Patent Office, but were satisfactorily differentiated from his im- 
provement. The Williams and the Haskins inventions were designed 
for use on horse-drawn vehicles long prior to the conception of the 
powerful, heavy, swift-moving automobile, and no one attempted to 
adapt them, or either of them, to vehicles of that kind. The merit and 
simplicity of the Thompson device were immediately recognized, and 
it promptly went into extensive use. Salesmen, before seeing it and 
without the use of any advertising matter, found many ready buyers. 
The demands of the trade exceeded the ability to supply it. Although 
its parts are old, they have been so brought together as to produce in 
a new way a better result than had been attained by anything that pre- 
ceded it in the art. It is a narrow patent, but it involves invention and 
is valid. 

[2] The defendant company was the plaintiff's exclusive sales agent. 
Their contract provided that the defendant company would not manu- 
facture or endeavor to manufacture plaintiff's spring and would re- 
spect its patent rights then existing or thereafter acquired, and was 
terminable by mutual agreement. It proved to be highly profitable to 
both parties, but, a controversy having arisen between them regarding 
the price of the springs, it was terminated at the defendant company's 
instance. The above-mentioned prohibitory features perished along 
with the residue of the contract and the defense of nonpatentability 
may therefore be properly made. Dueber Watch Case Mfg. Co. v. 
Robbins, 75 Fed. 17, 26, 21 C. C. A. 198 (C. C. A. 6^ ; Computing Sc^le 
Co. V. Stimpson Co., 104 Fed. 893, 895, 44 C. C. A. 241 (C. C. A. 6). 
Before the termination of the contract, the defendants, to avail them- 
selves of the demand for plaintiff's device, made preparations for 
manufacturing and marketing a new shock-absorber strikingly like 
that of plaintiff, and shortly thereafter offered the same for sale. Its 
guide or stanchion is divided. At the top of the lower portion, which 
fits into the hole in the Ford axle, is a platform which serves substan- 
tially the purpose of the platform on the Thompson guide. An outside 
cylindrical cover may be used or not, as the manufacturer chooses; 
but, if used, it serves no purpose other than to inclose the coiled spring. 
The efficient casing or hanger which acts on the torsion spring is inside 
instead of outside of such spring and immediately surrounds the up- 
per end of the upper part of the guide. The lower end of this por- 
tion of the guide is affixed to a link which connects it with the leaf 
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spring. Its upper end, to limit the upward movement of the spring, 
has a projection which fits into a cavity on the bottom of the cup-like 
formation which the hanger is made to assume. The hanger's cup- 
like top fits over the top of the coiled spring, and, when a shock is re- 
ceived by the wheels, produces precisely the same action on the spring 
as does the pasing or hanger in the plaintiflf s spring. The hangers in 
the two respective absorbers diflFer in form, but not in function. The 
springs in a Ford automobile equipped with defendants' device receive 
shocks in the same order, operate in the same manner, and produce the 
same results as those in a Ford car on which the plaintiff's springs are 
used. 

[3] The defendants' product, which has the same general shape and 
size and bears the same general black enameling and gold label as the 
plaintiflf's was offered to the same trade to which, and under the same 
name by which, the plaintiff's device had become known. The printed 
instructions for attaching defendants' shock-absorbers to a car were in 
the maiir a verbatim copy of those that had accompanied the plaintiff's 
device when put on the market. It would be idle to say that the plain- 
tiff, keeping within the strict terms of its patent, could not put upon 
the market the same device that the defendants have been making. 
The plaintiff's patent being valid, the unfair competition feature aris- 
ing out of the infringement, the subject-matter of the suit, can be cared 
for in the accounting for profits and damages, although the parties are 
citizens of the same district.- Ludwigs v. Payson Mfg. Co., 206 Fed. 
60, 65, 124 C. C. A. 194 (C. C. A. 7) ; U. S. Expansion Bolt Co. v. H. 
.G. Kroncke Hardwood Co., 234 Fed. 868, 874, 148 C. C. A. 466 
(C. C. A. 7) ; Leschen Rope Co. v. Broderick, 201 U. S. 166, 26 Sup. 
Ct. 425, 50 L. Ed. 710. 

The judgment of the trial court is affinried. Its further proceedings 
will be in accordance with the conclusion here reached. 
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R. B. DIETZ CO. ▼. BURR & STARKWBATHE3R Oa 

(Circuit Court of Appeals, Second Circuit. May 8^ 1^17.) 

No. 239. 

1. Patents ^=»28 — ^Design Patents — Essentials to' Yalidjtt, 

The rules for interpretation of design patents are not different from 
those applying to other patents, and to give validity to such a patent 
there must be originality and the exercise of the inventive faculty, and 
the design must also be pleaisdng and attractive to the eye. 

2. Patents «=>28— Design Patents — Essentials to Validity. 

It is immaterial that the subject of a design patent may embody a 
medianical function, provided the design- per se is pleasing, attractive, 
novel, useful, and the result of invention. 

3. Patents ^=»328 — Validity — ^Design foe Lantebn. 

The McArthur design patent, No. 42,488, for a design for a lantern, is 
void, as not showing a design which appeals to the (esthetic sense, and 
also for lack of invention. 

4. Patents ^=:»328 — Invention — ^Tubular Lanterns. 

The Bergener patent, No. 962,114, and the Erb patent. No. 9^,135, each 
for a tubular lantern having the tubes stiffened, reiq;>ectively, by longi- 
tudinal and by transverse ribs or corrugations, held void for lack of in- 
vention. 

Cross-Appeals from the District Court of the United States for 
the Western District of New York. 

Suit in equity by the R. E. Dietz Company against the Burr & Stark- 
weather Company. From the decree, both parties appeal. Modified 
on defendant's appeal. 

For opinion below,* see 236 Fed. 763. 

The bill alleged infringement of design patent to McArthur, 42,488, and of 
two mechanical patents, viz. that to Bergener, No. 962,114 (claim 1), and to 
Erb, No. 962,135 (first and only claim). The claims in suit are as follows: 

Bergener: *'l. A tubular lantern having tubes which are each composed of 
two substantially half-round half-tubes, stamped of sheet metal and secured 
together by seams on the inner and outer sides of the tubes, and each half-tube 
being formed between said seams with a hollow longitudinal rib thrown out on 
the half-round surface of the half -tube, substantially as set forth." 

Erb: "A tubular lantern having tubes composed of stamped half -tubes of 
sheet metal which extend in a continuous piece from end to end and are pro- 
vided between their ends at intervals with hollow transverse stiffening beads, 
said half-tubes being joined on opposite sides by overlapped seams» sub- 
stantially as set forth." 

The trial court dismissed the bill as to the design patent and sustained botli 
of the mechanical patents. Both parties appealed. 

Wilhelm & Parker, of BuflFalo, N. Y. (Arthur E. Parsons, of Syra- 
cuse, N. Y., and Karl E. Wilhelm, of Buffalo, N. Y., of counsel), 
for plaintiff. 

Frederick F. Church and G. Willard Rich, both of Rochester, N. Y. 
(L. J. Whittemore, of Detroit, Mich., of counsel), for defendant 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
patents in suit relate to making lanterns, and especially tubular lan- 

^=s»For other cases see same topic & KEY-NUMBER In all Key-Numbered DigesLs & Indexes 
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terns. The word "lanthom," and the fact that it is obsolete, suffi- 
ciently suggests the antiquity of lantern-making; while 26 years ago, 
in R. E. Dietz Co. v. C. T. Ham (C. C.) 47 Fed. 320, an action re- 
lating to improvements for tubular lanterns, it was noted that the 
"industry is crowded to repletion." In such an art McArthur's de- 
sign patent appears, with specification, as follows: 

'The accompanying drawing represents a perspective view of a tubular lan- 
tern embodying this design. The characteristic feature of this design consists 
of the upwardly contracted or downwardly flaring shape of the chimney A, 
which extends from the globe B to the top O of the lantern frame. I claim: 
The ornamental design for a tubular lantern as shown and described." 

The drawing is shown below. 

This record suggests two questions 
as to this patent : (1) Is the subject 
matter patentable as a design? (2) 
Is invention revealed? 

It is established as matter of fact ^ 
that the reasons for making lanterns 
in the shape exhibited by McArthur 
are not aesthetic, that ornamentation 
is not a purpose, nor does the stylo 
rest on a desire to please the eye. -« 
While some of these objects may be 
incidentally attained, the business or 
commercid reason for making Mc- 
Arthur's style of lantern is to re- -^ 
duce to a minimum the glass em- 
ployed in lantern construction. 

[1] The construction of design 
patents has often been considered in 
this court; always, we think, in 
consonance with the ruling cases — 
Gorham v. White, 14 Wall. 528, 20 
L. Ed. 731, and Smith v. Whitman 
Saddle Co., 148 U. S. 674, 13 Sup. 
Ct. 768, 37 L. Ed. 606. To entitle 
an inventor to the benefit of a de- 
sign patent there must be originality, the inventive faculty must be 
exercised, mere mechanical skill is not enough. Gary, etc.. Co. v. 
Neal, 98 Fed. 617, 39 C. C. A. .189; Steffens v. Steiner, 232 Fed. 
862, 147 C. C. A. 56. The test for invention is the same for design 
as for mechanical patents. Strause, etc., Co. v. Crane Co., 235 Fed. 
at 131, 148 C. C. A. 620. All design patents appeal to the eye; they 
must present something pleasing and attractive (Mygatt v. Schauffer 
Co., 191 Fed. 836, 112 C. C. A. 350), and relate to appearance and 
to matters of ornament. The utility of the patent depends on the 
effect upon the eye, not to any new function ; and such appeal is to 
the aesthetic emotion. Rowe v. Blodgett, etc., Co., 112 Fed. 61, 50 
C. C. A. 120. The object of the statute is to encourage the origina- 
243 F.—138 
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tion of objects "which give pleasure to the sense of sight." Mygatt 
V. Schaffer, 218 Fed. 831, 134 C. C. A. 515. 

Mere change in construction, displaying no origfinality and no added 
beauty, cannot be the subject of a design patent. Mygatt v. SchaflFer 
Co., supra. An applicant for a design patent formerly did no more 
than submit a picture or diagram of his design, but when a specifica- 
tion is filed with the drawing (as is now the practice), it must be con- 
strued together with the claim and drawing, as is the established rule 
in respect of other patents. The rules of interpretation are not dif- 
ferent from those regulating other patents, and a design claim may 
(like any other) be restricted to the specific form shown. New York 
Belting Co. v. New Jersey, etc., Co., 53 Fed. 812, 4 C. C. A. 21 ; Ash- 
ley V. Tatum Co., 186 Fed. 339, 108 C. C. A. 539. 

[2] While design patents are not intended to protect a mechanical 
function, or to secure to the patentee monopoly in any given mechan- 
ism or manufacture as such, it is immaterial that the subject of the 
design may embody a mechanical function, provided that the de- 
sign per se is pleasing, attractive, novel, useful and the result of in- 
vention. Ashley v. Weeks, etc., Co., 220 Fed. at 901, 136 C. C. A. 
465. But it is the design that is patented, not the mechanism dressed 
in the design, 

[3] Applying these rules to the matter in hand, we are of opinion 
that McArthur's lantern, or any lantern looking like that of the de- 
sign, does not appeal to the aesthetic sense, and represents nothing 
more than a convenient shape for an article always purchased and . 
used for what it will do — not for its looks. We further believe, in 
the light of a long line of tubular lanterns, beginning with that of 
Irwin (patent 105,063, July 5, 1870), and continuing especially through 
Betts (patent 340,274, April 20, 1886), that nothing more than the skill 
of a mechanic was involved in shortening a glass globe and length- 
ening a metal chimney, and McArthur did no more. For these rea- 
sons the lantern shown discloses no invention, which forbids any 
patent, nor does it make any appeal to the eye, or the aesthetic sense, 
which forbids a design patent. 

[4] The two mechanical patents are entitled as relating to "tubular 
lanterns." Bergener says his object is "to stiffen the tubular frame 
and to avoid imperfections in the shape of the tubes." Erb states as 
his object "to stiffen the tubes of the tubular frame in a simple, in- 
expensive, and effective manner." Bergener accomplishes his result 
by putting a longitudinal rib on each half-tube of the lantern frame, 
and says: 

"These ribs serve not only to strengthen and stiffen the tube, but also to 
draw or stretch the sheet metal as it is being shaped between the dies, in 
stamping the half-tube out of a flat blank." 

Erb's result is reached by making transverse ribs on each half-tube, 
and he asserts that : 

These "ribs take up the surplus of metal In shaping the half-tubes from flat 
blanks between dies, and so draw the metal tight ^ • ^ and prevent 
buckling of the metal." 
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The quoted statements of the specifications, as explained by evi- 
dence, mean that a ribbed half-tube made from a flat blank can be 
more accurately joined to its fellow by the closing dies, than is the 
case with unribbed halves. It is stated in evidence, "by forming this 
rib it stiffened the metal in the center, and that prevented the metal 
from spreading." The same witness said there was no difference in 
kind, between the transverse and longitudinal ribs, but that in his 
opinion the short or transverse indentation was "the better of the 
two." Put into legal phrase, this means that it is a function or at- 
tribute of ribbed tube-blanks, to resist the distorting action of dies 
more successfully than does plain tubing. 

If the fact is proven (which is doubtful), it is more doubtful wheth- 
er it was invention to discover the function ; for ribbing or corruga- 
tion of metal is confessedly old, and we fail to see that the ribs in 
question are doing any other work or performing any other function 
when in a closing die or other stamp, than ribs or corrugations have 
done ever since they were first used long before the dates of these 
patents — ^i. e., they strengthen the metal and assist in resisting strains 
dr stresses of any and every kind. 

But whether claims might have been drawn protecting what we 
regard as a mere function is immaterial, for the claims in suit cover 
nothing but lantern tubes presenting "hollow longitudinal ribs" 
(Bergener) and "transverse stiffening beads" (Erb). Under such 
claims as these, since ribbed lantern tubes per se are at least as old 
as the Orphy patent of 1888 (390,699), it is plainly impossible to pro- 
tect what is at best a new use or newly observed virtue of an old 
device, viz. the corrugation or ribbing of metal. The claims cover 
nothing but a stiffener (in itself old) applied to the tubular form of 
lantern construction, which is also of itself old. Such claims are void 
for lack of invention. 

The decree below is modified, and the cause remanded, with orders 
to dismiss the bill, with costs in both courts. 



HEMMING MFG. CO. v. CUTLER-HAMMER MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit April. 10, 1917.) 

No. 2368. 

1. Patents ^=>328 — ^Validitt and Infringeuknt — Insxtlating Matebial. 

The MuUer patent, No. 869,321, for an insulating material and pro- 
cess of making the same, describes a process which, if followed, pro- 
duces a substance which is worthless as an insulating material ; also held 
not infringed, if conceded yaUdity. 

2. Patents €=»99 — Validity — Claims fob New Pboduct. 

Although claims for a new product, having definite characteristics by 
which it may be identified and which distiijiguish it from the process by 
which it is made, are not limited to the product as made by the disclosed 
process, nevertheless product claims are not sustainable, unless the speci- 
fication discloses at least one practicable way in which to make the prod- 
uct. . 

^s»For other cues see eame topic & KBT-NUMBER in all Key-Numbered DlgesU ft Indezee 
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Appeal from the District Court of the United States for the East- 
em District of Wisconsin. 

Suit in equity by the Hemming Manufacturing Company against 
the Cutler-Hammer Manufacturing Company. Decree for defend- 
ant, and complainant appeals. . Affirmed. 

This is an appeal from a decree dismissing for want of equity appellant's 
bill for alleged infringement of the Muller patent 869,321, October 29, 1907, 
for insulating material and method of manufacturing the same. 

The claims in suit and the material parts of the specification are as follows: 

"By my invention, I provide a fire-proof electrical insulating material whidi 
has a high specific resistance sufficiently near to that of rubber or porcelain to 
make it satisfactory in the electrical art. It. will withstand as high a degree 
of heat as it wiU be subjected to In practice without loss of its insulating prop- 
erties, whereby it may be used in place of porcelain and it may be worked 
with tools practically as easily as wood. It takes a screw-thread very satis- 
factorily. Moreover, it may be also molded into shape in the same manner as 
ru))ber or porcelain and does not require the use of heat in its manufacture. 
It does not shrink as porcelain does in molds and costs very much less than 
hard rubber or porcelain to produce. 

**The invention will now be described in its preferred embodiment when 
such embodiment is a solid. 

"In carrying out my invention, for making solid, fire-proof, electrical insu- 
lating material, I combine a fire-resistant material, for example, asbestos, 
preferably in a comminuted state, by means of a binder consisting of a bitu- 
minous material whose fusing point is substantially as high as that of mineral 
pitch — that is, relatively high for a binding material of this kind, dissolved 
in a suitable volatile solvent (such as benzol or other volatile hydrocarbon, 
for example) of such bituminous material, the proportions of the binder and 
fire-resisting material being such that a consistent plastic mass is formed 
which Is then subjected to heavy pressure, preferably in a cold state, and 
dried by the evaporation of the solvent whereby a solid fire-proof and hard 
Insulating material is obtained, having all the desirable properties required in 
the art 

"In order to distribute the pitch imiformly between the asbestos fibers or 
particles and to, entangle the latter at the same time, the'asbestos is intimately 
mingled with the volatile pitch solution and then heavily compressed prefer- 
ably in a cool state and dried by evaporation as stated. In the solid material 
thus produced, the firm consistency of pitch after compression and evaporation 
of the volatile solvent makes the asbestos fibers non-hygroscopic and the solid 
product is in fact so non-infiammable that it may be subjected temporarily to 
an electric arc without being burned up and without being softened. 

"In view of the fact that the bituminous material, such for example, as 
mineral pitch will bum at a relatively low temperature whereas when com- 
bined, as in my invention, the product is practically fire-proof, it is probable 
that this paradoxical action is due to the fact that in the completed material 
produced by my invention, asbestos is the chief fire resistant material, while 
the pitch seems merely to impregnate and coat the particles of asbestos and 
to cement them together, the amoimt of pitch being so minimissed that the 
pitch in the completed material constitutes a substantially non-infiammable 
factor. It is possible that the ability of Ihe pitch to resist high temperatures 
to which the material may be subjected without softening or igniting, is due to 
the fact that the relatively thin layers of the binding material are pro- 
tected by the asbestos from access of oxygen. When the particles or fibers of 
the fire-resisting material are cemented together by the binder, and the mass 
is subjected to heavy pressure for condensing or initially hardening it, the 
pitch remaining in the compressed mass is minimized in quantity and is 
present in what may be designated as approximately filmiform layers or coat- 
ings and although made from a material which in ordinary relations is easily 
inflammable a^, nevertheless, practically non-inflammable and practically 
uon-sof ting, as is proven by subjection of samples to the electric arc. Herei& 
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Ues a reconcilement of antagonisms, the theory of which I do not pretend to 
precisely understand, bnt which I have hereinbefore set forth according to 
the best of my present understanding. By the gradual evaporation of the 
solvent (I recommend a volatile hydrocarbon, especially benzol, for use as a 
solvent), my new- solid product is given a peculiar character, which, although 
the product Is refractory and hard, permits the product to be worked readily 
with tools and in molds without anything more than ordinary wear and tear. 

"In my process of making insulating material, I preferably prepare a binder 
consisting pf 100 parts of the bituminous material, such as mineral pitch, 
dissolved at about normal temperature in approximately 20 parts by weight 
of a volatile solvent, such as benzol, or the like. This solution is mixed, prefer- 
ably without the application of heat, with a preferably comminuted natural 
asbestos in the proportion of 20 to 75 parts of the solution to 100 parts of the 
fire-resisting material to form a consistent plastic mass, which may be molded 
or otherwise compressed into the desired shape. The consistency of the mass 
will depend upon the proportions ' of the ingredients within the limits men- 
tioned and may be varied according to the properties desired in the product 

"Instead of using asbestos only, I may mix with it a suitable heat, water 
and fire-proof filler, such, for example, as quartz or kaolin ; for example, 100 
parts of the asbestps may be mixed with from one to 100 parts by weight of 
the filler which is preferably a finely pulverized, inorganic body. This mixture 
of the asbestos with the finely pulverized, inorganic heat, water and fire-proof 
filler is then combined with the binder in the same manner and In substan- 
tially the same proportions as hereinbefore described. 

"The volatile ingredient of the compressed product Is permitted to evaporate 
therefrom by exposure to air whereupon the product Is hardened by the 
evaporation of the solvent. If desired, the compressed mass may be sub- 
jected to heat for the purpose of hastening the evaporation. 

"The resultant product has a high degree of hardness, may be worked with 
facility by means of tools, takes a high polish, possesses extraordinary power 
of resistance to many acids and alkalies, is not hygroscopic and its resistance 
to heat and to the electrical current is very high. For example, it has been 
shown that a sample of my new product having an average thickness of 
10.05 millimeters had an Insulation resistance of more than 5,000,000 megohms, 
and that when the sample of my new product was placed in an arc, a black 
smoke was emitted; the samples being red hot and burned with a yellow 
fiame, which continued for a second or two after the sample had been removed. 
After exposure to the arc, the sample had a steel blue appearance. It was 
consumed very slowly, three minutes' exx)osure slightly rounding the edges. 
It did not soften. By reason of these various properties, my new product is 
admirably adapted for employment as an electrical insulating material. More- 
over, owing to the low cost of the materials employed in its manufacture and 
the relatively simple process required to produce it, the insulating devices in 
any desired form may be made at such a low price as to render the material 
capable of general use In the arts. 

"My new material may be used for other purposes than electrical insulation, 
but that use is its peculiar and most striking field. If it is desired, the un- 
pressed plastic mass above described may be used as a fire-proof non-conductor 
in many situations where it may be allowed to harden in situ. 

"When the composition is compressed the voids or spaces occurring between 
the asbestos fibers or particles are substantially filled up, although it is protm- 
ble that the evaporation of the solvent effects a certain degree of porosity In 
the compacted mass, the possible porosity enhancing the insulating capacity of 
the mass, while its exterior skin is more hardly condensed.** 

'the claims in suit are: 

"2. An insulating material consisting of a hardened mass comprising frag- 
ments of fire-resistant material cemented together by a bituminous material 
having a, relatively high fusing point, the bituminous material being only 
sufficient in quantity to fill substantially the voids whereby the resistant 
properties of the fire-resistant material are made effective. 

"3. An insulating material comprising a hardened mass comprising asbestos 
fragments cemented together by a pitch having a relatively high fusing point, 
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the pitch being only sufiadent In quantity to fill substantially the voids whereby 
the resistant properties of the asbestos are made effective." 

"5. A non-hygroscopic, fire-proof, electrical insulating composition comprising 
asbestos mixed with a solution of pitch and evaporatable pitch solvent, the 
pitch serving In the composition, after evaporation of the solvent, as a sub- 
stantially fire-proof binder and also as a non-hygroscopic coating for the as- 
bestos, the pitch also serving to fill the voids." 

"8. A compressed non-hygroscopic, fire-proof, electrical Insulating composi- 
tion comprising asbestos with an evaporatable solution of bituminous ma- 
terial which serves in the compressed composition, after evaporation of the 
evaporatable constituent of said solution, as a substantially fire-proof binder 
and also as a non-hygroscopic coating for the asbestos, the bituminous ma- 
terial also serving to fill the voids." 

*'10. The method of manufacturing insulating material which consists in 
dissolving a bituminous binding material having a relatively high fusing point 
in a volatile solvent for such material, then lncori)orating therewith a frag- 
mentary fire-resisting material in such proportions that in the completed prod- 
uct the binding material will only be sufiicient in quantity to fill completely 
the voids, then pressing said ma^ into shape and drying it. 

**11. The method of manufacturing insulating material which consists Id 
dissolving a pitch having a relatively high fusing point in a pitch solvent, 
Incorporating therewith a fire-resistant filler in such proportions that in the 
completed product the binding material will only be sufficient to fill completely 
the voids, then molding said mass into shape and drying it." 

"16. The method of making non-hygroscopic, electrical insulatng material 
consisting in mixing asbestos with a solution of pitch and pitch solvent ; and 
then compressing the mixture Into desired form and filling the voids, and 
then hardening the compressed mass by evaporation of the volatile hydrocar- 
bon." 

Appellant's commercial article, known by the trade-name *'Gummon," is 
made by the following process: 

By the use of .heat coal-tar pitch is dissolved in a non-volatile heavy coal-tar 
oil, such as anthracene oil; to this liquid mixture is added a quantity of 
benzol, a readily volatile light coal-tar oil ; into this is then mixed a quantity 
of comminuted asbestos; the compound is then pressed into molds; and the 
product is then placed in an enclosed oven and subjected to heat, the tempera- 
ture being gradually increased up to about 500" Fahrenheit. 

Appellee's alleged infringing product is manufactured as follows: 

Commercial coal-tar pitch is heated from 250° to 300° Ffeihrenheit; it is 
then dissolved in a light coal-tar oil ; when this mixture has cooled to about 
150° Fahrenheit a certain proportion of benzol is added; after the mixture 
has cooled to room temperature a definite weight of china- wood oil is stirred 
in; this solution and short fibered asbestos are then put into a mixing ma- 
chine and agitated for about two hours; after coming from the mixing ma- 
chine the product is screened and placed on trays to dry from 24 to 48 hours, 
during which time tlie benzol entirely evaporates from the material ; the com- 
pound is then placed in cold molds and without the application of heat is sub- 
jected to a pressure of from 4,000 to 10,000 pounds per square inch ; and the 
molded articles are finally placed in a closed oven and subjected to heat for 24 
hours, the temperature gradually being increased to from 500° to 600° Fah- 
renheit. 

•China- wood oil, above mentioned, has the characteristic when, heated of co- 
agulating into a rubber-like condition. 

Charles Neave, of New York City, for appellant 
W. Clyde Jones, of Chicago, III., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] Is 
appellee's process within the teachings of the patent? In Muller's 
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disclosure the first step is to take mineral pitch, or its equivaltot, and 
dissolve it preferably "at about normal temperature" in a volatile sol- 
vent, such as benzol, or its equivalent. While heat in this first step • 
is not excluded, the patent very clearly contemplates that the bitumi- 
nous material and the volatile solvent shall be of such a character that 
a solution will result from their being put together without .extraneous 
heat. In other words, if heat is to be used at all, it would be only 
for the purpose of taking somewhat* more quickly a step that could 
be taken without the use of heat. At the next step the fire-resisting 
material, such as asbestos, or its equivalent, is mixed into the solu- 
tion tmtil.a consistent plastic mass is formed. This plastic mass is 
then placed in molds and subjected to heavy pressure "preferably in 
a. cold state." And the final step is thus prescribed in the specifi- 
cation : 

"The volatile ingredient of the compressed product is permitted to' evaporate 
therefrom by exposure to air, whereupon the product is hardened by the 
evaporation of the solvent. If desired, the compressed mass may be sub- 
jected, to heat for the purpose of hastening the evaporation." 

Thus an examination of the patent makes manifest that Muller's 
process, in what he declared the most desirable way of practicing it, 
consisted in a succession of steps each of which was to be taken at 
normal temperature. 

In the trial court oral testimony of experts was heard with re- 
gard to the results obtained by practicing the teachings of the patent. 
The trial judge found, and we also find, that the undisputed evidence 
demonstrates that the Muller process, practiced a^rding to the teach- 
ings and disclosures of the patent and by persons both learned and 
skilled in the production of plastic compositions for insulating mate- 
rials, produced a product which, after exposure to the air for more 
than a year, could be distorted by hand, was readily soluble in benzol, 
and when exposed to the flame of an alcohol lamp gave off visible 
vapors in 5 seconds, ignited in 30 seconds and crumbled in 45 seconds ; 
and that such a product was valueless as an insulating material. 

Undisputed expert testimony discloses that "a volatile solvent is 
one that boils at a temperature below the boiling point of water." This 
is true of benzol ; but it is not true of the light coal-tar oil in which 
appellee dissolves the already molten pitch by means of heat, and 
without the use of heat this first step of appellee's process would be 
commercially impossible. The subsequent addition of benzol is nec- 
essary to thin the mixture so as to offset the coagulating tendency 
of the china-wood oil. And when the asbestos has been mixed in 
and the composition has been screened and placed on trays to dry, 
the benzol entirely evaporates from the granular mass, and not from 
the molded article as in the process of the patent. In appellee's pro- 
cess heat is absolutely necessary in order to bring about the rubberiza- 
tion of the china-wood oil. Furthermore, the final subjection of the 
molded article to heat is essential for the expulsion of the light coal-tar 
oil in which the molten pitch was primarily dissolved, and finally 
the prolonged subjection to the increasingly high degree of heat in 
a closed oven is requisite to the hardening and the rendering unin- 
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flamroable of the finished product by volatilizing and driving off the 
heavier oils that remain in commercial pitch and which volatilize at 
from 500° to 600** Fahrenheit. 

Appellant learned to make "Gummon" from Muller in a factory 
in Germany. If Muller, when he wrote the specification of his patent, 
had already developed the "Gummon" process, in which the anthra- 
cene or other heavy coal-tar oil is not vaporizable without a high de- 
gree of heat and in which the non-vaporizable residue of the an- 
thracene oil acts somewhat in the finished product as china-wood oil 
does in appellee's product, he carefully refrained from giving the 
necessary recipe for making the product ; and if the process claims 
in suit have any vitality, if the patent for the process is not void on 
account of vagueness and inadequacy of disclosure (Western Electric 
Co. V. Ansonia Co., 114 U. S. 447, 452, 5 Sup. Ct. 941, 29 L. Ed. 
210), we are quite convinced that.appellee does not infringe. 

[2] Though claims for a new product which has definite charac- 
teristics by which it may be identified and which distinguish it from . 
the process by which it is made, are not limited to the proddct as 
made under the disclosed process (Rubber Co. v. Goodyear Co., 9 Wall. 
796, 19 L. Ed. 566; Hide-ite Leather Co. v. Fiber Co., 226 Fed. 34, 
141 C. C. A. 142), nevertheless product clairfls are not sustainable un- 
less the specification discloses at least one practicable way in which 
to make the product. 

The decree is affirmed. 



BIJUR MOTOR LIGHTING CO. ▼. ECLIPSE MACH. CO. et aL 

(Circuit .Court of Appeals, Second Circuit June 11, 1917.) 

No. 247. 

1. Appeal and Ebbob ^=>1009(1) — Review — Bindings of Fact on Obal Te8- 

TIMONT. 

The difference between spoken word and printed page Is something that 
rightly gives to a decree foUowlng open trial and dealing with facts a 
weight not easily overstated. 

2. Contbacts <g=>147(l) — Rescission — Grounds. 

When persons, natural or artificial, use words In contract making fall- 
ing short of or going beyond Intention, they must abide by the result of 
their efforts, unless a new agreement supersede the failure, mutual mis- 
take of fact be shown, or fraud be established. 
8. Evidence ^=»462 — ^Pabol Evidence. 

That a written contract is merely one to make a contract subsequently 

must appear from the contract made, and cannot be shown by jmrol. 

4. Contbacts ^=>165 — Obal Agbeements Collatebal to Wbitten Contbacts. 

A parol agreement, made contemporaneously with a written contract, 

to be enforceable must be In respect of a matter distinct from that covered 

by the writing. 

6. CoBPOBATiONS ^=»399(4) — ^Repbesentation bt Officebs— Vauditt or Con- 

TBACT. 

The officers of a corporation are its agents, and If they act within their 
actual authority, or even within the apparent scope thereof, in making a 
contract, the corporation will be bound. 

^=»For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests A Indexes 
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6. Patents ^=»209(1) — Contract to Grant License — ^Validity. 

A written agreement, executed on behalf of complainant corporation in 
the office of its counsel, after repeated negotiations between the parties; by 
which it contracted to grant a license to defendant under a patent, held 
valid and binding and to entitle defendant to a specific performance. 

Appeal from the District Court of the United States for the West- 
em District of New York. 

Suit in equity by the Bijur Motor Lighting Company against the 
Eclipse Machine Company and Vincent Bendix. Decree for defend- 
ants on original bill and for defendant Bendix on counterclaim, and 
complainant appeals. Affirmed. 

For opinion below, see 237 Fed. 89. 

The plaintiff (hereinafter called '^Bijnr Company") owns the patent describ- 
ed in the document below given, oonrering mn invention of Joseph Bijur, Its 
president The bill alleged in usual form infringement by the defendants, 
who, admitting in substance that they were using Bijur's invention, asserted 
a right so to do as licensees, and (by counterclaim) demanded that plaintiff be 
required specifically to perform the contract under which they justified and 
denied (as a conclusion of law) the infringement asserted. 

This alleged contract, which sufficiently defines the relation of parties con- 
tended for by defendants, is as follows: 

''Memorandum of Agreement Reached July 9, 1914, Between Bijur Motor 
Lighting Company and Vincent Bendix. 

"First. Mr. Bendix is to receive a license under the Bijur patent, No. 1,095,- 
696, for the life of the patent, and for the manufacture, use and sale of start- 
ers involving a screw shaft 

"Second. This license is to be exclusive as against all parties save Bijur 
Motor Lighting Company. 

'Third. This agreement is to be binding upon the heirs and successors of 
both parties, and upon the assignees of the whole business of each party, and 
is to convey to Mr. Bendix the right to sublicense the Bclipse Machine Compa- 
ny, its heirs, successors and assigns of its business. 

"Fourth. Mr. Bendix is to pay a royalty of five hundred dollars ($500) a 
year. 

"Fifth. Mr. Bendix is to grant the Bijur Motor Lighting Company an ex- 
clusive license under each of his foreign patents or applications on starting 
ai^aratns for the life of the prospective foreign patents or applications. 

"Sixth. The foreign rights under the Bendix foreign patents are in no way 
to interfere with the rights of export and use in foreign countries of all ap- 
paratus built in accordance with the license to Mr. Bendix under the Bijur 
patent in this country. 

"Seventh. The rights of Mr. Bendix under this agreement and those of his 
licensee shaU extend to the manufacture in Canada, as weU as its use and 
sale. 

"Eighth. Mr. Bendix agrees, without further consideration, either to secure 
a certain United States application now pending in the Patent Office and al- 
leged to interfere with the Bijur patent, and guarantee that it be conducted 
and handled throughout in a manner satisfactory to the Bijur Motor Lighting 
Company, or, failing in this, that he will, at his own expense, vigorously prose- 
cute the parties owning or controlling such application, or the resultant patent, 
to his full ability, under any rights which he may possess. 

"Ninth. Mr. Bendix and the Eclipse Machine Company agree to mark the 
goods licensed under this agreement, 'Licensed Under Patent No. 1,095,696,' 
or equivalent worda 

"Tenth. As against infringers of the Bijur patent, building screw shaft 
starting apparatus, Mr. Bendix is to bear the expense of legal proceedings, and- 
as against other infringers of said patent, Bijur Motor lighting Company is 
to bear the expense of legal proceedings. 

«=s9For other c«ses see tame topic ft KEY-NUmBBR in aU Key-Kumbered PlgeeU it Indexes 
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"Eleventh. Mr. Bendlx Is to furnish the wording of the broadest claim whlcb 
has been allowed in his German application, and warrant that It has been al- 
lowed, and also the effective filing date of the German case. 

"Twelfth. Mr. Bendix agrees that the licensee (the Eclipse Machine Compa- - 
ny) will, in consideration of the granting of this license by the Bijur Motor 
lighting Company, give an additional discount of five per cent. (5%^ off from 
the best price named to any other motor and lighting company, and that be 
will also obtain the best of deliveries and prompt service. 

"In witness whereof, we have hereunto set our hand and afilxed our seals 
this 9th day of July, ^914, the Bljur Motor Lighting Company by its proper 
officer thereunto duly authorized. Bijur Motor Lighting Company, 

"By Walter C. Allen. [L. S.] 
"Vincent Bendix. [L. S.]" 

The foregoing is typewritten, except signatures of Allen and Bendix, 
which are admittedly genuine. ^ 

Plaintiff replied, in effect, that this paper was never intended to be a con- 
tract; was nothing but a tentative scheme for a business arrangement, of 
which the fruition was to depend on Bendix proving a scope and value in his 
German patent which it was never shown to possess ; and that the appearance 
of contractual finality exhibited by the document in question resulted from 
fraud on the part' of Bendix. 

The District Judge, after a trial in which all the actors were examined in 
open court, held that defendant's position was justified by the evidence, dis- 
missed the bill on the ground that Bendix was, and had been since the date of 
agreement, entitled to a formal license, with authority to sublicense the 
Eclipse Company, and on the counterclaim decreed that such license be gi?en 
within eo days. Plaintiff took this appeal. 

Bijur is an inventor, with considerable experience in management and ex- 
ploitation of'imtents.'-He entirely controlled the Bijur Company, not so much 
by stock ownership as by his personality and the fact that the company exist- 
ed largely, if not wholly, in the hope of profiting by his inventions. He had 
several times made contracts for and in the name of his company, without con- 
sulting his board of directors. Allen is a relative of Bijur's, a stockholder in 
the Bijur Company, and an employ^, with wide but not very accurately defined 
duties. 

While the application for Bijur's patent wa^ in the office, Bendix filed an 
application of his own, covering matter sufllciently close to Bijur to give rise 
to an interference if demanded. Nevertheless *'by inadvertence," as the exam- 
iner stated, Bijur*8 patent issued without notice to Bendix, or knowledge 
thereof on the part of the latter. Thereupon the commissioner advised both 
parties of the facts, and suggested steps still open .to Bendix if he wished to 
contest. Pending his application Bendix had agreed to license Eclipse Com- 
pany under his expected patent. Dunn is president of that corporation, and 
he, as financier for Bendix, preferred some settlement with Bijur to litigation 
in Patent Office or court. 

Bijur had no patent in Germany; Bendix had applied for one, and Bijur 
hoped that Bendix*s German rights would '^dominate*' the device of one Rush- 
more, which was already offered in the German market. There was also a 
pending American application for an apparently similar or allied contrivance 
by one Remy; this is the matter referred to in article 8 of the above agree- 
ment. 

In this situation of affairs, Allen, Bijur, and Bendix at various times talked 
over what each party had to offer toward a union of forces, to the profit of 
all and avoidance of litigation and competition. 

On July 0, 1914, BAjur and Allen, Bendix, and Dunn met at the office of 
Bljur*8 patent counsel, no other lawyer being present. Several hours were 
spent in discussion, and a stenographer was present who noted in shorthand 
what was dictated to her as the result of talk. At the end, there existed in 
shorthand the agreement above set forth, except the signatures and attestatloD 
clause. The latter was added by the stenographer from some form book or 
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the like. Dunn and Bijur left without seeing the result of the stenographer's 
labors, and on departure BiJur specifically authorized Allen to "sign for'' the 
Bijur Company. Bendix and Allen did sign in duplicate in the presence of 
Bijur's counsel, and each departed with an original document 

Subsequent study of Bendlx's German applicati<»i did not satisfy Bijur and 
his counsel that its probable claims were wide enough to suit them, and on 
August 4th counsel notified Bendiz's attorneys in writing that the document 
above set forth was not a contract, and that "all negotiations were closed." 
Subsequently Bendix bought up the Remy Invention, though the plaintiff on 
August 6th notified the vendors that Bendix had no contract or agreement as 
to the Bijur patent. 

Defendants then proceeded to act upon their asserted rights, and this suit 
resulted. 

Geoi^e W. Wickersham, E. Henry Lacombe, and Walter H. Pol- 
lak, all of New York City, for appellant. 

John B. Stanchfield, of New York City, Samuel E. Hibben, of Chi- 
cago, 111., and Alexander D. Falck, of Elmira, N. Y., for appellees. 

Before COXE, WARD, and HOUGH, Circuit Judges. 

^ HOUGH, Circuit Judge (after stating the facts as above). [1] The 
foregoing facts we consider established ; so did the lower court in sub- 
stance ; and from that decision we should hesitate to depart, were we 
inclined so to do. The difference between spoken word and printed 
page is something that rightly gives to a decree, following open trial 
and dealing with facts, a weight not easily overstated. Brookheim v. 
Greenbaum, 225 Fed. 763, 141 C. C. A. 89. 

From these physical facts, we infer that all the men who met on 
July 9th at counsel's office intended to make a contract, if they could 
agree on terms, and we think the incentives to agreement obvious and 
considerable. Each had something to give or give up, constituting 
consideration. 

That a contract was made must also be found. It was a corpora- 
tion's contract, but that statement assumes that men intended to make, 
and did make, such corporate agreement. Men may contract in such 
incomplete, obscure, informal, or even illegal terms that their inten- 
tion is not carried out by the form of words they sign ; they may also 
sign a writing plain, formal, and of a legal import beyond the purposes 
or desires of some of the contracting parties. Corporations may do 
the same things ; they have no thoughts or purposes other than those 
of the men controlling them. 

[2] When persons natural or artificial use words in contract mak- 
ing falling short of or going beyond intention, they must abide by the 
result of their efforts, unless a new agreement supersede the failure, 
mutual mistake of fact be shown, or fraud be established. 

There was no fraud in this instance; the plaintiff's allegations in 
that behalf are not supported by the evidence. Nor was there any 
mutual mistake. 

Of the men talking together on July 9th, it is evident that Allen, 
Dunn, and Bendix departed feeling that their desires were accomplish- 
ed. Bijur deposes that he regarded the whole matter as tentative, and 
dependent on the worth of Bendix's German patent, while his attorney 
seems to have confined his activities to furnishing clerical conveniences. 
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aftei' dictating to the stenographer much of the language afterwards 
written out. If he and Bijur did regard the signed document as no 
more than notes of talk, they neither said so at the time, nor inserted 
any such limitation in what they caused or permitted to be formally 
executed. 

Recognizing that relief from the writing relied on by defendants 
is not obtainable on grounds of fraud or mistake, plaintiff asserts 
that the paper which looks like a contract is incomplete because its 
enforcement depended upon approval of, or satisfaction with Bendix's 
German patent claims ; which would not serve Bijur's turn at all, un- 
less they "dominated Rushmore." 

[3] There are "contracts to make a contract" if one party there- 
after choose so to do. American, etc., Co. v. Simon, 140 Fed. 529, 72 
C. C. A. 45; Id., 153 Fed. 1020, 82 C. C. A. 675. But such singularity 
must appear in the contract made ; the incompleteness must tihere be 
completely apparent ; it cannot be created by parol. No suggestion of 
Bijur's reservation can be discerned in this document. 

[4] It is also possible that the parties to a written contract may 
contemporaneously make another oral agreement, on a matter as to 
which the \(^riting is silent. But such oral arrangement, to be enforce- 
able, must be in respect of a matter distinct from that covered by the 
writing; one party cannot by parol set up in the guise of a separate 
contract sometfiing which devitalizes the writing, and changes or aborts 
the stated purposes thereof. Seitz v. Brewers' etc., Co., 141 U. S. 
510, 12 Sup. Ct. 46, 35 L. Ed. 837; Harrison v. Fortlage, 161 U. S. 
57, 16 Sup. Ct. 488, 40^ L. Ed. 616. To accept this written agreement 
as meaning what plaintiff contends for is to violate the rule just stated. 
While we think that no oral contract is proven, none is asserted that 
is enforceable. 

[5] Plaintiff further urges that the attempted execution of the con- 
tract was not such as to bind the Bijur Company. Any corporate act 
presupposes a delegated authority (Bank v. Dandridge, 12 Wheat, at 
70, 6 L. Ed. 552), but the manner or method of that delegation is a 
matter with which third parties are little concerned. The officers of 
a corporation are its agents, and if they act within their actual au- 
thority, or even within the apparent scope thereof, the corporation will 
be bound; the by-laws which ordinarily prescribe corporate methods 
£(re private regulations as to the outside world. Rathbun v. Snow, 123 
N. Y. 349, 25 N. E. 379, 10 L. R. A. 355. We have said that as matter 
of fact Mr. Bijur had made contracts for the corporation, without 
especial authority from the directors. The instances are not numer- 
ous, but they are the only like contracts proved from the company's 
history; they related to matters similar to that under consideration, 
and are sufficient proof (taken in conjunction with the other evidence) 
to establish a habit or course of business. It is obvious that, if this 
contract had been signed by Mr. Bijur personally, it never would have 
occurred to anyone connected with the Bijur Company to cavil at the 
technical sufficiency of execution. If he had such power, he expressly 
delegated it in pursuance of a course of business, and Sun, etc., Co. v. 
Moore, 183 U. S. 643, 22 Sup. Ct. 240, 46 L. Ed. 366, is applicable. 
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[B] It is also alleged as error that the court below granted specific 
performance at the instance of defendants, although (1) Bendix him- 
self broke the contract, and (2) the Eclipse Company did not unite 
in the contract, was not a party to it, and cannot be itself decreed to. 
perform. 

(1) Bendix did not break his portion of the agreement; he complied 
therewith and purchased the Remy invention, although the plaintiff 
apparently sought to prevent such performance. In view of what 
Bendix actually did, the question whether plaintiff's conduct did not 
absolve him from even attempting acquisition from Remy need not be 
discussed. 

(2) The Eclipse Company was made defendant herein solely as an 
alleged infringer ; it is entitled to no specific performance and has ob- 
tained none. All its rights in and to the patent in question and under 
the contract made mt|pt be worked out through Bendix. The decree 
complained of is that a license such as was contemplated by the agree- 
ment must be given to Bendix. We have not the form of such license 
before us, but assume that, by the terms thereof, what Bendix may by 
sublicense give to the Eclipse Company will be (or has been) accurately 
defined in accordance with the language of the contract between plain- 
tiff and Bendix. At all events, plaintiff's rights against Eclipse Com- 
pany are a part of its rights against Bendix as licensee. The Eclipse 
Company's estate is but carved out of that conferred on Bendix. . 

From whatever angle viewed, this litigation ultimately presents an 
effort to change the plain meaning of a written document. The execu- 
tion and delivery of that particular paper may have been ill advised ; 
it may not even express Mr. Bijur's wishes or all of them; but it 
is clear, a corporate act, not obtained by fraud nor based on mutual 
mistake of fact, and therefore cannot be varied nor set aside. 

Decree affirmed, with costs. 
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OHADEIX)ID OHBMICMlL CO. v. H. B. CHALMERS CO. et aL 

(Circuit Court of Appeals, Second Circuit June 11, 1917.) 

No. 269. 

1. Specific Perfobmance ^=:»105(3) — ^Defenses — Laches. 

Two firms, engaged in costly litigation with each other over their re- 
spective rights under patents on paint removers, and their members, en- 
tered into a compromise agreement, whereby the C. Co. was to be organiz- 
ed and take title to all of the patents and permit each firm to manufacture 
and sell under all patents. The individual members of the firms agreed to 
assign to the corporation all improvements or inventions then or there- 
after made by them relating to paint removers ; to execute an agreement 
in its favor that they would, without further consideration, disclose and 
assign to it all inventions already made, or thereafter made, and to fur- 
nish further documents necessary to effectuate 1J|e objects indicated. One 
of the parties having severed his connection wim the corporation and the 
firm of which he was a member In 1911, organized a new company, which 
manufactured a paint remover imder a patent obtained on his application. 
On having his attention called to the agreement to assign inventions to 
the C. Co., he replied that the formula was not his own, and by every 
means sought to keep the C. Co. from learning who devised his new re- 
mover, and whether he or the company owned the patents. The facts, 
however, were brought out in an infringement suit in 1915 or 1916, and 
soon after the grant of an injunction in that suit the C. Co, sued to 
compel an assignment of the patent. Held, that the suit was not barred 
by laches, the defendants not having been lulled into security, and not 
having changed their position in reliance on plaintiff's inaction. 

2. CoNTBACTS <®=»68 — Patents <$==>183 — ^Agbeements to Assign Inventions — 

— Requisites and Validity. 

The agreement for the assignment of all improvements or inventions 
thereafter made did not lack formality or consideration. 

3. Patents ^=:>183 — Agreements to Assign Future Inventions — Validitt. 

The agreement to assign future improvements or inventions was not 
invalid, as constituting a mortgage upon the future operation of man's 
brain, though not limited as to time, as the intent was to safeguard a 
particular business. 

4. Patents €=>183 — Agreements to Assign Future Inventions — Annulment. 

The agreement was not annulled by the action of the corporation in 
paying a salary or retainer to one of the parties for supervising chemical 
experiments looking to new or improved remover devices, as none of the 
partes was bound to invent or attempt to invent anything, and, even if 
the corporation did discharge such party from the contract, another of 
the parties could not complain, but remained bound. 

5. Specific Performance €=>108 — Relief Awarded — Injunction. 

In a suit to compel the assignment of the patents to the C. Co., an in- 
junction restraining defendants from any future use of the patents or 
inventions was in proper form, as the .individual defendant and the com- 
pany which took with notice were contractually excluded from any use 
of the patents or inventions. 

6. Courts <g=>407(5) — Circuit Court of Appeals — Scope of Review. 

Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 [Comp. St. 1916, 
§ 1121]) f 129, provides that, where an injunction shall be granted, con- 
tinued, refused, or dissolved by an interlocutory order or decree, an ap- 
peal may be taken from such interlocutory order or decree to the Circuit 
Court of Appeals, notwithstanding an appeal upon final decree might be 

^=s>For other cases eee same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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taken directly to the Supreme Court Held, that on an appeal from an 
interlocutory decree, in a suit to compel an assignment of patents, grant- 
ing an injunction and directing an accounting, the propriety of the in- 
junction was the only matter reviewable, and the court could not de- 
termine whether it was proper to grant an accounting as against a trustee 
ex maleficio. 

Appeal from the Distinct Court of the United States for th.e South- 
em District of New York. 

Suit by the Chadeloid Chemical Company against the H. B. Chal- 
mers Company and another. From an interlocutory decree granting 
an injunction and directing an accounting, defendants appeal. Af- 
firmed. 

See, also, 242 Fed. 71, C. C. A. . 

The bill, filed in May, 1916, demands that defendants convey or have con- 
veyed and transferred to plaintiff two patents (1,066,251 and 1,079,635), issued 
to one Dunham in 1913, on applications of the individual defendant Chalmers, 
and also all other "formulae improvements and inventions made or devised by 
Chalmers relating to paint and varnish removers." Injunction against dealing 
with or in or disposing of said patents, formulae, eta, was also prayed for, as 
was further relief. The decree enjoined defendants from any further use of 
Chalmers* patents or inventions, directed th^r conveyance to plaintiff, and 
ordered that an account be taken of profits resulting to defendants from the 
manufacture, etc., of removers under said patents, and of damages suffered 
by plaintiff by reason of the wrongful retention of the same by defendants. 
This appeal is under section 129, Judicial Code. 

A paint remover is a chemical compound for softening and cleansing from 
wood, etc, hardened paint or varnish, without the application of heat. This 
suit is the latest chapter of litigation over the business in removers established 
upon the Ellis patent (714,880) as a foundation. Plaintiff company owns that 
patent, which has been much contested and very broadly sustained.^ 

Ellis' patent issued in 1902, plaintiff was organized in 1905, and immediately 
acquired it, under circumstances and for reasons shadowed forth by the fan- 
tastic name "Chadeloid,'* which is a composite of Chalmers, EUlis, and Elting, 
with some flavor of Adellte and Phenoid. 

The patentee Ellis and defendant d^almers, as partners, and afterwards 
shareholders in the Efllis-Chalmers Company (hereinafter called Ellis Compa- 
ny), owned the patent until 1905, sought a market for the remover which they 
called Phenoid, and fought infringers. This produced an action against the 
Adams & Elting Company (hereinafter called Adams Company), which made 
and sold Adellte. Such suit was pending and very expensive in the winter of 
1904-^. 

On January 17, 1905, an agreement in writing was made between Ellis Com- 
pany, Adams Company, and Elting, Adams, Chalmers, and Bills, reciting the 
ownership of the Ellis patent by Ellis Company, of sundry patents and appli- 
cations therefor by Adams Company, and the pendency of the aforesaid suit, 
and agreeing that said suit be abandoned, the validity of Ellis patent recogniz- 
ed, the Chadeloid Company (this plaintiff) organized with the four individual- 
contracting parties and (semble) their counsel as directors, that Chadeloid 
stock be distributed in a manner agreed upon (making Chalmers a large share- 

1 Chadeloid Co. v. De Ronde Co. (C. C.) 146 Fed. 988 ; Chadeloid Co. v. Chi- 
cago, etc., Co. (C. C.) 173 Fed. 797; Id. (C. C.) 180 Fed. 770; Chadeloid Co. v. 
Daxe (C. 0.) 180 Fed. 1004; Chadeloid Oo. v. Thurston (D. C.) 220 Fed. 685; 
Chadeloid Co. v. Wilson (D. C.) 220 Fed. 681 ; Id., 224 Fed. 481, 140 C. O. A. 
189. In the Southern District of New York, the corporate defendant was en- 
Joined as an infringer— on motion for preliminary Injunction in the usual 
patent suit, in April, 1916. 
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holder), that the ESlis and all other existln^r or thereafter aoqtdred paint re- 
mover patents belonging to the parties should forthwith be assigned to the 
newly formed company, and that both Adams Company and EHUs Oompany 
should have free license to make, use, and sell under the Ellis and all other 
patents then or thereafter acquired by Ohadeloid Ck>mpany and relating to re^ 
movers. Finally all the natural persons contracting, covenanted to assign to 
the Intended corporation "all improvements or inventions which any of the 
iwrties hereto may have made, or may hereafter nyi^e, relating to paint and 
varnish removers" and to "execute an agreement in favor of said Ohadeloid 
Chemical Ck>mpany that [they] will without further consideration disclose and 
assign to said company all inventions which [they] may now have made or may 
hereafter make relating to removers*' ; and also ^)ecifically give "the right to 
apply for letters patent thereon." Hiere was also a covenant to furnish fur- 
ther documents, as might appear necessary to effectuate the objects indicated. 

Accordingly and on February 27, 1905, Ohadeloid Company having been 
created, Adams, EUting, Ellis, and Chalmers in one writing, "severally" cove- 
nanted and agreed as they had in the previous month contracted to agree. A 
nominal or $1 consideration is specified as moving from Ohadeloid Company to 
each of Chalmers et al., and the contract is under seal. 

The effect of this business arrangement was to make a holding company for 
the Ellis and all other existing and future paint remover invenUons, made by 
any party to the agreements referred to. The holding company (this plaintiff) 
was a convenience or method of keeping the peace between Adams and El ting 
and their corporation on the one hand and Chalmers and Ellis and their cor- 
poration on the other. Each licensed concern could manufacture under all the 
owned patents, and they pooled their interests as to infringers, against whom 
the campaign indicated by the list n of decisions just given was then opened, 
with sufficient success to make an income for the holding company out of 
royalties resulting. from such vigorous legal warfare, of which (by agreement) 
the Adams-Elting side of the bargain paid four-fifths of the cost for two years, 
or until (as the event proved) Ohadeloid Company became self-supporting. 

Chalmers continued to be actively concerned in Ellis-CHialmers CJompany 
until 1911, when he sold his interest, having previously disposed of his Ohade- 
loid stock. Soon thereafter he organized the defendant Chalmers Company a 
concern always controlled by himself. He had apparently become dissatisfied 
with the action of Ohadeloid Oompany in paying a salary or retainer to Ellis 
that chemical experiments looking to new or improved remover devices might 
be conducted under the latter's supervision. But he also probably intended to 
start a rival business, for on October 11, 1911, he applied for the patent subse- 
quently Issued as 1,079,635. Then or shortly thereafter he sent to plaintiff a 
sample of his "Chalco" remover, was told that it infringed Ellis, and had his 
attention called to his agreement of 1905. He replied that he doubted the 
validity of the agreement, but that the "Ohalco" formula was not his own, but 
that of "one of the greatest chemists of the coimtry," although he had the 
right to use it 

Formal notice was promptly given H. B. Chalmers Company that the articles 
sold by it were infringements, and when in 1913 the earliest Chalmers patent 
issued, demand for its assignment was at once made by plaintiff upon Dunham. 
It appears by the answer herein that Dunham was the secretary of Chalmers 
(Company, that the applications had been assigned to him as secretary, and 
that the inventions were always the comi)any's property, although the patents 
were not formally assigned to defendant corporation until May, 1914. WTien 
demand was made on Dunham, he disclosed none of these facts to plaintiff, 
and from his attitude it was a fair inference that be personally was or might 
claim to be a purchaser for value. 

The exact nature and ingredients of a chemical compound are not easily dis- 
coverable by analysis, and even after both Chalmers' patents had Issued de- 
fendants did not apprise plaintiff that what was being sold by Chalmers Oom- 
pany was a remover of Chalmers' invention, made under his patents and ac- 
cording to the disclosures thereof, which patents were the property of the 
corporate defendant. 
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It does not appear just when these particalan w«re ^W^i^*^^ -^ ^^ s^ ^ 
In 1915-16 Chalmers Company was sued as an Infrini^^ '>? 'u^ i. a v<^ • 
and the facts referred to should there have appeared. Tb!* ii*r**^ r.4,^ . 
tuted very soon after injunction granted at supn in tbe \u1iii.4i^\^^%r ».« 

Wm. Houston Kenyon and Gorham. Crosby, both of I'^K'm i^yr 
City, for appellants. 

Frederick S. Duncan, of New York City, for appellee* 

Before COXE, WARD, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as as above), ^A 
the very numerous objections to recovery made by defendant*, w<r 
notice the following: (1) Plaintiff's demand is barred by laches; (2) 
it is based on a contract unlawful because unconscionable in its scoj^, 
and avoided by its failure to Jimit a time after which Chalmers et al, 
would be free to keep their own inventions; (3) Chalmers was di»- 
diarged by plaintiff's new or further agreement with Ellis ; (4) plain- 
tiff is not entitled to such an injunction as was granted, nor (5) to 
any accounting. 

[1] (1) The facts as we have found them do not rest on undisputed 
evidence. On several points Chalmers himself has testified at va- 
riance with our findings. We are, however, satisfied (as was the court 
below) that the material occurrences were as given above, and that 
by every means in his power Chalmers, well remembering and fearing 
his agreements of 1905, sought to keep plaintiff in puzzled uncertainty 
as to who had devised his new removers, and whether he or his com- 
pany owned the patents covering them — if they really were the re- 
movers of the patents. 

This view of the facts completely exonerates plaintiff from thf4 
charge of laches. Defendants, after fullest notice, proceeded to cre- 
ate and expand a business which they knew to be obnoxious both to 
an ordinary patent suit and such action as the present; never have 
they been lulled into security or changed their position in reliance on 
plaintiff's inaction. A party who compels one inquiring for facts to 
play hide and seek for them is not in a position to claim laches, at 
least after the passage of so short a time as is here relied on. Wheth- 
er any, or what, length of years would suffice, is not now presented 
for decision. 

[2, 3] (2) The agreements of 1905 did not lack formality or con- 
sideration. Nor did they constitute that mortgage upon the future 
operation of a man's brain which has often been viewed with disfavor. 
Aspinwall v. Gill (C. C.) 32 Fed. 697. Their plain intent was to safe- 
guard the future of one particular business, that of paint removers. 
This is not unconscionable, nor in unreasonable restraint of trade. 
Westinghouse, etc., Co. v. Chicago, etc., Co. (C. C.) 85 Fed. 786; Dick 
v. Fuller (D. C.) 198 Fed. 404, and cases cited. Nor does failure to 
limit the time during which the agreeing parties were to surrender 
inventions vitiate the contract. Thibodeau v. Hildreth, 124 Fed. 892, 
60 C. C. A. 78, 63 L. R. A. 480. Thd case cited is of an agreement 
243 F.—^ 
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between employed and employer, and the contract was upheld as a 
reasonable protection of the master's business. The contract in this 
case was for the protection of what was in effect the business of the 
■ four men who bound themselves, and the same result is reached by 
the same reasoning. 

[4] (3) There was no new agreement with Ellis in the sense of 
an annulment of that of 1905. None of the contracting parties was 
bound to invent or attempt so to do; they only agreed that, if they 
did make inventions of a certain kind, they would disclose and assign 
the same. Ellis was employed to work as an experimenting chemist, 
which is quite a different matter. But even if Chadeloid Company 
had discharged Ellis from his contract, Chalmers had no right to 
complain. He had severally contracted, and remained bound, even 
though Ellis had been released. If the conduct of Chadeloid Company 
in giving such release was injurious to Chalmers as a shareholder, his 
remedy plainly did not consist in breaking his own agreement. 

[B] (4) Defendants seem to think that the injunction issued is such 
as is usually granted in an action on a patent. This is only true in 
the sense that, having been compelled to surrender patents that do not 
belong to them, they are forbidden to manufacture what the patents 
disclose. This last is what does happen to some rare infringers who 
have an erroneously issued patent covering absolutely nothing not 
already patented. But Chalmers and his company (which took with 
ample notice, and is but another name for Chalmers himself) should 
have disclosed and assigned these very inventions ; therefore they are 
contractually excluded from any use of them, and the injunction was 
in proper form. 

[8] (5) The court below granted an accounting as against a trustee 
ex maleficio. Whether this was within the rules of equity is not now 
before us. The decree appealed from is interlocutory. We can re- 
view it only by force of the statute now contained in section 129, Jud. 
Code. An appeal under this section brings up nothing but the pro- 
priety of granting or refusing an injunction or receivership, as the 
case may be. Procedure not specifically covered by the statute re- 
mains unchanged thereby. The question of accounting must await 
final decree and is unaffected by this appeal. Kilmer v. Griswold, 67 
Fed. 1017, 15 C. C. A. 161; Howe v. Dayton, 210 Fed. 801, 127 C. 
C. A. 351, and cases cited; Lederer v. Garage, etc., Co., 235 Fed. 
527, 149 C. C. A. 73. 

Decree affirmed, with costs. 
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BESSEB y. MBMlILAT CULVERT CORE OO. 

(Oircalt Court of Appeals, Eighth Circuit June 18, 1917J 

No. 4702. 

1, Patents ^=»328— VALiDrrr— Cobb fob Concbete CtrtvEBTS. 

The Besser patent. No. 952,869, for a metallic core for concrete culverts, 
held void, on the ground that the device is not practically useful. 

2. Patents ^=>47—Validitt—' •Useful" Device. 

The term "useful," as used in the patent law, when applied to a machine, 
means that the machine will accon^lish its purpose practically when ap- 
plied in industry. 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, UsefuL] 

Appeal from the District Court of the United States for the South- 
em District of Iowa ; Martin J. Wade, Judge. 

Suit in equity by Charles A. Besser against the Merrilat Culvert 
Core Company. Decree for defendant, and complainant appeals. Af- 
firmed. • ' 

For opinion below, see 226 Fed. 783. 

Ralph Orwig, of Des Moines, Iowa (W. P. Bair, of Des Moines, 
Iowa, on the brief), for appellant. 

Harold J. Wilson, of Burlington, Iowa (W. E. Jackson, of Burling- 
ton, Iowa, on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. This suit is brought to restrain infringe- 
ment of patent No. 952,869, issued to the plaintiff, Charles A. Besser. 
The answer sets up invalidity and noninfringement. The trial court 
dismissed the bill, largely on the defense of noninfringement, claiming 
that plaintiff's patent was greatly restricted by what occurred in the 
patent office while the application was pending. We think both de- 
fenses have been made out, but that the decree can best be rested on 
the ground of invalidity. 

[1, 2] The patent relates to a metallic core for concrete culverts so 
constructed as to expand and contract, and thus be adapted to culverts 
for different sizes. The core is made of curved, galvanized plates 
overlapping and sliding upon each other, and operated by an internal 
mechanism by which the core can be expanded and contracted. Claim 
4 of plaintiff's patent (being one of the claims alleged to be infringed) 
makes resiliency of the plates an element of the patent. A study of 
the evidence shows that resiliency is an indispensable feature of the 
mechanism, if it is to be useful and workable. The cores are made 
of galvanized iron. That is the only material that is, sufficiently strong 
and cheap to be commercially available. But galvanized iron is not 
resilient. On the other hand, it is flexible. A curved plate made of 
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that material, and subjected to pressure so as to remove the curvature 
when expanded, will not return to its original form when the pressure 
is removed. That is the fatal defect of plaintiff's invention. It em- 
bodies no device to secure resiliency or provide a core which, when 
it has once been expanded and then subjected to the pressure of the 
superimposed concrete, will return to its original form. This is made 
plain by Exhibit 46 at page 71 of the record. Only six of plaintiffs 
cores have been made, and when tried and expanded for the large- 
sized culverts, the plates have been so bent that the edges extend far 
out frdm the plates which they overlap, and the mechanism is thus ren- 
dered inoperative. In other words, plaintiff's invention is "new," but 
it is not "useful." The term "useful," as contained in the patent law, 
when applied to a machine, means that the machine will accomplish 
the purpose practically when applied in industry. It is to be given a 
practical and not a speculative meaning. It means that the machine 
will work and accomplish the purposes set forth in the specifications. 
Even if the machine can be made to accomplish the purposes specified, 
it is not useful, within the meaning of the patent law, if from its in- 
herent •nature it will accomplish the purpose only to such a restricted 
extent as to make its use in industry prohibitive. This has been the 
interpretation put upon the term in the patent law from the earliest 
decisions to the present time. Bliss v. Brooklyn, Fed. Cas. No. 1,546; 
Chandler v. Ladd, Fed. Cas. No. 2,593; Troy laundry Mach. Co., 
Limited, v. Columbia Manufacturing Co. (D. C.) 217 Fed. 787. These 
views are fatal to plaintiff's machine. It would work as a core if it 
was started at the smaller size and expanded through the range of its 
expansibility. After that had been done, however, it would not work 
when contracted for smaller sizes. The expense of the machine made 
it worthless in the industry if its use was thus restricted. To be sure, 
it is well established in patent law that a machine need not.be perfect 
in order to be patentable. If it will accomplish the purposes set forth 
in the specification practically in industry the patent is valid, although 
the machine may be greatly improved by the addition of some new 
element If, however, it will not work practically in industry when 
constructed according to the claims and specifications, it is not useful, 
and cannot be sustained upon a showing that it can be made to work 
by a small improvement. That is the objection to the suggestion of 
plaintiff here that if a wire be applied to his machine it can be made 
to work some. See Bliss v. Brooklyn, Fed. Cas. No. 1546. Plain- 
tiff had a new idea. It was valuable in industry. Unfortunately for 
him, however, an idea is not patentable. Only a machine is patentable, 
and when plaintiff undertook to embody his idea in a machine he did 
not give it an expression which would work in industry. His ma- 
chine, therefore, was not patentable. 

The defendant has met this difficulty by attaching a system of tor- 
sion springs to the plates, so as to produce and maintain the desired 
resiliency. This new element is fundamental to the structure, and de- 
fendant, by adding it, was the first to embody the invention in a work- 
able and useful form. 

The decision of the trial court was right and is affirmed. 
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MILLER PASTEURIZING MACH. 00. v. RICH. 

(arcult Court of Appeals, Second Circuit April 10, 1917.) 

No. 197. 

Patents ^s5>328 — Validity and Infbinoekbnt — Ice Cbbam Freezer. 

An order granting an injunction against Infringement of the Hoefler 
and Schantz patent, No. 921,837, claim 2, for an ice cream freezer, re- 
versed, on the ground that, after full hearing, the claim had since been 
held void by the Circuit Court of Appeals of another circuit. 

Appeal from the District Court of the United States for the West- 
em District of New York. 

Suit in equity by the Miller Pasteurizing Machine Company against 
Paul J. Rich. From an order (216 Fed. 192) granting an injunction, 
defendant appeals. Reversed. 

This is an appeal by the defendant from an order granting an in- 
junction restraining the defendant from infringing claim 2 of patent 
No. 921,837. The order suspended the issuing of the injunction until 
after the decision of this court. 

Henry D. Williams and William S. Pritchard, both of New York 
City, for appellant 
Edward R. Alexander, of Washington, D. C, for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. We think the order holding that Exhibits 
A to E inclusive infringe claim 2 of the patent and granting an injunc- 
tion should be reversed for the following reasons : 

First. Claim 2 is for a combination having a large number of ele- 
ments. The validity of the claim is questioned by the defendant and 
we are not convinced that the claim can be sustained. 

Second. Infringement is denied by the defendant both as to his orig- 
inal and present construction and the questions thus presented are 
vital and deserve serious attention. 

Third. The Circuit Court of Appeals for the Third Circuit has., since 
the decision of the District Court in the present case, handed down a 
decision holding that the patent in suit is invalid. The District Judge 
of the Middle District of Pennsylvania had followed the decision in 
this case and his decision was reversed by the Circuit Court of Ap- 
peals. A copy of this opinion has been handed us, as it was decided 
at the October term of the court and has not yet been printed in the; 
reports. 

Referring to the claim in question Judge McPherson says : 

"With one exception all the elements named in this narrow and specific 
daim are old in the art (see patents to Miller, to Walker, and to Thompson) ; 
and the new element — ^namely, the swinging Joint with axial and radial pas- 
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8age9— 18 an old and well-known device, altho it had not as yet been used in 
the construction of freezers. Evidently therefore the claim is for a c ombtn a- 
tlon or a subcombination of old elements, and in such a situation the rule is, 
that while the combination may still be patentable a patent should only be 
granted if the old elements have been so combined as to operate in a new 
way or to produce a new and useful result. Tried by this established test, 
we think the claim in suit -cannot be upheld. Every element therein describ- 
ed (^[)eiates in the sante way as before, and, while the result is not precisely 
the same, the difference is so slight that we do not feel justified in pronounc- 
ing the machine either new or useful in a patentable sense. So for as ap- 
pears, the chief, if not the only, advantage in the construction Ues in the fact, 
that when the scraping knives need tsharpeuing— and they need it only about 
once a week — they are more accessible and can probably be removed more 
conveniently from a machine that tilts than from a machine that is fixed in 
place. In other respects we do not see tbat the patent affects the usual opera- 
tion of a freezer in any degree that needs attention. The brine flows in the 
same way and by the same course; the mixture to be frozen is the sanfle and 
is subjected to the same cold ; it is removed in the same way, and its quantity 
and quality are apparently what they were before. Neither is the patented 
combination used even in the frequent cleaning of the freezer ; this is accom- 
plished by an old method, which requires no tilting of the can. In short the 
evidence discloses nothing more than this : the product is unchanged, and so 
is the mode of operation, except that the tilting of the freezer permits the 
knives to be taken out somtewhat more rapidly and conveniently." 

We are clearly of the opinion that a claim which has been held in- 
valid by a court of co-ordinate jurisdiction should not be held valid 
by this court and especially so upon an appeal from an order for a 
supplementary injunction. To say the least, the validity of the claim 
is in doubt and an injunction should not issue in a doubtful case. 

The order is reversed. 
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WALTER S. NBWHAIiL CO. v. BALTIMORE & O. R. CO. 

(District CJourt, D. Maryland. June 23, 1917.) 

Patents ^s;>328 — ^Validitt and Intbingement — ^Appabatus fob Thawing 
Matebial in Fbeioht Cabs. 

Patent No. 1,044,230, for apparatus for thawing material In freight 
cars, covers means for thawing coal whlcii has become wet and frozen In 
the cars, so that It may be readily unloaded when the cars are lifted and 
dumped, as is usual at large coal terminals. Such apparatus consists gen- 
erally of a long train shed having one or more tracks provided with doors 
for closing the ends and having a blower house overhead, where air is 
heated and blown' through pipes or ducts under and around the cars and 
then sucked back to be reheated and used over. Held, that the patent was 
not anticipated, but covers an Invention of a pioneer character, and is 
entitled to a liberal construction and a broad range of equivalents. Claims 
20 and 23 also held Infringed, and claims 7 and 11 nob infringed. 

In Equity. -Suit by the Walter S. Newhall Company against the 
Baltimore & Ohio Railroad Company. On final hearing. Decree for 
complainant. 

Bates & Macklin, of Cleveland, Ohio, Edwin F. Samuels, of Bal- 
timore, Md., and Robert M. Morgan and Albert H. Bates, both of 
Cleveland, Ohio, for plaintiff. 

Duncan K. Brent, of Baltimore, Md., and Otto Moat, for defendant. 

ROSE, District Judge. The plaintiffs are the owners of letters pat- 
ent No. 1,044,230, issued to them November 12, 1912, for an apparatus 
for thawing material in freight cars. They say the defendant, the 
Baltimore & Ohio Railroad Company, has infringed. 

The quickest way to unload a car of coal or similar material is to 
lift the car up and turn it over. It is the cheapest, also, where the 
volume of traffic to be handled is large enough to justify the expense 
of installing the necessary machinery. It has at least one drawback. 
The coal may be damp or wet. In cold weather it will freeze. When 
freezing, it adheres firmly to the bottom and sides of the car. Va- 
rious devices for loosening it have been used. Gangs of laborers have 
jammed the car sides with heavy poles or beams. They break the 
ice, but they hurt the car. There was another method not quite so 
crude. Points were put on the lower ends of pieces of gas pipe. These 
pipes at the other end were connected with steam hose. The points 
of the pipes were forced down into the coal and the steam turned on. 
The weather being cold, the steam condensed rapidly, it froze on the 
cars, wheels, tracks, platforms, ship's decks, etc. The laborers em- 
ployed found the work unpleasant, and occasionally, from bursting 
pipes,, somewhat dangerous. 

The plaintiffs were in the employ of a company in the business of 
unloading coal at a South Amboy terminal of the Pennsylvania Rail- 
road Company. They set out to find some better way of thawing 
coal. One scheme after another which occurred to them was tried 
and abandoned. They finally hit on that embodied in the patent in 
suit. At a cost of $50,000 necessary apparatus was installed at South 
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Amboy in 1911. It has been used there ever since. Nearly 2,700,000 
tons of coal have been thawed by its use, at an average cost of about 
ly^ cents a ton as compared wifli the previous cost of 4 cents. The 
work has been done with very much less damage to the cars and 
equipment and very much more comfort to every one concerned. An- 
other and larger plant of the same kind has recently been installed 
at South Amboy, and a third at Greenwich Point, near Philadelphia. 
All of them are doing good work. 

Reduced to its simplest form, the apparatus consists of a long train 
shed capable of housing a number of cars. It is provided with doors 
by which its ends can be closed. On top of it there is a blower house, 
in which air is heated and while hot blown or driven through ap- 
propriately arranged ducts and conveniently placed openings in them, 
. so that it is thro;wn upon the bottom and sides of the cars to be thaw- 
ed. The air is then sucked back, to be again heated and again driven 
through the shed. In the patented device the shed h^s a ceiling, and 
a roof above the ceiling. The space between the two is used for the 
air ducts to and from the heater and blower system. It is divided 
into three longitudinal flues by means of two vertical partitions. Each 
partition, together with the wall next to it, forms the duct through 
which the hot air is driven through the heater and in the blower into 
the shed for distribution to the cars. The space between the two par- 
titions forms the duct through which the air, which has been used, and 
to a degree cooled, is sucked back into the heater and blower. From 
the hot-air ducts descend a number of discharge ducts, located in 
the inner facings of the shed walls. These vertical flues are open at 
their lower portions toward the track end. The heated air is forced 
through the horizontal ducts and down through the various vertical 
ducts, and is discharged at the track level, where it passes under and 
around the cars and, rising upwards, is drawn into the central duct 
through openings therein. It is then sucked back through the central 
duct directly into the. blower room. It is then again heated, and is 
forced out once more into the shed, and in this manner is kept in 
constant circulation. The shed is made wide enough to cover the 
number of tracks it is desired to use in connection with the thawing 
plant. When it is built for more than one track, it is divided by sub- 
stantial partitions into as many compartments as there are tracks. 
The preferred and usual form of construction covers two tracks, and 
quite a number of the claims of the patent in suit are limited to a two- 
track structure. 

The evidence leaves no question that the plaintiffs were the first 
who ever thawed cars or their contents by such a system. E^rly in 
1914 the defendant needed greater coal pier facilities at Curtis Bay. 
It thought it might be desirable to install machinery by which the cars 
could be lifted and dumped. If that was done, a thawing plant would 
be required. The defendant entered into correspondence with the 
plaintiffs. Various interviews took place between them and its offi- 
cials. The war came on, and nothing more was done until the end 
of August, 1915. Then the interviews and correspondence began 
anew. Plans and photographs of plaintiffs* device were submitted to 
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defendant's engineers. They were invited to bid for the erection of 
the plant. They did so. Apparently defendant regarded their price 
as too high, and it arranged with the Surety Engineering Company 
for the installation of a similar plant The latter gave bond to pro- 
tect the defendant against the consequences of an infringement of 
plaintiffs' patent, and has through its counsel conducted the defense 
in this case. 

What the defendant wanted was a plant as near like plaintiffs' as 
it could get, without paying plaintiffs for it. The Engineering Com- 
pany took plaintiffs' patent and set out to make a device which would 
work like plaintiffs', but upon which plaintiffs' claims could not be 
read. This was a somewhat difficult task, because the plaintiffs are 
the pioneer inventors and entitled to a broad construction of their 
claims. The defendant has set up many patented devices in the prior 
art. It is significant that not one of them was for a thawing plant. 
All or nearly all of them were for drying fruit, bricks or lumber. The 
conditions under which such processes are carried on are unlike those 
necessary in a thawing apparatus. No one of them ever suggested any- 
thing to the plaintiffs, to defendant, or anybody else who was seeking to 
solve this thawing problem. It is in evidence that as early as 1908 
the American Blower Company described in its catalogue a means for 
heating and ventilating roundhouses. One of the advantages claimed 
for this device was that the warm, dry air discharged in the pits under 
the locomotives quickly removed tiie ice and snow from the latter, 
leaving them thoroughly dry. The conditions to be dealt with, how- 
ever, were quite different from those involved in the thawing of trains, 
and the disclosures then made fall far short of anticipating plaintiffs' 
device. For some years an effective thawing apparatus had been de- 
sired by railroad companies. These had at Sieir command large cap- 
ital and the best engineering and mechanical brains of the country. 
When the defendant wanted a thawing plant, its mind turned to plain- 
tiffs' apparatus, and not to any existing form of heating roundhouses 
or to any drying device, whether in use or embalmed in the Patent Of- 
fice morgue. It saw that the plaintiffs had made the location and 
construction of their hot-air and return ducts or flues elements of many 
of their claims, and it sought to escape these by the obvious expedient 
of arranging these ducts somewhat differently. It carries downward 
directly from the blower house the entire supply of hot air intended for 
one shed to flues running through the shed, and along the shed walls 
on or near the track level. At convenient intervals it supplies open- 
ings through which the air is forced out to the cars. The blower rooms 
are similarly located in each structure. The hot air is discharged at 
the same points. In each it is carried to the place of use by ilues or 
ducts. They are unlike only in the circumstance that in plaintiffs' the 
flues are first horizontal and then vertical, while in defendant's the 
opposite is true. The difference between the means used for returning 
the air to the blower room are as unsubstantial. Defendant does not 
provide a return duct running the length of the train shed. Through 
an opening connecting the upper portion of the shed with its heating 
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and blowing apparatus it sucks back the air. From other of plain- 
tiffs' claims defendant has sought to escape by equally unessential 
changes in the arrangement of its heaters and blowers and of their 
connections with the train shed. In all this it has been so successful 
that plaintiffs have been able to claim infringement of but 4 of their 
23 claims, viz. Nos. 7, 11, 20, and 23. 
The elements of claim No. 20 are: (1) Two train sheds side by side. 

(2) Individual hot-air and return ducts for each shed. (3) A blow- 
ing apparatus connected with the ducts of both sheds. (4) Dampers 
adapted to restrict the action of such apparatus to either shed. Defend- 
ant says that it does not use the third and fourth of these, but its ex- 
pert admits that it has dampers by the operation of which one of its 
hearting an4 blowing units can, in an emergency, be used, though less 
efficiently, in the otiber stall. This quite satisfies plaintiffs' claim. 

The elements of claim No. 23 are: (1) A train shed. (2) A blower 
room located at an intermediate point at the top of the train shed. 

(3) A pair of blowers in said blower room discharging in opposite 
directions. (4) Means for conducting air from such blowers through 
the train shed and returning it to the blower. (5) Means for heating 
such air. Defendant asserts that its apparatus does not contain the 
third element, in that its pair of blowers do not discharge in opposite 
directions. This contention can be sustained only by an unjustifiably 
narrow construction of the claim. 

Plaintiffs' seventh claim is for a combination made up of the id- 
lowing elements: (1) A long narrow compartment having a trackway 
adapted to inclose several cars. (2) Closures for the ends of the com- 
partments. (3) Air ducts located in the upper part of the compart- 
ments adjacent to the roof. (4) Down-take flues connected with those 
of the ducts which are for hot air, said flues being open on the inner 
sides near the bottoms. (5) Return duct, located adjacent to the roof 
and communicating with the upper portion of the room. (6) A blower 
and casing adapted to receive air from the return flue and force it 
across a heater into the hot-air ducts. (7) Means for controlling the 
admission of fresh air. The last of these defendant says it has not, 
but the doors and windows in its blower house serve the purpose suf- 
ficiently well. I am, however, reluctantly constrained to agree with 
defendant that the third and fourth elements are limited to the specific 
construction of air ducts, shown in plaintiffs' patent. If so, this sev- 
enth claim cannot be read upon the defendant's structure, nor for a 
like reason can the eleventh. 

It follows that the four claims in suit are valid, but that defendant 
does not infringe either 7 or 11, but does infringe 20 and 23. A decree 
in accordance with this conclusion may be drafted. 
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E0ENI6 y. MORBI& 

(District Oourt, E. D. New York. June 19, 1917.) 

Patents «5»316 — Suit fob Infbinoeicbnt — Jubisdiotioit to Gbakt Ditfeb- 
ENT Belief. 

Where it has been determined that a suit for infringement will not lie 
because of defendant's ownership of an interest in the patent, the jurisdic- 
tion of the court under the patent statute is exhausted, and unless some 
other ground of jurisdictloa exists, such as diversity of citizenship, it 
cannot retain the suit to grant relief by way of accounting. 

In Equity. Suit by William J. Koenig against Israel Morris, doing 
business as the Dandy Novelty Company. Dismissed for want of 
jurisdiction. 

Isaac B. Owens, of New York City, for plaintiff. 
George W. McKenzie, of Brooklyn, N. Y., for defendant 

CHATFIELD, District Judge. This action was tried in equity for 
infringement of patent and for an accoimting. It appeared that the 
defendant had obtained from an original purchaser a one-fourth inter- 
est in the patent rights of the plaintiff and had also succeeded to a 
one-fourth interest in a partnership which for a term of years was 
formed between the patentee and the original purchaser to put the 
device upon the market. It appears from the record that since that 
time the plaintiff had been manufacturing the article in question with- 
out accounting to the defendant, and 3iat the defendant had been 
manufacturing the article without accounting to the plaintiff. This 
situation has resulted from ordinary differences between the plaintiff 
and defendant in their firm relations. The defendant sought to dis- 
miss the action upon the ground that infringement of ^ the patent could 
not be charged against one who held by assignment a share in the pat- 
ent rights, without reference to the amount or interest in the patent 
which he might hold. Drake v. Hall, 220 Fed. 905, 136 C. C. A. 471 ; 
Central Brass & Stamping Co. v. Stuber, 220 Fed. 909, 136 C. C. A. 
475; Blackledge v. Weir & Craig Mfg. Co., 108 Fed. 71, 47 C. C. A. 
212; Lalance & Grosjean Mfg. Co. v. National Enameling & Stamp- 
ing Co. (C. C.) 108 Fed. 77, 

The plaintiff sought to add to the charge of infringement of patent, 
and as a reply to the defense just mentioned, an allegation that he had 
been defrauded in the original assignment of an interest in the patent, 
and that he could therefore disavow that assignment and charge the 
defendant as an infringer, who had no rights to the patent itself. The 
situation was so apparent, and the parties seemed to be so plainly pur- 
suing their different ways with belief in their own good faith, that the 
court, with the consent of both parties, substantially allowed an amend- 
ment of the pleadings during the trial and pending the decision of the 
case. The action was thus modified upon the finding by tiie court 
that the plaintiff had, in such a way as to be bound, assigned a one- 
fourth interest in the patent. The action was changed into one for an 
accounting and the defendant was directed to pay to the plaintiff 
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three-fourths of his net profits, after deducting a suitable amount for 
his own services. Kinsman v. Parkhurst, 59 U. S. 289, 15 L. Ed. 385; 
Marston v. Swett, 66 N. Y. 206, 23 Am. Rep. 43. The defendant then 
changed attorneys, and appKcation was made to reopen the action so 
as to allow the defendant to claini a one- fourth interest in the net prof- 
its of the plaintiff, over and above the cost of production, with rea- 
sonable compensation to the plaintiff for his services. 

The parties thereupon agreed, in hearings before the court, to woric 
out some basis for a computation of what would be equivalent to a 
royalty or to agree upon some method by which the placing of the de- 
vice upon the market could be treated as the efforts of one concern. 
The formation of a corporation, which should make use of the abilities 
of both the plaintiff and the defendant, and which should divide the 
net profits on the basis of three- fourths and one-fourth, was suggested, 
while in another form the defendant agreed to give up any right to 
the patent and to manufacture, under royalty,' if the plaintiff would 
not enter into business rivalry in the same territory. The parties have 
not succeeded in any agreement upon the course to be pursued. The 
matter has now been submitted upon the defendant's objection that no 
accounting can be compelled, so long as the finding that he is a one- 
fourth owner in the patent shall stand. 

It is evident that the period of partnership for which the parties 
originally agreed has long since expired. No partnership as such is 
shown by mere assignment of patent. Drake v. Hall, supra. No dam- 
ages for unlawful use of the patent right can be granted in the ac- 
tion. Mathers v. Green, 1 Law Reports, Chancery Appls. (29 and 30 
Vict.) 29. It would be a strange illustration of the futility of a resort 
to a court of equity and a striking example of an invasion of rights 
where no remedy, even in equity, could exist, if a party by purchase 
of a share in the? net proceeds of a patent, could thereby enter into com- 
petition successfully with the original patentee and force him out of 
the market by monopolizing the patent in the territory where both par- 
ties were operating. The broad authority given to a court of equity 
to do substantial right would imply that a court should not allow it- 
self to be made helpless by the interposition of a technical defense, 
which would avail only to the particular cause of action for damages 
by reason of infringement of the patent, which cause of action is ordi- 
narily brought into equity through the asking for an injunction. In 
the present action, the action is brought into equity through an appli- 
cation for an accounting, based upon a charge of fraud and of a con- 
tinuation of partnership rights, where no extension of the partnership 
has in' terms been entered into. But, when it has been found that no 
right of action for infringement of patent will lie, the jurisdiction of a 
court of the United States has been exhausted unless some other 
ground, such as diversity of citizenship, gives the court jurisdiction 
over the subject-matter of the action. In tfie cases cited above, where 
any relief in the way of an accounting was granted, the court was not 
ousted of jurisdiction, when it held Siat a suit for infringement was 
not possible. In the present case there has been no final decree. The 
matter is still in the court, and it is the court's duty, when its juris- 
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diction is exhausted, and when it has no power to litigate any fur- 
ther issues, to dismiss the action, although the parties have not raised 
the questicMi of jurisdiction. Consent will not confer jurisdiction over 
parties to hear an issue which is not within the jurisdiction of the court 
to kear and determine, as soon as it has been held that no basis of valid 
jurisdiction exists. 

The present action cannot be heard as an action for infringement. 
The court, therefore, has nothing which it can hear, and the action 
must be dismissed, as both parties are shown by the record to be citi- 
zens of the state of New York, and no basis for the exercise of juris- 
diction over them or their differences as to their contractual relatione 
can be found. 



SPEIDEL et al. y. N. BARSTOW CO. 

(District Court, D. Rhode Island. July 27, 1917.) 

No. 60. 

1. Wab ^=5>10(2) — AuBv Enemies— Right to Maintain Sxtit. 

An alien enemy resident in his own country Is under disability during 
the- war to institute and maintain a suit in tliis country, but this disabil- 
ity does not attach to alien enemies resident in this country. 

2. Wab ^=s>10(2) — Suit fob Infbinoement of Patent— Effect of Wab. 

A cause of action for infringement of a patent is indivisible, and where 
complainants in an infringement suit were partners and subjects of the 
German government, Eoioe residing in this country and some in Germany, 
on the declaration of a state of war between the two countries, the court 
will not dismiss the suit without prejudice as to the nonresident com- 
plainants, nor will it dismiss it entirely, but will stay it during the con- 
tinuance of the war. 

In Equity. Suit by F. Speidel and others against the N. Barstow 
Company. On motion to dismiss bilL Denied. 
See, also, 232 Fed. 617. 

Arthur P. Sumner, of Providence, R. I., for plaintiffs. 
Cook & Cook, of Providence, R. I., for defendant. 

BROWN, District Judge. The case is before the court upon the 
following motion: 

"1. And now comes the defendant herein and respectfuUy represents to this 
honorable court that, as appears of record in the pleadings herein, the plain- 
tiffs are Predrich .and Eugene Speidel, cdtizens of the German Empire, and 
subjects of the German Emperor, and residents of Pfor^eim in the Grand 
Puchy of Baden, and Wilhelm Forstner and Walter Forstner, subjects of the 
German ESmperor and residents of iProvidence, Rhode Island. 

'*2. That, as this honorable court has Judicial notice, a state of war no\^' 
exists between Germany and the United Statea 

"3. That the plaintiffs herein are, therefore, alien enenifles, and are without 
right to ask for or obtain the relief sought by said bUl while said state of war 
continues. 

^'Wherefore the defendant moyes that this action be abated, and that the 
bUl of complaint herein be dismissed without prejudice." 

^s>For other crbm b«« same topic ft KBY-NUMBER In all Key-Numbered DlgesU Jb IndoTea 
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The bill for infringement of letters patent 890,896 was filed Febru- 
ary 9, 1916, before the declaration of a state of war. It alleges that 
the plaintiffs are the lawful owners of the patent, and are copartners 
in business under the firm name of F. Speiael Company, with a regu- 
lar and established place of business in Providence, R. I. It prays 
for an injunction, for an account of profits and damages, and also 
prays for threefold damages. 

[ 1 ] It is conceded by plaintiffs' counsel that an alien enemy resident 
in his own country is under disability during the war to institute and 
maintain suit. That this disability applies to Fredrich and Eugene 
Speidel seems well settled by authority. According to good authority, 
however, this disability does not attach to the alien enemy plaintiffs 
resident in this country. Story's Equity Pleading, .§§ 51-53, 724; 
Cooper's Chancery Pleading, 246, 247 ; Story's Pleadings in Civil Ac- 
tions, .pp. 10-12. See, also, a useful collection of authorities in "The 
Co-operator," June, 1917, p. 51 et seq. 

It is unnecessary, however, to review the authorities, in view of our 
conclusion as to the proper order in this case. 

[2] Assuming for the purposes of tliis motion that two of the 
plaintiffs are not tmder disability to sue, while two are under such 
disability by reason of their enemy nationality and their residence in 
Germany, the plaintiff suggests that to preserve the jurisdiction of 
this court the bill may be dismissed without prejudice as to the non- 
resident plaintiffs. The result of this, however, would be to expose 
the defendants to two suits for the identical subject-matter, and, should 
the defendant prevail in the first suit, the decree would afford it no 
protection against a second. Furthermore, an injunction would inure 
to the benefit of the nonresident as well as of the resident plaintiffs. 

It seems entirely impractical also to proceed to an accounting of 
damages and profits and to make a decree therefor, and possibly 
a decree for threefold damages, and to provide that it should not give 
to the nonresidents profits or damages to which, during war, tiiey 
would have no right. 

The defendant is entitled to contest the validity of the patent in a 
single suit, and, if liable for profits and damages, there is but a single 
liability. The defendant could not be called upon to pay two judg- 
ments for profits and damages, one upon a suit by the resident plain- 
tiffs, and one upon a suit by the nonresident plaintiffs after the termina- 
tion of war and of their disability. "The monopoly granted by letters 
patent is one entire thing and cannot be divided into parts," except 
as authorized by the patent laws. Waterman v. Mackenzie, 138 U. S. 
252, 255, 11 Sup. Ct. 334, 34 L. Ed. 923; Pope Mfg. Co. v. Gormully 
(No. 3) 144 U. S. 248, 12 Sup. Ct. 641, 36 L. Ed. 423. The plaintiffs, 
therefore, are asserting and the defendant denying an indivisible right ; 
and the defendant can be liable only to a single money judgment for 
violation of that right. 

These seem insuperable objections to a dismissal without prejudice 
to the plaintiffs, leaving two plaintiffs to prosecute the suit. But, even 
were equity rule 39 (ISfe Fed. xxix, 115 C. C. A. xxix) applicable, and 
if it could be read to confer upon this court a discretion thus to pro- 
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ceed, such discretion could not be so exercised as to expose the de- 
fendant to the burden and risks of two litigations and two judgments. 

The proper course in my opinion is that followed by Judge Speer 
in Plettenberg, Holthaus & Co. v. I. J. Kalmon & Co. (D. C.) 241 Fed. 
605, a case where all the plaintiffs were alien enemies resident in Ger- 
many, and which seems specially appropriate in a case where there is 
personal disability of some but not all the plaintiffs — to suspend the 
suit and all proceedings therein during the state of war, or until fur- 
ther order. 

The defendant may present a draft order accordingly. 



BABCOC?K LUMBER ft LAND CO. V. FERGUSON et aL 
(District Court, W. D. North Carolina. June 29, 1917.) 

1. Judgment ^=»660 — ^Ebboneous Judgment — Conclusiveness. 

In a suit to remove a cloud from complainant's title to land alleged to 
be within the Eastern District of Tennessee, defendants, claiming under a 
grant from the state of North Carolina, by plea In abatement and answer 
raised the Issue that the land was situated in North Carolina, and this 
issue was decided against them. Subsequently a petition for a bill of re- 
view on the ground that undoubted testimony had been discovered that 
the land was in North Carolina was denied, and the decree affirmed by 
the Circuit Court of Appeals and the Supreme Court. Held, that the 
decree confirmed complainant's title to. the laud, though the land was east 
of the line subsequently established by the Supreme Court as the true 
line between the two states. 

2. Judgment ^=»17(3) — Pbocess to Suppobt — Substituted Sebvioe. 

Where a decree was entered by default in the District Court for the 
Eastern District of Tennessee, after substituted service In North Carolina 
upon a resident of that state, who failed to appeal or plead, he was bound 
by the judgment. 

3. Quieting Ttfle «=>7(2) — Cloud on Tttlb — ^Instbuments Constituting 

Cloud. 

A deed from those claiming title to land which was declared void in a 
prior suit was a cloud upon the title to the land which should be removed. 

4. Advebsb Possession ^=100(1) — Extent op Possession — ^Extending Pos- 

session TO Bound ABIES. 

A complainant in possession of all lands within a common boundary 
« described in the bill in a suit In which his title was confirmed was in 
possession of the whole of the land within such boundary, unless an ad- 
verse possession to some designated part or parts had intervened, though 
the land consisted of several distinct parcels, each claimed by one of 
several adverse claimants. 

6. Advebse Possession <g=>74— Colob of Title — ^Decbeb Confibming Title. 
A decree purportlDg to confirm complainant's title to land in a suit to 
remove a cloud and successive deeds from those claiming under such 
decree were color of title, and uninterrupted possession thereunder for 
more than seven years gave title, even though the decree did not operate to 
confirm the title. 

6. Infants ^=»24 — ^Advebse Possession — Suspension bt Infanot. 

Where limitations had begun to run in favor of one in the adverse 
possession of land while a claimant of the land was living, the latter's 
death and the minority of his heirs did not affect the operation of the 
statute. 

^=9Por o^.ber cases see same topic ft KEY- NUMBER in all Key-Numbered DigesU A Indexes 
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In Equity. Suit by the Babcock Lumber & Land Company against 
J. W. Ferguson and another. Decree for complainant. 

Merrimon, Adams & Adams, of Asheville, N. C, for plaintiff. 
F. A. Sondley and M. W. Brown, both of Asheville, N. C, for de- 
fendants. 

BOYD, District Judge. The facts in this case are substantially 
these : The complainant in this case derives title under the decree in 
the Hebard Case, hereafter referred to, in the following manner: That 
is, Hebard sold and conveyed by deed the lands involved in the Ten- 
nessee suit to P. C. Blaisdell and others, on the 16th day of July, 1900 ; 
P. C. Blaisdell et al. sold and conveyed the lands to the Smoky Moun- 
tain Land & Lumber Company on the 28th day of January, 1901 ; and 
the last-named sold and conveyed them by deed to the Babcock Lum- 
ber & Land Company, the present complainant, on the 8th day of May, 
1907. 

Charles Hebard filed a bill in equity against D. W. Belding and 
others, in the Circuit Court of the United States for the Eastern Dis- 
trict of Tennessee, on the 16th of January, 1896. Among the defend- 
ants named in the bill was R. L. Cooper, of Cherokee county, N. C. 
Cooper was served with subpoena on the SOth day of March, 1896, 
under the provisions of the act of Congress authorizing substituted 
service. He failed to appear and answer, and a decree pro confesso 
against him was taken on the l^th day of August, 1896. 

The purpose of Hebard's bill was to remove cloud from title to 
about 40,000 acres of lands alleged in the bill to be located in the East- 
em District of Tennessee. Included within this 40,000 was 640 acres 
which was claimed by R. L. Cooper by virtue of grant No. 8573, issued 
by the state of North Carolina on May 26, 1888, and this last is the 
tract involved in this controversy, and which J. W. Ferguson and J. C. 
Blanchard claim to have purchased and to have title therefor at the 
time of the bringing of the present suit. There were a number of 
small tracts or parcels of land claimed by various p>ersons defendants, 
included within a common boundary of the land of which Hebard 
alleged that he was owner and in possession. 

A final decree was entered in the cause on the 10th day of June, 
1899, in which it was decided by the court that Hebard was the owner 
of the land within the boundary alleged, that he was is possession of 
the same, and that the several titles or interests claimed by the defend- 
ants were invalid and void, among such titles being the grant to R. L. 
Cooper. 

In the suit the location of the line between North Carolina and Ten- 
nessee was in controversy, made so by the averments in the bill ; but 
on the 9th of March, 1898, a plea in abatement was overruled, and then 
the issue was raised by the answer of one or more defendants, particu- 
larly in that of J. W. Cooper, who was the father of R. L. Cooper, and 
who also set up a claim to some part of the lands described in the bill. 
But the court held that the lands described in Hebard's bill were in the 
state of Tennessee, and, as before stated, decreed Hebard the owner 
and in possession, and that the claims of the defendants were void. 
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In 1909 a petition was filed in the Circuit Court of the United States 
for the Eastern District of Tennessee, praying for a bill of review, 
assigning elspecially as a basis for the prayer that undoubted testimony 
had been discovered after the entry of the decree showing that the true 
line between the states of North Carolina and Tennessee was farther 
west than Hebard's bill represented. 

In the meantime, in 1904-, R. L. Cooper had died leaving a widow 
and two minor children, but the latter were made parties to the peti- 
tion by next friend. Pending this proceeding W. R. Hopkins and oth- 
ers became interested as owners of the lands claimed by the defendants 
in the original bill, and the Smoky Mountain Lumber Company be- 
came a party by reason of having purchased the lands embraced in the. 
original bill, or at least a part of the same, from Hebard, in which pur- 
chase was included the tract now in controversy. 

Finally leave to file a bill of review was denied by the trial court on 
the 8th of September, 1909, and in a case stated, in Equity, D. W. 
Belding, M. M. Belding, A. N. Belding, Henry Stix, Nathan Stix, 
and oAers against Chas. Hebard, and in a case stated, William R. 
Hopkins and others against Chas. Hebard, an appeal from the deci- ' 
sion of the court denying leave to file a bill of review was taken to 
the United States Circuit Court of Appeals for the Sixth Circuit on 
the 29th of October, 1909. 

The principal basis, as before Stated, upon which the bill of review 
was sought and insisted upon was **that the newly discovered evidence 
showed that the lands claimed by the complainant in the original case 
were to the east of the true boundary line between the states of North 
Carolina and Tennessee, and within the state of North Carolina, and 
not within the boundaries of the state of Tennessee, and for this rea- 
son the Circuit Court of the United States for the Eastern District of 
Tennessee was without jurisdiction over the said land or to determine 
the title thereto." Upon this appeal the Circuit Court of Appeals af- 
firmed the ruling of the trial court (194 Fed. 301, 114 C. C. A. 261), 
and thereupton the case was carried to the Supreme Court of the United 
States, which latter court at October term, 1914, affirmed the decision 
of the Circuit Court of Appeals (235 U. S. 287, 35 Sup. Ct. 26, 59 L. 
Ed. 232) ; and at the said term the case instituted by the state of North 
Carolina against the state of Tennessee, having for its purpose the 
definite determination and settlement of the true line between the two 
st^ites, was determined (235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97), lo- 
cating the true line between the states farther west, so as to leave* a 
part, if not all, of the lands involved in the original Hebard bill on the 
North Carolina side of the line, and within this part was included the 
tract claimed by R. L. Cooper, and which is the subject of the present 
controversy. 

[1] Upon these facts the court here is called upon to determine 
whether or not the decree in the Hebard Case in the United States 
Circuit Court for the Eastern District of Tennessee had the eflFect to 
confirm the title of Hebard to the land described in his bill ; notwith- 
standing, it was afterwards ascertained, when the true line between 
the states of North Carolina and Tennessee was established, that a 
243 P.— 40 
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part of the lands were in North Carolina, and particularly, as before 
stated, that part of it now in controversy here. 

After mature consideration, I have come to the conclusion that un- 
der the law as declared by the Circuit Court of Appeals in this circuit, 
in the case of Anderson et al. v. Elliott, 101 Fed. 609, 41 C. C. A. 521, 
the complainant is the owner of the Cooper tract, and that defendants, 
who claim under R. L. Cooper, are estopped by the Hebard decree 
to deny complainant's title. In that case Stevenson and others, in a 
suit against Lovingood and others, brought in the Circuit Court of the 
United States for the Eastern District of Tennessee, obtained judg- 
ment for the possession of certain lands- alleged to be situated in Mon- 
.roe county, Tenn. Among the defendants was Jasper Fain, whom it 
was afterwards discovered lived in Cherokee county. He was brought 
cnto court by substituted process, under the provisions of the act of 
Oongress of March 3, 1875, c. 137 (18 Stat. 470), but he did not appear 
or file answer or other pleading. The case proceeded to judgment, and 
the plaintiff was declared to be the owner of the lands described in 
the pleadings, and the claims of title set up by defendants were de- 
clared invalid. The land which Fain claimed and which was involved 
in tlie suit turned out, upon a settlement of the true line between North 
Carolina and Tennessee, which took place after the judgment in the 
suit referred to above, to be in North Carolina. Execution was issued 
to dispossess Fain, and the marshal for the Eastern District of Ten- 
nessee proceeded with the process for the purpose of ousting him; 
but when he went to the premises of Fain he agreed to vacate later on 
if he was allowed to remain undisturbed at that time. After that Fain 
declined to vacate, and the marshal, with a posse, came again with the " 
writ of possession, and went upon the lands for the purpose of execut- 
ing it, when Fain caused him and his posse to be arrested upon a war- 
rant issued by a justice of peace of Cherokee county, for, as was charg- 
ed in the warrant, unlawful and malicious trespass, a proceeding found- 
ed upon a statute of the state of North Carolina. The offense alleged 
against the officers was based on the fact that they went upon the lands 
for the puipose of executing a writ issued from the state of Tennessee. 

When under arrest these officers sued out a writ of habeas corpus 
from the judge of the United States District Court for the Western 
District of North Carolina, who upon a hearing refused to discharge 
them, and an appeal was taken to the Circuit Court of Appeals for 
the Fourth Circuit, where the decision of the District Judge was re- 
versed, and the petitioners for the habeas corpus discharged. The 
opinion in this case, which is Anderson et al. v. Elliott, reported in 101 
Fed. 609, 41 C. C. A. 521, particularly decides the principal question 
in the case now in hand. The second paragraph of syllabus reads as 
follows : 

"A defendant personaHy served with process In a suit In a federal court to 
recover land, wbo makes default, is bound by a judgment therein awarding 
possession of the land to the plaintiff, and he cannot attack its validity on the 
ground that the land is situated in another state, and beyond the jurisdiction 
of the court, where the boundary line between the two states is in dispute, by 
Instituting proceedings in the courts of the state in which he claims to reside, 
and causinii the arrest of the marshal therein for attempting to execute such 
judgment." 
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His honor, Judge Goff, then the presiding judge of the Circuit 
Court of Appeals for the Fourth Circuit, ddivering the opinion, in 
the course of it, uses the following language : 

"It appears from the evidence that for some years past a controversy has 
existed, at the point where said land is located, as to the true boundary line 
between the states of North Carolina, and* Tennessee, and it seems that the 
authorities of both of those states have claimed and exercised authority and 
Jurisdiction over the land in controversy. The plaintiffs in said suit claimed 
title to the land under grants issued by the state of Tennessee, and in their 
bill they alleged that it was located within fhe boundaries of that state, and 
that it was within the Jurisdiction of the United States Circuit Court for the 
Northern Division of the Eastern District of that state. That court found, 
as a matter of fact, that the land was within its Jurisdiction, and decreed that 
the plaintiffs were entitled to the possession of the same. It is needless, so 
far as the questions now at issue are involved, for us to consider the charac- 
ter of said suit, whether it was instituted on the equity or the law side of 
the court, and whether or not the proceedings therein were regularly con- 
ducted, for the reason that, so far as the parties now before us are concerned, 
they are bound by the decree rendered therein. Clear it is that said court has 
Jurisdiction of such suits — a Jurisdiction expressly granted by statute — and 
equally clear is it that all the parties to the controversy were regularly be- 
fore it. The defendants to the suit could have made the defense before that 
court which they desire now to make in this proceeding — that is, that the land 
as a matter of fact is situated in North Carolina, and not in Tennessee — but" 
for reasons of their own they failed to do so, and they will not now be per- 
mitted to raise that question." 

As I see it, the decision of the Supreme Court in the case of North 
Carolina v. Tennessee, 235 U. S. 1, 35 Sup. Ct. 8, 59 L. Ed. 97, whilst 
not deciding the point directly, re-enforces and gives strength to the 
foregoing quotations from the opinion in Anderson et al. v. Elliott; 
for as stated in the facts, at the same term of the Supreme Court at 
which the state line case was decided, the petition for review in the 
Hebard Case was pending on appeal from the Circuit Court of Appeals 
for the Sixth Circuit, and the decision of the Court of Appeals de- 
nying leave to fUe a bill of review was affirmed. In the concluding 
paragraph, in the latter case, Mr. Justice McRe3molds, who delivered 
the opinion of the court says : 

"Notwithstanding our conclusion in the proceeding between the states of 
North Carolina and Tennessee, where the established facts in respect to the 
location of the dividing line were for the most part the same as those dis- 
closed in the record now before us, we think the decree of the Circuit Court of 
Appeals was right, and it is accordingly affirmed." 

In the course of the hearing of the present case, the question was 
raised by the defendants as to the validity of what is known as sub- 
stituted service of process from the federal courts. I think that the 
case of Anderson et al. v. Elliott, supra, settles that question also, at 
least as to this circuit ; for in the opinion will be found the following : 

"All of the defendants to said suit were duly served with process within 
the district where the suit was brought and in which they resided, except Jas- 
per Fain. As to him service was made under the provisions of section 8 of the 
judiciary act of March 3, 1875 (chapter 137, 18 Stat. 470 [Comp. St. 1916, f 
1089]). The defendants were all regularly summoned to appear, and ample 
time was given them, as required by law and the practice thereunder, in 
which to plead, and take all proper steps to protect their interests, as the 
same were aftected by said writ." 
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[2] I go further, and say that, taking the law as I understand it to 
be declared in the case of Anderson et al. v. Elliott, that where a de- 
cree was entered by default in Tennessee, after substituted service 
upon the defendant who fails to appear or to plead and permits judg- 
ment by default, he is thereafter bound by such judgment. 

[3] Adopting this view, the decree in the Hebard Case puts an end 
to the North Carolina g^ant to Cooper, under which the defendants in 
the present case claim; and in view of the fact that the defendants 
here hold a deed from thoSe claiming title under the North Carolina 
grant, which was declared void in the Hebard Case, I am of the opinion 
that this deed, so derived, itself constitutes a cloud upon complainant's 
title which should be removed, and that the deed held by defendants 
should be delivered up to be canceled. 

[4] Now, coming to the question of possession which has entered 
into this case. It was ascertained as a fact, and so declared by the 
Circuit Court of the Eastern District of Tennessee in the Hebard Case, 
that the complainant was the owner and in possession of all of the 
lands within a common boundary set out in the bill. The court must 
necessarily have taken this view, otherwise a bill to remove cloud from 
.title would not have been sustained. The complainant, therefore, be- 
ing in the possession within a common boundary surrounding the en- 
tire land, was in the possession of it in its entirety, or, in other words, 
was in possession of the whole of it, unless an adverse possession of 
some designated part or parts of it had intervened. The mere fact 
that there are several distinct parcels, each claimed by one of several 
defendants, would not affect, in my opinion, the question. If this be 
true, then the possession of the whole body of land of which Hebard 
was declared to be the owner began at least as far back as the entry 
of the final decree in the Hebard Case, which was in 1899. 

[5] I find no sufficient evidence to warrant the conclusion that this 
possession beginning at that time has been interrupted. The Hebard 
decree, even if it did not confirm title to the lands, I think was color 
of title ; and it is my view of the law, further, that the successive deeds 
from Hebard to Blaisdell, from Blaisdell to the Smoky Mountain Land 
& Lumber Company, and from the latter to the present complainant, 
are all color of title, and the possession under these instruments be- 
ginning, as stated, at the time of the decree, and continuing uninter- 
ruptedly for more than seven years from the beginning of the pos- 
session to the bringing of this suit, that the title of the complainant 
had by law ripened when the bill was filed. 

['8] The point is made that when R. L. Cooper died his children and 
heirs at law were minors, and that the statute of limitations would not 
run as against them ; but the statute having begun to run at the time 
of the entry of the Hebard decree, whilst Cooper was living, then the 
fact of his death, and that his heirs were minors, would not affect its 
operation — ^in other words, that it would continue notwithstanding such 
intervention. 

If the views expressed are consistent with the law, then the com- 
plainant would be the owner of the lands io controversy whether the 
Hebard decree confirmed title or not, and the bill in the present case 
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alleges actual possession on the part of complainant, and the answer 
of the defendants, as I construe it, practically admits that averment. 
So that in any view of it, according to the law as I understand it, I 
am constrained to hold that the complainant is the owner and in pos- 
session of the land in controversy, and that defendants' claim to title 
is fictitious and void ; therefore it is declared by the court now to be 
a cloud upon complainant^s title. 

A decree will be drawn in accordance with the views herein ex- 
pressed. 



OHIO BRASS CO. v. HARTMAN ELECTRICAL MFG. CO, 

McTIGHE IMP. CO. Y. SAME. 

(District Court, N. D. Ohio, E. D. May 5, 1917.) 

CoTTBTS ^=»347 — Federal Coubts — Pleadino — Set-Off and Countebolaik. 
The purpose of the provision of equity rule 30 (201 Fed. v, 118 C. O. A. 
V) permitting a defendant in his answer to "set out any set-ofT or 
counterclaim against the plaintiff which might be the subject of an in- 
dependent suit In equity against him" Is to simplify pleading only, and 
not to create a new equity practice, and It does not authorize the setting 
out of any cause of action cognizable in equity, regardless of whether 
or not it is a proper subject of set-ofT or counterclaim. 

In Equity. Suits by the Ohio Brass Company and by the McTighe 
Improvement Company against the Hartman Electrical Manufacturing 
Company. On motions to strike counterclaim from answers. Mo- 
tions granted. 

Brown, * Nissen & Sprinkle, of Chicago, 111., for plaintiffs. 
Albert Lynn Lawrence, of Cleveland, Ohio, for defendant. 

WESTENHAVER, District Judge. These two suits are based upon 
the same patent, alleging infringement by the defendant. The answers 
deny infringement and challenge the validity of the patent sued on. 
In addition thereto each answet pleads a counterclaim as follows : 

"And this defendant pleads, by way of counterclaim, that the plaintiff In- 
dividually and acting in conspiracy with its putative licensee, Ohio Brass 
Company, of Mansfield, Ohio, and others unknown to the defendant, has dam- 
aged and is damaging this defendant, by unlawful and unfounded threats of 
suit against its customers, and by unfair competitive methods and business 
practices, all with respect to said 'Simplex Bond,' to an extent not yet ascer- 
tained by this defendant, but here alleged in excess of the statutory amount 
of three thousand dollars (^,000), exclusive of interest and costs, and it there- 
fore prays an accounting and recovery of the actual damages incurred." 

These motions are to strike out this counterclaim, and three grounds 
are urged in support thereof : 

(1) That these allegations are not sufficient to state an equitable 
cause of action. 

(2) That the facts contained therein, even if amplified and properly 
pleaded, would state an independent cause of action in equity and not 
a counterclaim within the meaning of the second part of new equity 
rule 30 (201 Fed. v, 118 C. C. A. v). 
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(3) That the cause of action therein contained being cognizable m a 
federal court only because of diversity of citizenship, and the plain- 
tiff not being an inhabitant of the Northern district of Ohio, but of 
New Jersey, this court cannot take jurisdiction without the consent or 
waiver by plaintiff of his privilege of being sued in his. home district 

An exhaustive examination of the authorities was made by me 
shortly after the argument and submission of these motions. I have 
found them to be in conflict, and have withheld an announcement, in 
the hope that I might find time to write and file a suitable opinion. 
However, not finding sufficient time so to do, I am now filing this an- 
nouncement and memorandum in order not to delay parties in prepar- 
ing for trial. 

Manifestly the first objection is well taken. The counterclaim, as 
pleaded, consists primarily of a few conclusions of law and fact. It 
does not set forth operative facts sufficient to constitute a cause of ac- 
tion, 

I am of opinion that the motions should also be sustained on the 
second ground. It is upon this proposition that the authorities are 
in hopeless conflict, and an attempt to reconcile them is manifestly 
impossible. A large number of federal judges construing and inter- 
preting the latter part of new equity rule 30 have reached a conclu- 
sion which requires this motion to be granted, while a number of oth- 
ers have reached the opposite conclusion. I am of opinion that the 
weight of reason and argument is with the former group, and have de- 
cided to adopt that ruling and adhere to it until a different ruling is 
made by some tribunal whose authority is controlling upon nie. 

The line-up of federal judges in favor of the ruling now being made 
•is as follows: In Terry Steam Turbine Co. v. B. F. Sturtevant Co. 
(D. C.) 204 Fed. 103, Circuit Judge Dodge ; in Williams Patent Crush- 
er & P. Co. V. Kinsey Mfg. Co. (D. C.) 205 Fed. 375, District Judge 
Hazel ; in Vacuum Cleaner Co. v. American Rotary Valve Co. (D. C.) 
208 Fed. 419, Circuit Judge Lacombe ; in Adamson v. Shaler (D. C.) 
208 Fed. 566, District Judge Geiger ; in Atlas Underwear Co. v. Coop- 
er Underwear Co. (D. C.) 210 Fed. 347, District Judge Geiger (reit- 
erating his holding in 208 Fed. 566) ; in Klauder-Weldon Dyeing Ma- 
chine Co. V. Giles et al. (D. C.) 212 Fed. 452, Circuit Judge Dodge 
(reiterating holding in 204 Fed. 103) ; in Sydney v. Mugford P-rinting, 
etc., Co. (D. C.) 214 Fed. 841, District Judge Thomas; and in Christen- 
sen V. Westinghouse .Traction Brake Co. (D. C.) 235 Fed. 899, Dis- 
trict Judge Thomson. The best statement of the reasons for the hold- 
ing^ made in these cases is by Judge Thomson in the case last cited. 

The line-up against the ruling is as follows : In Marconi Wireless 
Telegraph Co. v. National, etc., .Co. (D. C.) 206 Fed. 295, District 
Judge Chatfield; in Salt's Textile Mfg. Co. v. Tingue Mfg. Co. (D. C.) 
208 Fed. 156, District Judge Martin; in Electric Boat Co. v. Lake 
Torpedo Boat Co. (D. C.) 215 Fed. 377, District Judge Rellstab. 

The contention is made that in United States, etc., Bolt Co. v. 
Kroncke Hardware Co., 234 Fed. 868, 148 C. C. A. 466, the Circuit 
Court of Appeals, Seventh Circuit, adheres to the ruling of the cases 
last cited. The Circuit Court of Appeals was reviewing the judgment 
of Sanborn, District Judge, in the same case, reported 216 Fed. 186, 
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and reversed Judge Sanborn's decision on jurisdictional grounds only. 
A careful examination of both opinions convinces me that attention 
was given almost entirely to the jurisdictional question involved, name- 
ly, whether a counterclaim might thus be brought into the case with- 
out diversity of citizenship, or some other grounds of federal jurisdic- 
tion, and not upon the true meaning and construction of new equity 
rule 30. I do not regard the decision as giving any substantial sup- 
port to the defendant's position. 

That part of new equity rule 30 involved is as follows : 

"The answer must state In short and simple form any counterclaim arising 
out of the transaction which is the subject-matter of the suit, and may, with- 
out cross-bill, set out any set-off or counterclaim against the plaintlfT 
which might be the subject of an Independent suit in equity against him, and 
such setoff or counterclaim, so set up, shall have the same effect as a cross- 
suit, so as to enable the court to pronounce a final judgment in the same 
suit both on the original and cross-claims." 

This rule was intended to simplify equity pleading, and not to revo- 
lutionize equity practice. All agree that it cannot enlarge the jurisdic- 
tion of a federal court, or of a court of equity. The set-off or coun- 
terclaim must manifestly, therefore, be one cognizable in a court of 
equity ; that is, it must be such as could be made the subject of an in- 
dependent suit in equity. Manifestly, also, the jurisdiction of the fed- 
eral court cannot be enlarged by this rule. Obviously, it seems to me, 
the purpose of this rule was to simplify pleading only, and not to cre- 
ate a new equity practice, and thus permit, under the guise of setting 
up a set-off or counterclaim, the bringing forward of any matter which 
will make an independent cause of action cognizable in equity. 

Attention is directed to the permissive, or latter, part of the rule. 
The defendant may, without cross-bill, set up any set-off or counter- 
claim, and a pleading in that form shall have the same effect as a 
cross-suit. The intention, it seems obvious, was to dispense with the 
formal cross-bill, or the formal cross-suit, but not to change or to en- 
large the practice and jurisdiction of equity. 

The reply is made that this construction restricts the permissive part 
of the rule, so that it has no greater effect than the mandatory or pre- 
ceding part. This does not follow. The mandatory counterclaim is 
obviously a substitute for the common-law remedy of recoupment, and 
is intended to be strictly so limited. The permissive part is intended to 
provide for the set-off and the statutory counterclaim previously cog- 
nizable in equity. Equity had jurisdiction whenever equitable rea- 
sons existed to entertain a suit to protect the right of set-off. A coun- 
terclaim is of statutory origin and has no well-defined meaning. Its 
nature and extent differ in different states. One characteristic of a 
counterclaim common to all jurisdictions, however, is that it is a mat- 
ter to be brought forward as an answer to and in extinguishment of 
the claim made by the plaintiff, and it differs from the common-law 
recoupment chiefly in that the defendant, asserting a statutory counter- 
claim, is permitted, not only to extinguish the plaintiff's claim, but to 
recover judgment for the excess, if any, due him. 

The minority reasoning construes set-off or counterclaim as syn- 
onymous with cause of action cognizable in equity, as these words are 
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used in equity rule 26 (201 Fed. v, 118 C. C. A. v). If dieiramers of 
this rule had intended this consequence, they could easily have ex- 
pressed that intention by using the words "cause of action cognizable 
in equity," instead of "a set-off or counterclaim which is the subject of 
an independent suit in equity." There is a wide difference between a 
cause of action cognizable in equity and a set-off or counterclaim which 
may be the subject of an independent suit in equity. The minority rea- 
soning ignores this distinction. It breaks down all difference between 
a cause of action cognizable in equity and a set-off or counterclaim. 

Such in brief are the reasons making for the majority contention, 
and which have led me to sustain the motions on this ground. This 
conclusion renders unnecessary a consideration of the. third ground. 
An exception may be noted on behalf of the defendant to this ruling. 



Id re H. ft L. JARMULOWSKT. Ex perte BORTZ. Bx parte 
ATTIB BROS. 

(District Court, S. D. New York. July 14, 1917.) 

L Banks and Banking €=»159 — Deposit op Checks— Effect. 

Where checks Indorsed In blank are deposited with a bank, and an to- 
mediate credit Is entered in the passbook to the depositor, the checks at 
once become the property of the bank, but the bank's right to the checks 
depends upon the depositor's immediate and unconditional right, not mere- 
ly as a favor, to draw upon the deposit, and. If the depositor did not have 
such right until collection, tJie bank did not become the owner; hence a 
bank does not become the owner of checks deposited with it, where the 
passbook expressly declared that deposits of checks should not be drawn 
against until collected. 

2. Banks and Banking ^=»1 5^— Deposit of Checks— Effect. 

Where the passbook of a depositor declared that deposits of cheeks 
should not be drawn upon until collection, the bank does not become the 
owner of checks deposited with It, unless such rule is expressly waived, 
and the depositor given the right to draw at once, though the depositor 
may be allowed to draw on such, deposits as a matter of grace. 

3. Banks and Banking ^s»166(2) — ^Deposits— Rights of Depositor. 

Where private bankers, at the time they received deposits of checks, 
knew of their insolvency, and such checks were not collected until after 
possession of their assets was taken by the bank examiner, the receiver, 
appointed by the bankruptcy court, cannot, the checks having been sub- 
sequently collected, retain the proceeds as against the depositors. 

In Bankruptcy. In tho matter of the bankruptcy of H. & L. Jar- 
mulowsky. Ex parte petitions by Benjamin Bortz and Attie Bros., 
opposed by the receiver. Order for petitioner on the Bortz petition, 
and for reference on the Attie Bros, petition. 

This cause comes up upon petitions by depositors of two private bankers 
hitherto doing business in the city of New York, under the following drcura- 
stances: The petitioners opened accounts with the private bankers some 
time before May 10, 1917, on the opening of which they received passbooks 
which contained as part of the conditions under which the account should 
be kept, the following language: **Deposits of currency or coin may l>e 
drawn against after deposit, but deposits of checks shall not be drawn against 
until collected." On the 10th of May the depositors deposited certain checks 
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In their account with the private bankers and received immediate credit m 
their passbooks for the same. The checks were in each case drawn by per- 
sons other than depositors, and were made payable, some in the .city of New 
York, and some without. Nothing appeared on the deposit to indicate whether 
or not the depositor was to have the right immediately to draw upon the 
checks, and that question is to be determined upon the bare facts as stated. 
On May 11, 1917, the bank examiner of the state of New York took posses- 
sion of the assets of the private bankers, who never opened th^r doors after 
May 10th. The checks so deposited on ^e 10th were not collected until the 
11th or later, and the petitioners now claim that the bankers received them 
as trustees, and for collection only, and that they are entitled to the proceeds 
of the collection in the hands of the receiver. 

The respondent, who Is the receiver, appointed after the state superintend- 
ent of banks took possession, flies an afQdavit alleging that the rule contained 
in the passbooks was expressly waived by one of the petitioners, Attie Bros., 
and that it was customary for the bankrupts to allow their regular business 
customers to withdraw money against uncollected checks. The petitioners 
likewise allege that the bank was Insolvent, and known to the private bank- 
ers to be insolvent, on May 10th, when the checks were rec^ved. 

Norman M. Behr and Virginius V. Zipris, both of N/sw York City, 
for petitioners. 

Milton M. Sittenfield, of New York City, for receiver. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1^ 2] The question as stated in St. Louis & San Francisco Railroad v. 
Johnston, 133 U: S. 566, 576, 10 Sup. Ct. 390, 33 L. Ed. 683, is in prin- 
ciple .only a question of fact; i. e., whether the bank, on receiving the 
check, intended to become the owner and give the depositor an im- 
mediate credit, or whether the intent was that the bank should hold the 
checks for collection, and that the depositor should have no credit until 
the proceeds were received. It is pretty generally accepted law that, 
where nothing appears but the receipt of the checks indorsed in blank 
or for deposit, and an immediate credit in the passbook to the depo'si- 
tor, the checks at once become the property of the bank and cannot be 
followed. Metropolitan National Bank v. Loyd, 90 N. Y. 530; Lyons 
v. Union Exchange Bank, 150 App. Div. 493, 135 N. Y. Supp. 121 ; Cra- 
gie V. Hadley, 99 N. Y. 131, 133, 1 N. E. 537, 52 Am. Rep. 9 (obiter) ; 
St. Louis & San Francisco R. R. Co. v. Johnston (C. C.) 27 Fed. 243 ; 
Brooks V. Bigelow, 142 Mass. 6, 6 N. E. 766. The bank's right, how- 
ever, depends upon the depositor's immediate and unconditional right, 
and not merely as a favor, to draw upon the deposit, and if it appears 
that the depositor did not have such right until collection the bank does 
not become the owner. Scott v. Ocean Bank, 23 N. Y. 289; King v. 
Bowling Green Trust Co., 145 App. IXv. 398, 129 N. Y. Supp. 977 ; 
Beal V. Somerville, 50 Fed. 647, 1 C. C. A. 598, 17 L. R. A. 291 ; Re 
State Bank, 56 Minn. 119, 57 N. W. 336, 45 Am. St. Rep. 454; Bal- 
bach v. Frelinghuysen (C. C.) 15 Fed. 675. Beal v. Somerville, supra, 
indeed, throws a little doubt upon the general rule, and seems to imply 
that the presumption is that the bank receives for collection unless the 
contrary appear. Where the checks are indorsed for collection only 
the case is of course beyond any questicin ; for example, in Balbach v. 
Frelinghuysen, supra, where the indorsement was for collection, but 
the depositor could draw at once, the indorsement prevailed. 
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[3] Applying these rules to the case at bar, it is quite dear that 
the private bankers would have become the owners of the checks at 
once, but for the provision in the passbook, "Deposits of checks shall 
not be drawn against until collected." In Attie Bros/ case, the receiver 
alleges that this provision was waived and that the depositor was ex- 
pressly given the right to draw at once. It will not be enough, however 
merely to show that the bank h^d permitted the depositors to draw. 
Nothing short of an agreement, express or implied by the course of 
dealing, to modify the passbook, will answer. On this issue of fact the 
receiver is entitled to be heard, and there must be a reference. At the 
time of the reference, if the receiver makes good his claim that the 
provision in the passbook was expressly modified, it will have to ht de- 
termined whether the private bankers were insolvent, and knew of their 
insolvency at the time of receiving the checks. If so, under well-estab- 
lished principles, the receiver cannot hold the proceeds. 

The order will be for the petitioner on the Bortz petition, and for a 
reference on the Attie Bros, petition. The matter of the rent deposit 
was disposed of on the argument. 



In re AARONS. 

(District Court, D. New Jersey. July 18, 1917,) 

Bankbuptct $=>385 — CoifPosmoN — Proof of Claims. 

Bankr. Act July 1, 1896, c. Ml, S 12, 30 Stat 549 (Comp. St 1016, f 
9596)i declares that, on a conlirmation of a composition, the consideration 
shall be distributed as the judge shaU direct, and the case dismissed, but 
that when the composition is not confirmed, the estate shaU be adminis- 
tered in bankruptcy as provided. The section, though requiring an ex- 
amination of the bankrupt' in open court, or at a meeting of his creditors, 
and the filing of schedule of his property and list of his creditors, does 
not require proof of claims. Section 57n (Comp. St. 1916, § 9641) de- 
clares that claims shall not be proved against an estate subsequent to 
one year after adjudication. Held, that such section obviously does not 
apply to compositions, and, the matter being left for bankruptcy court to 
determine in accordance with equitable principles, a creditor, listed as 
such, who did not prove his claim within a year, may thereafter apply to 
the court and participate in funds deposited with the clerk for composi- 
tion, for, funds having been deposited by the bankrupt for payment of 
such claim, ft would be manifestly inequitable to allow the bankrupt to 
defeat payment of the claim, because it was not proven. 

In Bankruptcy. In the matter of the bankruptcy of Michael Aarons. 
Application of J. W. Sullivan & Co., a corporation, to participate in 
funds deposited for composition, notwithstanding petitioner's failure 
to prove its claim within one year from adjudication. Petitioner al- 
lowed to prove claim and participate in fund. 

Bilder & Bilder, of Newark, N. J., for applicant 
Barney Larkey, of Newark, N. J., for trustee. 

DAVIS, District Judge. An involuntary petition in bankruptcy was 
filed on March 4, 1915, against the bankrupt in the above-stated cause, 
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Upon which he was adjudicated a bankrupt on the following day. On 
March 8, 1915, the bankrupt filed his schedules in bankruptcy, included 
in which was the claim of the said corporation, an unsecured creditor, 
for the sum of $542.54. The bankrupt made an offer in composition 
to his creditors of 40 per cent., 20 per cent, in cash and 20 per cent, 
in notes. A dividend of 20 per cent., declared by the referee March 
19, 1915, did not include the claim of the corporation, because it did 
not prove its claim against the bankrupt within one ^ear after the 
adjudication, assuming that, since this was a matter in composition 
and the offer of the bankrupt included the claim, the dividend, in ac- 
cordance with the schedules and offer of the bankrupt, would be paid 
without the necessity of proving the claim. Sufficient money was de- 
posited with the clerk to pay Sie per centum offered on this claim, 
as well as on others which were proved within the year after ad- 
judication. The question to be determined is whether or not the fail- 
ure to prove a claim included in the bankrupt's schedules, and not dis- 
puted, in a composition in bankruptcy, within one year from the ad- 
judication, forfeits the right to share in the offer made by the bank- 
rupt. 

Neither the Bankruptcy Act nor the rules of this court in terms pre- 
scribe the time within which a claim must be proved in a composition 
case. The provision of section 57n of the act, it would seem, does 
not apply to composition cases. Section 12 of the act provides that: 

"Upon the confirmation of a composition, the consideration shall be dis- 
tributed as the judge shall direct, and the case dismissed. Whenever a com- 
position is not confirmed, the estate shall be administered in bankruptcy as 
herein provid^." 

In composition cases, the act provides certain things which must 
be done, such as examination of the bankrupt in open court, or at a 
meeting of his creditors, the filing of the schedule of his property and 
list of his creditors, etc. ; but in such cases it has left to be adminis- 
tered by courts of bankruptcy, in accordance with equitable principles, 
many details, among which is the distribution of the consideration, 
composition fund, and proof of claims set forth in the schedules of 
the bankrupt. . 

In the absence of fraud or mistake, the bankrupt is bound by his 
schedules. There is no intimation of fraud or mistake in connection 
with the claim in question. It is not disputed by the bankrupt. One 
of the conditions upon which confirmation of the composition was 
made, and the passing of the estate back into the hands of the bank- 
rupt, ^as the agreement of the bankrupt to pay 40 per cent, of the 
claim in question along with the other claims. The court recognized 
this claim and had all the essential elements thereof before it. The 
money with which to pay the same was deposited with the clerk of 
the court and is^now in his hands. The bankrupt in effect says : 

"True, I included this claim in my schedules, do not dispute its correctness, 
and agreed to pay 20 per cent, thereof in cash, and in consequence had my 
estate returned to me; but the claimant did not prove his claim within one 
year, and therefore I should not be compeUed to pay it, although I made no 
such condition in my offer," 
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This would be most inequitable. It would doubtless be a better prac- 
tice for the creditors to prove their claims, and to do so within one 
year; but as Judge Coxe in the case of In re Basha & Son, 29 Am. 
Bankr. Rep. 225, 200 F. 951, 119 C, C. A. 335, said with reference to 
a creditor in a similar situation: 

"Was not the bank excusable for not having filed a formal proof? We think 
it was, and that the court should have permitted It to be filed nunc pro tunc.'* 

The claim may be proved at this time, and payment will be ordered, 
in accordance with the application, upon filing of the claim. 



SANDS et al. T. JAMES OARRUTHERS & CO., Limited. 
(District Court, S. D. New York. July U, 1917.) 

COUBTS ^=»321— FeDEBAI. CotTBTS— JUBISDICnON—SuiTS Bktwben CmZBNS 

AND Aliens— A8SI0NEEB. 

Under Judicial Code (Act March 3, 1911, c. 231) | 24, par. 1, 36 Stat 
1091 (Comp. St 1916, § 991). providing that no District Court shaU have 
cognizance of any suit upon any chose in action, in favor of any assignee, 
unless such suit might have been prosecuted in such court to recover 
upon such chose in action, if no assignment had been made, where aliens 
assigned a dalm against a Canadian corporation for breach of contract to 
a citizen of New .York, a suit by his administrators was within the ju- 
risdiction of the District Court, as the court would have had Jurisdiction 
of a suit by the alibi's administrators, if citizens, and the imputed in- 
capacity .of the assignee could not have a greater effect than the original 
incapacity of the assignor. 

At Law. Action by Esther H. Sands and another, administrators of 
the estate of Willard J. Sands, deceased, against James Carruthers & 
Co., Limited. On motion to remand. Motion denied. 

Motion by the plaintiffs to remand for lack of jurisdiction under the 
following circumstances : A firm of Belgians made a contract for the 
sale of wheat with a Canadian corporation. After an alleged breach, 
the Belgian firm assigned the chose in action to one Sands, a citizen 
and resident of New York. The plaintiffs, who are Sands's adminis- 
trators, and residents and citizens of New York, sued the defendant in 
the state court; the defendant removed on the ground of diversity of 
citizenship, and the sole question raised is whether, under section 24, 
par, 1, and section 28, of the Judicial Code (Comp. St. 1916, § 1010) 
the fact that Sands's assignors were aliens bars this court of jurisdic- 
tion. 

Gordon S. P. Kleeberg, of New York City, for the motion. • 
Henry B. Potter and Frederic G. Bastian, both of New York City^ 
opposed. 

LEARNED HAND, District Judge. It has been accepted law since 
Chappedelaine v. Dechenaux, 4 Cranch, 306, 2 L. Ed. 629, that the re- 
striction in section 24, paragraph 1, does not cover the devolution by 
operation of the law of a chose in action from a testator to his executor ; 
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such officers are not "assignees." The point was somewhat summarily, 
considered in Chappedelaine v. Dechenaux, supra, but it was deliberate- 
ly passed on in Childress v. Emory, 8 Wheat. 642, 5 L. Ed, 705. On 
the other hand, the word "assignment" is very literally considered, and 
an assignment by operation of law is held to be within the restriction, 
if the grantees are called "assignees." Sere v. Pitot, 6 Cranch, 332, 3 
L. Ed. 240. In Mayer v. Foulkrod, Fed. Cas. No. 9,341 (1823), Justice 
Washington and Judge Peters held that the Circuit Court had jurisdic- 
tion in a case precis^ like this, except that it was a legacy which was 
assigned. The assignee was a citizen of Maryland, and so were his 
executors. The defendant was a citizen of Pennsylvania, and it did not 
appear whether or not the legatees were citizens of Pennsylvania, 
which must affirmatively have appeared if the fact was relevant. The 
jurisdiction of the Circuit Court was upheld; the court treating the 
case as precisely similar to Chappedelaine v. Dechenaux, supra. Now 
it should be said of Mayer v. Foulkrod, supra, that under the later de- 
cisions (Ingersoll v. Coram, 211 U. S. 335, 361, 29 Sup. Ct. 92, 53 L. 
Ed. 208, and Brown v. Fletcher, 235 U. S. 589, 35 Sup. Ct 154, 59 L. 
Ed. 374), legacies are not treated as choses in action, but as property. 
However, the court raised no such point, and supposed that the deci- 
sion was necessary under the facts. 

The statute does* not literally apply to the case, because the suit is 
not "in favor of any assignee," but of his administrators. As I have 
said, the statute is treated somewhat verbally (Sere v. Pitot, supra), but 
in this case it is not necessary to be verbal. There is no more reason 
to impute to Sands' administrators his personal incapacity to sue, be- 
cause he was an assignee, than to impute it to them if he had been him- 
self an alien. If the assignor's administrators had sued, this court 
wotild certainly have had jurisdiction, as I have shown, and the effect 
of section 24, paragraph 1, is only to extend the -effect of their alienage 
to the assignee. Certainly it is unlikely that Congress should have 
meant to put the assignee, with his imputed incapacity, into a different 
position from the assignor with his original incapacity. That, how- 
ever, would be the effect of a remand here. 

Mr. Justice Hotchkiss, in the state court, took the motion under ad- 
visement, and I am glad to accept his conclusion. 

Motion denied. 



McGILI/ y. CX)MMERCIAI^ CREDIT CO. 

(District Court, D, Maryland. June 17, 1917.) 

Bankbuptct ^=»308(3) — Pbefebences— Evidence— Sufetcjenct. 

In a suit by a trustee in bankruptcy to recover a sum of money paid 
by the bankrupt to defendant, evidence held insufficient to show that de- 
fendant and the bankrupt conspired to defraud other creditors of the 
bankrupt 

Bankkuptct ^3»l66(l)~-PBEFBBEN0Efr— Knowledge of Pabties. 

In determining whether defendant, which received an assignment of ac- 
counts due a bankrupt, had knowledge that such assignment would effect 
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a preference, the standard of conduct Is an external standard, and takes 
no account of the personal equation of witnesses produced as experts. 

3. Bankbuptct ^=s>303(3) — ^Pbeficbewcb&--Bvidkncb— Sufficiency. 

In a suit by a trustee to recover from defendant on account of a trans- 
fer by tha bankrupt which was preferential in fact, evidence held to 
show that defendant's officers had reasonable cause to believe that a 
preference would result from the assignment demanded and received from 
the bankrupt 

4. Bankruptcy <S=»160— Insolvency— Test. 

Unlike the conunon law, one Is not Insolvent under the Bankruptcy Act 
when the fair value of his possessions exceeds the amount of his debts, 
though he may not be able to discharge them when due In lawful money. 

5. Bankruptcy ^==>303(3) — ^Pbefebknces— Insolvency. 

In a suit by a trustee to set aside an alleged preferential transfer by 
the bankrupt, evidence ?i€ld to establish the bankrupt's Insolvency at the 
date of the transfer. 

S. Bankruptcy ^=5>303(1) — Insolvency—Burden of Proof. 

A trustee in bankniptcy, suing to set aside an alleged preferential trans- 
fer by the bankrupt, has the burden of establishing the bankrupt's Insol- 
vency at the date of the transfer. 

7. Bankruptcy ^=»303(1) — ^AcnoN — Insolvency — Presumption. 

Extreme Insolvency, In the bankruptcy sense of the word "insolvency," 
at the time of the filing the petition in bankruptcy, raises a rebuttable 
presumption of Insolvency during the preceding four months, sufficient, in 
the absence of any evidence that the bankrupt situation during these 
months changed for the worse, to sustain the burden resting on the 
trustee to show insolvency at the time of the making of the transfer al- 
leged to be preferential. 

& Bankruptcy ^=:»159 — Preferences — What Conotitute. 

"Where a bankrupt who was Insolvent assigned accounts receivable to 
defendant, who was charged with knowledge that it was receiving a pref- 
erence, such transfer, as it in fact preferred defendant and was nftide 
within four months of bankruptcy. Is subject to attack as a preference. 

9. Bankruptcy ^=»185— Transfers Subject to Attack — State Statute. 

In view of Bankruptcy Act July 1, 1898, c 541, § 70e, 30 Stat 505 (Comp. 
St. 191^ S 9654), declaring that the trustee may avoid any transfer by 
the bankrupt of his property which any creditor of such bankrupt might 
have avoided, the trustee in bankruptcy of a New Tork corporation may 
recover property transferred by the corporation where the transfer was 
subject to attack under New York Stock Corporation Law (Gonsol. Laws, 
c. 59) § 66, declaring that no conveyance, assignment, or transfer of any 
property of a corporation which has refused to pay any of its notes or 
other obligations when due, or any payment made, jtidgment suffered, 
lien created, or security ^ven by It when Insolvent, or Its Insolvency is 
Imminent, with intent to give a preference, shall be valid ; for the broad 
language of the section in the Bankruptcy Act shows that the trustee in 
his attack on preferences was not restricted to those declared to be In- 
valid by the act Itself. 

10. Corporations ^=5>637 — Transfers — "Insolvency." 

Under the New York statute, "insolvency" Is a general Inability to an- 
swer in the due course of business the liabilities existing and capable of 
being enforced. 

[Ed. l^ote. — For other definitions, see Words and Phrases, First and 
Second Series, Insolvency.] 

11. Corporations ^=»544(5) — Insolvency — Preferences — Validity. 

a transfer by an insolvent New York corporation, which effected a pref- 
erence, cannot be sustained under the New York statute, though the cred- 

^=»FoT other cases see lame topic A KBY-NUMBBR ta all Key -Numbered Disesta ft Indesee 
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Itor receiving the preference had no knowledge or notice of the corpora- 
tion's insolvency. 

12. COBPOBATtONS ^=s>544(6) — iNSOIiVBNCY — PBXFBBE^CES — ^VALIDITY. 

Under New York Stock Oorporatlon Law, § 66, declaring invalid trans- 
fers by an insolvent corporation intended to effect a preference, the as- 
signment of accounts to defendant cannot be sustained on the ground that 
defendant became a creditor of the corporation only through the fraud 
of the Insolvent corporation's officers. 

IS. Bankbuptct ^=s>303(3) — Gobpobations— Pbefebencbs — Evidbncb — Suffi- 

CIBNCT. 

Where a conveyance by a New York corporation was attacked on the 
ground that it effected a preference, evidence held to show that it was the 
Intention of the corporate officers to effect a preference. 

14. CoNSTrruTTONAL Law ^=9162 — Cobpobations ^=»540 — Dub Pbocess of 

Law— Insolvency Laws. 

Though no state may impair the obligation of a contract. New York 
Stock Corporation Law, ( 66, declaring preferential transfers by insolvent 
corporations to be invalid, is not open to attack in its application to a non- 
resident creditor, debts furnishing the basis for the transfer not being 
questioned. 

15. Cobpobations <$=s>540 — Tbansfebs — ^What Law Govebns. 

A New York corporation, which subsequently becamie a bankrupt, sold 
accounts receivable to defendant, a foreign corporation having its office 
in Maryland. The contract required the New York company to tender 
such accounts at defendant's Maryland office, from whence the purchase 
price was transmitted to the New York company. Officers of the New 
York company converted moneys received on some of the accounts sold, 
and at a meeting of the officers of the defendant and the New York co^^ 
pany, had at its home office, it was agreed by such company to assign to 
defendant a sufficient number of accounts to make good the money con- 
verted. At that time the New York company was insolvent Held, that 
the assignment, which was subject to attack under Stock Corporation 
Law, S 66, took place in New York, the New York company there making 
the agreement, though the accounts wefe transmitted to defendant at 
Maryland, and hence the assignment could not be sustained on the ground 
that the section was applicable only by giving it an extraterritorial effect. 

16. Cobpobations ^=5>542(1)— Insolvency — Pbefebences — Contbacts. 

In such case, the fact that the contract between defendant and the 
New York company, after providing for the retention of a large percent- 
age of the purchase price of the accounts in defendant's hands until the 
assigned accounts were paid, declared that no payments of any such re- 
mainder should be made so long as any accounts purchased were affected 
by any breach or violation of any warranty, but such remainder might 
be held and applied to the payment of any such accounts, cannot take 
the transfer, which was preferential, out of the province of the statute, 
on the theory that, when defendant once got the accounts into its hands, 
it was entitled to reimburse itself for moneys previously converted by the 
New York company. 

17. Bankbuptcy ^=»163 — Fbaud of Bankbxtpt — Tbusts. 

Where a bankrupt, which assigned accounts to defendant, converted 
payments received on sudi accounts, but defendant could not trace such 
conversions into other unassigned accounts, it cannot, on the theory of 
the trust, sustain a subsequent assignment of other accounts which work- 
ed a preference. 

Bill by Charles H. McGill, as trustee of William H. Rich & Son, 
against the Commercial Credit Company. Decree for plaintiff. 

4S=»For other casM lee same topic ft KSY-NUMBER in aU Key-Numbered Digests ft Indexes 
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Rosenberg, Levis & Ball, of New York City, Sykes & Nyburg, of 
Baltimore, Md., and Robert P. Levis, of New York City, for plaintiff. 

Leo Oppenheimer, of New York City, and Sylvan Hayes I<auch- 
heimer, of Baltimore, Md., for defendant. 

ROSE, District Judge. William H. Rich & Son, Inc., is, or was, 
a New York corporation. In the borough of Brooklyn, in the county 
of Kings, in that state, it was for some years extensively engaged in 
making and selling umbrellas and similar articles. Upon its own pe- 
tition filed on the ISth of May, 1915, it was adjudicated a bankrupt 
by the United States District Court for the Eastern District of New 
York. It will be called the bankrupt. In due course the plaintiff, 
Charles H. McGill became its trustee, and will be so styled. The de- 
fendant is the Commercial Credit Company. It has a Delaware char- 
ter, but its business is carried on in or from Baltimore, in which, or 
in the suburbs of which, all its principal officers reside. It has waived 
objection to being sued here. ' 

On the 17th of February, 1915, it was an unsecured creditor of the 
bankrupt for upwards of $55,000. To pay or secure this sum the 
bankrupt, between the date named and the 5th of the succeeding April, 
assigned to the defendant outstanding accounts due it by various cus- 
tomers, to the aggregate amount of somethingf over $71,000. From 
these the defendant has paid itself in full. The trustee seeks to re- 
cover what the defendant thus received. He rests his case upon fhrec 
distinct grounds. They will be stated here, not in the order in which 
they appear in his bill of complaint, but in that in which it will be 
most convenient to discuss them. They are : 

First. The bankrupt and the defendant conspired to defraud the 
other creditors of the former. 

Second. The assignment was a preference voidable under the Bank- 
rupt Act. 

Third. It was a preference voidable under the Corporation Law of 
New York. 

Of these in their order: 

The Alleged Conspiracy to Defraud. 

[1] Defendant furnishes, at a price, cash to merchants and manu- 
facturers upon the security of the accounts due them for their wares. 
This business has in late years reached large proportions. It flourishes 
because it enables the seller of goods, so soon as he has shipped 
them, to turn into money a larger percentage of their price than it 
would be ordinarily possible for him otherwise so promptly to do. 
Under the trade usage of some countries, buyers of goods, upon re- 
ceipt of bill of lading, accept drafts for the price, payable at an 
agreed time after sight. Where tliis is done, there is no demand for 
the special- form of banking in which the defendant is engaged. The 
seller simply discounts his draft at a bank. The latter does not have 
to take expensive precautions to prevent the seller from collecting it 
when due or from applying the proceeds to his own use. It there- 
fore can afford to discount such paper at its usu9l rate. Where the 
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maximum legal rate of interest is 6 per cent, the cost to the bank's 
customers for such an accommodation will not reach 8 per cent., even 
taking into consideration the balance which under such circumstances 
a bank would expect its customers to maintain. Such discounting of 
commercial bills impairs no one's credit. He who does it is not anx- 
ious to conceal the fact. It so happens in this country that in most 
lines of business it is unusual for buyers to accept drafts, and it is 
rather uncommon for those who are prompt pay to give notes for 
their purchases. But here, as elsewhere, men always want to make 
and sell all the goods for which they can find a profitable market, and 
sometimes, in order to tide over what they persuade themselves are 
fleeting embarrassments, they are willing to make large sales at or 
even b^low cost. They need the use of more money than they have 
or can borrow upon their personal credit alone. They seek to use 
as security the sums due them by their customers. In America these 
are ordinarily in the form of open accounts and in that form alone. 
Such an account is by no means as good a security as a customer's 
note or bill, and it necessarily costs more tp discount. AU defenses 
available as against the seller of goods may be made against it in 
whomsoever's hands it may come, whether they be breach of warranty, 
failure in quantity or qujdity, set-ofiF, or what not. Such drawbacks 
to the availability of open accounts are inherent. There are others 
which are imposed by the present point of view of many bank and 
credit men, who question the wisdom of doing business with those 
who sell their accounts. They say that one who does so has freed 
himself from one of the most effective checks upon overtrading; that 
such sales make it exceedingly difficult, if not impossible, for any one 
dealing with 'him to be sure what impledged assets, if any, he has; 
and that he is handicapping himself by paying more than the ordi- 
nary bank rate for money. Most men who sell their accounts are 
anxious to keep the fact secret. That cannot be done if notification 
of the sale be given to the customer whose account has been sold. 
Yet the withholding of such notice still further reduces the security 
value of the account, and compels the purchaser to take various ex- 
pensive and troublesome precautions, for which in the long run the 
seller must pay. The debtors of the seller make their payments to 
him. The buyer keeps a staff of auditors, clerks, and perhaps other 
agents, busy in trying to make sure that he gets all the money which 
the seller receives from a sold account. In spite of all this watchful- 
ness, he not infrequently fails to do so. In Uiis as in other forms of 
collateral banking, there is a tendency to look more to the security 
than to either the moral or financial worth of the borrower. It was 
Bagehot, I believe, who years ago acutely observed that, in the long 
run, lending on the commercial credit of the maker of negotiable pa- 
per was safer than lending on collateral of any kind. 

The poorer or the more troublesome the security, the more the bor- 
rower must pa)r for the loan. One of defendant's witnesses said that 
the money received by the seller of accounts cost him on an average 
from 1.5 to 16 per cent. That fact makes the seller all the more un- 
willing that any one should suspect that he sells his accounts. De- 
243 F.- 
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fendant seeks, as it must, to meet the seller's wishes. In many cases 
it thinks it necessary to insist that the very checks with which the sell- 
er's customers pay his account should be turned over to it. If it 
passes such checks through its own bank in the ordinary way, its in- 
dorsement may tell the story to the drawer of the check. To pre- 
vent such a possibility, the defendant, in pursuance of a formal reso- 
lution of its board of directors, agrees with its banks that the number 
"54" stamped on the back of checks shall constitute its indorsement 
The checks of the bankrupt's customers which came to defendant were 
so indorsed. It wanted to supervise the bankrupt's dealings with its 
^ customers without giving any of them reason to suspect that there 
was any relation between it and the bankrupt For that purpose the 
bankrupt was required to rent a post office box in its own name, but 
to turn the key over to defendant's agents. The latter, calling them- 
selves for the purpose the Eastern Audit Company, requested state- 
ments from some of the bankrupt's customers. 

In the absence of statute to the contrary, the purchaser of accounts 
is not required to notify the debtor. If he does not, he takes the risk 
that the latter may pay the seller, but as against third persons he ac- 
quires good title to the account. Such a buyer is therefore under no 
legal obligation to tell any one he has bought an account, and, urriess 
the circiunstances are peculiar, it is not easy to argue that he is imder 
any ethical call to do so. But defendant was not content with merely 
keeping its business to itself. It went further in this, and, as it says, 
in many other cases. For the sole purpose of preventing some people 
from suspecting the truth, it did what it otherwise would not have 
done, and it continued to do these 'things after it knew the bankrupt's 
creditors, or some of them, had become exercised over a report that 
the bankrupt was selling accounts, and after it had reason at least to 
suspect that the bankrupt was not making truthful answers to the ques- 
tions which on this subject its creditors were putting to it. 

It was on September 4, 1912, that the defendant began the purchase 
of the bankrupt's accounts, and within the next two years it bought 
them to the aggregate amount of over a million dollars. In March. 
1914, some rumors that the bankrupt was selling its accounts reached 
some of its creditors, and they spoke to its president on the subject 
He was much exercised, and on the 21st of that month wrote Mr. 
Duncan then president of defendant : 

"It was reported to me yesterday that a house in New Tork makes the as- 
sertion that we sell our accounts receivable. ♦ ♦ ♦ i thought It advlsaUe 
to write you personally to have you investigate the possibility of a leak <m 
the part of any of your staff. In this offi.ce we naturaUy do all we can to 
keep this private, and I believe that we succeed. « « « i shall be glad 
to have you consider this strictly confidential, and give me your views re- 
garding the matter as early as possible." 

Mr. Duncan answered that he was surprised, and added : 

**We do everything possible to keep the names of all of our customers strict- 
ly confidential. • . ♦ ♦ We would do all but fire any clerk that gave out 
such confidential information about any of our customers. I regret very 
ntuch Indeed that any one should havei heard of this matter, although it may 
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be an assumption, and if there 1« anything further that I can do please let 
me know." 

On March 24th the bankrupt wrote : 

"One of onr large creditors, who feels very friendly toward us, telephoned 
me that this same nmtfor had reached him. • • • Will yon kindly send to 
me l^ return mail sketch of just how you indorse (diecks that we send to 
you from our customers, also the indorsement you use when we send you our 
check." 

Mr. Duncan replied: 

"I can't imagine how any concern could hare learned that you were selling 
some of your accounts. Your customers' checks are not indorsed by us at all, 
as the indorsement stamp furnished to you is all that appears on same, the 
number "54' being accefpted by all of our banks instead of our name. Your 
checks are indorsed, Tay to the order of Philadelphia National Bank, William 
H. Grimes, Treasurer.' Of course, the name of the bank changes according 
to where the check is deposited, but our name never appears on any checks. 
We suggest that your checks be made to your own order, and our regular in- 
dorsement stamp that you h&ve be put on sam^, instead of being made payable 
to Mr. Grimes, Treasurer. ♦ ♦ • 

"By the way, inasmuch as one of your large creditors who is friendly toward 
you talked to you about the matter, won't you kindly tell me frankly the re- 
sult of his talk?' 

There is no evidence that the question with which Mr. Duncan 
closed the above passage above quoted was ever answered, but it is 
testified that in that same month of March, 1914, the bankrupt's presi- 
dent told a creditor that the rumor that it was selling its accounts 'was 
a "damn lie," 

The form of indorsement first used by the bankrupt was, "Pay to 
the order of Bank, William H, Grimes, Treasurer." Subse- 
quent to this correspondence it became, "Pay to the order of any bank 
or banker, William H. Rich & Sons, *54' Brooklyn." The number "54," 
it will be recollected, was that by which defendant was known to its 
bank. 

On April 11th in the same year — that is tq say, a few weeks subse- 
quent to the correspondence above quoted — Frederick Vietor & Ache- 
Hs, to whom the bankrupt was then indebted, as it was at the time of 
its adjudication, wrote that they heard it was having its accounts ad- 
vanced upon without notice to its customers. They ask^d to be fully 
advised on that question. The bankrupt at once replied through its 
president, who apparently conducted all its correspondence : 

"We believe that after pdeasant business relations of more than a quarter 
of a century, you will accept our assurances that there is absolutely no truth 
in the suggestion." 

On the same day the bankrupt sent the letter of Frederick Vietor & 
Achelis, or a copy of it, to Mr. Duncan. Apparently it did not tell 
him what answer it made, but it did say : 

''I do not know what your experience has been with these sort of houses, 
but around here they seem to attach considerable unfavorable Importance to 
the subject at issue. Kindly send inclosed letter back to me by return mail, 
and let mte have your assurance that this is strictly confidential between you 
and myself. By this I mean I think it advisable for you not to bring it up 
with any of your people. Under the circumstances, I wiU ask you to accept 
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my personal chec^ in payment of accounts that have been paid to ns by 
checks drawn on New York banks. For a few days it seentt to me this wonld 
be the safest way to handle the business between u& Meanwhile, of course, 
any checks belonging to you drawn by our customers on out of town banks 
we will continue to send to you." 

On the 16th of April, Mr. Duncan answered. In the letter he as- 
sured the bankrupt that as long as it continued to pay its bills it would 
have no trouble in getting all the goods it wanted to buy, and attributed 
the trouble the bankrupt was having to competitive sources, and stated 
that the firm who wrote to the bankrupt did millions of business like 
the defendant's except that the customers were notified, and then con- 
tinued : 

"I suppose you mean you want to send your ];>er8onal check for accounts 
drawn on New York banks by customers located in New York, which will be 
satisfactory to us. Out of town customers, whose checks are on New York 
banks other than those with which you deal, will reveal nothing if sent to us. 
Your frequent checks to us on your bank will quicker arouse its curiosity than 
the present method in force. Our suggestion is that you send your check 
only for your New York customers' accounts, or for all customers whose 
checks are on your banks, at the same tlmie sending, as heretofore, the cus- 
tomers* original checks so they can be checked up according to our usual 
system and they will be retua*ned to you the same day as received without 
fail. • ♦ • This matter will be treated in the strictest confidence between 
Mr.- Grimes, you, and myself, and I assure you again that I can*t imagine 
how the inforaration got out" 

Months later defendant arranged with the bankrupt ways in which 
it could supervise the bankrupt's accounts without anybody other than 
themselves being the wiser. Indeed, the post office box, before refer- 
red to, was not rented until some time in the succeeding October. 

The plaintiff contends that from such of the above facts, which were 
admittedly known to Mr. Duncan, he, as a reasonable man, must have 
felt sure that the bankrupt would maike false answers to its creditors' 
inquiries, and when the defendant thereafter actively aided it to keep 
secret the fact that the latter was selling its accounts, defendant made 
itself a party to the bankrupt's obtaining credit by false representation. 
It is to be regretted that a corporation of the financial responsibility 
of defendant, and whose president and other officers are men of high 
standing and of unquestioned integrity, have drifted into such a posi- 
tion that the charge made by the plaintiff cannot be set aside as mere 
reckless abuse. For at least 2,000 years the ease of descent to un- 
pleasant depths has been proverbial. Defendant knew it had a legal 
and moral right to say nolJiing about what it was doing. It had good 
business reasons for wishing that no one should know it was buying 
the bankrupt's accounts. It assumed, perhaps without much reflection, 
that it had a right to do something more than merely keep its mouth 
shut. It did things for no other purpose than to pi-event anybody sus- 
pecting that it was dealing in bankrupt's accounts. 

Defendant continued to make use of its ingenious devices for con- 
cealment after it knew, or at all events must have strongly suspected^ 
that by so doing it was aidmg the bankrupt to make some of the lat- 
ter's other creditors believe that it was not selling accounts. One may 
keep his own counsel, but it is doubtful whether any one is ever justi- 
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fied in doing anything for the purpose of concealing the truth from one 
who has a legitimate interest to discover it. At all events, one who be- , 
gins to do so must be always on the watch if he would stop at a point 
beyond which it is clear no one should go. Large corporations, with 
many employes, run some exceptional risks when they sanction such 
practices. Nevertheless, regrettable as were some of the things which 
defendant did, no one of them, nor all of them combined, sustain the 
claim set up by the trustee. As his charges have been spread upon the 
records of the court, and as they have not been sustained in fact, it 
has seemed best to say so; but by so doing it is not intended to inti- 
mate that, even if the evidence had been other than it is, the trustee 
would have had a right of action. It may well be that the only persons 
who could sue therefor would be the individual creditors who had been 
deceived to their hurt 

The Alleged Bankrupt Preference. 

[2,3] Was there a preference voidable under the Bankrupt Act? 
The transfer of assets operated as a preference in fact. The other 
unsecured creditors of the bankrupt will receive not more than 12 
per cent, of their claims. Mr. Duncan acted for the defendant in se- 
curing this assignment. When he did so, did he have reasonable cause 
to believe that a preference would result? He says he then thought 
the bankrupt was solvent, yet he knew that defendant's auditor had 
made monthly examinations of the bankrupt's books, that attempts 
to verify its accounts had been made through the use of the post office 
box already mentioned, that bankrupt had successfully evaded all these 
precautions by keeping a false set of books, and had thereby fraudu- 
lently appropriated to its own use a sum then known to reach at least 
$25,000, and which subsequent investigation proved amounted to $55,- 
000. He knew that the bankrupt's president, when he caused this to 
be done, was well aware that defendant on its letter-heads carried this 
standing warning: "We Prosecute Every Case of Loss Through Dis- 
honesty," 

Nevertheless, he claims that he believed bankrupt's statement of its 
condition on the last day of the year 1914 to have been true, or sub- 
stantially true, and by that the value of the bankrupt's assets exceeded 
all it owed its creditors by the sum of $328,000. He explains 
that he thought the statement was true, although he knew the 
books were false, because the former bore the indorsement of some 
one who signed himself "Certified Accountant." Who this accountant 
was, or what was his standing, if any, in his profession or in the com- 
munity, Mr. Duncan did not know or apparently try to find out. De- 
fendant put on the stand a number of persons connected with concerns 
in the same line of business as it, and some experienced bankers. It 
ofifered to prove by them that the facts known to Mr. Duncan, when he 
demanded and received the assignment of accounts, would not consti- 
tute reasonable cause to believe that the bankrupt was insolvent. Up- 
on objection, this testimony was excluded. 

In another class of cases the Supreme Court laid down a rule be- 
lieved to be here applicable : 

Digitized by VjOOQIC 



646 243 FEDERAL REPORTER 

**The standard of conduct, whether left to the Jury or laid down by the 
court, is an external standard, and takes no account of the personal equation 
of the man concerned." It is not "coextensive with the Judgment of each in- 
dividual." The Germanic, 196 U. S. 589, 25 Sup. Ct. 317, 49 D. Ed. 610. 

The president of the bankrupt had, for an indefinite number of years, 
carried on a large business. He seems to have had good credit. There 
is no suggestion that he had not a respectable standing in the communi- 
ty. For the sake of dishonestly getting $25,000 for a corporation prac- 
tically all of whose stock was owned by him or his son, he induced his 
bookkeeper to forge accounts. I am not prepared to hold that such 
facts, when known to one whose money has been thus taken, do not 
constitute reasonable ground to believe that the corporation is insolvent. 
Defendant says that, in spite of its warning as to prosecution, many 
business men, without giving much thought to the matter, do apply to 
their own use proceeds of accounts which they have already sold. 
That can well be, but it has nothing to do with the case at bar. One 
who devises an elaborate system of false bookkeeping ^to conceal such 
diversion has thought much about it. It may be that sometimes the 
business for which such criminal things have been done may never- 
theless be solvent, but one who knows that they have been done, be- 
fore dealing with him who did them, will ask for better proof of solven- 
cy than a statement furnished by the very man who caused the books to 
be falsified. 

Moreover, Mr. Duncan then knew that many of the bills then owing 
by the bankrupt to its merchandise creditors were overdue. He was 
demanding the assignment of the only assets from which, within any 
reasonable time, the bankrupt could meet those already too long post- 
poned obligations. He could not have failed to anticipate what would 
be the probable, if not certain, result. Defendant points to the fact that 
after die completion of the transfers of the accounts now in contro- 
versy — ^that is, subsequent to April 5th — it bought other acccounts and 
paid for them in cash, as evidence that it did not believe the bankrupt 
insolvent. The assignment of the accounts protected defendant. The 
president of the bankrupt had been too badly and too recently frighten- 
ed to make it probable that he would take any more chances of going 
to jail. Under such circumstances, the greater the probability that the 
bankrupt would fail, the more reason would the defendant have to . 
give such aid as would postpone bankruptcy until four months had 
elapsed from the date of the assignments now disputed. 

It follows that it must be held that Mr. Duncan had reasonable cause 
to believe that a preference would be brought about by the assignment 
which he demanded and received. 

Was the Bankrupt Insolvent When the Assignment was Made? 

[4, 5] The common-law test of insolvency has the merit of simj^ici- 
ty and comparative certainty. It is usually possible to find out wheth- 
er, on any particular day, the alleged bankrupt was able to pay his debts 
then due, in lawful money ; but in panic times, and during the earlier 
portions of the periods of depression which follow, an enormous na- 
jority of merchants are always unable to do so. Congress felt that 
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a man ought not to be forced into bankruptcy if, at a fair valuation of 
his possessions, he has more than he owes. Just and reasonable as this 
standard is, it is difficult to apply in practice. What is a fair valuation 
of any man's property? It is easy to say that it is a price which a man 
who is willing but not forced to sell can get from some one who has use 
for the property, but who is under no compulsion to buy it. It often is 
very hard to find out what that price is. The wisdom of the congres- 
sional definition is however to be measured by the cases it keeps out of 
the bankruptcy court rather than by its workings in those which come 
in. It is quite possible that in the majority of the cases actually tried the 
application of the common-law test would serve justice better, for by 
the time most of them come before the court nothing can be done for 
the debtor, the only person Congress was anxious to protect. He is 
then broken in fact if not in law. The controversy is narrowed down to 
a fight among his creditors as to whether some one or more of them 
may retain property they obtained from him within the four months 
preceding the filing of. the bankruptcy petition. Doubtless Congress 
was unwilling to complicate the working of the law by prescribing one 
test of solvency in one set of circumstances and a different one in an- 
other. Yet such a distinction would have much in its favor. The 
debtor's property may be worth as much or a little more than he owes, 
provided it can be sold in due course and for its reasonable value. It 
may be certain that if it be forced upon the market, and his estate be 
further burdened bv the expenses of legal liquidation, his creditors will 
receive much less than the face of their claims. Such a man is, within 
the meaning of the bankrupt law, solvent, and may pay any of his credi- 
tors whom fear or favor make him anxious to satisfy. Nevertheless 
those who receive, and it may be extort, such payment, may feel sure 
that the debtor will not be able to go on and must very shortly go to the 
wall. They may know perfectly well that the very payments to them 
will precipitate the crash by depriving him of resources which, if 
wisely used, might postpone or perhaps prevent disaster. Such credi- 
tors seek preferences and get them in fact though not in law. Under 
such circumstances it is exceedingly difficult to apply the bankruptcy 
test of solvency to a debtor's condition on any particular day preceding 
the filing of the bankruptcy petition. The effort is to find out not what 
a real buyer and a real seller, under the conditions actually surrounding 
them, do, but what a purely imaginary buyer will pay a make-believe 
seller, under circumstances which do not exist. You are forced to 
wonder what would have happened if everything had been different 
from what it was. It is not easy to guess what will take place in Won- 
derland, as other people than Lewis Carroll's heroine have found out. 
In the instant case, all the difficulty, and nearly all the controversy,* 
is as to the true value of the bankrupt's assets on the 17th of February, 
when the assignment at issue was made. The defendant admits that the 
bankrupt then owed to unsecured creditors nearly $234,000. The trus- 
tee makes this total $236,500. They differ as to the sum of $2,600, 
which was, upon the bankrupt's books, then carried as a debt due to 
certain of its officers. The amount represented a dividend declared on 
its stock on the 1st of January, 1915, and which defendant truthfully 
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says was never earned. It will not be necessary to pass on the question 
thus rafted. The bankrupt had something over $9,500 in bank. There 
was due it not quite $51,(XX), one-half of which was the estimated value 
at the time of a sum owed it by a single insolvent corporation, all of 
whose stock it owned. It had in San Francisco and other places cer- 
tain samples, the cost price of which was $3,300. These valuations 
seem sufficiently high, but the parties have agreed to them. 

The bankrupt owned certain machinery. The one witness who tes- 
tified as to its value said it was worth $15,000. He seems to have known 
what he was talking about. The real estate, at the time the assignment 
of accounts was made, was mortgaged to tiie extent of some $62,000. 
It was subsequently further incumbered, and, by the time the trustee 
sold it, it was subject to liens, including taxes, interest, etc., aggregating 
$71,500. After repeated efforts to dispose of it at private sale, it was 
sold at public auction for $71,800. Had there been no testimony on the 
subject, I should see no special reason why it might not have been prop- 
erly valued at what it brought It is true it- had to be sold without de- 
lay, but it was not recklessly forced upon the market. Time enough 
seems to have been taken to get out of it the most that anybody was 
willing to pay for it. Nevertheless, the trustee is doubtless bound by 
the value of $115,000 placed upon it by a witness he put on the stand. 
The opposing expert for the defendant says it was or should have been 
worth $138,265. I am satisfied both from the actual test of the market 
and the comparison of the two depositions themselves, as both experts 
were examined out of court, that the one who fixed the lower price 
valued the property at a sufficiently high figure. Upon that assump- 
tion the net value of the real estate on fiie 17th of February, over and 
above the mortgages then on it, was $53,000. At that time the bank- 
rupts' total assets, exclusive of the stock of merchandise, did not 
amount to $132,000, as against an admitted indebtedness of $234,000. 
On this part of the case the only serious controversy possible is as to 
the worth of the merchandise the bankrupt then had. If that equalled 
or exceeded $102,000, the bankrupt must upon this record be adjudged 
as then solvent; otherwise not. The defendant says its value was 
about $146,000. The trustee says it was at the most only $81,000. 
There are two inventories in evidence, one taken by the bankrupt at 
the end of Deceniber, 1914, the other by the receiver five months later. 
If either was correct, and if the bankrupt's books were accurately kept, 
both sides agree that it would be possible to find out with approximate 
accuracy how much merchandise the bankrupt had on the 17th of Feb- 
ruary. There is no difference between them as to the proper method 
of making the calculation, but each denies the cotrectness of the inven- 
tory upon which the other relies, and both are forced to admit that the 
books were so untruthfully kept that any calculation based upon them 
leads to absurd conclusions. If the December invehtoiy of the bank- 
rupt be used as the basis of the calculation, the books purport to show 
that there was on hand in May goods worth from $100,000 to ^00,000 
which did not come into the receivers' hands. If from the receivers' 
inventory, through the use of the books the calculation be carried back, 
it will appear that the value of the bankrupt's merchandise on the pre- 
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ceding 31st of December was represented by a minus quantity. With 
such proof positive of the worthlessness of iht books upon which each 
side relies, for calculating the value of the stock on the 17th of Febru- 
ary, it is idle to waste time upon the results to which either of them 
come. If the books are obviously false, no greater reliance can be 
placed on the inventory, the sum of which purports to figure in the bank- 
rupt's statement of December 31, 1914. It is true that the defendant 
has produced as a witness one who was, but is no longer, in' the employ 
of the firm of accountants engaged by the creditors' committee to ex- 
amine the bankrupt's books. He says that, from somewhat cursory ex- 
aminations and tests of that inventory, he is inclined to beheve that it is 
substantially accurate. It however appears from his and other testi- 
mony that the statement of which the inventory formed a part purport- 
ed to show that on the 31st of December, 1914, the bankrupt's assets 
exceeded its liabilities by the comfortable margin of $328,000. In all 
probability the bankrupt was then already broken. If there was any 
margin to the good, it must have been of the smallest. The statement 
was false by at least $300,000. All sorts of devices were used to force 
such a showing. An inventory is the asset which usually is the easiest ta 
inflate. Wben all else in the balance sheet was false, it is impossible to 
believe the inventory to have been true. 

[6-8] The burden of proving insolvency in February is on the trus- 
tee. Has he sustained it? He has shown that in May the insolvency 
was hopeless and extreme. The estate seems to have been carefully 
and honestly administered. The creditors will not realize more than 
12 cents on the dollar. If in February the bankrupt was solvent in any 
sense of the term, its condition in the next three months must have un- 
dergone a radical change for the worse. Of such a change there is no 
evidence. Conversion to their own use of bankrupt's money by those 
in charge of its affairs cannot be presumed merely from evidence that 
they were unscrupulous persons. It is highly probable that between 
February and May goods were sold at low prices. During the earlier 
part of that period the bankrupt's president must have felt himself 
under urgent pressure to make sales, for only by so doing could ac- 
counts be created to supply defendant's demand for assignments. 
There is no evidence, however, that such sales were in sufficient quan- 
tity or at sufficiently low prices to turn a concern which in February 
was solvent, even in the limited bankruptcy sense, into the sorry finan- 
cial wreck it was in May. Both authority and common sense are at 
one in holding that such a showing sustains the burden resting upon the 
trustee. 

It follows that there has been made out every element necessary to 
establish a preference voidable tmder the Bankrupt Act 

The Alleged Preference under the Corporation Law of New York. 

[9] Section 66 of the Stock Corporation Law of New York pro- 
vides, in effect, that no conveyance, assignment, or transfer of any 
property of a corporation which has refused to pay any of its notes 
or other obligations when due, in lawful money, nor any payment 
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made, judgment suffered, lien created or security given by it, when it 
is insolvent, or its insolvency is imminent, with intent to give a pref- 
erence to any particular creditor over other creditors of die corpora- 
tion, shall be valid. It is further provided that every person receiving, 
by means of any prohibited act or deed, any property of the corpo- 
ration, shall be bound to account therefor to its creditors, stock- 
holders, or other trustees, and it is declared that every transfer, as- 
signment, or other act done in violation of the preceaing provisions 
shall be void. 

The Circuit Court of Appeals for the Second Circuit has held that 
a trustee in bankruptcy may recover property the transfer of which 
this state statute declared void. Grandison v. Robertson, 231 Fed. 
785, 145 C. C. A. 605. In that case the trustee's authority was derived 
from section 67-e of the Bankruptcy Act (Comp. St 1916, § 9651); 
but in Cardoso v. Brooklyn Trust Co., 228 Fed. 333, 142 C. C. A. 625, 
the conveyance set aside was made nine months before bankruptcy, 
and the trustee relied upon the provisions of section 70-e. Under the 
construction placed upon this state statute by the highest court of 
New York, its application is not limited to cases in which the corpo- 
ration has refused to pay its notes or other obligations when due. It 
is declared that the enactment was intended to prevent unjust discrim- 
ination and preferences among creditors of insolvent corporations 
or those bordering on insolvency. Cole v. Millerton Iron Co., 133 
N. Y. 164, 30 N. E. 847, 28 Am. St. Rep. 615 ; Caesar v. Bernard, 156 
App. Div. 724, 141 N. Y. Supp. 659; Id., 209 N. Y. 570, 103 N. E. 
1122. 

[10-12] Within the meaning of the New York statute, insolvency 
is a general inability to answer in the course of business the liabilities 
existing and capable of being enforced. Brouwer v. Harbeck, 9 N. 
Y. 589. For its application it is not necessary that knowledge or no- 
tice of the insolvency shall have been brought home to the creditors 
receiving the preference. Brouwer v. Harbeck, supra. And it is, of 
course, immaterial, as it is under the Bankruptcy Act, that the de- 
fendant became a creditor of the bankrupt through the fraud of the 
latter's officers. Atkinson v. Rochester Printing Co., 114 N. Y. 168, 
21 N. E. 178. 

Defendant says that the assignments were valid, even if they were 
subject to the New York statute, because it claims there is no suffi- 
cient evidence that the bankrupt intended to prefer it; but it asserts 
that the New York statute is altogether out of the case, and that for 
two reasons: First, that it is applicable only when the debtor, being 
a New York corporation, the preferred creditor is either a citizen or 
body corporate of that state ; and, second, that it renders invalid only 
such preferential assignments as are made within the territorial limits 
of the state of New York, as in defendant's view those in controversy 
were not 

Did the Bankrupt Intend to Prefer the Defendant? 

[13] The president of the bankrupt says that when he made the 
assignment he expected to pay everybody in full and go on in business. 
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It IS hard to believe he had any such expectations. He certainly had 
no reasonable ground for them. A large part of his very considerable 
indebtedness for merchandise was overdue. That in itself might not 
have been presently serious. Others in like case had often triumphed 
over such a situation. He might well have thought that he could do so 
if he could keep control of his liquid assets, so that he could from 
time to time make some shift to pay something to such importunate 
creditors as could no longer be put off with fair words. But these 
transactions with the defendant made this practically impossible. He 
assigned and agreed to assign not only all the good accounts existing 
in February, but all others to be created in the next few weeks. He 
was far too shrewd not to foresee the almost if not quite inevitable 
result. The fact is that he realized the position in which his fraudulent 
conduct had placed him, and he expressly admits that he felt he must 
first take care of the defendant. To satisfy the latter, and thus pre- 
vent his own criminal prosecution, was his first concern. No serious 
weight can be now given to his statement that he did not anticipate 
what actually happened. 

Defendant Not a New York Corporation. ^ 

[14] Defendant says that the New York statute in question is not 
applicable, unless the preferred creditor is a resident, a citizen, or sl 
corporation of that state. It cites cases which hold that states' in- 
solvent laws do not release debts due citizens of other states. No 
state may impair the obligation of a contract. It may not therefore 
discharge any debts except those which within its territory, after the 
passage of the insolvent act, have been incurred to persons subject 
to its laws. As this constitutional prohibition has no bearing upon 
the statute now under consideration, the cases which apply it are not 
in point. It is possible to argue that, when Congress said that cer- 
tain preferences could be set aside, it implied that all others should 
be valid. In view of the broad language of section 70 of the Bank- 
ruptcy Act, the federal courts have felt constrained to reject this con- 
tention. Grandison v. Robertson, supra. 

Is the New York Statute Applicable if the Assignment was 
Made Outside of That State? 

Defendant says that an insolvent New York corporation, in spite 
of the statute, may make a valid preferential transfer, when such 
transfer is consummated outside of the territorial boundaries of the 
state. It relies upon Warren v. First National Bank, 149 111. 9, 38 
N. E. 122, 25 L. R. A. 746. In that case a New York corporation 
operated a coal mine in Ohio. In the latter state it assigned to an 
Ohio bank a claim for coal there mined and sold to an Illinois cor- 
poration. The court held that the property transferred had been cre- 
ated in Ohio, and had been there parted with to one not subject to 
the New York law. It said that the charter alone is recognized and 
enforced in other jurisdictions, and not the general legislation of the 
state by which the company is created. For this conclusion it cited, 
among other authorities, Hoyt v. Sheldon, 3 Bosw. (N. Y.) 267. In 
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the last-mentioned case the transfer was made by an insolvent New 
Jersey corporation. It assigned a mortgage upon New York property, 
and the transfer was made in New Yorlc The court there said that 
the purchaser was not bound to look beyond the charter of the com- 
pany, or to inquire what were the general laws of New Jersey in 
regard to the powers and duties of their corporations. 

Assuming, but not deciding, that the proposition laid down in War- 
ren V. First National Bank and Hoyt v. Sheldon is sound, the question 
remains, "What is a charter?" Incorporation by special legislative 
act is now comparatively rare. In most, if not gJl, of the states the 
overwhelming majority of all incorporations are made under the pro- 
visions of the general statutes, and the charter or certificate of in- 
corporation of a body corporate shows on its face that it is issued un- 
der and in pursuance of the corporation laws of the state granting it 
Are not these laws thus made a part of the charter itself ? Reference 
will serve all the purposes of quotation. 

Where Was the Assignment Made? 

[15] But unless the preference was made outside of New York, it 
is not necessary to discuss whether the statute has or has not any ex- 
traterritorial effect. Defendant points out that, by the terms of the 
contract under which it had been buying bankrupt's accounts, the lat- 
ter was required to tender to the defendant, at the latter's Baltimore 
office, the accounts it wished to sell. This tender was made by for- 
warding copies of such accounts to the defendant, and the latter at 
Baltimore decided which of them it would buy. From Baltimore it 
forwarded to the bankrupt the money for those it bought. The inter- 
view at which the defendant's president and the bankrupt agreed to 
assign sufficient number of accounts to make good the money of the 
defendant which the bankrupt had improperly converted took place 
at the bankrupt's office in New York. In pursuance of such agreement, 
the assignments of such accounts, made out by the bankrupt, were 
forwarded to Baltimore, and the defendant thereupon notified the 
bankrupt by mail that the assignments had been accepted. No money 
passed from the defendant to the bankrupt. Among the cases upon 
which defendant relies are those in which it has been held that, al- 
though /Sales of liquor were solicited by the seller in prohibition ter- 
ritory, the sales were finally consummated at the seller's place of busi- 
ness, at which such sales were legal. It also refers to cases in which 
insurance policies were held to be subject to the law of the state in 
which the insured lived, because in some instances the application pro- 
vided that the policy should not become effective until the first premium 
was paid by tiie insured. The courts have ruled that under such a 
provision the contract was consummated at the place at which suck 
payment was made. Other authorities have held that the requirements 
as to notice to policy holders* found in the laws of a state under which 
the insurance company held its charter were intended for the protec- 
tion of policy holders within that state and no others. 

The case at bar, in its practical aspects, is unlike any of these. The 
thing which the state sought to prevent was not the making of a par- 
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ticular contract. It wished to forbid the attainment of a specific re- 
sult; that is, a preferential transfer by a N«w York corporation in 
failing circumstances. The state cared nothing whether such transfer 
required the making of a contract or not. In the broadest definition 
of a contract one is ordinarily involved in the effecting of such a trans- 
fer ; but it is not the contract, but the transfer, which is prohibited. 
It does not make any difference what form the transaction takes, if 
the transfer is effected thereby. Thus, when an insolvent New York 
corporation suffered a judgment to be g^ven against it in Maine, it 
was held that the transaction came within the terms of the statute. 
Olney v. Baird, 7 App. Div. 95, 40 N. Y. Supp. 202. 

When a New York Corporation, in New York, does a forbidden 
thing, it does something that is subject to the New York law. Some 
creditor outside of the state of New York may, after all, decide not 
to accept the transfer. He cannot by postponing, until his return 
from New York, his formal acceptance of the items which as an ag- 
gregate he had demanded in New York, make legal what would other- 
wise be illegal. 

It follows that the trustee is entitled to recover as well under the 
New York statute as under the bankruptcy law. 

[18] It is unnecessary to consider in detail some other contentions 
made by defendant It calls attention to the fact that the original 
agreement for the purchase of accounts, under which the parties had 
for some years been operating, provided for the retention of approxi- 
mately 20 per cent of the purchase price of the accounts in defend- 
ant's hands until the assigned accounts were paid, and then said: 

"No payments of any such remainder need be made so long as ahy accounts 
purchased hereunder are affected by any breach or violation of any warranty 
hereunder, but such remainder, and any moneys, accoimts, or property of 
the bankrupt which may come Into the possession of the defendant, may be 
held and later aiH)lled to the payment of any such accounts." 

Under such provision defendant argues it makes no difference how 
or when the accounts in controversy came to be assigned to the de- 
fendant. If it once got them into its hands, it had a right to reimburse 
itself for the moneys previously improperly converted by the bank- 
rupt. As against the bankrupt, so it would have, except for the pro- 
visions of the federal and state law prohibiting preferences. The par- 
ties could not contract themselves out of the operation of such statutes 
as to any property transferred to the defendant in a forbidden man- 
ner or for a prohibited purpose. 

[17] Defendant's remaining contention is that the moneys wrong- 
fully converted by the bankrupt enhanced tiie latter's estate. It says 
it is therefore entitled to be paid out of such estate to the extent of 
such enhancement. Quite true ; but where is the evidence of any en- 
hancement? All that came into the trustee's hands was $44,995.30, a 
large part of which was the proceeds of merchandise sold by the re- 
ceiver or trustee. The bankrupt's stock was certainly no larger in 
May than it was in February. Defendant claims that there was a 
great many thousand dollars less of it. Four thousand four hundred 
dollars, or about one-tenth of the total receipts of the trustee^ ,was the 
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proceeds of the machinery sold, which for the most part had been in 
the plant for years. And it is no more possible to trace any of the 
defendant's money into unassigned accoimts collected by the bankrupt's 
receiver or trustee. It must be borne in mind that the trustee, upon the 
theory now under discussion, is liable only for such property as came 
into his hands and into which defendant's money can be traced, and of 
such there is none. 

It follows that the defendant must be decreed to pay to the plaintiff 
the net sums received by it from the accounts in controversy in this 
case, from which, however, should be deducted a sum equivalent to the 
same dividend on the amount the bankrupt owes it as has been paid 
the other unsecured creditors. 



MUNRO V. SMITH et aL 

(IMstrlct Court, D. Rhode Island. July 18, 1917.) 

No. 67. 

1. Trusts ^=»371(1)— Constbuctive Trust— Bnx. 

A bill by the trustee in bankruptcy of a mining company, which al- 
leged that defendants acquired title to mining proi>erty for the purchase 
of which the mining company held a contract, that b^ tneir fraud and 
conspiracy defendants prevented the company from carrying out its con- 
tract, and prayed an accounting of secret profits, etc., and that defend- 
ants be required to hold the property in trust for the trustee, but made 
no offer to reimburse defendants for the aloouiits they expended in ac- 
quiring the property, and did not allege any demand on defendants for a 
conveyance, cannot be treated solely as a bUl for the establisliment of a 
constructive trust 

2. Mines and Minerals ®==>54(2) — ^Minin'g Property— Value. 

Where a nflning claim was bought under a contract providing for pay- 
ment of the purchase price in installments, . and giving the purchaser an 
option to abandon his contract, with no other effect than a forfeiture of 
payments already made, the price fixed in the contract is a most un- 
certain indication of the cash value of the property, for payments were 
optional, and might be contingent upon success. 

3. Corporations ^=»183 — Secret Profits. 

A mining company entered into a contract to purchase a mining claim, 
payments to be made in installments ; the company, which was allowed to 
go into i)ossession, being given the option to abandon the contract on for- 
feiture of payments already made. It being difficult to ccmsummate the 
purchase, as the claim had not proven productive, stockholders of the com- 
pany, who had made considerable advances, bought in the title of such 
claims, concealing the fact of their purchase from the company. Pa,v- 
ments were continued, but before they had amounted to a sum equal to 
the price paid by such stockholders, the company defaulted. Held^ that 
the conrpany was not injured by the stockholders' secrecy, their reason 
for keeping their purchase a secret being to prevent requests for exten- 
sions, and hence there could be no recovery against the stockholders on 
account of alleged secret protfts. 

4. Trusts <g=»102(l) — Constructive Trusts— Creation. 

In such case, where the stockholders, being anxious to make a profit 
and to save the amounts they had advanced to the corix>ration did noth- 
ing to prevent it from consummating its agreement, no constructive trust 

^=»For other cases see same topic A KET-NUMBER In all Key-Numbered Dlgeets St Indexes 



Digitized by 



Google 



MUNRO V. SMITH 655 

can be established an the ground that the interests they purchased were 
hostile to the Interest of the coraipany, where such stockholders ofiPered to 
continue to ntake advances to the company on condition that other stock- 
holders made ^milar advances, and the corporation, which was repre- 
sented by its fiscal agent and other ofiicers, indicated no intention of ac- 
quiring title to the claims in the same manner as the stockholders. 

Ok Trusts ^=»102(1) — Constbitctive Trusts— Fiduoiaby Relation. 

While breach of a fiduciary relation raises a constructive trust, the 
existence of a fiduciary relation's a condition precedent to the raising 
of such trust ; hence the fact that stockholders and olBcers of a corpora- 
tion, after it had contracted to purchase mining clahmfs, payments to be 
made in installments, acquired title from the vendors, will raise no con- 
structive trust, on the theory of a breach of fiduciary relations. 

d. Equity «=»388— Bills— Fraud. 

Where a bill of the trustee of a bankrupt mining company, charging ac- 
tual fraud on the part of defendants, alleged a conspiracy to wreck the 
company, etc., such bill must be dismissed, where the fraud was not estab- 
lished ; the general rule being that, where fraud is charged and is denied, 
the party making the charge will be confined to that issue. 

7. Conspiracy ^=»19— Evidence— Sufficiency. 

In a suit against stockholders and officers of a mining company, based 
on the theory that they had conspired to wreck the company and prevent 
it from consummating a contract to purchase mining claims, paymienta on 
which "^exe to be made in installments, evidence held insufficient to es- 
tablish in any way plaintiff's contentions. 

8. Conspiracy ^=5>1— What Constitutes. 

That stockholders and officers of a nrining company, who had acquired 
title to mines which the company was attempting to purchase under a 
contract providing for payment on installments^ entered into a reorganiza- 
tion plan with creditors at a time when the company was about to become 
bankrupt, does not establish conspiracy to ruin the company. 

In Equity. Bill by Arthur E. Munro, trustee, against Fred L. Smith 
and others. Decree for defendants. 

Comstock & Canning and Harry M. Holbrook, all of Providence, R. 
L, for plaintiff. 

Richard E. Lyman, of Providence, R. I., for defendants. 

BROWN, District Judge. This is a bill in equity, brought by the 
trustee in bankruptcy of the Big Chief Mining; Company, a corporation 
of the state of Arizona, v^ith its principal office at Providence, R. I., 
adjudicated bankrupt August 24, 1915, in this court. The defendants 
are Fred L. Smith, foniieriy a director, and Charles J. Davol, citizens 
of Rhode Island, and Frederick E. Browne, formerly resident mana- 
ger, mining engineer, and statutory agent of the bankrupt, a citizen of 
California. Mary H. Carroll, executrix under the will of the late 
Thomas A. Carroll, Esq., was originally, but is not now, a party. 

The bill charges the defendants with a conspiracy to defraud and 
cheat the Big Chief Mining Company of its assets, to render it insol- 
vent, to get for themselves all its property, and that certain acts in pur- 
suance of this conspiracy were done by tlie defendants, with the effect 
of causing the mining company to become bankrupt. 

The bill prays that the defendants be decreed to hold in trust for the 
plaintiff certain claims or rights to mining property in Hart, San Ber- 
nardino county, Cal., for a conveyance thereof to the plaintiff, for an 
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accounting and payment of damages and expenses suffered through the 
alleged wrongful acts of the defendants, for an accounting and pay- 
ment of secret profits, for an injunction against transfers of property, 
and the prosecution of certain suits to quiet title, and from further 
prosecution of certain claims against the bankrupt corporation. 

The bill makes reiterated charges of actual fraud, and makes no of- 
fer of reimbursement to the defendants of amounts paid by them for 
the property, which plaintiff prays may be conveyed to him ; nor does 
the bill allege, nor do the proofs show, that at any time before the fil- 
ing of the bill the company or its trustee in bankruptcy made any de- 
mand upon the defendants for a conveyance of the property, or made 
any offer to reimburse the defendants for their expenditures in ac- 
quiring it, although the bill shows that Smith and Davol made consid- 
erable payments for the property. 

[1] It is impossible to treat the bill merely as one for the establish- 
ment of a constructive trust, and to secure for the plaintiff profits ac- 
tually made by the defendants through breach of fiduciary relations. 
The burden rests upon the plaintiff to establish its charges of actual 
fraud. 

The Big Chief Mining Company had not acquired full title to its 
mines or mining claims, but had succeeded to the rights of purchase 
conferred by a certain contract of May 14, 1910, between the owners 
of the mining claims (who may be called the Fosters and McCluskeys), 
and the California Big Chief Mining Company, a California corpora- 
tion. The bankrupt had acquired rights to purchase the so-called 
"Jumbo" group of claims at Hart, San Bernardino county, Cal., for 
the sum of $50,000, payable out of the net returns of mining, in month- 
ly installments, but with the guaranty of certain minimum monthly pay- 
ments, which varied in amount, but from January, 1911, were required 
to be at least $450 per month. The contract provided for a forfeiture 
on nonpayment of a monthly installment after 30 days' written notice. 
The company, however, wa^ under no* obligation to pay the full amount 
of $50,000. 

The Fosters and McCluskeys, owners of the mining claims, were in 
no sense creditors of the company, for the contract expressly provided : 

"The second party shaU have the right to abandon this contract at any timet 
with no other or further effect than a forfeiture of payments made prior to 
such abandonment, and nothing herein contained shall obligate the second 
party to purchase the mining claims and property herein agreed by the 
first parties to be sold." 

[2] Under an agreement of this character the full amount to be 
paid ($50,000), in order to acquire a full title, is a most uncertain indi- 
cation of the actual cash value of the property. As payments are op- 
tional, and may be contingent upon success, the vendor asks more, and 
the vendee is willing to pay more, than in an outright purchase for 
cash. Consolidated Arizona Smelting Co. v. Hinchman, 212 Fed. 813, 
816, 129 C. C. A. 267. 

[3] The first ground of complaint is the purchase by the defendants 
Smith and Davd of the rights of the Fosters and McCluskeys in the 
mining claims. The bill alleges that the interests purchased by the de- 
fendants Smith and Davol were of the value of the difference betweca 



Digitized by VjOOQIC 



MUNRO ▼• SMITH 657 

the amounts already paid by the company on account of the contract 
and the sum of $50,000; but, as has been said, the amount remainipg 
to be paid in order to acquire full rights is not a proper measure of the 
actual value of the interest purchased by the defendants Smith and 
Davol. 

In January, 1914, defendant Smith purchased of the Fosters a two- 
thirds interest in the mining claims for the sum of $5,500. At that 
time the sum of $17,400 had already been paid by the company, leav- 
ing $32,600 still optionally payable by the company at the rate of $450 
per month. In September, 1914, the defendant Davol purchased from 
the McCluskeys the remaining one-third interest, paying therefor $4,- 
700, At» this time $21,000 had been paid by the company, leaving 
$29,000 optionally payable at the rate of $450 per month in order to 
perfect the company's title. At the time of these purchases the com- 
pany was earning nothing from its mining operations, which, for lack 
of funds, had been shut down for some time, but made its payments 
out of moneys borrowed or contributed by stockholders. The compa- 
ny was considerably in arrears to the defendant Browne for salary 
and for expenditures made by him, and was in great financial difficulty. 
Though its mining .engineer, Browne, had confidence in its ultimate 
success, the company was still in the prospective stage. In a report to 
the company by A. L. Flagg, a mining engineer, dated as late as Febru- 
ary 20, 1915, and read to stockholders at a meeting on March 11, 1915, 
it appears : 

That "the Big Chief Mining property Is stUI in a prospective stage," that 
sufficient work had been done 'to indicate very clearly that it is not a poor 
man's camp, but, on the contrary, one in which moderately large expenditures 
must be made to prove the ground." 

The assignment by the Fosters and McCluskeys to the defendants 
Smith and Davol did not change the rights of the company, nor impose 
upon it any new obligations, but merely put the defendants Smith and 
Davol in the shoes of thcJ Fosters and McCluskeys. The Fosters ap- 
parently were willine^ to dispose of an interest having a nominal value 
of $21,000, more or less, for the sum of $5,500 in cash, or a little more 
than one-quarter of the nominal value, and the McCluskeys to dispose 
of a one-third interest, having the nominal value of more than $10,000, 
for the sum of $4,700. The effect was to transfer the outstanding title 
from strangers to persons who were interested in the company as 
stockholders and one as a director. 

About the time of* Smith's purchase from the Fosters, Thomas A. 
Carroll, Esq., an attorney at law, paid Smith the sum of $1,500, and 
acquired *Vo5 of Smith's interest. The plaintiff lays great stress upon 
the fact that the purchases by Smith and Davol were not made directly 
in their own names, but were made in the names of third parties, and 
were not disclosed by the defendants, nor known to the officers of the 
company, until February, 1915. The directors and stockholders were 
duly informed at a meeting in March, 1915. Payments by the compa- 
ny were continued, covering the period to Januarj' 1, 1915, 

The discovery of the purchase by Smith and Davol, and of the fact 
that they had kept their purchase secret, was doubtless a cause of dis- 
243 F.— 42 
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sension and of dissatisfaction on the part of the company's fiscal agent 
and others, who were endeavoring to promote the company and to se- 
cure funds by borrowing, and giving the lenders blocks of stock as a 
bonus for lending. It was doubtless, also, a disappointment to find that 
the defendants Smith and Davol, who had already made considerable 
advances of money to the corporation upon its notes, were disinclined 
to make further contributions, except on condition that other stock- 
holders would also contribute to a considerable amount. 

Complaint is made that, if the defendants Smith and Davol had not 
purchased the Foster and McCJuskey claims, they would have been 
willing to have advanced the company more money, and that their pur- 
chase of the Foster and McCluskey rights removed from them any 
further inducement to advance more money. Apparently this situation 
gave rise to a ccMisiderable feeling of hostility to the defendants, which 
has so colored the view of the situation as to obscure a fair and un- 
prejudiced view of their acts. 

The secrecy which is so emphasized as a badge of fraud is satisfac- 
torily explained by Mr. Smith : That he felt that, if he took title in his 
own name, the company would possibly be backward in the payments 
and want extensions, etc., and he testified that he did not want the 
company coming around to ask him to let up, and that he wanted the 
matter carried along as to payments, and to make a profit ; that he ex- 
pected that the company woiid complete the payments, and that after 
he had got his payments out he would make a profit of the difference 
between what he paid and what would be paid by the company on the 
contract. 

Mr. Smitlv made no pretense that he was acting solely in the inter- 
ests of the company in making the purchase. He did so in the expecta- 
tion of profit from payments to be made by the company under its con- 
tract. This expectation, however, has not been realized up to the pres- 
ent time. The company has made payments to the amount of $3,300 
since Smith's acquisition of title, which was divided between Smith and 
Carroll. Davol has received the sum of $450. 

It thus appears that the defendant Smith, instead of so far making a 
profit from the monthly payments, has expended at least $2,200 more 
than he has received, and that the defendant Davol has expended at 
least $4,250 more than he has received. There is, therefore, no basis 
in the facts to warrant a decree for an accounting of so-called secret 
profits from payments made by the company. Upon any theory of the 
case it seems clear that, until the company had paid monthly install- 
ments to at least the amount of the sums paid by Smith and Davol, it 
had suffered no damage, and no deprivation of any legal or equitable 
right. 

The company finally defaulted in its payments, before it had paid as 
much as would compensate Smith and Davol for tiieir outlay, and 
thus incurred a forfeiture of its right under the original contract. 

It seems to be a matter of indifference whether the Smith and Davol 
purchases were known to the company or not. Until Smith and Davol 
got their money back, they were entitled to protect themselves by 
secrecy, and to permit the payments to be made in regular course to 
the bank, which held the deeds in escrow. Until this time there could 
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arise no equity in the company to have the benefit of any contract 
which Smith and Davol had made, assuming that their contract was 
better than that originally made by the company, and assuming, also, 
that it was inequitable for them to buy on better terms than the com- 
pany had assented to. 

[4] The plaintiflF characterizes the interest purchased as a hostile 
interest, but it was no more hostile in the hands of the defendants than 
in the hands of the Fosters and McCluskeys, so long as they sought 
only payment of the contract price. In acquiring these claims the de- 
fendants dealt entirely with a third party, and there is no evidence that 
the corporation had intrusted any of tliem with a duty of attempting 
to acquire the prpperty by outright purchase, or to better a bargain 
already made. It is expressly stated in the testimony of John M. 
Welch, the fiscal agent and a director, that the company had never 
considered the matter of purchasing the Foster and McCluskey claims 
in this way. 

The plaintiflF does not in his argument exactly define any duty to the 
corporation which was violated by these defendants, except the sup- 
posed duty of giving to the company an opportunity to purchase the 
Foster and McCluskey interests, instead of taking them for themselves. 
There is no evidence in the case which is suflScient to show that the 
company has in fact lost a valuable opportunity to acquire the prop- 
erty on terms better than those of its contract with the Fosters and 
McCluskeys. The company was fully represented by other oflficers 
and by a fiscal agent. Its contract, with the right of abandonment at 
will without incurring further liability, had certain advantages, and it 
was apparent that it would still be necessary for the company to raise 
considerable sums to develop its mines. Whether the plaintiflf would 
have had a right to any advantages resulting from the acquisition by 
the defendant of these properties seems, however, a moot question 
in this case. The mining company had lost all its rights under the 
contract before the defendants had made themselves good. Unless 
this forfeiture is in some way attributable to acts of the defendants — 
if it resulted solely from the inability of the company to raise funds, 
and if there was no interference by these defendants with the raising 
of fimds — it would seem a matter of indiflference whether this for- 
feiture inured to the benefit of the Fosters and McCluskeys, or to the 
benefit (if it be a benefit) of the defendants. In either event the ven- 
dees retain nothing which ever belonged to the company, except what 
it had contracted to forfeit in case of nonpayment. The deiFendants 
are still left with a mining property, so far unproductive, with its 
operations shut down, and requiring reasonably large advances for its 
development — a mining venture still uncertain of success. 

It must be remembered that the purchase of mining claims is the 
purchase of an opportunity to engage in a business equivalent in its 
results to a manufacturing process, and requiring capital and labor 
for its development. See Stratton's Independence v. Howbert, 231 U. 
S. 399, 413, 415, 34 Sup. Ct. 136, 58 L. Ed. 285. It is often more 
diflRcult to finance a mining venture than to acquire the mines. 

There is in this case no definite evidence as to the value of the claims 
purchased by the defendants, and it has not been made to appear that 
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they are worth as much as the defendants Smith and Davol paid for 
them, or that the company ever was able or desired to buy them at 
that price. 

Upon the evidence I find that the plaintiflf has not sustained his alle- 
gations that the defendants conspired to wreck the company by pre- 
venting it from making its payments. I find as a fact, that the bank- 
ruptcy of the company was not brought about by any act of the de- 
fendants, but was due to the inability of the company to raise the 
necessary funds to meet its payments and its assessments and expenses 
of operation; that, even had the defendants refused altogether to "put 
in any more money, this would not have amounted to a legal wrong; 
but I find that they did contribute certain sums, and were willing to 
contribute further upon conditions that were not unreasonable. 

[5] While the courts maintain with strictness the doctrine that a 
breach of a fiduciary relation raises a constructive trust, this doctrine 
requires as its foundation proof of a fiduciary relation. As was said 
by the Circuit Court of Appeals for the Eighth Circuit, in Steinbeck 
v. Bon Homme Mining Co., 152 Fed. 333, 338, 81 C. C. A, 441, 446: 

"But, like every rule and principle of the law, it is founded in a controlling 
reason which is its life, and, where the reason ceases, the rule is impotent. 
The reason is that no one may profit by a betrayal of the confidence of his 
correlate, and by the use, to the latter's detriment, of knowledge or interest 
acquired by means of the fiduciary relation. The test of the existence of a 
constructive trust of this nature is the fiduciary relation, and the betrayal of 
the confidence reposed under it to acquire the property of interest of the 
correlate, and, in the absence of either of these indispensable elements, no 
such trust can arise. Trice v. Comstock, 121 Fed. 620, 57 O. C. A. 648^ 61 L. 
R. A. 176." 

In Trice v. Comstock, 121 Fed. 620, 623, 57 C. C. A. 646, 649, 61 L. 
R. A. 176, the rule is stated broadly: 

"From the agreement which underlies and conditions these fiduciary rela- 
tions, the law both implies a contract and imposes a duty that the servant 
shall be faithful to his master, the attorney, to his cUent, the agent to his 
principal, the trustee to his cestui que trust, that each shall work and act 
with an eye single to the interest of his correlate, and that no one of them shall 
use the interest or knowledge which he acquires through the relation so as 
to defeat or hinder the other party to it in accomplishing any of the purposes 
for which it was created." 

In the present case there is no evidence that these defendants used 
their positions or their knowledge to prevent the company from accom- 
plishing its purpose of acquiring the property in accordance with its 
plans. They took nothing whidi belonged to the company, and im- 
posed upon it no new burden in accomplishing its purpose. 

[8] The plaintiff has cited no case which goes so far as to hold 
that a purchase of this character, which involves only a substitution 
of officers or directors or stockholders of a company in the rights of 
a third party who had previously made a contract with the company, 
can be regarded as a sufficient basis for the establishment of a con- 
structive trust. In the absence of evidence that a profit has been made, 
or that they have secured something which is worth to the company 
more than they paid for it, there seems to be no room for the applica- 
tion of the equitable doctrine as to constructive trusts. But the plain- 
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tiff cannot avoid the fact that the bill framed by him is a bill which 
charges a fraudulent conspiracy to wreck the company. This con- 
spiracy cotrid not be completed merely by the purchase of the Foster 
and McQuskey interests, but could only be effected by preventing the 
company from making its payments through some unlawful interfer- 
ence leading to forfeiture. 

In Hendryx v. Perkins, 114 Fed. 801, 806, 52 C. C. A. 435, 440, it 
was said : 

"A party who charges frand assnraes a grave responsibility by reason of 
making injurious allegations^ which he cannot escape by substituting another 
issue in lien thereof. The only exceptions have been in some instances 
where the bUl had a double aspect, so that, therefore^lt might be sustained ac- 
cording to Its other allegations, even if those charging fraud were not 
proven. In such cases the proper practice is to expressly dismiss the bill so 
far as frand is concerned." 

The general rule that, where fraud is charged in a bill and is de- 
nied, the party making the charge will be confined to that issue, is cited 
in Wall and Foss v. Parrot Silver & Copper Co. et al., 37 Sup. Ct. 609, 
decided by the Supreme Court of the United States June 4, 1917. 

[7, 8] The charges of fraud require that we consider more in de- 
tail the question whether the defendants did fraudulent acts to prevent 
the company from making its payments. 

The purchase of the claims by these defendants, and the nondis- 
closure, had, of course, no such effect. On the contrary, the nondis- 
closure indicates very clearly the desire of the defendants that the com- 
pany should continue its payments as before. The scheme of secur- 
ing secret profits by collecting the monthly payments required their 
continuance for more than 22 months before reimbursement of de- 
fendants' expenditures, and for a considerable time thereafter in or- 
der to make a profit. This was not consistent with a plan of an early 
wrecking of the company, or of disabling it from making payments. 

Though the bill, in paragraph 22, alleges a conspiracy to prevent 
the company from raising money for its monthly payments, it is so 
vague and uncertain in its allegations as to afford no proper basis for 
proof. It states that defendants knew that monthly installments were 
being paid out of a $12,500 subscription, and that they knew that the 
fiscal agent, John M. Welch, "could not comply with conditions laid 
down by themselves in reference to the aforesaid subscription." This 
is so feeble a presentation of charges of actual fraud that it might well 
be wholly disregarded, but for its apparently unjust reflection upon tlie 
good faith of Thomas A. Carroll, Esq. Certainly his objection, at 
a meeting September 21, 1914, to a plan of borrowing $15,000 from 
strangers, which would afford a commission of $2,250 to the com- 
pany's fiscal agent, might be taken as evidence of sound judgment, 
rather than of a fraudulent purpose. 

The plaintiff's contention that there was improper interference with 
the efforts of the company to borrow more money, and that this was 
the cause of the failure of the company to make its payments, I find 
not to be sustained by the proofs, which are quite as vague and indefi- 
nite as the allegations of the bill. 
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I find, also, that there was no intention of any of the defendants to 
do any act to prevent the company from raising other moneys neces- 
sary to pay assessments or outstanding bills, but that, on the contrary, 
the defendants were willing to contribute, and did contribute, for this 
purpose. ' 

It is also charged that the defendant Browne "was intentionally per- 
mitting his claim for unpaid salary to increase from time to time*'; 
that he gathered in certain claims to add to his own, for the purpose 
of attaching the personal property of the company, as further steps 
in the conspiracy. This perversion of the company's failure to pay 
Browne's salary, and a few bills that he had contracted for the com- 
pany's benefit with his own ^aranty of payment, into "steps in a con- 
spiracy," is. a most extraordmary and unjustifiable attempt to convert 
the company's own fault into a part of a supposed scheme of the 
defendants. The constant efforts of Browne to secure payments from 
the company, and to induce the company to raise money for this 
purpose, are a complete answer to this remarkable charge. 

It is further charged that Thomas A. Carroll, Esq., while director 
and attorney for the company, after suit brought by Browne, did ad- 
• vise the California attorneys of the company that the company had 
no defense to Browne's suit, by reason of which the company allowed 
judgment to be taken by default, and "did not inform the company of 
facts within his own knowledge which could be set up in an answer 
to the Browne complaint and which the complainant avtrs would be a 
good and sufficient defense." 

So far as appears, there is no basis for this charge of bad faith. 
The debts upon which Browne brought suit were just debts long over- 
due, and no grounds of defense are alleged or proved. It certainly 
was not Mr. Carroll's duty to advise the company that by reason of 
some far-fetched theory Browne was a party to a fraudulent conspir- 
acy, and his just claims might be defeated for that reason. 

If the vague allegations: of paragraph 29 of the bill mean or imply 
anything more than this, such further meaning does not appear. There 
is no ground for holding this to be a fraudulent act, or other than 
sound advice. There is no doubt that the defendant Browne was fully 
justified in bringing suit against the company and attaching its per- 
sonal property, and that this was entirely consistent with good faith. 

It is further argued that the purchase of the interests made Browne, 
Smith, Carroll, and Davol all hostile to tlie company, and deprived 
the company of their services. But the primary interest of Browne 
was to get payment for his past and present services, and of Smith, 
Carroll, and Davol to receive the monthly payments from the com- 
pany. The money required for the monthly payments did not go to 
Browne, whose interests thus differed from those of the others. So 
long as the company, by borrowing or by its operations, might be able 
to take care of its payments, there seems to have been no reason for 
desiring to harass it or prevent it from continuing. 

It seems to be true, however, that in making the purchase it was 
the intention of Smith and Davol to put themselves in a position which 
would enable them to carry on the enterprise under a reorganization. 
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in case of the failure of the company under its then management 
There is in the written correspondence much evidence of the intention 
of tlie defendants to co-operate in the reorganization of the enterprise. 

When failure was imminent, there seems to have been an under- 
standing between the parties that such rights as should be secured by 
Browne under his attachments and judgments, and such rights as 
should be secured by Smith and Davol by the exercise of rights of 
forfeiture and by suit upon notes of the company held by tiiem, should 
be used by them in reorganizing or in forming a new company. It was 
a plan for salvage out of an impending wrecJc, due to tiie failure of 
the fiscal agent and other officers to finance the company, rather than 
.a plan to cause the wreck. 

In the plans for reorganization the plaintiff finds his principal evi- 
dence of a conspiracy or a meeting of the minds of the defendants. 

But this is all too late to support the charges of the bill ; it is action 
in extremis, and not the cause of the bankruptcy, which was the result 
of the failure of long-continued efforts to finance a doubtful mining 
enterprise, which, under different acts of incorporation and under 
various names, had not made a profit. 

The responsibility for this failure cannot be shifted to the shoulders 
of these defendants by far-fetched and unjustifiable charges of a fraud- 
ulent scheme to wreck the company. 

The scheme of fraud set up in this bill was not of the defendants' 
invention, and the defendants' acts do not fit such a schema, but are 
inconsistent with it. 

The plaintiff argues at length that, even if the charges of actual 
fraud are not sustained, a case of constructive fraud is yet made out. 

As we have said, there is no ground for a decree for an account of 
secret profits, for it is proved Siat there were none. Assuming, for 
argument, what is not established, that the plan to make profits by 
receiving monthly rentals was a breach of fiduciary relations, this is now 
of no consequence, since it was defeated by the company's inability to 
raise money, and not, as we find, by any acts of the defendants which 
prevented it from doing so. This plan for "secret profits" from 
monthlv payments disappears from the case, whether its failure was 
due solely to the inability of the company to pay, or was due to its 
abandonment by the defendants before any profit was made, upon the 
alleged adoption of an alternative plan of preventing the company 
from making the pa)mients. In eitiber aspect, whether defeated or 
voluntarily abandoned, it was not carried out, and did not result in 
the payment by the company of more than it must have paid in any 
event. 

There remains in the case only the alleged fraudulent plan of ac- 
quiring the full ownership of the mining claims and of disabling the 
company from completing the purchase, thereby forfeiting its contract 
rights. 

This plan comprehends two essential and inseparable parts, and the 
supposed illegality of acquiring the daims depends upon the intent to 
carry out the plan of disabling the company from buying under the 
contract of May 10, 1914. 
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Finding as a fact that there was no intent to disable or prevent the 
company from exercising its rights to purchase, and tiiat this was 
not done by the defendants, there remains no ground charged in the 
bill for finding that the purchase of the mining claims by the defend- 
ants Smith and Davol was unlawful or inequitable, or in violation of 
any rights of the company. While acts lawful in themselves may be- 
come unlawful as parts of a general scheme, if the general scheme 
is disproved and the connection is thus broken, a plaintiff cannot be 
permitted to set up a new and distinct ground for equitable relief that 
is not pursuant to his bill. He who unjustifiably charges actual fraud 
done in pursuance of a conspiracy cannot expect the aid of a court 
of equity in constructing out of the remnants of his case some other • 
case, based upon some different principle of equity not invoked in his 
bill. United States v. Reading Co., 226 U. S. 324, 372, 373, 33 Sup. 
Ct. 90, 57 L,' Ed. 243. A charge of fraud calls upon a defendant to 
protect his character, and when there is a failure of proof, or when 
he has disproved the charge, he is entitled to a full dismissal. Cases 
in which general charges of fraudulent conspiracy are made, in order 
to give the color of fraud to many acts innocent in themselves and 
consistent with legal rights and with an honest intention, require the 
strict application of the rule when the charges of fraud fail. 

These defendants testified before me at length under direct and 
cross examination. I am satisfied that they, and Thomas A. Carroll, 
Esq., are unjustly charged with a conspiracy to wreck this company, 
or to defraud it or their associates. I am of the opinion that they 
were willing^ to do their share towards contributing funds to carry on 
the enterprise, though they were unwilling to assume the burden of 
carrying the enterprise for the benefit of others who would not con- 
tribute. 

The plaintiff, in my opinion, has failed to establish any right, based 
either upon fraud or upon breach of fiduciary relations, to a decree 
establishing a trust or requiring a conveyance from the defendants 
Smith and Davol ; and there is no just ground for an injunction against 
any of the defendants, or for granting any relief prayed for in the bill. 

The t>ill will be dismissed. 



Bz parte DOSTAL. 

(District Court, N. D. Ohio, E. D. August 15, 1917.) 

No. 9562. 

1. Habeas Cobpus ^=»51— Pbooebdings— Pabtobs. 

While an application for a ^nrit of habeas corpus nmy be made by one 
person on behalf of another, an application in this form entitles the 
petitioner to such relief only as might be given if the application were 
made by the person detained In his own name. 

2. Habeas Coeptjs ^=»16— Jubisdiction op Coubts— Detention by Milttabt 

autbobitieb. 

If a military tribunal has jurisdiction to try a person charged with 
an offense against military law, the civil courts cannot interfere by writ 
of habeas corpus. 
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S. Abmt and Navt ^=s»44(2) — ^BiiLiTABT Coubteh-Pebsons Scbjbct to Jubis- 

DICTION. 

An enlisted man, occupsring and enjoying that status, with all its bur* 
dens and obligations, may be detained by the military authorities and 
tried by a court-martial for any offense against military law. 

4. Abmt and Navt «s»44(2, 3) — ^Mh^itabt Cottbts— Pebbonb Subject to Jubis- 

DicnoN. 

Odb who enlisted in the National Guard, was accepted, took the pre- 
scribed oath, and later took the federal enlistment oath, as prescribed by 
Kational Defense Act June 3, 1916, c. 134, ( 70. 39 Stat 201 (Comp. St 
1916, § 30441), and received pay and clothing over a long period from 
the state and nation, is a soldier, subject to the Jurisdiction of a military 
tribunal for any offense committed against military law, though he was 
under 21 when he enlisted, and enlisted without the written consent of 
his parent or guardian, and though he was an alien, who had not made 
the declaration of his intention to become a citizen, and though he had a 
mother dependent upon him for support 

5. ABifT AND Navt ^=»3 9— Enlistment of Minobs— Validity. 

A minor's enlistment without the written copsent of his parent or 
guardian, when such consent is required, is not void, nor is it voidable by 
him, though he may be released from the service by a timely application 
of his parent or guardian, having a superior right to his custody or con- 
trol. 

6L Abmt and Navt ^=9l9— Enlistment of Minobs— Validitt. 

Where a minor enlists, without the written consent of his parent or 
guardian, an application by the parent or guardian f6r his release must 
be made with reasonable diligence after acquiring knowledge of the en- 
listment and before an offense has been committed by the minor, and 
after an offense has been committed, and especially after he has been 
placed under arrest and charges have been preferred against him, it is 
too late for the parent or guardian to oust the Jurisdiction of the military 
authorities by an application for a writ of habeas corpus. 

7. Abmt and Navy ^=9l9— Enlistment of Minobs— Validity. 

Where a minor had no parent or guardian living in the United States 
when he enlisted, the subsequent arrival of his mother in the United States 
could not have any retroactive effect upon the prior enlistment 

& Abmy and Navy ^=5>19— Enlistment of Minobs— Validity. 

As National Defense Act June 3, 1916, permits the enlisting of a nKlnor 
over the age of 18 without the written consent of his parent or guardian, 
where one over 18 and under 21, who had enlisted prior to the passage of 
that act subsequently took the federal enlistment oath prescribed by sec- 
tion 70 thereof, the defects in his original enlistment were immaterial, 
and any right of the parent or guardian to reclaim his custody or control 
was extinguished. 

9. Abmy and Navy €=»19— Enlistment of Minobs— Validity. 

The parent or guardian of an enlisted minor may waive the statutory 
requirement for his written consent, and does waive it by acquiescing 
with knowledge in the minor's continuance in the service, thus permit- 
ting him to draw the pay and emy>luments of a soldier. 

10. Abmy and Navy ^=5>18— Enlistment— Validity. 

An alien, offering to enlist and accepted as a soldier, cannot avoid his 
contract of enlistment and thereby escape liability for service or to 'pun- 
ishment especially as Comp. St. 1916, § 1888, providing that no person who 
is not a citizen, or who has not made a legal declaration of his intention 
to become a citizen, shall be enlisted for a first enlistment, Is limited to 
enlistments in time of peace. 
U. Abmy and Navy ^=»1^— Enlistment— Validity. 

There is nothing in the treaty between the United States and the gov- 
ernment of Austro-Hungary invalidating an enlistment by a native of 
Austria. 

' ■ - 
^=s>For other cases see same topic ft KBY-NUMBBR In all Key-Numbered Digests it Indexes 
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12. Aemt and Navt 9=»44(2) — Calling Militia into Service of the United 
States. 

Natianal Defense Act, § 58 (Oomp. St 1916, f 3044), provides that tne 
National Gaard shall consist of the regularly enlisted militia, etc. Section 
70 provides that enlisted men In the National Guard, whose enlistment 
contracts contain an obligation to defend the Constitution of the United 
States and obey the orders of the President, shall be recognized as utem- 
bers thereof, and that others shall not be so recognized until t^y have 
signed the enlistment contract and taken the oath therein provided. Sec- 
tion 111 (Oomp. St. 1916, § 3045) and Selective Draft I^w May 18, 1917, 
authorize the President to draft all members of the National Guard into 
the military service of the United States. Held, that an order of the 
President, calling a company and regiment of the National Guard into 
the federal service, made a member of such company and regiment, whose 
original enlistment contract contained the obligation prescribed by section 
70, and who, when previously called Into the federal service, had taken 
the additional oath prescribed by that section, a soldier of the United 
States army, subject to military trial .or punishment, though he had not 
consented to be mustered into the military forces of the United States 
under such order. 
18. Abmt and Navy ^=:»20 — Calling Militia into Seevicb of the United 
States. 

Under Const art. 1, ( 8, authorizing Congress to organize and equip 
armies, and to provide for the common defense, and National Defense Act 
June 3, 1916, and Selective Draft Law May 18, 1917, the President has 
authority to draft compulsorily into the services of the United States all 
officers and enlisted men of the National Guard, and Congress had au- 
thority to confer such power ; compulsory service being in no way viola- 
tive of the Constitution. 

14. Abmt ai^d Navy ^=»18— Enlistment— Validity, 

That an enUsted soldier has a mother, of whom he is the only support, 
does not make void his contract of enlistment. 

15. Constitutional Law ^=»74r-JuDiGiAL Functions— Kncsoaghments on 

Executive. 

Under Selective Draft Law May 18, 1917, § 4, authorizing the President 
to exclude or discharge at his discretion those having persons dependent 
upon themf for support, rendering their exclusion or discharge advisable, 
dependency is not a matter of which the courts can take judicial cogni- 
zance. 

Ex parte application by Rudolph Dostal, on behalf of John Hacken- 
berg, for a writ of habeas corpus. Petition dismissed. 

James A. Miles and Franklin Rubrecht, both of Columbus, Ohio, 
for petitioner. 

Hubert J. Tumey, and E. S. Wertz, U. S. Atty., both of Qeveland, 
Ohio, for respondents. 

WESTENHAVER, District Judge. This is an application by Ru- 
dolph Dostal, on behalf of one John Hackenberg, for a writ of habeas 
corpus. Upon the presentation of the petition an alternative writ was is- 
sued, and the defendants, in response thereto, produced in court the 
body of John Hackenberg and made a return showing the cause of 
his detention. Evidence was introduced on behalf of the petitioner 
and of the respondents. 

John Hackenberg, the person alleged to be restrained illegally of his 
liberty, is a native of Austria. He came to this country about June 
25, 1914. He enlisted on June 7, 1915, in Company B, Eighth In- 

C=:3For other cases sefl same topic it KBY -NUMBER in all Koj-Numbored Disests ft Indn«» 
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fantry, National Guard of the State of Ohio. At the time of his en- 
listment he made an application declaring himself to be 21 years of 
age and a citizen of the United States. He was thereupon accepted 
as an enlisted man and agreed to serve for a term of 3 years, unless 
sooner discharged. He dso made and subscribed an oath of enlist- 
ment By this oath he declares that he will bear true faith and al- 
legiance to the United States of America and the state of Ohio, that 
he will serve them honestly and faithfully against all their enemies 
whomsoever, and that he will obey the orders of the President of the 
United States, the Governor of the state of Ohio, and the orders of the 
officers appointed over him, according to the rules and articles of war, 
and the regulations for the government of the Ohio National Guard. 

On June 19, 1916, the company and regiment to which he belong- 
ed responded to the mobilization order of the President of the Unit- 
ed States for service on the Mexican border. On July 2, 1916, he 
took the federal enlistment oath prescribed by section 70 of the Na- 
tional Defense Act of June 3, 1916. He was mustered out of the fed- 
eral service on March 2, 1917. From the time of his enlistment and 
until he was mustered out he performed all the military duties requir- 
ed of him, and has drawn and accepted pay and clothing. On July 
10, 1917, the company and regiment to which he belongs was called 
into the federal service, pursuant to paragraph 2, section 1, Act May 
18, 1917. He reported for duty at the place of rendezvous with his 
company, and answered "present" to the roll call, and was checked as 
^'present" by the federal mustering officer. On July 30th following, 
for some reason not developed in the evidence, he was placed under 
arrest, and has since been in confinement. On August 3, 1917, formal 
charges were preferred against him for violating the laws of the Unit- - 
•ed States and the Articles of War, particularly violation of the fifty- 
fourth Article of War relating to fraudulent enlistments. 

Respondents' answer shows that he is restrained of his liberty by 
reason of these charges, and that he will be brought to trial upon them 
before a court-martial as soon as practicable and without, any undue 
delay. 

The evidence shows that he is not, in fact, a citizen of the United 
States; that he has not made a legal declaration of his intention to 
become a citizen ; that he was bom January 22, 1897, and was there- 
fore 18 years and S months of age when he first enlisted, and is 
now under 21 years of age; that no written consent of a par- 
ent or guardian was obtained or given before he enlisted; and that, 
because of his statement touching his age and citizenship in his ap- 
plication for enlistment, no such consent was asked or required. Fur- 
ther, that he had no parent or guardian at the time of his enlistment 
in the United States, that his mother was then living in Austria, 
and that she on August 25, 1916, arrived in the Unite<f States, bring- 
ing with her a younger daughter. 

She testifies that she did not know of his enlistment until after her 
arrival in the United States, at which time he was absent on the Mex- 
ican border in service with his company, and that she learned of his 
enlistment immediately after her arrival. She testifies that she is 
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without means or ability to support herself and that she is being sup- 
ported in a large part by him and by a son-in-law. 

Upon these facts the petitioner, Rudolph Dostal, contends that John 
Hackenberg's confinement and detention are illegal upon the follow- 
ing grounds : 

(1) That he is under 21 years of age, and that neither at the time 
of his enlistment, nor since, has his parent or guardian consented in 
writing to his enlistment 

(2) That he is an alien subject of the emperor of Austria, and has 
not made a legal declaration of his intention to become a citizen of the 
United States. 

(3) That he has refused to enlist or to be mustered into the service 
as a soldier in the United States army, under the President's mobiliza- 
tion or draft order of July 10, 1917, and that upon the facts stated 
he cannot be compelled so to enlist or to be mustered into the service. 

(4) That he has a widowed mother living with him in Akron, Sum- 
mit county, Ohio, of whom he is the only and sole support. 

[1] This application is made on his behalf by Rudolph Dostal, his 
brother-in-law. It is proper practice to make an application by one 
on 'behalf of another ; but an application in this form entitles the peti- 
tioner to such relief only as might be given if the application were \ 
made by the person thus detained in his own name. An application ! 
may be made by a parent or guardian having a superior right to the | 
custody and control of a person illegally detained, when such person | 
might not himself obtain relief. In similar cases, a parent or guardian 
has been permitted to obtain the discharge of a minor from military 
•control, when the minor himself might not obtain such relief. Any 
objection ta granting relief in the present case, because the applica- 
tion was made by or on behalf of the person confined, rather than by 
the parent or guardian entitled to his custody and control, is a mat- 
ter of form only. If it were necessary, in order that full relief should 
be granted, according to the rights of the parent or guardian, an 
amendment could be made, making the mother a party plaintiff. I 
shall therefore disregard the question of form, and dispose of this 
case on its merits, as if all proper parties were present asking relief. 

[2] It is settled law that, if a military tribunal has jurisdiction to 
try a person charged with an offense against military law, the civil 
courts cannot interfere by writ of habeas corpus. In the case of In 
re Grimley, 137 U. S. 147, at page 150, 11 Sup. Ct. 54 (34 L. Ed. 636), 
Mr. Justice Brewer, delivering the opinion, said : 

"It cannot be doubted that the civil courts may In any case Inquire Into the 
Jurisdiction of a court-martial, and If It appears that the party condemned Is 
not amenable tq Its jurisdiction, it may discharge him from the sentence. 
And, on thA other hand, it is equally clear that by habeas corpus the civil 
courts exercise no supervisory or correcting power over the proceedings of a 
eourt-nrartial, and that no mere errors in their proceedings are open to con- 
sideration. The single inquiry, the test, is Jurisdiction. That being estab- 
lished, the habeas corpus must be denied and the petitioner remanded. That 
wanting, it must be sustained and the petitioner discharged. If Grimley was 
an enUsted soldier, he was amenable to the Jurisdiction of the oourt-martlaL" 
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Authorities to the same effect are numerous. See the following: 
In re Tarble, 13 Wall. 397, 20 L. Ed. 597; Ex parte Dunakin (D. C.) 
202 Fed. 290; Ex parte Hubbard (C. C.) 182 Fed. 76; Dillingham 
V. Booker, 163 Fed. 696, 90 C. C. A. 280, 18 L. R. A. (N. S.). 956, 16 
Ann. Cas. 127; U. S. v. Williford, 220 Fed. 291, 136 C. C. A. 273. 

[3] The primary and controlling question then is: Was or is John 
Hackenberg an enlisted man, occupying and enjoying that status, with 
all its burdens and obligations? If .he is, then he may be detained by 
the military authorities, and tried by a court-martial for any offense 
committed by him against military law. It is not denied, but, on the 
other hand, conceded, that a misrepresentation respecting his age and 
citizenship, whereby he procured and enjoyed the pay and emoluments 
of a soldier, is an offense against military law, subject to be dealt with 
according to the fifty-fourth Article of War. 

[4] I am of opinion that this question must be answered in the af- 
firmative. His application to be enlisted, and the acceptance thereof, 
his taking the prescribed oath as a member of the Ohio National 
Guard, his taking later the federal enlistment oath as prescribed by 
section 70 of the National Defense Act, his receipt of pay and cloth- 
ing over a long period, from the state and nation, makes him a soldier, 
subject to the jurisdiction of a military tribunal for any offense com- 
mitted against military law. The fact that he was under 21 when he 
enlisted, or that the written consent of his parent or guardian was not 
jgiven to such enlistment, or that he was an alien, who had not made 
a declaration of his intention to become a citizen, or that he had then 
or now a mother dependent upon him for support does not, in my 
opinion, make his contract of enlistment void, or prevent the status 
of a soldier, with its duties and obligations, attaching to him. My rea- 
sons for these conclusions, and some observation as to each conten- 
tion made by the petitioner, will be briefly stated. 

[5,6] (1) It is settled law that a minor, who enlists without the 
written consent pf a parent or guardian, when such consent is required, 
becomes a soldier. His enlistment is not void, nor is it voidable in 
any event by him. He may be released from the service by a timely 
application of the parent or guardian having a superior- right to his 
custody or control. But this application must be made with reasonable 
diligence, after the parent or guardian has acquired knowledge of the 
actual enlistment, and before an offense, has been committed by him. 
After an offense has been committed by the minor against the military 
law, and especially after he has been placed under arrest and charges 
have been preferred against him, it is too late for the parent or guardian 
to oust the jurisdiction of the military authorities by an application to 
the civil courts for a writ of habeas corpus. See the following: Ex 
parte Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. Ed. 636; In re 
Morrissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. Ed. 644; Ex parte 
Hubbard (C. C.) 182 Fed. 76; Ex parte Dunakin (D. C.) 202 Fed. 
290; Dillingham v. Booker, 163 Fed. 696, 90 C. C. A. 280, 18 L. R. 
A. (N. S.) 956, 16 Ann. Cas. 127; U. S. v. Williford, 220 Fed. 291, 
163 C. C. A. 273; McGorray v. Murphy, 80 Ohio St 413, 88 N. E. 
881, 17 Ann. Cas. 444. 



Digitized by VjOOQIC 



670 243 FEDERAL REPORTER 

[7] Upon these considerations alone the application should be de- 
nied, so far as it is based on his minority, and some further observa- 
tions lead to the same conclusion. As the law stood when he enlisted 
(Rev. St. § 1117), no person under the age of 21 years should ie en- 
listed or mustered into the service of the United States without the 
written consent of his parent or guardian,, provided such minor had 
a parent or guardian entitled to the custody and control of him. Hack- 
enberg had no guardian or parent at that time living in the United 
States entitled to the custody and control of him. It is at least ques- 
tionable whether a parent or guardian residing in a foreign country is 
entitled to the custody and control of a minor residing in the United 
States. This question was considered and decided by De Haven, Dis- 
trict Judge. In re Perrone (D. C.) 89 Fed. 150. In that case an alien 
minor, whose parents resided in Italy, had enlisted, and shortly after 
his enlistment a guardian was appointed and qualified in the United 
States, who then applied for a writ of habeas corpus for the discharge 
of his ward, because the enlistment had been made without the writ- 
ten consent of his parent or guardian. It was held that the relief asked 
should not be granted, and this holding seems to me to be based upon 
sound reasons. Obviously, if there is no parent or guardian entitled 
to his custody or control, or qualified to give or withhold consent at 
the time of the enlistment, the contract of enlistment is valid and reg- 
ular, and, if valid and regular when made, it does not become defective 
by a subsequent change of conditions. Therefore the arrival in the 
United States at a later date of Hackenberg's mother could not, it 
seems to me, have any retroactive effect upon a prior enlistment, reg- 
ular in all respects when made. 

[8] Furthermore, the National Defense Act of June 3, 1916, now 
permits the enlisting of minors over the age of 18 years without the 
written consent of the parent or guardian. This act was in full force 
and effect when Hackenberg's mother came to the United States. 
Hackenberg, after the passage of this act, and under favor of its pro- 
visions, took the federal enlistment oath prescribed by section 70 
thereof. It was competent at this date, without the written consent 
of his parent or guardian, then, to enlist, and as a result of his acts he 
then became an enlisted man in what is sometimes called the fed- 
eralized National Guard. The contract of enlistment and his rights 
and obligations are regulated and controlled by that act. He created 
in effect by his enlistment oath, taken pursuant to its provisions, and 
by his acceptance thereafter of pay and clothing, a new status for him- 
self as a member of the National Guard created, regulated, and gov- 
erned by the National Defense Act. The defects, if any, in his orig- 
inal enlistment as a member of the Ohio National Guard, became 
thereafter, it seems to me, immaterial and unimportant. Any latent 
right that the parent or guardian prior thereto might have had to re- 
claim his custody or control, because his enlistment was without his 
consent, is extinguished in consequence of these new conditions. His 
status as a regularly enlisted man under the National Defense Act 
has become strictly regular, and not voidable by parent or guardian. 

[9] Furthermore, the written consent required of the parents or 
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guardian of a minor, is primarily for the benefit of such parents or 
guardian. It is designed, ;iot merely to protect an immature minor 
from improvident action, but to preserve the parent's or guardian's 
right to his custody and service. The parent or guardian may un- 
doubtedly waive the requirement that the consent be in writing. This 
written consent may undoubtedly be given after, as well as at the 
time of, the enlistment. It follows, as a consequence, that the parent 
or guardian may, by acquiescence, with knowledge, after the enlist-, 
ment, waive all right to relief because written consent was not previ- 
ously given. This waiver will result from silence or acquiescence while 
a minor is continuing in the service and drawing pay from the gov- 
ernment. In Ex parte Dunakin, 202 Fed. 290, Cochran, District Judge, 
according to the third headnote, held : 

"Where a minor enlisted without the consent of his jmrent or guardian, 
and his mother, who was his surviving parent, on learning of his enlistment 
shortly thereafter, did nothing to repudiate the same or to secure his release, 
and testified that she would have been reconciled to it, had he remained in 
the army and not deserted, but that after his desertion she wanted to keep 
him out of the army, her acts constituted an implied consent to his enlistment." 

See, also, the following: State v. Dimick, 12 N. H. 194, 37 Am. 
Dec. 197; In re Morrissey, 137 U. S. 157 (bottom of paragraph at 
page 159), 11 Sup. Ct. 57, 34 L. Ed. 644; Ex parte Hubbard (C. C.) 
182 Fed. 76 (middle of paragraph at page 81). 

In the present case both John Hackenberg and his mother, after 
the passage of the National Defense Act reducing to 18 years the age 
above which one may enlist without the consent of the parent or guard- 
ian, have acquiesced in his continuing in the service, thus permitting 
him to draw the pay and emoluments of a soldier. This acquiescence, 
in my opinion, is the equivalent of a prior written consent, and might 
of itself be sufficient to bar the mother from the relief here asked. 

[11] (2) An alien, who offers to enlist and is accepted as a soldier, 
cannot avoid his contract of enlistment, and thereby escape liability 
eithei: for service or to punishment. 

An alien, who has not made a legal declaration of his intention to 
become a citizen, is not obliged to enlist. He is not, under the pro- 
visions of Act May 18, 1917, subject to the selective draft. He cannot 
be compelled or coerced, Jn the present state of the law, to enlist or 
perform military service. He may, however, voluntarily offer himself 
for service as a soldier, and, if accepted, he thereby acquires the status 
of an enlisted man, subject to all its duties ana obligations. The gov- 
ernment may not accept him ; but, if accepted, he cannot himself plead 
his want of qualification, nor escape service. 

This question was fully considered in U. S. v. Cottingham, 1 Rob. 
(Va.) 615, 40 Am. Dec. 710. In that case an alien had enlisted, rep- 
resenting himself to be a citizen of the United States, under an act of 
Congress which prescribes as a qualification for enlistment that all 
recruits should be citizens of the United States. In the opinion it 
is said: 

"An alien bas no right, founded upon any principle either of municipal or 
International law, to claim exemption from the consequences of his own volun- 
tary engagement, whether for military or any other service. No one supposes 
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that be labors under a disability in this respect; for though, by such a stipa- 
latlon, be may by possibility involve himself in ditilcultles in regard to his 
allegiance to his native sovereign, that Is a mutter for bis ovm consideration, 
and cannot affect the validity of his new obligation. If any authority were 
necessary for so self-evident a proposition, it would be found, not only in the 
practice of employing foreign mercenaries, which has prevailed amongst civ- 
ilized nations in all ages, but In the doctrine as laid down by the most ap- 
proved writers: Vattel, b. 1, c. 19, ft 213; 1 Bl. CJom. 370." 

It is settled law that eligibility requirements are for the protection 
of the government, and not for the soldier. If the government waives 
an eligibility requirement, or if, after enlistment, it does not avail it- 
self thereof to discharge the soldier, the latter cannot urge his want 
of qualification to obtain his discharge, or to escape punishment for- an 
offense against military law. The law in this respect is best stated by 
Mr. Justice Brewer in Re Grimley, supra, from which we quote as 
follows: 

"Grimley has made an untrue statement in regard to his qualifications. The 
government makes no objection because of the untruth. The qualillcation is 
one for the benefit of the government, one of the contracting parties. Who 
can take advantage of Grimley *8 lack of qualillcation? Obviously only the 
party for whose benefit It was Inserted. Such Is the ordinary law of contract 
Suppose A., an individual, were to offer to enter into contract with persons of 
Anglo-Saxon descent, and B., representing that he is of such descent, acc^ts 
the offer and enters into contract ; 'can he come thereafter, A. making no ob- 
jection, repudiate the contract on the ground that he Is not of Anglo-Saxon 
descent? A. has prescribed the terms. He contracts with B. upon the strengin 
of his representation that he comes within these terms. Can B. thereafter 
plead his disability In avoidance of the contract? On the other hand, suppose 
for any reason it could be contended that the proviso as to age ¥ras for the 
benefit of the party enlisting; is Grimley in any better position? The matter 
of age is merely incidental, and not of the substance of the contract; and 
can a party, by false representations as to such Incidental matter, obtain a 
contract, > and thereafter disown and repudiate Its obligations on the simple 
ground that the fact in reference to this incidental matter was contrary to his 
representations? ♦ • ♦ He cannot of his own volition throw off the gar- 
ments he has once put on, nor can he, the state not objecting, renounce his 
relations and destroy his status, on the plea that, if he had disclosed truthfully 
the facts, the other party, the state, would not have entered Into the new rela- 
tions with htm, or permitted him to diange bis status. • • • A naturalized 
dtlzen would not be permitted, as a defense to a charge of treason, to say that 
he had acquired his citizenship through perjury, that he had not be^i a resi- 
dent of the United States for five years^ or within the state or territory 
where he was naturalized one year, or that he was not a man of good moral 
character, or that he was not attached to the Constitution. No more can an 
enlisted soldier avoid a charge of desertion, and escape the consequences of 
such act, by proof that he was over age at the time of enlistment, or that he 
was not able-bodied, or that he had been convicted of a felony, or that before 
[the time of] bis enlistment he had been a deserter from the military service of 
the United States. These are matters which do not inhere in the substance of 
the contract, do not prevent a change of status, do not render the new relations 
assumed absolutely void.*' 

United States statutes do not make void the enlistment contract 
of an alien. His actual situation after enlisting is less favorable than 
that of a minor, intoxicated person, or one over the age limit, who the 
law says shall not be enlisted. In all these cases tlie uniform holding 
is that the enlistment is none the less valid, although the enlisted man 
may perhaps be punished for his fraudulent enlistment. Section 1888, 
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U. S. Compiled Statutes, Annotated, 1916, gives the only disqualifica- 
tion for enlistment applicable to aliens. This section provides that no 
person who is not a citizen of the United States, or who has not made 
a legal declaration of his intention to become a citizen, shall in time 
of peace be enlisted for the first enlistment of the army. It will be 
noted that this limitation applies only in times of peace ; if the United 
States is at war, the limitation does not apply. It has long been the 
practice to enlist aliens in the United States army and in the naval 
service. The practice has been sustained by numerous opinions of 
the Attorney General of the United States ; and Congress, in recogni- 
tion of the practice, has conferred valuable privileges upon honorably 
discharged alien soldiers and sailors. Lt permits them to be admitted 
to citizenship upon petition, without any previous declaration of in- 
tention, and without having a longer residence in the United States 
than one year. Rev. St. § 2166 (U. S. Comp. St 1916, § 4355), and 
section 2175. 

[11] The treaty between the government of Austro-Hungary and the 
United States, cited by counsel for the petitioner, contains nothing in 
conflict with these rules of law. If it did, the later act of Congress 
would control, and intiemational complications, if any, resulting there- 
from, would be exclusively for the political departments of the govern- 
ment, and are not matters of judicial c<^izance. Boudinot v. U. 
S., 11 Wall. 616, 620, 20 L. Ed. 227; Edye v. Robertson, 112 U. S. 
580, 5 Sup. Ct. 247, 28 L. Ed. 798; Fong Yue Ting v. United States, 
149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905; J. Ribas y Hijo v. 
United States, 194 U. S. 315, 24 Sup. Ct. 727, 48 L. Ed. 994. 

[12] (3) Petitioner's contention that Hackenberg has now a right to 
refuse to be mustered into the military forces of the United States, 
under the draft order of July 10, 1917, and that until he does consent 
so to be mustered in he does not occupy the status of a soldier, and is 
not subject to be dealt with according to military law, is without 
foundation. 

Section 58 of the National Defense Act provides that the National 
Guard shall consist of the regularly enlisted militia between the ages 
of 18 and 45 years, organized, armed, and equipped as provided by that 
act. Section 70 provides that enlisted men in the National Guard of 
the several states, then serving under enlistment contracts which con- 
tain Sip. obligation to defend the Constitution of the United States and 
to obey the orders of the President of the United States, shall be rec- 
ognized as members of that National Guard. This section further 
provides that, when the enlistment contract doesi not contain this ob- 
ligation, the militiaman shall not be recognized as a member of the Na- 
tional Guard until he shall have signed an enlistment contract and 
taken and subscribed the oath therein provided. This oath is one 
to support and defend the Constitution of the United States and obey 
the orders of the President. 

John Hackenberg^s original enlistment contract, dated June 7, 1915, 

contains the obligation prescribed by section 70. In other words, he 

had taken the required oath. The adoption, therefore, of the National 

Defense Act, without anything n^ore, made him a member of the Na- 
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tional Guard, and subject to the military control of the United States. 
Furthermore, on July 2, 1916, as already stated, when mobilized for 
service on the Mexican border, he took the additional oath prescribed 
by section 70. He served thereafter, and drew pay and clothing al- 
lowance, until mustered out of the federal service March 2, 1917. His 
status is thereby completely established as a member of the National 
Guard organized, armed, and equipped and controlled by the National 
Defense Act. 

Section 111 further provides that, whenever Congress authorizes 
the use of the armed land forces of the United States for any pur- 
pose, the President may draft into the military service of the United 
States any or all members of the National Guard; also that all per- 
sons so drafted shall, from the date of their draft, stand discharged 
from the militia, and shall from said date be subject to the laws and 
regulations for the government of the army of the United States. Au- 
thority from Congress and a draft order from the President is all the 
the formality required to make him a soldier of the United States army. 
He becomes such from the date of the draft order. He is subject to 
be dealt with as a soldier in the United States army from the date 
when called into service, which in this case was July 10, 1917. 

Furthermore, the act of May 18, 1917, entitled "An act authorizing 
the President to increase temporarily the military establishment of the 
United States," called the Selective Draft Law, confers this authority 
on the President. He is thereby authorized, in view of existing emer- 
gencies, to draft into the military service of the United States, in ac- 
cordance with the provisions of section 111, of the National Defense 
Act, all members of the National Guard. His draft order, made pur- 
suant to the authority of these two acts, constitutes John Hackenberg 
a soldier in the United States army ; no further act on his part is re- 
quired to make him subject to military trial or punishment. He stands 
from July 10, 1917, on the same basis as one called and accepted under 
the selective draft provisions of the same act, except that by his pre- 
vious enlistment he has deprived himself of the exemption privileges 
accorded to persons called for the first time under that act. His failure 
to respond to the call would have made him liable to punishment as a 
deserter. 

These conclusions follow from the plain language of the law. We 
are not, however, without pertinent autfiority. In Houston v- Mo/)re, 5 
Wheat. 1, 5 L. Ed. 19, the Supreme Court had under consideration a law 
drafting the militia of the state of Pennsylvania into the United States 
army, and the power and authority of Congress and the President under 
the Constitution was fully reviewed. All of the judges agreed that 
this power was practically unlimited; that the President, authorized 
by Congress, might call forth the militia, either by a requisition on the 
Governor of the state or by direct command to the officers and members 
of the militia; and that tiie officers and members of the militia might 
be made members of the United States army, subject to the orders of 
the government, and liable to be dealt with pursuant to the Articles 
of War, from the date of the draft order, or such other time, or under 
such other conditions as Congress and the President saw fit to impose. 
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In that case the majority of the court held that the act of Congress 
made the officers and members of the militia a part of the United States 
military forces from the time of their arrival at the appointed place 
of mobilization, whereas Mr. Justice Story was of opinion that this 
status was imposed from the date of receiving notice of the call ; but 
all the judges agreed that it was competent to make the date of the call 
the time when the officers and members of the militia became subject 
to the military control of the United States. 

Under Act July 17, 1862, c. 204, 12 Stat. 601, the militia of the sev- 
eral states were drafted into the military forces of the United States, 
and it was provided that any person failing to report at the place of 
rendezvous should be deemed a deserter, and might be arrested and 
sent to the nearest military post for trial by a court-martial. A militia- 
man failed to respond, and was charged as a deserter. Upon an ap- 
plication to District Judge Cadwallader for a writ of habeas corpus, it 
was held, on authority of Houston v. Moore, supra, that a member of 
the militia became a drafted soldier of the United States army from the 
date of the draft order, and was subject to be dealt with by a court- 
martial for an offense against the military laws of the United States. 
In re McCall, 15 Fed. Cas, 1225, No. 8,669. 

[13] These cases fully sustain the views above expressed touching 
upon the force and effect of the National Defense Act and of the Selec- 
tive Draft Law. They are authority for the proposition that a member 
of the National Guard becomes a part of the military force of the Unit- 
ed States from the date of the draft order. They are also authority to 
sustain the power of Congress and the President thus to draft compul- 
sorily into the service, of the United States all officers and enlisted men 
of the National Guard. The power to raise, organize, and equip armies, 
and to provide for the common defense, conferred by the Constitution 
(article 1, § 8, els. 10, 11, 12, 13, 14, 15, and 17; section 10, cl. 3) is 
practically unlimited. Any contention that compulsory service is in 
violation of the Constitution is utterly frivolous. See, also. In re Tar- 
ble, 13 Wall. 397, 20 L. Ed. 597; In re Grimley, 137 U. S. 147 (bot- 
tom p. 153) 11 Sup. Ct. 54, 34 L. Ed. 636; Kneedler v. Lane, 45 Pa. 
238; Burroughs v. Peyton, 16 Grat. (Va.) 470; Boyse v. United States. 
47 Ct. Cl. 333. In Burroughs v. Pejrton will be found an exhaustive 
discussion of this question. 

• [^^] (4) That Hackenberg has a mother, of whom he is the sole and 
only support, does not make void his contract for enlistment. 

[15] Dependency of relatives is not made a ground of disability to 
enlistment, as is the case of infancy, over age, or alienage. Each ap- 
plicant may determine this question for himself. He determines it 
when he applies for enlistment and is accepted. It may thereafter be 
a ground upon which a discharge may be granted at the discretion of 
the military authorities, but it does not create an infirmity in the con- 
tract of enlistment ; much less does it -make that contract void, so 
that he or the dependent relative may procure his discharge by a writ 
of habeas corpus. It is recognized by section 4 of the act of May 18, 
1917, as a ground upon which the President may exclude or discharge, 
at his discretion, those in a status with respect to persons dependent 
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upon them for support, which renders their exclusion or discharge adr 
visable. It is not a matter of which the courts can take judicial cog- 
nizance. 

For the foregoing reasons, I am of opinion that neither John Hack- 
enberg nor his mother is entitled to the relief prayed for. The petition 
will therefore be dismissed. 



Tm) GULFPORl!. 

(District Court, S. D. Alabama. June 28, 1917.) 

No. 1634. 

1. Salvaob ^=s>45 — Subject of Salvage — Vessel Cabkied Above High-Wa- 

TEE Marit , 

While a tug was in a sectional dry dock in Mobile river, owned by libel- 
ant, for repairs, certain sections of the dock in which the tug lay were 
driven by a violent storm which also raised the waters of the bay and 
river across the river and upon the land above the ordinary high-tide 
line where they were left. Libelant contracted with the owner to replace 
the tug in the river, the question of liability therefor to be later deter- 
mined. Held, that the contract was a maritime contract, and the service 
one of salvage, and that a suit to recover therefor was within the ad- 
miralty Jurisdiction. 

2. Salvage <©=»! — ^DEnNiTioN— "Shore." 

The word "shore," when used in the definition of "salvage," means the 
land on which the waters have deposited things which are the subject of 
salvage, whether below or above ordinary high-water mark. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Shore.] 

3. Salvage ^=s>iQ — ^Nature of Claim — Implied Contract. 

The basis of a claim for salvage compensation is a maritime contract, 
either express or implied by law from the voluntary rendition of tue 
service. 

In Admiralty. Suit by the Ollinger & Bruce Dry Docks Company 
against the tug Gulf port. On motion to set aside decree for libelant. 
Motion denied. 

Bestor & Young and H. T. Smith & Caffey, all of Mobile, Ala., for 
libelant. 

James A. Leathers, of Gulfport, Miss., and Palmer Pillans, of Mo- 
bile, Ala., for claimant. 

ERVIN, District Judge. This matter comes on to be heard on the 
motion to set aside the decree heretofore rendered in favor of the 
libelant and to dismiss the libel for the reason, as set up in said motion, 
that the tug Gulfport, which was libeled for salvage, was carried by 
the water, as raised by the storm of July 5, 1916, high and dry on land 
above and beyond the ordinary high-water mark. 

The facts of this case are that the tug Gulfport was in a sectional 
dry dock belonging to libelant for the purpose of having certain re- 
pairs made upon it, when the violent storm of July 5, 1916, came on, 
which raised the waters in Mobile bay and river, and through the 

^s^For other cases see same topic & KE2Y-NUMBBR in all Key-Numbered Digests ft Indexes 
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combined rising of the waters and the violence of the wind, caused 
various sections of the dry dock to break away from its mooring^ on 
the east bank of the Mobile river and b© driven up and across the river 
and on the marsh on the west bank of the river above the city of Mo- 
bile. When the violence of the storm abated and the waters receded, it 
left three sections of this dry dock, still containing the*Gulfport on 
the marsh above the ordinary high tide line. Libelant had these sec- 
tions of the dry dock with the tug still in them removed from the land 
and replaced in the waters of the river. The repairs on the Gulf port 
were then finished by the libelant, and she was again placed in the 
water. 

Before operations were begun by libelant looking to the replacing 
of the sections of the dock and tug in the water, a written agreement 
was entered into between libelant and the owners of the tug, under the 
terms of which it was agreed that the libelants should have the work 
of replacing the sections of the dry dock with the tug in them in the 
water, and pay for doing such work — 

"the parties understanding that the dry docjc company claims that the tow- 
boat company Is liable to It to pay a part of the expenses of such removal of 
the docks and tug and the putting of them Into the water, and the towboat 
company denies that there Is any liability on it whatsoever to pay any part 
of such expenses, and this undertaking being entered into in order that the 
docks and tugboat may be taken off promptly and the question in dispute 
between the parties may be settled hereafter. The towboat company fur- 
ther agrees that if hereafter, it should be determined that the towing com- 
[pany is Uable to pay some part of the said expenses and cost, then the 
towing company hereby agrees that the amount of llabiUty shall be taken as 
$7,700.00; it being the purpose and intent of this agreement that the only 
matter open for litigation between the parties hereafter is the fact of liability 
Tel non; it being agreed that if the towing company should be held liable, 
then the measure of such liability is fixed hereby, and no evidence to be ad- 
duced to fix the measure otherwise." 

On the original hearing of this cause, objection was made that libel- 
ant could not recover because no service was rendered directly to the 
tug, because, the tug being in the dry dock, all the services that were 
rendered were to the dry dock which contained the tug, and not to 
the tug, and it was contended that, under the ruling in the Atlanta (D. 
C.) 56 Fed. 252, and the San Cristobal (D. C.) 215 Fed. 615, there 
could be no recovery. 

The court, after discussing these cases and citing the Lackawanna 
(D. C.) 220 Fed. 1000, McWilliams v. City of New York (D. C.) 134 
Fed. 1015, Guindon v. Cargo of Zenith (D. C.) 197 Fed. 227, A Lot of 
Whalebone (D. C.) 51 Fed 916, 110 Bushels of Wheat (D. C.) 120 
Fed. 432, Morse v. Pomroy Coal Company (D. C.) 75 Fed. 428, and the 
Neshaminy, 228 Fed. 286, 142 C. C. A. 577, entered a decree granting 
relief to libelants. 

[1] The question raised by the present motion was not considered 
in the original hearing, and the sole question for consideration, there- 
fore, is whether a boat which had been deposited by the waters raised 
during the period of a violent storm, upon the land at a point above 
ordinary high tide, is a subject of salvage, or, to put the proposition in 
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a little different way, has the admiralty court power to grant salvage on 
a commodity which has been so deposited by the water? 

I have found no case in which this question is directly considered 
or decided, nor have the very able and industrious proctors in this case 
been able to do so. 

In the case-of The Ella (D. C.) 48 Fed. 569, it appears that the ship 
was, by the force of a storm, deposited on land above the high tide, and 
was saved, and salvage was allowed, but in that case, just as on the 
original hearing in this one, the question now presented was not 
raised or considered by the court. It was, however, held in that 
case that a contract to save a schooner so situated was a maritime con- 
tract. 

It is urged that, as this court has no jurisdiction in marine torts 
unless they were committed on the navigable waters, so by analogy, if 
the thing saved was on land, this court has no jurisdiction. 

If what was said in Ex parte Phenix Insurance Company; 118 U. 
S. 618, 7 Sup. Ct. 28, 30 L. Ed. 274, in speaking of a marine tort, viz., 
"that the wrong must have been committed wholly on navigable wa- 
ters, or, at least, the substance and cohsummaition of the same must 
have taken place upon those waters to be within the admiralty jurisdic- 
tion," be true, then the rule should work both ways, and if the "sub- 
stance and consummation" of the act be on navigable waters, then the 
admiralty does have jurisdiction, even in tort. 

Now, the dock containing the Gulf port was floated by use of a coffer- 
dam and then floated into the river, so that the substance and consum- 
mation of this act was in the navigable waters ; hence by analogy this 
court has jurisdiction. 

The question of salvage has more frequently been discussed from the 
standpoint of what may be salved rather than from what place the 
thing has been salved, and therefore the discussion and definitions 
and expressions by the courts have been directed rather to the char- 
acter of the thing salved than to the place from which it has been 
salved. As said in the case of Cope v. Valentine Dry Dock Company, 
1 19 U. S. 629, 7 Sup. Ct. 337, 30 L. Ed. 501 : 

"If we search through aU the books, from the Rules of Oleron, to the present 
time, we shall find that salvage is only spoken of in relation to ships and 
vessels and their cargoes, • • ♦ which have been committed to, or lost in. 
the sea or its branches, or other public navigable waters, and have been 
found and rescued." 

Again on page 630 of 1 19 U. S., on page 338 of 7 Sup. Ct. [30 L. Ed. 
501], the court says: 

**There has been some conflict of decisions with respect to claims for 
salvage services in rescuing goods lost at sea and found floating on the sur- 
face or cast upon the shore. When they have belonged to the ship or vessel 
as part of its furniture or cargo, they clearly come under the* head of wreck, 
flotsam, jetsam, ligon, or derelict, and salvage may be claimed upon them." 

There is no question that the tug, the subject of this libel, is such a 
vessel as is liable for salvage, and this is conceded. The contention, 
however, is that at the time the contract was made and at the time 
the work was entered upon to float the tug and the sections of the 
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dry dock, in which it was then placed, the dry dock and tug were 
above ordinary high tide, and for this reason not subject to sal- 
vage. 

Numerous authorities are cited to show that the word "shore" 
means the space between high and low tide, and as the authorities 
speak of goods cast upon the shore being liable to salvage, it is there- 
jFore contended that if the /thing be cast further upon the land than 
the ordinary high tide reaches, this is not on the shore, and therefore 
is not subject to salvage. 

Admiralty courts, while not striving to increase their jurisdiction, 
have never been given to technical or narrow construction. The dis- 
cussion by the court in the Cope Case just quoted from shows that 
the admiralty courts are disposed to give a liberal construction to the 
terms used in determining whether salvage should be granted or not. 
If the subject-matter is a subject of salvage, and the service is meri- 
torious, they are disposed to make the allowance. 

Now taking the quotation last made from the. Cope Case, we see that 
if goods from a vessel are lost at sea, and cast upon the shore and 
saved, they are the subject of salvage. Goods ordinarily are lost from 
a vessel at sea in a storm. Now, if the same storm which causes the 
loss at sea blows up large waves and should, by the magnitude of these 
waves, wash the goods higher than the ordinary high tide reaches, it 
would be, it seems to me, a very narrow construction to say that be- 
cause the very storm which caused the loss, raised waves which 
washed higher than the ordinary high tide, and so caused goods to 
be deposited on land above the reach of ordinary high tide, these 
goods are not the subject of salvage, though if the storm had abated 
and the goods had been washed upon the land by the ordinary tide 
instead of by the force of the storm, and had been grounded by such 
ordinary high tide, which then receded, leaving these goods just as 
dry at the time they were saved as they would have been if left by the 
storm waves, they are subject to salvage, though if they had been left 
at the height of the storm waves, they would not be. In either case, 
the goods when saved would be wholly out of the water, and would 
have been placed where found, by the action of the water, the only 
difference being whether they were, at the time of being found on dry 
land, above or below the ordinary high tide. In either case, the initial 
loss would have been caused by the storm. 

There is no magic about the ordinary high-tide line. The true test 
is was the property lost on navigable waters, either by accident or by 
storm, and deposited on the land by such waters. Now, in the instant 
case, this tugboat, being the subject of salvage, and being washed 
ashore by the force of the storm which raised the waters of Mobile 
river above the ordinary high tide, we have a case identically similar 
to the one supposed. It would, it seems to me, be a very narrow con- 
struction to deny the right to salvage merely because the storm which 
washed the boat ashore caused the waters of the river to rise higher 
than the ordinary high tide, and thereby causing the Gulfport to be 
carried by the water so raised further in shore than she would other- 
wise have been. It would be a very narrow construction which would 
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give salvage where the thing saved was on dry land, though at a point 
between high and low tide, if it had been deposited by the waters which 
receded from an ordinary tide, but would deny salvage where the same 
waters, by force of the storm, placed the same goods upon the land, and 
wheii the storm abated, the waters receded, leaving the goods upon 
the land. It would be an anomaly to say that the forces of the sea 
could cast a ship upon the shore so high as to cast her outside of the 
jurisdiction of the courts of the sea. Judge Nelson, in the case of 
Wortman v. Griffith, Fed. Cas. No. 18,057, uses the following lan- 
guage: 

"A distinction, to be practical, should be one of 'substance and one whldi 
strikes the common sense as founded In reason and Justice" 

— which I heartily concur in. If it were a question whether the goods 
were in the water or on land, an entirely different question would be 
presented, but to say salvage must be denied because the goods were 
placed upon the land by the waters when raised by storm above ordi- 
nary high tide, which then receded, seems to me to present a too nar- 
row and restricted proposition for this court to follow. All of the pro- 
ceedings of the admiralty court are based upon an enlarged and lib- 
eral construction of the spirit and purpose to be accomplished by the 
court within its jurisdiction. The courts of this country have shown 
a disposition to broaden rather than to narrow the admiralty rules in 
order to accomplish the purpose intended to be accomplished by these 
rules. This is instanced in the extension of the jurisdiction to the nav- 
igable waters, instead of to the tidal waters, and by including in the 
subjects of salvage floating rafts of timber and giving a maritime lien 
to a stevedore, and in many other ways. 

"Salvage," as defined in Kennedy's Law of Civil Salvage, is as fol- 
lows : 

**A salvage service, in the view of the court of admiralty, may be described 
sufficiently, for practical purposes, as a service which salves, or helps to salve, 
maritime property, when in danger, either at sea, or on the shore in the sea, 
or in tidal waters, or on the shore of tidal waters." 

[2] Now, if admiralty courts as said in Cope's Case while quoting 
from The Mack, 7 P. D. 126, construe the words "ships" and "vessels" 
in a broad sense to include all navigable structures intended for trans- 
portation, instead of giving the word "ship" the narrow construction 
contended for, then certainly the word "shore," when used in the defi- 
nition of salvage, should not receive a narrow construction, so as to 
limit it to the space between high and low water mark, but should 
mean, it seems to me, that portion of the land on which the waters, 
whether by the ordinary rise of the tide or by force of the waves 
when raised by storms, have deposited things which may be salved. 
In other words, the word "shore," as used in this and the other defi- 
nitions of salvage, means, and should mean, the land on which the 
waters have deposited things which are the subject of salvage. This 
comes within the definition given by Dunlap's Admiralty Practice, p. 
31, where he speaks of the admiralty jurisdiction to entertain suits to 
recover salvage existing only in cases of maritime salvage "at sea," or 
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within the high and low water mark.*' Now high-water mark here, it 
seems to me, would mean not ordinary high tide, but high water either 
from tide or storm. The same author on page 24 says : 

"It is said by Sir Leoline Jenkins that the jurisdiction of the admiralty 
ought naturally to arise from the nature of the cause, and not from the place 
where any bargain or contract is mada" 

This refers specifically to contracts, but is it not just as true in sal- 
vage as in contract ? Some authorities define salvage as "service ren- 
dered at sea or when the vessel is wrecked on the coast" The Emu- 
lous, Fed. Cas. No. 4,480, 24 A. & E. 1183. 

"It is equally a salvage service and within admiralty Jurisdiction whether 
the service be rendered at sea or when the vessel is wrecked on the coast." 2 
Parsons Ship, and Adm. p. 285. 

"If a vessel is driven ashore in .a gale of wind, or gets ashore by any 
accident, she is generally a fit subject for a salvage service." 2 Parsons 
Ship, and Adm. p. 288. 

Again it is said : 

"To entitle a salvor to compensation the article saved • • • must, at 
the time the services are performed, be upon or washed from the sea, or some 
navigable stream, and must be something used in navigating the stream or 
sea." The Old Natchez (D. C.) 9 Fed. 476. 

If the nature of the cause is a salvage one, viz. the thing saved was 
imperiled either by accident or by storm, and was deposited by the wa- 
ter on land and was saved by the meritorious services of a stranger, 
should not a salvage award be made? 

It is not always safe to decide a question such as this by a strict 
definition of the word "shore" where the authorities in defining shore 
did not have before them the question of salvage .of boats or com- 
modities deposited on the land by the force of the winds and waters, 
but had other ideas in view in making the definition. 

For salvage purposes,^ the word "shore" should, in my opinion, be 
as liberally defined as the word "ship," and, as so defined, should be 
that portion of the land lying between low-water mark and the point 
at which the water, whether by the natural flow of the tide, or by 
stress of wind and waves, reaches. 

This opinion might be stopped here, except for the contention that 
salvage is neither tort nor contract. 

[3] In United States v. Morgan, 99 Fed. 570, 39 C. C. A. 653 (C. 
C. A. 4th Circ.) the question was whether a suit for a salvage service 
is "on any contract express or implied" within the meaning of the act 
of Congress, March 3, 1887, c. 359, 24 Stat. 505, giving jurisdiction 
of suits against the United States in such cases. The court held that 
such a service was on a contract express or implied with the United 
States, saying: 

'*The first question is, Is it a claim' for salvage upon a contract, express or 
impUed, or is it a claim for damages, liquidated or unliquidated, in a case 
not sounding in tort, in respect of which claim the party would he entitled to 
redress against the United States in a court of admiralty, if the United 
States were suable? If it be either, the court has jurisdiction. Salvage is a 
reasonable reward for services rendered in saving property in danger of per- 
ishing from a maritime misadventure by parties under no obUgatlon of duty. 
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who Toluntarily undertake the service. Mande and P. Shlpp. 419; Macl. 
Shlpp. 597 ; The H. M. S. Thetis, 3 Hagg. Adm. 14. It Is a reward for service. 
And the service is rendered In the expectation of the reward. The compen- 
sation is supervised and controlled by the court of admiralty, even although 
there.be an agreement as to the amount. The Tornado, 109 U. S. 110, 3 Sup. ■ 
Ct. 78, 27 L. Bid. 874. But, it having been determined a case of salvage, the 
right to be compensated is recognized and assumed. It resembles the com- 
mon-law contract for work and labor done. Only the compensation is allowed 
upon a liberal scale. Very frequently the compensation for saving property in 
maritime peril is given only pro opere et la bore, as when it is reduced to a 
towage service, as in the Emily B. Souder, 15 Blatchf. 185, Fed. Cas. No. 
4.458, clearly on the implied contract In other words, the salvor renders the 
service upon the understanding and expectation that he will be rewarded for 
it, the amount of the award to be fixed by a court of admiralty, if the salvor 
and the owner of the property salved cannot agree. A claim for salvage is 
secured by a lien, and the lien cannot arise except from a maritime contract 
or a maritime tort. Salvage, clearly, is not a tort. When the effort to save 
|)roperty exposed to perils of the sea is successfully performed, an obligation 
at once arises upon the part of the owner of the salved property to compensate 
the salvor for such service." 

"It has been determined that services of this character [salvage services to 
United States vessels and property] give rise to an Implied contract." Hart- 
ford Transp. Co. v. United States (C. C. D. Conn.) 138 Fed. 618. 

"The claim in this action [for salvage] is founded upon an implied con- 
tract, based upon the principle that the government has undertaken to do 
what it ought to do." Cornell Steamboat Co. v. United States (D. C S. D. 
N. Y.) 130 Fed. 480, 482 ; United States v. Cornell Steamboat Co., 137 Fed. 
455. 69 C. C. A. 603 (C. C. A. 2d Circ.) 1 A. & E. pp. 660, 661. 662. 

"As to contracts, it has been equally well settled that the English rule 
which concedes Jurisdiction, with a few exceptions, only to contracts made 
upon the sea and to be executed thereon [making locality the test] is entirely 
inadmissible, and that the true criterion is the nature and the subject-matter 
of the contract, as whether it was a maritime contract, having reference to 
maritime service or maritime transactions. ♦ ♦ • It is objected that it 
[marine insurance ^ntract] is not a maritime contract because it is made 
on the land and is to be performed [by payment of the loss] on the land, and 
is therefore entirely a common-law transaction. This objection would equally 
apply to bottomry and respondentia loans, which are usually made on the 
land and are to be paid on the land." Ins. Co. v. Dunham, 11 Wall. 1, 20 L. 
Ed. 90. 

"Contracts, claims, or service, purely maritime, and touching rights and 
duties appertaining to commerce and navigation, are cognizable in admiralty. 
Torts or injuries committed on navigable waters, of a civil nature, are also 
cognizable in the admiralty courts. Jurisdiction of the former case depends 
upon the nature of the contract, but in the latter it depends entirely upon 
the locality." The Belfast, 7 Wall. (74 U. S.) 624, 19 L. Ed. 266. 

"On principle, it clearly cannot be the moon's attraction, the presence or ab- 
sence of the tWe, which determines the Jurisdiction; • • • nor place or 
locality in matters 6f contract, but the subject-matter. • ♦ ♦ The Juris- 
diction can depend upon nothing, in matters on contract, but the subject- 
matter, the nature and character of the controversy. If that be connected with 
ships and shipping, commerce and navigation, the admiralty has Jurisdiction, 
otherwise not. In matters of tort, it can depend upon nothing but that the 
wrong occurred upon the sea, or upon navigable waters, the places where 
maritime commerce is had are the places over which the admiralty has Juris- 
diction of wrongs." Benedict's Adm'r. (4th Ed.) § 181. 

"Jurisdiction attaches in case of a maritime contract, irrespective of the 
question whether it is to be performed on land or water." Dailey v. City of 
New York (D. C.) 128 Fed. 796, 798. 

"Many maritime contracts are performed on land, and by persons having no 
Immediate connection with the sea. The services in question are maritime, 
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because they are a necessary part of the maritime serrice which the ship 
renders to the cargo, and without which the voyage could not be accomplished." 
The Onore, 6 Ben. 504, Fed. Gas. No^ 10,53& 

"In determining the maritime character of a contract it is not material to 
inquire where it was made. As long as the subject of the contract is maritime, 
the contract is maritime. ♦ • ♦ The test to be applied In determining 
whether a contract is maritime or not is to consider the subject-matter of the 
contract, and not the object" The Main, 51 Fed. 954, 2 C. O. A. 569. 

''A contract to replace a schooner in the water which had been washed 
upon the land above the hi|^ tide line is a maritime contract" The Ella (D. 
C.) 48 Fed. 569. 

Applying the rules above laid down to the facts in this case, I do 
not see how we can escape the conclusion that this contract between 
libelant and claimant was a maritime contract. The subject-matter 
of the contract was the tug Gulfport, then resting in the dry dock, 
which in turn rested on the marsh. The contract provided that libel- 
ant was to have this dry dock and tug removed from the land and re- 
placed in the water, so that the consummation of this transaction would 
take place in the water, where the tug was at home and of right be- 
longed. 

So long as she was on the land, the tug was of no value to her 
owner or any one else, except for the machinery which might be taken 
out of her, but as a tug she had no value. As soon, however, as she 
was placed in the water, she then became again valuable as a tug. 
Claimant under this contract agrees that libelant should proceed to 
remove the dry dock and .tug and replace them in the water. 

It is further agreed that neither, however, waives anything, but that . 
the question of liability or not should be reserved for determination 
by some court, the parties agreeing, however, that if liability should be 
found on the part of claimant that $7,700 is the amount of this lia- 
bility. 

The nature of the service, and not the locality of its performance, 
determines the jurisdiction of the court. There can be no debate, I 
believe, that the nature of the service in getting a vessel which lies be- 
yond high tide off the shore and afloat is identical with the nature of 
the service in getting a vessel which lies below high tide off the shore 
and afloat. Each of the services is the same in the character of the 
work involved. Each accomplishes the same definite maritime benefit 
by restoring a vessel to the channels of navigation. Whether we call 
the latter salvage and the former by some other name can make no 
difference. 

It is further argued that the facts of this case are analogous to the 
case of repairs made on vessels, where they are hauled up on land by 
marine railways; that in Ransom v. Mayo, Fed. Cas. No. 11,571, it 
was held that such a contract was not a maritime contract. It is true, 
in the opinion in that case, the court does so rule, but the libel in that 
case was in personam, and charged a breach on the part of the owner 
of the marine railway, in that he delayed in commencing the work after 
he had agreed to perform it, and that in hauling the vessel up the ways, 
by his negligence or want of proper machinery, he suffered the vessel 
to break from her fastening and slide down the ways into the water 
and sink, to the great damage of libelant, the ship. The case went up 
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by appeal from the Southern District of New York to the Circuit 
Court, where the ruling of the District Court was affirmed by Judge 
Nelson. Three years later, the case of Wortman v. Griffith, Fed. Cas. 
No. 18,057, went up from the same court, and was heard by the same 
circuit judge; the only difference being that the lower court had ruled 
that a contract between the owner of a shipyard, consisting of a marine 
railway, cradle, and other fixtures used for the purpose of hauling up 
vessels out of the water and sustaining them while they were being re- 
paired, filed a libel in personam to recover compensation for the serv- 
ices rendered by the libelant in repairing a steamboat. The lower 
court held that the contract was a maritime one, and Judge Nelson 
affirmed this ruling, stating: 

•The doubt I have had in the case Is upon the objection raised to the 
Jurisdiction of the court, a point not taken in the court below. It is claimed 
by the counsel for the respondents that the agreement for the service rendered 
is to be regarded simply as a hiring of the yard and apparatus; and» cer- 
tainly, if this be the true character of the transaction, there would be great 
difficulty in upholding the Jurisdiction. On the other side, it is contended that 
the service rendered was a service in the repairs of the vessel, and was as 
much a part of them as the work of the shipmaster, or the materials far- 
nished by him. l^ere can be no doubt that in cases where the siiipmaster, 
owning the shipyard and apparatus, Is employed to make the repairs, the 
service in question enters into and becomes part of the contract, and is thus 
the appropriate subject of admiralty Jurisdiction. And the question is whether 
any well-founded distinction exists between a transaction of that character 
and the present one. The owner of the yard and apparatus, together with his 
hands, superintends and conducts the operation of raising and lowering the 
vessel, and also of fixing her upon the ways, preparatory to the repairs. The 
service requires skill and experience in the business, and is essential in the 
process of repair. I do not go into the question whether this is a contract 
made, or a service rendered, on the land or on the water. It undoubtedly par- 
takes of both characters. But I am free to confess I have not much respect 
for this and other like distinctions that have sometimes been resorted to, for 
the purpose of ascertaining when the admiralty has, and when it has not, 
Jurisdiction. The nature and character of the contract and of the service 
have always appeared to me to be sounder guides for determining the ques- 
tion." 

If the Ransom Case be treated as a tort case, then there is a dis- 
tinction between Judge Nelson's ruling in it and the Wortman Case, 
but that is the only way I can reconcile them. 

In the Vidal Sala (D. C.) 12 Fed. 207, where Judge Erskine, com- 
menting on the ruling by Judge Nelson in the two cases just referred 
to, calls attention to the fact that the ruling in the case of Wortman 
V. Griffith was three years later, and in fact reverses the ruling in the 
case of Ransom v. Mayo. He calls particular attention to a portion 
of the quotation which I have already made from the opinion in the 
Wortman Case, and then states that he does not see how the two cases 
can be reconciled. He holds that such a contract is a maritime one 
and says: 

"The employment cast upon the libelants by the contract required, inter 
alia, care and mechanical and nautical skill in its performance, and the 
work done must be regarded as a betterment of the steamer herself and as 
appertaining to marine commerce and navigation, and absolutely essential to 
render her seaworthy and enable her to prosecute her voyage. I think the 
whole contract is purely maritime. • • ♦ So far as my researches and 
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Information extend, this is tlie first time that this precise question has come 
before this court for decision ; therefore it is to me primas impressionls. The 
maxim of the law is to amplify its remedies, and, without usurping jurisdic- 
tion, to apply its rules to the advancement of substantial Justice; and with- 
out doubt or hesitancy, I pronounce for the Jurisdiction and overrule the 
exceptions." 

I agree with Judge Erskine that this was a maritime contract. An 
order will therefore be entered, overruling the motion. 



WESTERN UNION TBIiEGRAPH CO. v. ATLANTA & W. P. R. OO. 

(District Court. N. D. Georgia. July 14, 1917.) 
No. 66. 

1. Adverse Possession ^=960(6)— tPebkissive Possession— Railroad Right 

OF Wat. 

Where a telegraph company's occupancy of a railroad right of way for 
Its telegraph line was penorissive at all times, and in no sense adverse 
or under a claim of right, or at least was without any notice of such 
claim! to the railroad company, no prescriptive right was acquired. 

2. Telegraphs and Telephones <©=>20(4) — Actions by Companies— Pleading. 

In a suit by a telegraph company against a railroad company, on wHose 
right of way it maintained its lines to restrain the railroad company from 
interfering with the maintenance of its lines, in which it was held that 
its right of occupancy was measured by its contract with the railroad com- 
pany, and ended when the contract was terminated, in accordance with 
its terms, an amendibei;it to the bill, setting out copies of papers fully 
pleaded by description and a statement of their contents in the bill as 
originally filed, held not to have strength^ied complainant's case. 

In Equity. Suit by the Western Union Telegraph Company against 
the Atlanta & West Point Railroad Company. On motion to dismiss. 
Motion sustained. 

Wm. L. Clay, of Savannah, Ga., for plaintiff. 

R, E. Steiner, of Montgomery, Ala., and Sanders McDaniel, of 
Atlanta, Ga., for defendant. 

NEWMAN, District Judge. This case is now before the court on a 
motion to dismiss the bill, notwithstanding the amendment at great 
length tendered by the plaintiff. The case as originally determined in 
this court will be found in 227 Fed. 465. The decision of the Circuit 
Court of Appeals for this circuit, to which the case was taken from 

this court, is found in 238 Fed. 36, C. C. A. . It will be seen, 

from these cases and the opinions of the courts, that the decision of 
this court was affirmed, with leave to the plaintiff to amend. 

The amendment which is now tendered is simply an amplification of 
what was fully set out in the original bill. The bill now simply sets out 
copies of a large number of papers, which were fully pleaded, by de- 
scription and by a statement of their contents, in the bill as originally 
filed. The Miiendment is an extensive history of the telegraph com- 
pany from three years prior to the Civil War down to this time. There 

^=:9For other cmm see same topic ft KEY-NUMBBR In all Key-Numbered Digests ft Indexes 
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is reliance in this amendment, apparently, on a claim of prescriptive 
right, and certain papers offered to be treated as color of title in order 
to work out that prescription; but there is nothing, whatever in the 
bill to show that the occupancy of the railroad company's right of way 
by the telegraph company was otherwise than permissive. The stat- 
utes of the state covering much of the law concerning telegraph com- 
panies and the acquirement of rights of way by such companies, as 
well as the statutes with reference to prescription in Georgia, are set 
out in the amendment, and much other matter is set out, none of which, 
I think, strengthens the case made by the plaintiff in its original bill. 

[1] There is a letter, attached as an exhibit to the amendment, from 
Wm. S. Morris, president of the Confederate Telegraph Company, and 
Thos. H. Wynne, treasurer of that company, which is pleaded here, 
if I understand it, as color of title, if not as a muniment of title. It is 
nothing, however, except a description of the operations of the Con- 
federate Telegraph Company during the Civil War, and, as has been 
said, no claim of prescription can be sustained here, as the whole rec- 
ord shows that the entire occupancy by the telegraph company of the 
defendant's right of way was permissive, and in no sense adverse or 
under a claim of right, certainly not with any notice of such claim to 
the defendant railroad company. 

[2] Following this is Exhibit E, which is a transfer by Wm. S. 
Morris, president of the Confederate Telegraph Company, to the 
American Telegraph Company, which is that : 

"In consideration of one dollar and other valuable considerations, the Con- 
federate Telegraph Company release, quitclaim, and assign to the American 
Telegraph Company (chartered by the state of New Jersey) all the telegraph 
lines and property put up or held by said Confederate Telegraph Company 
within the states of Virginia, North Carolina, South Carolina, Georgia, Ala- 
bama, Mississippi, and Louisiana." 

Attached to that is a scroll and this language: "[L. S.] The Com- 
pany have never adopted a seal" — signed, "Thos. J. Wynne, Treas. & 
Secty. C. T. Co." And next is Exhibit F, which is a contract with the 
Atlanta & West Point Railroad Company, properly executed by the At- 
lanta & West Point Railroad Company, John P. King, president, and 
W. P. Orme, secretary and treasurer, and by the American Telegraph 
Company, by E. S. Sanford, president, and attested by C. Livingston, 
secretary, and following this the language : 

"The charter of this company does not require a seal, but all contracts must 
be signed as above. T. H. Wynne." 

This paper says : 

•The party of the first part [the railroad company] grants to the party of 
the second part [the telegraph company] the exclusive right to put up a tel- 
egraph line or lines on the land and along the railroad of said party of the 
first part between Atlanta and West Point, and the party of the second part 
contracts to obtain the annulment of and the delivery to the party of the first 
part of the written contract made between the Atlanta & West Point Railroad 
Company represented by their general superintendent, Geo. G. Hull, and Wm. 
S. Morris, president of the Confederate Telegraph Company bearing date 
June 28, 1862." 
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Certain provisions are then made concerning the use of the telegraph 
lines to be constructed as stated. The American Telegraph Company, 
it is understood, subsequently transferred and assigned all of its rights 
to the Western Union Telegraph Company; but whatever rights the 
Western Union Telegraph Company has been heretofore holding stand 
on the agreement subsequently made between it and the Atlanta & 
West Point Railroad Company. 

In the agreement of 1902, between the telegraph company and the 
railroad company, it is expressly provided, as stated in the former 
opinion in this case, that : 

'The provisions of this agreement shall supersede said agreement hereto- 
fore mentioned, dated the 17th day of January, 1891, between the parties here- 
to, and any other agreements between the parties hereto or their predeces- 
sors respectively in the ownership or control of their respective properties." 

The rights of the telegraph company, under this agreement, were 
to continue for a period which had expired when the notice herein 
stated was given. I see nothing in this amendment whatever which 
gives strength to the plaintiff's case, or which makes a case on which 
it is entitled to have a decree in its favor. Much law is set out at great 
length, but there is nothing whatever, so far as I can see, which makes 
a case under the decision of this court heretofore made, and especially 
under the decision of the Circuit Court of Appeals, affirming the judg- 
ment and decree made here. 

The motion to dismiss the amendment, and the bill as amended, must 
be sustained. 



WESTERN UNION TELEGRAPH CO. v. LOUISVILLE & N. R. CX). 

(District Court, N. D. Georgia. July 14, 1917.) 

No. 67. 

iNJXJNCnOIf «=»194— Al^TERNATIVE REMEP— EQUrTABLE CONDEMNATION. 

The dlfflcnlties experienced by a telegraph conrpany In its efforts tj 
condemn the right to maintain Its telegraph lines on the right of way 
of ft railroad, on which It had been maintaining Its lines under a contract 
with the railroad, held not to authorize a court of equity, In a suit In 
which Injunctive relief against Interference with Its lines was denied, 
to effect an equitable condemnation of an easement, for the purpose of 
making a complete and final disposition of the entire controversy. 

In Equity. Suit by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. On motion to dismiss 
an amendment to the bill. Motion sustained. 

Wm. L. Clay, of Savannah, Ga., and Brewster, Howell & Heyman, 
of Atlanta, Ga., for plaintiff. 

Henry L. Stone, of Louisville, Ky., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for defendant. 

NEWMAN, District Judge. This case, as formerly determined by 
this court, will be found in 229 Fed. 234, and the decision of the Cir- 
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cuit Court of Appeals, partly reversing the judgment and decree of 
this court, ^ reported in 238 F^ed. 26, C. C. A. — K There is a mo- 
tion to dismiss the amendment now made under the authority granted 
by the Circuit Court of Appeals, so far as it seeks to set up any rights 
other than that given to it by the decision of the Circuit 0)urt of Ap- 
peals as having been acquired under the deed of February 9, 1858, 
from the Atlanta, Knoxville & Northern Railway Company to the tel- 
egraph company. 

The contents of the amendment are very much like those in the case 
of Western Union Telegraph Co. v. Atlanta & West Point Railroad 
Co., 243 Fed. 685, already decided, except as to the alle'gations in the 
amendment with reference to the endeavor of the telegraph company to 
obtain by condemnation, under the Georgia statute, the rights which it 
seeks to acquire and condemn under this bill. The plaintiff first sets 
out in its amendment the method of condemning property or the acqui- 
sition of such rights as it seeks under the laws of Georgia. Statutes 
are quoted at great length, and also the law as laid down by certain de- 
cisions of the courts of the state. Finally coming to the period when 
the rights given under the contract of June 18, 1884, between the 
Louisville & Nashville Railroad Company and the Western Union Tel- 
egraph Company were about to expire, it is alleged : 

"The service which the defendant was called upon and required to perform 
for your orator under the provisions of said contract of June 18, 1884, in- 
creased only slightly as time went by, but the service which the defendant 
called upon yonr orator to perform under the provisions of said contract In- 
creased with great rapidity, and the telegrams which your orator was request- 
ed to send for and in behalf of the defendant, or In Its interest, under the 
terms of the contract, multiplied greatly from year to year. Finding that 
the service performed by the defendant for it was entirely disproportionate to, 
and was not adequate compensation for, the services required of it by de- 
fendant, your orator, on August 11, 1911, gave to the defendant written no- 
tice that one year after that date the said contract of June 18, 1884, would 
be terminated. Similar notice was at the same time given to each of the rail- 
road corporations who were parties to that contract, or whose railroads had 
been placed under its operation. 

"Efforts were unsuccessfully made by complainant to make agreements 
with the defendant and the railroad corporations owned or controlled by it 
for the reciprocal exchange of service which would be reasonable and fair to 
complainant. 

"The attitude of the officers of defendant and of the railroad corporations 
controlled by It during the time that your orator was attempting to negotiate 
new contracts, as aforesaid, led your orator to believe that the defendant 
and the corporations controlled by It, and who were parties to the contract of 
June 18, 1884, would, upon the termination of that contract under the no- 
tice above mentioned, as they soon thereafter did, attempt to force complain- 
ant to remove its poles and wires from their respective rights of way and 
properties. So believing, complainant considered what steps It should take, 
and what action it should Institute, to preserve and protect its telegraph lines, 
properties, and rights, to prevent Interference with, and removal of, tbe 
same by said railroad companies, and each of them, and to insure complain- 
ant's ability to perform without Interruption and perpetually Its public or 
quasi public duties as a common carrier and as a governmental agency." 

Then it is said, in paragraph 69: 

**The following circumstances and conditions led complainant to believe that 
it should Institute, and caused complainant to institute condemnation proceed- 
ings against the Louisville & Nashville Railroad Company and against eacli 
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railroad company having lines of railroad owned, leased or controlled ty the 
Louisville & Nashville Railroad Company in each of the several states in 
whi(di such lines of railroad are situate." 

The bill then sets out the extensive lines of railroad owned by the 
Louisville & Nashville Railroad Company on which the Western Union 
Telegraph Company has telegraph lines in various states. It is th^n 
further alleged (section 69g) : 

''While complainant knew that it could institute proceedings in equity of the 
nature instituted by it by the petition filed in this cause, to remove the cloud 
placed by said railroad companies upon its title, and to secure an adjudica- 
tion of complainant's rights and title and to enable it by judi^nent in those 
proceedings, or by judgment or award in ancillary proceedings, to secure 
title to the easements it needed, if not then possessed by it, complainant 
knew that much investigation and research would be necessary to enable it 
to prepare a proceeding of that character and to conduct the litigation which 
would ensue under it. ♦ ♦ ♦ The investigation, no matter how diligently 
pursued or at what expense, would, complainant believed, be unable to dis- 
close all facts pertinent to the ascertainment of the rights of said railroad 
company and of said complainant; and Utigation of the character finally in- 
stituted by complainant in this cause, if invoked to protect all telegraph lines, 
would have to be instituted and pursued in the separate courts having ju- 
risdiction of the territory in which is situate the real estate upon and in which 
complainant claims easements, interests, and rights for the maintenance 
and operation of its telegraph lines ; such litigation would be exceedingly ex- 
pensive, and would, complainant believed, be protracted and would cover a 
long period of time.*' 

The amendment then proceeds : 

"Complainant was advised, and believed, that It could, at trivial expense, by 
condenmatlon proceedings preserve and secure its easements, rights, and priv- 
ileges in said land and in said railroad rights of way ; that such condemna- 
tion proceedings would be speedy and inexpensive; that there was no ques- 
tion but that thereby complainant could protect its rights and easements. 
♦ ♦ ♦ Under the circumstances above mentioned, in the situation then 
surrounding, with the confronting conditions, and in the belief that the 
said lines of telegraph, their maintenance and operation, would be seriously 
interfered with and prevented If some action were not taken which would re- 
sult In speedy rell^ and protection, the Western Union Telegraph Com- 
pany decided upon a general course of procedure applicable to each and to 
all of said railroad companies, to wit, the institution of condemnation pro- 
ceedings against each of said railroad companies, as, and for the purposes, 
above mentioned, including the condemnation proceeding instituted in the 
state of Georgia against the Louisville & Nashville Railroad Company." 

It is then alleged (section 70) that : 

"After fruitless efforts to reach an amicable agreement with the LoulsvlUe 
& Nashville Railroad Company and its said controlled railroad companies for 
a new working contract for the exchange of reciprocal service, and after 
fruitless effort to reach some agreement with the Louisville & Nashville Rail- 
road Company and Its said controUed railroad companies whereby Its said 
telegraph lines, easements, rights, and franchise^ would be secured from 
molestation or Injury and all doud upon its title thereto removed, complain- 
ant reluctantly, under the circumstances and for the purposes above alleged, 
Instituted condemnation proceedings. The laws of the several states in 
in which said railroads were and are situate Imposed, as a necessary condi- 
tion precedent to the right to institute condemnation proceedings, an effort by 
complainant to agree with the Louisville & NashvUle Railroad Company and 
each of said other railroad companies upon a compensation to be paid by 
complainant for the easements, rights, and franchises it desired to preserve^ 
maintain, and secure. Complainant therefore, and under said alleged clr- 
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cumstanoes, offered to pay the Louisville & Nashville Railroad Company and 
each of said other railroad companies whose lines of railroad were covered 
by the agreement of June 18, 1884, the sum of five dollars ($5) per mile. CJom- 
plalnant believes that this was an exceedingly liberal offer, and was much 
more than had often been awarded In condemnation proceedings. Complain- 
ant made the offer as liberal as it was, desiring it to be so liberal as to In- 
sure. If possible, its acceptance, in order to avoid the expense and annoyance 
incident to the prosecution of condemnation proceedings, and to avoid liti- 
gation with said railroad companies, with which it had long had amicable 
relations which complainant desired continued and maintained. Much to 
complainant's regret, said offer made by it to defendant and to said other 
railroad companies was declined. Thereupon complainant instituted condem- 
nation proceedings against each of said railroad companies in each of the 
states in which their said railroads were and are situate." 

In paragraph 71 it is alleged that notice was served upon the defend- 
ant: 

**That it proposed and intended to acquire from defendant by condemnation 
so muQh of its railroad right of way in the state of Georgia as was and is 
necessary for its use for the purpose of constructing, maintaining, and operat- 
ing its lines, of telegraph thereupon and therealong ; that the location of the 
right of way sought to be acquired was and is substantially that location then 
and now occupied by the telegraph lines of complainant along the railroad 
of the defendant in Georgia. These lines of railroad and these lines of tele- 
graph and the easements therefor are definitely and fully set forth in said no- 
tice. Complainant in said notice named its assessor, and called upon defend- 
ant to name its assessor to meet with the assessor so appointed by complain- 
ant, and such third assessor as should be legally selected, at the office of the 
ordinary of Fulton county, Ga., at 1 o'clock p. m. on the 5th day of February* 
1912, for the purpose of ascertaining the value of said right of way, inter- 
ests, and easements set forth in said notice and consequential damages, if 
any. Complainant is advised that it is unnecessary to attach as an exhibit or 
to more fully set forth said notice, but it stands ready to attach a copy of said 
notice, should defendant desire the same and should the court deem it 
proper. 

"Defendant failed and refused to appoint an assessor, and failed and re- 
fused to do anything In aid of, or to participate in, the said condemnation 
proceedings which complainant sought to Institute by the said notice served 
upon defendant." 

In paragraph 72 it is alleged that : 

"On the 1st day Of February, 1912, the defendant the Louisville & Nash- 
ville Railroad Company filed its petition in the superior court of Fulton coun- 
ty, to enjoin the condemnation proceeding which complainant sought to in- 
stitute." 

What was decided in this case is shown in the report of the decisions 
of the Supreme Court of Georgia in Western & Atlantic Railroad Co. 
V. Western Union Telegraph Co., 138 Ga. 420, 75 S. E. 471, 42 L. R. 
A. (N. S.) 225, and Louisville & Nashville v. Western Union Tele- 
graph Ca (2 cases), 138 Ga. 432, 75 S. E. 477. After stating the find- 
ing in these condemnation proceedings in the state court, the bill then 
proceeds : 

"This decision could not, in advance of its rendition, have been anticipated, 
and was not anticipated, by your orator. Your orator was greatly isurprised 
by these decisions of the Supreme Court of Georgia, which it thlnlts were a 
departure from the former decisions of that court, and particularly the de- 
cisions in the cases of S., F. & W. Ry. v. Postal Tel. Co., 112 Ga. 941, 38 S. 
E. 353; Id., 115 Ga. 554, 42 S. E. 1; Atlantic Coast Line R. R. Co. v. Postal 
Tel. Co.. 120 Ga. 268, 48^ S. B. 15, 1 Ann. Cas. 734." 
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After certain other allegations, not believed to be material here, it is 
alleged that the decisions of the Supreme Court of Georgia violate 
paragraphs 1, 2, and 3 of section 3 of article 1 of the Constitution of 
Georgia of 1877, prohibiting the taking of property without payment 
of just compensation, forbidding the impairment of the obligations of 
contracts, and prohibiting the revocation of grants except in such 
manner as would work no injustice to the grantee, and violate para- 
graph 1 of section 10 of article 1 of the (5)nstitution of the United 
States, making illegal a law impairing the obligation of contracts, and 
violates paragraph 1 of article 14 of the Constitution of the United 
States, making illegal any law depriving any person of life, liberty, or 
property without due process of law. It is then alleged that the judg- 
ment of the SHipreme Court of Georgia was made the judgment of the 
superior court on August 2, 1912, and that: 

"On August 5, 1915, the LoulsviUe & Nashyille Railroad Company gave 
the Western Union Telegraph Company the notice specified in paragraph 
26 of its bill of complaint, requiring the removal of all of said telegraph lines 
from said railroad right of way not later than December 1, 1912, and that, 
upon failure to remove the same by that time, they would be taken possession 
of, appropriated, and used or otherwise disposed of by the LouisTiUe & Nash- 
ville Railroad Company as its own property." 

The amendment then sets out that : 

"On or about November 19, 1912, your orator, to protect its properties 
against the threatened action of the Louisville & Nashville Railroad Company, 
tiled its biU of complaint against the Louisville & Nashville Railroad Com- 
pany in the United States District Court for the Western District of Ken- 
tucky." 

The contents of that bill are then set out, and it is stated that the 
court granted a restraining order, and thereafter granted a temporary 
injunction, which has been sustained by the United States Circuit 
Court of Appeals of the Sixth Circuit, which decision is reported in 
207 Fed. 1, 124 C. C. A. 573. That the defendant opposed and re- 
sisted the relief, restraining order, and injunction sought by the tele- 
graph company from the United States District Court for the Western 
District of Kentucky, not only resisting the relief prayed in the Dis- 
trict Court, but appealing from the order granting relief to the Cir- 
cuit Court of Appeals for the Sixth Circuit. It is then alleged that : 

"After the decision rendered by the Supreme Court of Georgia, reported in 
138? Ga. 420, 75 S. E. 471» 42 L. R. A. (N. S.) 225, your orator, on September 
13, 1912, moved in the Fulton superior court for a modification of the restrain- 
ing order granted by it when the Judgment of the Supreme Court was made 
its Judgment, and prayed that complainant be permitted to amend its notice of 
condemnation previously served on the LoulsviUe & Nashville Railroad Com- 
I)any. Thereafter, on November 15, 1912, an order was granted enjoining 
and restraining the Western Union Telegraph Company from proceeding with 
Its condemnation, and from taking any further steps in said condemnation 
proceeding for the appointment of an assessor, or for any assessment of the 
value of the property sought to be condemned; but the order and Judgment 
of the court further provided that 'this Judgment is not to be so construed as 
to prevent defendant from proceeding to condemn in any way in which it is 
authorized under the law to proceed, other than the proceeding against which 
injunction was prayed in said petition, without prejudice to defendant 
amending the present proceeding, if said proceeding can be amended under the 
law.» 
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**The Supreme Court of Georgia having held la its decision In S., F. & W. 
Ry. Co. V. Postal Tel. Co., 115 Ga. 554, 42 S. E. 1, that condemnation proceed- 
ings could be amended, the Western Union Telegraph Company, after the 
said decision had been rendered by the Supreme Court of Georgia as re- 
ported in 138 Ga. 420. 75 S. E. 471, 42 L. R* A. (N. S.) 225. and notwith- 
standing said decisions were not rendered on an appeal from a final decree, 
but merely on an order refusing to grant an injunction pendente lite, 
sought to amend its condemnation proceeding above mentioned, and to meet, 
as far as possible, the alleged necessities and wishes of the Louisville & 
Nashville Railroad Company by shifting the location of the easement desired 
to the opposite side of the right of way. A copy of the amendment is at- 
tached. 

"On December 3, 1912, the Louisville & Nashville Railroad Company amended 
its petition for injunction, filed In the superior court of Fulton county. Georgia, 
alleging therein that said condemnation proceedings could not be .amended 
under the law of Georgia, that the description of the easement sought to be 
condemned in the original condemnation proceeding could not be changed by 
amendment, and further charging that the Western Union Telegraph Company 
had no power under its own charter to condemn property in Georgia. • • ♦ 
The Tx>uisvil]e & Nashville Railroad Company, in its said amendment to Its 
petition, pTayed that the Western Union Telegraph Company be enjoined and 
restrained *from proceeding in any way with the condemnation sought to be 
made by it under and by virtue of said attempted amendment to, its proceeding 
to condemn, and also with any proceeding to condemn any of the rights of way 
of the Louisville & Nashville Railroad Company in the state of Georgia.' 

"Upon this amendment a rule was issued by the superior court to show 
(!ause, on December 14, 1914, why the prayer of this amendment for injuno 
tion should not be granted, restraining and enjoining the Western Union Tele- 
graph Company meantime from proceeding with said condemnation proceeding. 

"An answer was filed by the Western Union Telegn'aph Company to the 
amendment to said petition, and, at the March term. 1913, of the Fulton su- 
perior court, the rule to show cause came on to be heard upon the pleadings 
above mentioned and documentary evidence and affidavits, no oral evidenci* 
being submitted, and the Western Union Telegraph Company not being entitled 
to, and being afforded no opportunity to, cross-examine witnesses. On the 
€th day of September, 1913, a judgment was rendered by the superior court of 
Fulton county, denying the injunction sought by the original petition of the 
Ix>ulsvllle & Nashville Railroad Company as amended. At the instance of the 
Louisville & Nashville Railroad Company, another order further provided 
that, the Louisville & Nashville Railroad Company desiring to appeal to the 
Supreme Court of Georgia, the Judgment revoking the restraining order and 
denying the injunction would be superseded for 35 days from September 6, 
1913. and, if a bill of exceptions to the Supreme Court should be filed on or 
before that date, the said Judgment would be further superseded until the 
return of the remittitur in the cause from the Supreme Court to Fulton ' 
f^uperior court." 

The Louisville & Nashville. Railroad Company carried this case to 
the Supreme Court of Georgia, as shown by the case reported in 142 
Ga. 531, 83 S. E. 126, which decision refers to the decision in the case 
of Nashville, Chattanooga & St. Louis Railroad Co. v. Western Union 
Telegraph Co., which preceded it, and is reported on page 525 of 142 
Ga. (83 S. E. 123). After this decision was rendered, the amendment 
states the position of the plaintiff in this suit in this way: 

"Under the foregoing conditions, and after the rendition by the Supreme 
Court of Georgia of its decision reported in 138 Ga.. and in 142 Ga. above 
mentioned, your orator, still beUeving it incumbent upon it to protect its lines 
of telegraph and to continue the public and governmental service thereby ren- 
dered, because of Its obUgatlon to the state of Georgia and to the United 
States and to the public, under the laws of Georgia and of the United States, 
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and that it was further necessary so to maintain and preserve said lines of 
telegraph and the continued operation thereof to prevent great loss to itself 
in the destruction of its telegraph lines and properties, and to protect itself 
from innumerable suits for damages and for penalties, to which it would be 
subjected if said lines of telegraph were destroyed, or their continued opera- 
tion prevented or interfered with, and, finding that condemnation proceedings 
under the statutes of Georgia were, inadequate to afford it proper relief, was 
informed and advised by its counsel, and believes, that it was and is entitled 
to file in this court the petition heretofore filed in this cause, and is now en- 
titled to file this amendment thereto, and is entitled to the relief prayed in 
the said original bill and herein. 

"Your orator, on the 5th day of April, 1915, dismissed its condemnation 
proceedings against the defendant, and dismissed its other condemnation pro- 
ceedings in Georgia against the several railroad corporations having or oper- 
ating lines of railroad in the state of Georgia imder the control of, or leased, 
defendant, and thereafter your orator filed in this court its petition or bill of 
complaint, to which this amendment is now offered." 

The amendment then says : 

"It is alleged that the decisions of the Supreme Court of Georgia above 
mentioned, reported in 138 Ga. and 142 Ga., and particularly the decision of 
the Supreme Court in the equity case brought in Fulton superior court against 
your orator, are decisions upon interlocutory injunctions, and are not deci- 
sions upon final decree ; that said equity cause and the other equity causes in- 
stituted against your orator in Fulton superior court by the several railroad 
companies controlled by defendant are still pending and standing in Fulton 
superior court for hearing upon their merits. 

"In view of the dismissal of said condemnation proceedings and of the 
institution of this suit, it is improbable that said suits instituted in Fulton 
superior court against complainant to prevent it from instituting and prose- 
cuting condemnation proceedings will be further pressed or heard until the 
adjudication by this court of the issues herein raised, and until decree shall 
have been rendered in this cause determining complainant's rights." 

The question here is whether or not the institution of these condem- 
nation proceedings in the state court, and the effort to sustain the 
same, and the difficulties these proceedings encountered in the courts, 
are a sufficient reason to authorize the plaintiff's proceeding here with 
its effort to condemn the right to use the rights of way of the railroad 
company for its poles and wires. What was said by this court in the 
Atlanta & West Point Railroad Company Case, 227 Fed. 465, is con- 
trolling in this matter, and that was (speaking of the right to condemn 
in equity) : 

"This question was presented to the Circuit Court of Appeals for the 
Sixth Circuit, in Western Unipn Telegraph Co. v. Ann Arbor R. Co., 90 Fed. 
379, 33 C. C. A. 113. That court, through Circuit Judge Taft, said, after 
quoting from Pensacola Tel. Co. v. W. U. Tel. Co.: 'The authority estabUshes, 
if authority were needed, that the telegraph company cannot occupy the line 
of defendant's railroad without the consent of defendant, or the consent of 
some predecessor in title, which is binding on the defendant. This, we have 
seen, is wanting. The suggestion, however, seems to be, if we understand 
it, that, because of the public necessities, the court ought to use its injunction 
process and shape its decree so as to effect an equitable condemnation of the 
easement of way. The court has no such power."* 

The Circuit Court of Appeals, speaking of this matter, in Western 
Union Telegraph Co. v. Louisville & NashviUe R. Co., 238 Fed. 26, 
said this: 
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"If In any case where the relations of the parties are such as are shown 
to have existed between the plaintiff and the defendant, It Is competent for a 
court of equity, upon full and adequate compensation being made, to protect 
from disturbance such possession as the plaintiff has, and, in the suit In 
which this is done, make complete and final disposition of the entire con-* 
troversy arising out of the situation and the relations of the parties (see New 
York City v. Pine, 185 U. S. 93, 22 Sup. Ct. 592, 46 L. Ed. 820, and Western 
Union Telegraph Co. v. Ann Arbor R. Co., 90 Fed. 379, 33 C. G. A. 113), the 
facts averred in the bill in the pending case fall short of showing that it is 
such a one. It well may be inferred from the averments of the bill, and its 
lack of averments, that, if the plaintiff had exercised any diligence at all, it 
could, long before the bill was filed, have acquired by legal proceedings avail- 
able to it the required rights and easements in the defendant's properties which 
it has continued to occupy and use after all rights it had therein had ceased 
to exist. Equitable ranedles are not open to a party where the occasion or 
necessity of his resort thereto is attributable to his own unexplained (allure 
diligently to pursue complete and adequate legal remedies available to him." 

The first headnote of the decision of the Supreme Court of Georgia, 
in Western & Atlantic Railroad Co. v. Western Union Telegraph Co., 
138 Ga. 420, 75 S. E. 471, 42 L. R. A. (N. S.) 225, is as follows: 

"A telegraph company may condemn a right of way on and along the right 
of way of a railroad company, when the proposed line of telegraph will be so 
constructed as to produce no material Interference with the railroad company's 
free exercise of its franchise or with the actual operation of the railroad." 

In the case in 142 Ga. 525, 531, 83 S. E. 126, it is simply held, as I 
understand it, that a condemnation proceeding is not amendable, and 
that an amendment that sets out a new cause of action cannot be al- 
lowed. I do not see how this amendment to the bill gives the plaintiff 
a cause of action in a court of equity, if it had none before. I do not 
think this amendment sets out any cause of action against the defend- 
ant as to that part of the railroad not covered in its favor by the deci- 
sion of the Circuit Court of Appeals. The motion to dismiss will be 
sustained. 

The defendant may have until September 1, 1917, to file any answer 
that may be necessary to that part of the plaintiff's bill upheld in the 
decision of the Circuit Court of Appeals. 



WESTERN UNION TELEGRAPH CO. v. NASHVILLE, C. & ST. L. BY. 

(District Court, N. D. Georgia. July 14, 1917.) 

No. 24. 

Eminent Domain ^=5>172 — Pboceedinos to Condemn Pbopbbtt — Jubisdiction 
OF Equity. 

A court of equity Is not the proper tribunal for a proceeding to con- 
demn the right to maintain telegraph poles and wires on the right of way 
of a railway company on which they have been maintained under a con- 
tract with the railway. 

In Equity. Suit by the Western Union Telegraph Company against 
the Nashville, Chattanooga & St. Louis Railway. On motion to dis- 
miss. Motion sustained. 

See, also, 233 Fed. 605. 
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Wm. 1,, Clay, of' Savannah, Ga., and Brewster, Howell & Heyman, 
of Atlanta, Ga., for plaintiff. 

Claude Waller, of Nashville, Tenn., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for defendant 

NEWMAN, District Judge. Under the right granted by the de- 
cision of the Circuit Court of Appeals in this case (238 Fed. 38, 

C. C. A. ), the plaintiff in this bill has filed quite a lengthy amend- 
ment. This amendment is substantially the same as that made in the 
case of Western Union Telegraph Co. v. Atlanta & West Point Rail- 
road Co., 243 Fed. 685, and Same v. Louisville & Nashville Railroad 
Co., 243 Fed. 687, which have just been disj^sed of, and in which 
brief opinions have been filed. 

What has been said in those cases as to the plaintiff's amendment, 
and particularly what was said in the case against the Louisville & 
Nashville Railroad Company as to the amendment with reference to 
the condemnation proceedings in the state court, is applicable to this 
case. The Western Union Telegraph Company, in its efforts to in- 
stitute and carry out condemnation proceedings for right of way over 
the defendant's road from Rome to Kingston, and over three or four 
miles of the main line of the Nashville, Chattanooga & St. Louis Rail- 
way running through Dade county, which had the same objections to 
that, and in which the same decisions were rendered that were made 
by the Supreme Court of Georgia in the case against the Louisville & 
Nashville Railroad. 138 Ga. 432, 75 S. E. 477; 142 Ga. 525, 83 S. 
E. 126. 

I am unable to see in this case, as in the Louisville & Nash- 
ville Railroad Company Case, how the effort made by the plaintiff to 
condemn the right to place its poles and wires on the defendant's right 
of way, in this proceeding in equity, is strengthened by what it did 
in the state court. It looks to me more like a decision against the tel* 
egraph company as to its right. Independently of where or how the 
right is asserted to occupy the right of way of the railroad company, 
it is of no assistance to it in this proceeding. My own opin-' 
ion, as heretofore stated, is that a court of equity is not the proper 
place for a condemnation proceeding such as is instituted here. This 
would be true, I think, whether proceedings had been previously at- 
tempted under the state statutes or not. 

The other part of the amendment simply amplifies what was before 
contained in plaintiff's bill, and is not sufficient to add strength to the 
case here in any way. 

The motion to dismiss the amendment will be sustained. 
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In re KELLY et aL 

(District CoJUTt, D. Montana. June 18, 1917.) 

No. 2860. 

1. Contempt ^=>60(8) — Pbocebdinqs to Punish — Sufficiknct of Evidence. 

In a proceeding to punish attorneys for defendants In a criminal case 
for contempt, evidence held to show that one of the attorneys intention- 
ally and knowingly visited and conversed with one of the Jurors, bought a 
drink for him, and drank with him, and that he visited and conversed 
with another Juror, and promised such Juror introductions to legislators, 
requested by the Juror to promote a proposed bill, and that the other at- 
torney on numerous oocasions intentionally and knowingly visited and con- 
versed with the same Juror. 

2. Contempt ^=»14 — Misconduct Affecting Jubt. 

Such conduct, of the attorneys constituted misbehavior obstructing the 
administration' of Justice, requiring that they be lined. ' 

X Contempt C=»14 — Misconduct Affecting Jury. 

While mere chance meetings, passing salutations, or brief conversation 
on indifferent topics between Jurors and counsel, cannot always be avoided, 
and are not in themselves condemned, lengthy visits and conversations, | 

apart from others, whether or not about the case, drinkSr- and other \ 

hospitality, entertainment, hopes aroused, and favons directly or indirect- 
ly granted or promised, are misbehavior obstructing the administration 
of Justice. 

4. Contempt ^=5>14 — ^Misconduct Affecting Jubt. 

Where attorneys intentionally visited with Jurors, conversed with 
them, made promises, or aroused hopes, and drank with one of them, they 
were guilty of the intent necessary to maJce their conduct contempt, 
though they did not intend to influence the Jurors. 

5. Contempt e=s>14 — Misconduct Affectinq Jubt. 

Counsel, who are embarrassed by the advances of a Juror during the 
trial of a case, to relieve themselves of liability for contempt, should 
bring the matter to the court's attention, instead of encouraging such 
advances. 

Proceedings to punish D. M. Kelly and A. J. Galen for contempt. 
Defendants fined. 

B. K. Wheeler, U. & Dist. Atty., of Butte, Mont., H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont, and James H. Baldwin, Asst. U. 
S. Atty., of Butte, Mont., for the United States. 

L. O. Evans and F. Walker, both of Butte, Mont, and W. T. Pigott, 
F. W, Mettler, and E. G. Toomey, all of Helena, Mont, for defend- 
ants. 

BOURQUIN, District Judge. In these contempt proceedings the 
charges are that respondents were attorneys for two of ten defendants 
in a criminal case tried herein, and therein were guilty of misbehavior 
obstructing the administration of justice, in this, viz.: That during 
intervaJs of the trial they knowingly visited and conversed with certain 
members of the jury, *'with a view of improperly influencing" them in 
said case ; that with like view Galen so visited and conversed with 
Juror Warner, furnished him liquid refreshments, and with him par- 
took thereof ; that with like view Kelly so visited and conversed with 

^=:»For other cases see same topic & KET-NUMBER in all Key-Numbered Digeets ft Indeze* 
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Juror Brown, and furnished him liquid refreshments; that with like 
view both respondents so visited and conversed with Juror Warner, 
and promised to introduce him to members of the Legislature then in 
session, to secure him support for a proposed bill which Warner was 
promoting. After some rather technical objections, not argued, re- 
spondents pleaded not guilty. Although the record and evidence in 
the criminal case cannot be resorted to nor considered, because not in- 
troduced at the hearing herein, from the evidence submitted at said 
hearing enough appears to demonstrate said criminal case was of im- 
portance, attracted attention, was on trial some two weeks, and re- 
spondents' clients were acquitted. There was a total of seven attor- 
neys for the defense, but respondents were the only attorneys for their 
clients. 

[1] Referring to the charge affecting Kelly in relation to Juror 
Brown, Murphy, assistant district attorney, for the prosecution, testi- 
fied that one evening during the trial he was with the district attorney 
in th^ Placer Hotel lobby, and saw Kelly and Brown talking together, 
standing about the center of the lobby, for 15 to 20 minutes, Murphy 
then departing. 

Rankin, since said trial attorney for two said defendants convicted, 
and a sympathetic friend and sometime ally of the district attorney, 
delighted with the acquittal of respondents' clients, for the prosecution 
testified that in said lobby, apparently following Murphy's departure, 
he (Rankin), in conversation with the district attorney, there saw Kelly 
and Brown talking together; that after some moments witness and 
the district attorney went into the adjacent barroom and drank with 
Galen ; that Kelly and Brown came into the bar, and the district at- 
torney remarked they were about or going to drink; that G)wley, 
another attorney for a defendant in the criminal case, was about to or 
did invite witness and the district attorney to drink; the latter re- 
marked he would not drink with a juror, and moved by discretion 
witness withdrew. 

Juror Brown, a "substantial rancher," old and close friend of Kelly, 
for the prosecution testified he did not remember talking to Kelly dur- 
ing the trial, in said hotel lobby ; that he did not go into the bar with 
Kelly, but thinks on the occasion referred to he did with De Hart; 
that Kelly was there and asked him to drink, which he did ; that he 
and Kelly were accustomed to drink together; that (in response to 
leading questions on cross-examination) he was positive he did not 
talk with Kelly during the trial, and that the drink no wise influenced 
his verdict ; that when he had drank he thought he should not be there 
and walked out. 

De Hart, for respondents, testified to entering said bar with Brown, 
but is unable to identify it as the night Kelly and Brown drank to- 
gether. Galen, respondent, testified that he and Kelly went from 
Galen's office to said hotel and bar ; that a crowd was present and he 
lost Kelly, but saw Rankin and the district attorney, and conversed 
with them; that he heard Kelly ask the district attorney to have a 
drink, and saw Juror Brown alongside or back of Kelly ; that to Galen 
the district attorney criticized Kelly's association with the juror, Galen 
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responding, "He means no harm ;" that he does not know where Kelly 
went when he and Galen entered the bar, but does not think it was 20 
or 30 minutes later that the drink was had, but only an "appreciably 
short time"; that he did not see Kelly introduce Brown to Cowley; 
that Brown went out, and the district attorney adversely commented 
on the incident, Kelly responding he had known Brown a long time, 
a "high-class citizen," whom a "drink wouldn't bother." 

Cowley, for respondents, testified that as he entered the bar Kelly 
said he was buying a drink ; that Brown had drank, and Kelly intro- 
duced Brown to witness, Brown then leaving ; that the district attor- 
ney said he would then drink, but did not want to drink with the ju- 
ror; that witness said (because of circumstances) he saw nothing 
"wrong in this," and on cross-examination he testified that if, before 
he was introduced to Brown, he had been told Brown was a juror, he 
"would have felt a little bit queer about it." 

Kelly, respondent, testified that he knew Brown well for some 10 
years ; that they were of like politics, and witness had held office in 
Brown's county ; that it was custom for them to drink together ; that, 
going with Galen from the latter's office to the hotel bar, they were sep- 
arated along the bar; that Rankin withdrew, and witness drank with 
some parties ; that he recalls De Hart and Brown ; that he joined the 
district attorney, Galen, and Cowley, and found they were discussing 
the propriety of buying a drink while Brown was tfiere ; that he as- 
sured them Brown was a "very high class citizen," who "certainly 
would not consider" it; that it never occurred to witness, when buy- 
ing the drink for Brown, that it was improper and might influence 
Brown as a juror; that he does not recall conversing with Brown in 
the hotel lobby, and does not remember introducing Brown to Cowley ; 
that, if he conversed with Brown, it was casual, at no time about the 
criminal case; that he does not recall having any conversation with 
Brown during the trial, though he might have, and would not say he 
did not ; that he gave no special invitation to Brown to drink, but in- 
cluded him in the party ; that he did not go into the bar with Brown. 

In the matter of the charge that Galen furnished liquid refreshments 
to Warner, while it fails of proof, it appears from Haven's (lawyer, 
witness at the criminal trial, and associate of the district attorney) 
testimony that one evening during the trial, in said hotel lobby he 
saw Galen stand, look, joined by Warner they conversed about a min- 
ute, then together went beyond and behind a post (pillar?) and out of 
Haven's vision, where were only the bar entrance and a stairway de- 
scending to a basement toilet room. It also appears from Atkinson's 
testimony that at the conclusion of the criminal case Warner admitted 
to the district attorney that he (Warner) had drank with Galen. It 
also appears that, subpoenaed by the prosecution for this hearing. 
Warner came to Helena, on the street met Galen, who told him to go 
to Mettler's office (one of respondents' counsel), which he did, from 
whence, on call from the district attorney, he went to the latter's office, 
and said to him he had not drank with Galen, and had not told the 
district attorney he had drank with Galen. It does not appear whether 
or not Galen and Mettler knew Warner was subpoenaed by the prose- 
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cution, when Warner went to Mettler's office. It is not intimated a 
party should not interview witnesses subpoenaed. by the other party. 
An exclusive right to a witness is not acquired by first subpoenaing him. 
Witnesses are in aid of justice. Their knowledge is for the benefit of 
all parties, all of whom, before trial, may rightfully, but discreetly as- 
certain that knowledge. 

Byrn, a government officer, testified that prior to this last incident 
he heard Warner deny to the district attorney that he had admitted 
drinking with Galen, then, when this was vigorously disputed, say, if 
he had drank with Galen, he did not remember it. Galen and Warner 
testify they did not go into the bar, nor drink together, and Warner 
that he had not admitted to the district attorney he had drank with 
Galen, and that when he went to the district attorney's office from Met- 
tler's was not the first time he had to the district attorney denied drink- 
ing with Galen. Galen and Warner do not refer to nor identify the 
incident to which Haven testified. 

In the matter of the charge that respondents visited and conversed 
with Warner and promised to introduce him to legislators, it appears 
Warner was interested and industrious in behalf of his proposed bill. 
A stranger to respondents, Warner was recommended to enlist their 
aid, for that they were ex-Attorney Generals of wide acquaintance, 
and he sought them out to that end. Warner testified he conversed 
with Kelly two different evenings, and asked him if he would intro- 
duce witness to legislators ; that Kelly piit him off the first time, did 
not think Kelly introduced him, though Kelly said something about 
waiting until after the trial, to talk about the bill, the second time. 

Byrn testified that on the evening of the eleventh day of the trial, in 
the hotel lobby, he saw Juror Warner approach and speak to Kelly, 
who told Warner he could see him later; that later Warner did ap- 
proach Kelly, showed him a document, they conversed some ten min- 
utes, and separated. Kelly testified he recalled only two conversations 
with Warner, both the same evening and in the hotel lobby aforesaid ; 
that Warner showed him the bill, asked what Kelly thought of it, and 
that Kelly introduce him ; that witness answered he knew nothing re- 
lating to the subject of the bill, that he did not care to introduce War- 
tier tiien, and that he had better wait until after the trial ; that he felt 
uncomfortable talking to a juror, a stranger to him, felt necessity to 
be courteous, and not to offend by a rebuke ; that, had it been Brown 
asking "me for a favor of that kind, I wouldn't have thought any- 
thing about it. I no doubt would have introduced him to the people" 
thereabout. 

Warner also testified he might have had two conversations with 
Galen, only about the bill and requesting introductions ; that to the 
best of his recollection Galen did not introduce him, but will not say 
Galen did not, he (Warner) met so many; that he does not remem- 
ber from the jury box asking Galen about one Sear Is ; that maybe at 
most he talked two or three times about the bill to Galen ; that dur- 
ing a certain intermission in the final argument to the jury in the crim- 
inal case, in the court corridor, Galen did. not put his arm on War- 
ner's shoulder and talk to him. On cross-examination, in response to 
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a question whether Galen had not said, "I haven't got time to talk 
to you about" the bill, he answered, "Something similar." In response 
to other leading questions, he testified that in the said hotel lobby he 
was talking to one of respondents' clients— defendant and Galen ap- 
proached and said he would rather Warner did not talk to said de- 
fendant, whereupon Warner asked why, Galen answering it did not 
look right; that he realized his error, thanked Galen, and asked if 
he could speak to Galen, who assented; that then for the first time 
he spoke to Galen about the bill ; that his verdict at the trial was not 
influenced by an)rthing said to him by Kelly or Galen. 

Bym testified that, the same evening he saw Juror Warner approach 
Kelly, he saw Warner seated in the said hotel lobby, there being a fur 
auction and a dense crowd ; that Galen approached Warner, and by 
the latter was shown a document, some slight conversation between 
them, Galen handed the document back to Warner and walked away ; 
that he would not be positive one of respondents' clients— defendant 
did not approach Warner at the time Galen did, and does not believe 
said defendant was talking to Warner when Galen approached the lat- 
ter. Byrn also testified that upon this evening in said lobby he saw 
two other counsel for another defendant approach and speak to War- 
ner, "several words passed," and later saw Warner speak casually to 
said defendant. 

Kirschwing, a good friend of the district attorney, who knew what 
the latter "was up against" in the trial of the criminal case, and knew 
"the lobby that was working," for the prosecution testified that dur- 
the certam intermission hereinbefore mentioned he saw Galen and 
Warner meet near the jury box, saw Warner whisper to Galen. War- 
ner, followed bv Galen, walk into the corridor, and there saw them con- 
verse, with Galen's arm around Warner's shoulder; that othef jurors 
were scattered about in plain sight of the corridor incident. Haven's 
testimony in reference to a meeting, conversation, and departure in 
company of Galen and Warner is heretofore set out. 

Galen, respondent, testified that Warner approached or spoke to him 
some four or five times during the trial — once, when Warner was 
talking to respondents' client, as related by Warner; again, the next 
morning, in the courtroom, Warner referring to said incident, said to 
Galen he (Warner) should have known better ; again, at the fur auc- 
tion, Warner handed Galen the bill, the latter only then conscious of 
Warner's presence. Galen looked at the title of the bill, handed it to 
Warner, remarking, "I haven't got time to fool with that," and walked 
away; again, one morning in the courtroom, in the presence of the 
district attorney, Warner asked Galen the name of Searls, of whom 
Galen had told Warner the night before at the hotel, and Galen again 
told him Searls' name; again, during the intermission heretofore re- 
ferred to, Galen, nervous from the strain of the trial, he testified, pro- 
cured a cigarette from one of his clients, went into the corridor, and 
while he was in meditation smoking, Warner stepped up and said, "I 
want to talk to you about my bill," to which Galen responded, "For 
Christ's sake wait until this trial is over ;" that no more was said, they 
had not whispered or spoken in the courtroom, he had not followed 
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Warner into the corridor, he did not have his arm around Wamen 
and that at no time did he and Warner speak of the case; that all 
these Several incidents were open, other persons by ; that he does not 
believe he introduced Warner to any one. Neither Warner nor Galen 
was asked whether or not the latter promised such introduction.. It is 
noted that neither Brown nor Warner was a guest of the hotel of the 
numerous incidents, and it does not appear respondents were. 

Some six witnesses, including counsel for another defendant at the 
criminal trial, respondents' clients, and jurors, testified for respondents 
to circumstances tending to disprove Kirschwingf s assertion that War- 
ner whispered to Galen before the corridor incident. There is evidence 
that the jury deliberated upon their verdict all night, and that around 
midnight Kelly and two others interested, stood for some time upon 
the street, and looked over at the lighted windows of the jury room. 
Some claim that they signaled to the jurors is made, not to be treated 
seriously. It also appears that, immediately after the verdict was re- 
ceived, a defendant and his counsel, meeting Warner in a hotel dining 
room, invited him to partake of lunch with- them, also invited Kelly, 
Galen, and another of counsel, and all ate lunch together. A few days 
later, these proceedings were instituted. ' Having in mind the charges 
and that the presumption of innocence requires their dismissal unless 
proven beyond reasonable doubt, and taking note of all matters and 
things in relation to witnesses and testimony that ought to be consid- 
ered in the determination of issues, the findings are that during the 
trial of the criminal case respondent Kelly intentionally and knowingly 
visited and conversed with Juror Brown, and likewise furnished said 
juror liquid refreshment and partook thereof with him; that said 
respondent likewise visited and conversed with Juror Warner, and 
likewise promised said juror introductions to legislators, requested by 
the juror to promote a proposed bill; that respondent Galen inten- 
tionally and laiowingly visited and conversed with Juror Warner. 

Positive testimony that Kelly and Brown visited and conversed at 
length in the hotel lobby is not weakened by their inability to recall 
it. In view thereof, of their entrance into the bar, drinking together 
at Kelly's request and expense, the proof is satisfactory that together 
they went from said visit and conversation into the bar. Kelly, unable 
to see impropriety in the drink, would see none in the visit and con- 
versation and journey to the bar; unable to see impropriety in visit 
and conversation with Juror Warner, a stranger, would see none in 
the like with Juror Brown, a friend, especially when Kelly would 
unhesitatingly grant favors to the juror friend, but not to the juror 
stranger. Apparently all present (even Brown) save Kelly and Galen, 
saw impropriety in Kelly treating Brown. The evidence is clear that 
Kelly and Juror Warner had a lengthy visit and conversation, that 
Warner's bill was discussed, that he asked Kelly to introduce him to 
legislators, that Kelly understood Warner's interest and purpose, and 
that he gave Warner to understand the introductions would be made 
after the trial. 

Early in the trial Galen consented to Warner's speaking to him. 
Warner presented his bill to Galen, and the latter learned the former's 
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desires. Galen told him the name of Searls. At different times there 
were several exchanges of words between Galen and Warner, in them- 
selves of no consequenqe, but in all serving to show how counsel and 
juror gravitated towards each other, like drifting ships upon a calm 
sea, or steel and magnet, or perhaps like men not averse to reciprocal 
favors. So on the day the prosecution rested, on a January evening 
they met in a hotel lobby, conversed,, in company walked and disap- 
peared from view, where their continuing journey must be either into 
the bar or down to a basement toilet. 

A private visit, conversation, and journey, arousing warranted sus- 
picion in view of all the circumstances, the burden shifted to Galen 
to explain, and no explanation was made. What their conversation, 
where went, how long, are still a mystery. Not identifjdng, referring 
to, or denying the incident, Galen and Warner only said they at no 
time together went into the bar or drank. The court corridor incident, 
Warner denied in toto. Kirschwing then gave his version, then Galen 
his. Since this incident was after Galen acquiesced in speech with 
Warner, after several exchanges between them, after Galen knew 
Warner's interest and desire in the matter of his bill, after their un- 
explained conversation and disappearance together, after habit could 
breed carelessness, after Galen, apparently, saw no impropriety in the 
association of Kelly and Brown at the bar, and since the evidence in 
relation to this corridor incident was after the verdict of acquittal and 
the immediate foregathering of Galen, Warner, and others at lunch, 
after Galen sent Warner to Mettler, and of which no more appears, 
all thereof, taken into consideration with all other circumstances prop- 
erly in proof, stamp Kirschwing's version as more consistent and rea- 
sonable. However, involving a main issue, Kirschwing's version is not 
deemed proven beyond a reasonable doubt, and the incident is taken 
as perhaps not clear, and as merely illustrative and corroborative of 
the attraction between Galen and Warner. 

[2] In view of and upon these findings the conclusion must be and 
is that respondents* conduct constituted misbehavior obstructing ad- 
ministration of justice, as charged, and they are and each of them is 
lined in the amount of $500 and costs. For protection, society depends 
upon juries. Like all human institutions, the jury system is not per- 
fect; but society is not yet ready to accept any substitute. A philo- 
sophical writer declares the system is all that reconciles man to laws. 
One wonders if it is because the individual man contemplates his some- 
time violation of law, and hopes he at least may escape via a jury. 
Jurors, even as judges, are officers of courts and administrators of 
justice. Indeed, they are judges obligated to impartiality, fairness, 
and justice. Their oath and duty are to "true verdict render in ac- 
cordance with the law and evidence in the case." The law and safety 
of man and property demand that oath be kept, that duty performed. 

It follows that jurors must not be subjected to any variety of in- 
fluence outside the jury box. The law forbids it. Any suspicion that 
jurors have been improperly influenced, tampered with, is intolerable; 
for it impairs public confidence in juries and verdicts, creates doubts 
of the court's ability to do justice, lessens respect for law, incites via- 
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lation of law, and encourages primitive force to avenge or remedy 
wrongs, endangers persons and property, breeds mobs, riots, and lynch 
law, and makes for disorder, crime, and anarchy. Amongst the in- 
fluences forbidden is undue familiarity between jurors and counsel. 
It is the more dangerous, in that proof is difficult, and its extent and 
eflFect are indeterminable. Generally founded on friendship or other 
altruistic basis, its insidious appeal is to man's finer nature; and, 
though powerful, charged that it has influenced him, he refuses to 
concede it, and denies its well-known probable eifect upon his judg- 
ment in determining his verdict. He may be honestly unconscious of 
it, though moved by it. 

[3] All counsel recognize this in their attempts to include their 
friends and to exclude their opponents' friends, when drawing juries. 
Drawn by chance, friends properly may be on juries ; but during such 
times it is the duty of counsel to avoid appealing to friendship, to avoid 
renewing old friendships, as well as to avoid cultivating new ones. 
It is recognized a practical view must be taken. So mere chance meet- 
ings, passing salutations, brief conversation on indifferent topics, be- 
tween jurors and counsel, cannot always be avoided, and are not in 
themselves condemned. But lengthy visits and conversations, apart 
from others, whether or not about the case, drinks and other hospi- 
tality, entertainment, hopes aroused, and favors directly or indirectly 
granted or promised, are under the ban of the law, are misbehavior 
obstructing administration of justice, and to be penalized according to 
circumstances. Counsel are strictly forbidden to thus compete for 
jurors' favor. It is to the credit of the bar that few counsel desire 
to, and practically all frown it down; for the least of these methods 
may influence jurors, and all of them arouse suspicion, adverse com- 
ment, just resentment, impair confidence, and, if permitted, convert the 
trial into a tragedy, and transform juries from administrators of jus- 
tice to purveyors of injustice. 

All this is conceded by respondents, but they contend their acts were 
but casual and commonplace courtesies, open, in proximity to other 
persons, and so not misbehavior obstructing administration of justice. 
Unfortunately for respondents, the evidence will not permit construc- 
tion so favorable to them. When meetings are more or less frequent, 
and in consequence of the known desire of the jurors, if not of coun- 
sel, are unchecked and taken advantage of, are in part by appoint- 
ment, they have not the quality of casualty. The strategy of openness, 
the solitude of the crowd, may be safer than secretivenes^, \yhen the 
influence is not brazen importunity and coarse bribery, but is only 
friendship and favors of courtesy. 

[4] It is most disturbing to remember that, respondents' clients 
charged with felony, Warner entered the jury room and deliberated 
upon his verdict (of acquittal), with Kelly's promise and Galen's ex- 
tended hope at least, that after the verdict they, men of rank and in- 
fluence, would grant him favors ardently desired and solicited by him. 
And Brown, likewise, with consciousness of friendship renewed with 
Kelly, an old friend, with memory of a lengthy visit and conversation, 
subject vmknown, with Kelly, and with whom he had during the trial 
made libation at the shrine of Bacchus. But it is contended respond- 

Digitized by VjOOQIC 



704 243 FEDERAL REPORTER 

ents had no intent to influence the jurors, that the latter testified they 
were not influenced, and hence respondents' conduct, while indiscreet, 
was not contemptuous. Lack of evil intent goes only in mitigation. 
They knew the jurors ; they intended to visit, converse, make prom- 
ises, or arouse hopes, drink with one of them, all as fotmd herein. 
That makes up the offense charged. Intentionally adopting certain 
conduct in certain known circumstances, conduct forbidden by law 
under those circumstances, they intentionally violated law in the only 
sense in which the law considers intent. Ellis v. U. S., 206 U. S. 257, 
27 Sup. Ct. 600, 51 L. Ed. 1047, 11 Ann. Cas. 589. Their conduct 
was intentional, and tended to influence the jurors favorably to their 
clients. It is not alone a question of ultimate intent, or of mere cour- 
tesy, or little monetary value, but it is also a question of the impres- 
sion the conduct may make upon jurors. Friendship, courtesy, favors, 
are of the great and enduring forces. In the long run, they are 
stronger than mere money. Ends are often gained by good impres- 
sions created, where direct solicitation would fail. To reciprocate 
courtesies, hospitality, and favors is a natural impulse. A generous 
man remembers and responds in some kind. Only the base receive fa- 
vors and return none. And untrained jurors of distant residence might 
hastily conclude by their verdict alone could they timely reciprocate 
counsels' attentions. 

ITie conduct here involved is forbidden because of dangerous ten- 
dencies, of probable injury difiicult of proof. The scales of justice 
are of delicate poise, and in a jury's hands may be aflFected by im- 
proper trifles light as air. A juror has no measure for his mental 
processes. He will not be heard to say this or that did or did not 
influence him. Public policy forbids, because his mental state is not 
accessible to other testimony. Mattox v. U. S., 146 U. S. 148, 13 Sup. 
Ct. 50, 36 L. Ed. 917. It is what respondents intentionally did, and its 
probable effect, not its intended or actual effect, that is the gist of 
their offending. 

[i] First sought out by Warner, upon whom they are now severe, 
respondents should have checked his advances. If Warner is to be 
condemned, more are they ; for he was but a layman, they learned in 
the law, and they told him he could converse with them. They en- 
couraged him to continue to approach them. Warner's approach may 
have embarrassed them, and they were in duty bound to avoid offend- 
ing him to their clients' prejudice. But they were equally obligated 
to avoid encouraging him to the government's prejudice. It would 
seem they could have relieved themselves of Warner as admirably as 
Galen relieved their client of Warner. Furthermore, they could and 
should have brought the matter to the court's attention, and a remedy 
would have been applied, even to dismissal of the juror. As it is, they 
have their share of responsibility for a situation that attracted atten- 
tion, was the subject of "talk," created scandal, and that was calcu- 
lated to affect the verdict, to say the least. 

Perhaps the evil will be better appreciated by assuming a civil suit 
to have been involved, say a personal injury action against a corpora- 
tion. Was this misbehavior in behalf of a successful plaintiff, a great 
outcry would be made anent the "ambulance chaser" and "purification 
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of the bar" ; m behalf of a successful defendant, bitter denunciation 
would be visited upon the "soulless trust" and ''corrupt corporation 
counsel." There would be some justification for both, and a new trial 
would be granted as of course. The cases almost unanimously so hold, 
and all condemn conduct like herein as reprehensible and intolerable. 

Note, the new trials granted are for misbehavior obstructing admin- 
istration of justice, and the conduct, when intentional, is punishable as 
contempt of court ; for contempt of court is nothing but misbehavior 
obstructing administration of justice. Now, although not always re- 
membered, the government in behalf of^ society is entitled to fair jury 
trials, even as persons are. But in criminal cases, though it be de- 
prived of a fair trial by conduct like respondents', the law forbids it 
to have a new trial. It has no remedy, and can only discipline the of- 
fender and discourage imitators, by proceedings for contempt, as here. 
In general, see Scott v. Tubbs, 43 Colo. 221, 95 Pac. 540, 19 L. R. A. 
(N. S.) 733, and notes; Sandstrom v. Nav. Co., 69 Or. 194, 136 Pac. 
878, 49 L. R. A. (N. S.) 889; Bank v. Gray (Wyo.) 154 Pac. 599; 
State V. Snow, 130 Minn. 206, 153 N. W. 526; Craig v. Pierson, 169 
Ala. 548, 53 South. 803; State v. Clark, 134 Mo. App. 55, 114 S. W. 
536; Bradshaw v. Degenhart, 15 Mont. 273, 39 Pac. 90, 48 Am. St. 
Rep. 677. 

Crime, its repression and punishment, is a grave problem. Admin- 
istration of criminal law, particularly when cases are for any reason 
important, is sufficiently difficult and ineffective to give color to the 
publicists' statement that it is a national disgrace. In so far as it is 
true, it is largely due (not overlooking that ancient rules based on 
vanished reasons make more to protect criminals against society than 
to protect society against criminals) to practice akin to those hereir 
condemned. And it is so far true that statistics show this country ir. 
criminal law administration far less efficient than England, less than 
France, Germany, and but little more than Russia. The incident of 
the lunch is illustrative and significant. In some states it is a statutory 
offense to "treat" jurors, even after verdict and during the term. In 
his Penal Philosophy, the jurist Tarde, criticizing the jury system, 
gives credit to French juries in that, after acquittal, they are not 
known to "celebrate" with accused, and notes as worthy of mention 
that Garofalo cites one instance occuring in Italy in 1879. It is feared 
and lamented such celebrations are not uncommon in this country. 
See Hotel Co. v. Sooy, 197 Fed. 887, 118 C. C. A. 579; Liutz v. Rail- 
way Co., 54 Colo. 371, 131 Pac. 261. 

Counsel must remember they, too, are officers of the courts, admin- 
istrators of justice, oath-bound servants of society; that their first 
duty is not to their clients, as many suppose, but is to the administra- 
tion of justice ; that to this their clients' success is wholly subordinate ; 
that their conduct ought to and must be scrupulously observant ©f law 
and ethics; and to the extent that they fail therein, they injure them- 
selves, wrong their brothers at the bar, bring reproach upon an honor- 
able profession, betray the courts, and defeat justice. When of suffi- 
cient extent, when they fail as here, they must, like others, respond at 
the bar of the court 
243 F.— 45 
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BEACH V. KERR TURBINE CO. 

(District Court, N. D. Ohio. April 4, 1917.) 

No. 9278. 

1. RemoyaIi of Causes ^=>112— Proceedings fob Removai^-Settino Asids 

Summons. 

Defects In the service of summons In an action removed from a state 
court may be taken advantage of by motion to set aside the service after 
the removal. , 

2. CouBTs C=»344 — Federal Courts — Service of Process. 

Service In an action at law on a foreign corporation in conformity to a 
state statute Is good in the federal courts, unless the notice thus provided 
does not amount to due process of law. 

3. Corporations <@=9642(6) — Foreign Corporations — ^Doing Business — lao- 

LATED Transactions. 

An Isolated or single sale of goods In a state by a foreign corporation, 
or even^ occasional repetitions of such sales, Is not doing business within I 

such state. j 

4. Commerce ®=>40(1) — Foreign Corporations— Interstate Commerce — What 

Constitutes — "Doing Business in State." 

A foreign corporation, which contracted to sell and Install three tur- 
bine pumps for the waterworks department of a city, was not engaged tn 
Interstate commerce, but was *'dolng business within the state," while 
setting up and Installing such pumps on the foundations constructed 
therefor, making the necessary connections, and seeing that they per- 
formed the functions for which they were purchased, though the time 
necessary to complete the contract was short, and the amount of business 
done not very great. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Doing Business.] ' 

5. Corporations ^=>C68(5) — Foreign Corporations — Service of Process— 

''Managing Agent." 

A person sent from the corporation's plant to Install such pumps, wltli 
authority to hire whatever help was needed in setting up, installing, and 
connecting them, was its ^'managing agent," upon whom due process might 
properly be served, under Gen. Code Ohio, $ 11290, providing that, when 
the defendant is a foreign corporation .having a managing agent in the 
state a service may be upon such agent. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Managing Agent] 

At Law. Action by Charles Beach against the Kerr Turbine G)m- 
pany. On motion to set aside service of summons. Motion overruled. 

E. H. Moore and William J. Kenealy, both of Youngstown, Ohio, for 
plaintiff. 

Hine, Kennedy & Manchester, of Youngstown, Ohio, for defendant. 

WESTENHAVER, District Judge. This action was begun in the 
state court, and after removal here by the defendant, a foreign corpo- 
ration, it moves to set aside the summons. The return shows it was 
served on one J. W. Storer, describing him as "managing agent of 
said defendant company at Youngstown, Ohio." Affidavits have been 
filed in support of the motion and in opposition thereto. 

^s^For other cases see same topic &. KEY-NUMBER In all Kej-Numbered Digests ft Indexes 
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The affidavits in opposition state merely that Storer was the man- 
aging agent of the defendant, and as such managing agent had full 
charge and control of the work of installing certain turbines- at Youngs- 
town, Ohio. This is a legal conclusion, except as to the fact that 
Storer had full charge and control of the work of installation. From 
defendant's affidavits it appears that defendant bid upon and was 
awarded the contract for supplying, setting up, and installing three 
turbine pumps for the waterworks department of the city of Youngs- 
town; that these pumps were manufactured outside of the state of 
Ohio, at the defendant's factory ; that the foundations upon which the 
same were to be installed were constructed by the city ; tiiat the pumps 
were shipped, delivered, and set in place and installed by the defend- 
ant; that the work of installation consisted of putting said turbine 
pumps in place, making the necessary connections, and seeing that they 
performed the functions for which they had been purchased and in- 
stalled ; that, in setting up and installing the same, J. W. Storer was 
sent from defendant's plant with authority to hire help, do what was 
necessary in the matter of setting up, installing, and connecting the 
same, and seeing that they performed their functions ; that said Storer 
had authority to hire from one to three men to aid him ; that at no 
time did he employ and have assisting him more than three men ; that 
said Storer was paid a daily wage of apfwoximately $4 per day, and 
was not regularly employed by the defendant in Ohio, but at its plant 
in Wells ville, N. Y., and was not its managing agent in Ohio. Plain- 
tiff was one of the men so employed, and was injured while engaged 
with Storer in this work. It further appears from these affidavits that 
the defendant, except as may be inferred from the above statement, 
was not doing business in Ohio, that its principal office and place of 
business was outside of the state, and that it had not obtained authority 
to do business nor appointed an agent in the state, as is required by sec- 
tions 178, 179, General Code of Ohio. 

Whether the service thus made is good is not free from uncertainty. 
If, however, a foreign corporation, on this state of facts, is not doing 
business within the state, and its agent or representative in charge 
is not a managing agent upon whom processes may be served, then 
manifestly a foreign corporation, undertaking a similar work requir- 
ing the employment of many men and months or even years for its 
performance, could not be served within the state in actions growing 
out of. its acts or transactions in connection therewith. Situations oc- 
cur to the court, and will, no doubt, occur to counsel, in which foreign 
corporations have obtained contracts requiring one or two years to 
perform. The facts of the present case present a similar question. 
The difference is only one of degree, and the rule of law must apply 
equally to both. 

[1] This action having been begun in the state court, service of pro- 
cess is controlled by section 11290, General Code of Ohio, which is as 
follows : 

"When the defendant \a a foreign corporation, having a nttinaging agent in 
this state, the service may be upon such agent." 
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It IS proper to make this motion here after removal, and defects in 
the service may be taken advantage of by motion. Cain v. Commer- 
cial Publishing Co., 232 U. S. 124, 34 Sup. Ct. 284, 58 L. Ed. 534. 

[2] The section above quoted is the Ohio law relating to service on 
foreign corporations. In Goode v. Druggists' Ass'n, 16 Ohio Dec. 
586, it is said by Judge Spiegel that section 11290 (former R. 8. § 
5043) provides the onW mode of obtaining -service of summons on a 
foreign corporation. This, it seems to us, is an accurate statement. A 
service in an action at law on a foreign corporation in conformity to 
a state statute is good in the federal courts, unless the notice thus pro- 
vided is not adequate according to the rules of due process of law. 

The authorities cited in support of the motion are the foUowii^f: 
Toledo Commercial Co. v. Glen Mfg. Co., 55 Ohio St. 217, 45 N. E. 
197; Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 5 Sup. Ct 739, 28 
L. Ed. 1137; Robbins v. Shelby Co., 120 U. S. 489, 7 Sup. Ct. 592, 30 
L. Ed. 694; Horn Silver Mining Co. v. New York, 143 U. S. 314, 12 
Sup. Ct. 403, 36 L. Ed. 164; Brennan v. Titusville, 153 U. S. 289, 14 
Sup. Ct. 829, 38 L. Ed. 719; Milan Milling & Mfg. Co. v. Gorten, 93 
Tenn. 590, 27 S. W. 971, 26 L. R. A. 135. I have examined all these 
cases and many others. In my opinion, they are not controlling; in 
fact, they do not bear on the exact point under consideration. Several 
of them involve statutes which forbid a foreign corporation to do busi- 
ness within a state without complying, with state laws, and in some in- 
stances prohibiting action on the contracts if such compliance has 
not been had. Others involve state statutes forbidding or regulating 
the doing of business within their limits, or imposing local taxes upon 
interstate commerce. For instance, Milan Milling & Mfg. Co. v. 
Gorten, supra, is a case in which a foreign corporation sold, delivered, 
and put into position some milling machinery in the state of Tennessee. 
The purchase price therefor was in part evidenced by notes secured 
by mortgage. An action was afterwards brought to foreclose the mort- 
gage, and the defense was that the contract had been entered into in 
violation of a state statute forbidding a foreign corporation doing 
business in the state, except after filing its charter and appointing an 
agent upon whom process might be served. The statute made con- 
tracts entered into in violation thereof nonenforceable. It was held 
that a single transaction of this character was not carrying on busi- 
ness in the state, within the meaning of statutes of this nature, and 
that to sell and set up machinery in a state where a foreign corporation 
had no agency or office was an act of interstate commerce. 

The question involved in this action, however, seems to me to be dif- 
ferent, and is controlled by other considerations. It does not follow 
that statutes fixing the conditions under which a foreign corporation 
may engage in business in a state are to have the same construction as 
statutes permitting a foreign corporation to be served in a state where 
it may be found. In the former it is, of course, a more or less contin- 
uing course of business which is meant to be regulated, whereas in the 
latter the object sought is only to give notice to a corporation of a 
pending action. The tendency is to hold that whatever is reasonably 
effective for this purpose is a good service. 
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Section 11290 of the General Code has been under review in the 
Supreme Court of Ohio, and in the Circuit Court of Appeals of this 
circuit. In American Express Co. v. Johnson, 17 Ohio St 641, the 
foreign corporation defendant, at the time of service, had a general 
superintendent for the state, and two or more local agents in the county • 
of Madison, one of whom resided at London, in said county, and 
kept an office there. At that office he received and forwarded pack- 
ages for the company, and transacted all the business usually trans- 
acted in such receiving and forwarding offices. This service was held 
good, and that the agent was a "managing agent," within the meaning 
of this section. ' 

In Baltimore & Ohio R. R. Co. v. Wheeling, Parkersburg & Cincin- 
nati Transportation Co., 32 Ohio St. 117, service was had upon- a 
local agent of the foreign corporation defendant, whose duties con- 
sisted in contracting for the transportation of freight and attending to 
the transfer of freight to and from connecting railroads on through 
bills of lading. This service was held to be good. In the opinion (32 
Ohio St. 135) it is said: 

"The Code 'provides (section 68) that when the defendant is a foreign cor- 
poration, having a managing agent in the state, service may he had upon such 
agent. We agree with the view taken by counsel' for defendant in error that 
the tendency of legislation and the policy of tlie law is to facilitate the ob- 
taining of service upon foreign corporations. Their business brings them in 
such close connection with the people of our state that it is desirable they 
should be made amenable to our laws as far as inracticable, instead of having 
our citizens to seek other jurisdictions in which toienforce their rlghtsi" 

In Toledo Computing Scale Co. v. Computing Scale Co., 142 Fed. 
919, 74 C. C. A. 89 (C. C. A., Sixth Circuit), the foreign corporation 
defendant was served by delivering the summons to the person who 
chiefly represented it as agent for the sale of goods in a given subdivi- 
sion of the state, and who maintained an office or storeroom where 
goods were kept, but who was paid a commission only on sales as 
compensation for his services. This service was held to be good, and 
that such an agent was a "managing agent," within the meaning of this 
section. District Judge Thompson, in passing on the motion below had 
distinguished the language used by Judge Jackson in United States v. 
American Bell Telephone Co., 29 Fed. 17 (opinion, pages 36-42), indi- 
cating that a "managing agent" meant a person who had either general 
or controlling authority of some substantial part of the corporate busi- 
ness, and that "doing business within the state" meant a continuous 
and extensive series of transactions. Judge Thompson, however, 
points out that Judge Jackson did not cite the two cases from the Su- 
preme Court of Ohio above noted, and that all of his observations 
were obiter. Judge Severens, delivering the opinion, cites the Ohio 
Supreme Court cases, quotes with approval Judge Thompson's crit- 
icism, and further says : 

**The Ohio Supreme Court evidently intended to give a liberal interpretation 
to the statute to fapilitate the obtaining of jurisdiction over foreign corpora^ 
tions doing business in the state, and held that one who chiefly represented the 
corporation in a locality where it was doing business was its managing agent 
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there, and Indeed a construction of this statute which restricted the meaning 
to one who was a general nMinager would very much limit its utility." 

The following cases from the Supreme Court of the United States 
bear on the question involved more closely th^n those cited by coun- 
sel : Connecticut Mutual Life Ins. Co. v. Spratley, 172 U. S. 602, 19 
Sup. Ct. 308, .43 L. Ed. 569 ; Pennsylvania Lumbermen's Mutual Fire 
Ins. Co. v. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 L. Ed. 810; Com- 
mercial Mutual Accident Co. v. Davis, 213 U. S. 245, 29 Sup. Ct. 445, 
53 L. Ed. 782. 

In Connecticut Mutual Life Ins. Co. v. Spratley, the insurance com- 
pany had been doing business in the state of Tennessee, and afterwards 
withdrew all its agents from the state and ceased to write any new 
business therein. The holders of such policies previously written as . 
continued in force, paid their premiums to the company outside of the 
state. One of these holders having died, and a controversy having aris- 
en as to the liability of the company, one of its agents, resident at Louis- 
ville, Ky., was sent to Tennessee to adjust the loss. While there an 
action was brought against the company, and a summons served on 
him as the company's agent. This was held to be a good* service. In 
the opinion it is said that, where the judgment sought against a for- 
eign corporation is personal, it is material to ascertain whether the 
foreign corporation is doing business within the state ; and, if so, the 
service of process must be upon some agent, so far representing the 
corporation in the statj that he may properly be held in law an agent 
to receive such process in behalf of the corporation. These require- 
ments were met by the facts above stated. 

In Lumbermen's Mutual Fire Ins. Co. v. Meyer, supra, the insurance 
company never had established any agencies or offices in New York. 
. All its policies in New York were written on applications forwarded to 
the office of the company outside of the state, and not solicited by 
agents within the state. Whenever losses by fife occurred, the company 
sent an agent to make settlement. It was held that this was doing busi- 
ness in the state. The service, however, was on a director, resident 
in New York, but the inference from the opinion is plain that, had 
service been had on a representative sent with authority only to adjust 
the loss, the service would have been good, and that such a repre- 
sentative would be a "managing agent." Some of the language used 
by Mr. Justice Peckham, delivering the opinion, is pertinent to the 
facts now under consideration. He says, in substance, that when a 
fire insurance company sends a representative to another state to ad- 
just a loss, it is doing business in that state, as much so as if its agents 
were there making contracts to carry such risks, and that it would be 
difficult to describe why the defendant was there if it was not en- 
gaged in doing business. So likewise in the present case. 

Connecticut Mutual Life Insurance Co. v. Spratley, supra, is of the 
same character. Bearing on the question, and representing conflicting 
views of two District Judges, we cite the following : St. Louis Wire 
Mill Co. V. Consolidated Barb Wire Co, (C C.) 32 Fed. 802; New 
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Haven Pulp & Board Co. v. Downingtown Mfg. Co. (C. C.) 130 Fed. 
605. 

[3] We are of the opinion that making a contract for sale of goods 
in another state is not doing business in the latter state. An isolated 
or single sale of goods in another state, or even occasional repetitions 
of such sales, would not be doing business within that state. The cases 
cited by counsel for plaintiff, as well as the others herein reviewed 
support this conclusion. 

[4, 5] This, however, is a different question from that here pre- 
sented. It is true, we are dealing only with a single contract or sale ; 
but the terms thereof required the foreign corporation to come into 
the state with its agents and employes and perform certain acts — in 
other words, to do business. After arriving in the state, and while 
performing its contract of installation, it was not engaged in an act 
of interstate commerce. During the time it is thus performing these 
necessary acts, it is entitled to poHce protection and to the privileges 
of a citizen of the state of Ohio. In this instance the time necessary 
to complete the contract may be short, and the amount of business to 
be done may not be very great. In other cases, to which the same rule 
must apply, the foreign corporation might remain in the state months, 
and even years, performing its contract. Is it not during that time 
doing business, within the meaning of laws authorizing foreign corpo- 
rations coming into a state and doing business there to be sued ; and 
is it not true that the person in charge of such business is its "man- 
aging agent" with respect thereto, upon whorti summons may be 
served? In our opinion, under such conditions, which are the facts 
of this case, a foreign corporation is doing business in the state, and 
the person in charge and chiefly representing it becomes a "managing 
agent" for the purpose of being served with process. 

The tendency of legislation and of judicial decisions is and has 
been to make it easy to obtain jurisdiction of foreign corporations. As 
was said by Mr. Justice Gray in Barrow Steamship Co. v. Kane, 170 
U. S. 100, 106, 18 Sup. Ct. 526, 528 (42 L. Ed. 964): 

"The constant tendency of judicial decisions In modem times has been in the 
direction of putting corporations upon the same footing as natural persons in 
regard to the jurisdiction of suits by or against them." 

Mr. Justice Peckham, in Lumbermen's Fire Ins. Co. v. Meyer, supra 
(197 U. S. 418, 25 Sup. Ct. 483, 49 L. Ed. 810), indulges in strong Ian- 
guage against the hardship and unwisdom of requiring a citizen of one 
state to follow a foreign corporation to another state to seek redress in a 
cause of action arising in the state of which he is a citizen. Moreover, 
as was said by Judge Severens in the case cited, supra, if the language 
of section 1 1290 of the General Code is to be restricted to a general 
manager, the utility of the statute would be very much limited. 

An order may be entered, overruling the motion to quash summons, 
and giving defendant 10 days within which to answer. An exception 
may be noted to this ruling. 
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BOUSH Y. BALTIMORE & O. R. CO. 

(District Court, N. D. Ohio, B. D, May 19, 1917-) 

No. 9472. 

CoiOfEBCE ^=»27(5) — ^Intebstahs Commebce — Ehflotebs' Liabilitt. 

An employ^ of an Interstate railway company, engaged In operating a 
pumping station furnishing water Indiscriminately and contemporaneously 
to locomotives engaged In Interstate and Intrastate commerce, Is within 
the federal Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat 
65 [Comp. St. 1916, §§ 8657-8665]), as the test Is whether the employ§ at 
the time of the accident was engaged In interstate' transportation, or In 
work so closely related thereto as to be practically a part thereof. 

At Law. Action by Floyd Roush against the Baltimore & Ohio Rafl- 
road Company. On motion to remand. Motion granted. 

Payer, Winch, Rogers & Minshall, of Cleveland, Ohio, for plaintiff. 
ToUes, Hogsett, Ginn & Morley, of Cleveland, Ohio, for defendant 

WESTENHAVER, District Judge. This action was removed to 
this court from the court of common pleas, Cuyahoga county, on the 
ground of diversity of citizenship, and plaintiff now moves to remand 
on the ground that the cause of action stated in the petition is one aris- 
ing under the federal Employers' Liability Act, relating to injuries 
sustained by employes of interstate carriers while engaged in interstate 
commerce, and therefore not removable under section 6 of the amend- 
ment to said act approved April 5, 1910 (36 Stat. 291, c. 143, § 1 
[Comp. St. 1916, § 8662]). 

From the petition it appears that the defendant was operating a 
system of steam railroads running through Cuyahoga county. Summit 
county, and Wayne county, Ohio, and other counties and states of the 
United States ; that one of its lines runs from the city of Pittsburg to 
the city of Chicago, through Warwick, in Summit and Wayne counties; 
that in connection with the line of railroad defendant owns and oper- 
ates engines, cars, roundhouses, workshops and water tanks, and par- 
ticularly a certain water tank, reservoir, and pumphouse near said vil- 
lage of Warwick, on said line of railroad ; that said water tank, reser- 
voir, and pumphouse was for the purpose of supplying water to its lo- 
comotives, operating on said line, and other purposes pertaining to the 
business of a common carrier engaged in interstate commerce; and 
that the defendant was at all times mentioned engaged in the business of 
interstate commerce, and plaintiif was likewise employed and engaged 
at the time he sustained the injuries described and complained of. The 
petition gives a description of this pumphouse, showing its use in fur- 
nishing and supplying water for locomotives, and then states that it 
became necessary for the plaintiff, in the performance of his duties, to 
ascertain the depth of water in a cistern (which was a part of the 
pumping station), and that, on removing the hatch of said cistern, and 
while attempting to make an inspection of the state of the water there- 
in, he was injured by an explosion of gas, which had accumulated in 
the cistern. 

^ir^For other casea see same topic ft KET-NUMBBR In all Key-Numbered Digests ft Indexes 
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The forgoing are all the allegations tending to show that the defend- 
ant was engaged in interstate business, and that plaintiff was, at- the 
time he received his injuries, aiding or participating in an act of inter- 
state commerce. If, upon these facts, the plaintiff was engaged or par- 
ticipating in tfie interstate business of the defendant, the motion to rc^ 
mand should be granted. If, on the other hand, it was not properly 
interstate business, theh the removal on the ground of diversity of citi- 
zenship was proper, and the motion should be denied. 

The solution of this inquiry depends on whether or not an employe 
engaged in operating a pumping station, which furnishes water to be 
used indiscriminately and contemporaneously for interstate and intra- 
state business, is within the federal Employers' Liability Act. The test 
is whether the plaintiff, at the time of the accident, was engaged in in- 
terstate transportation, or in work so closely related thereto as to be 
practically a part thereof. The several state courts of last resort, and 
the federal courts inferior to the United States Supreme Court, have ^ 
differed widely in similar cases, and authority may be found support- 
ing either side of the question. In view of this conflict, I rest my deci- 
sion upon what I believe to be the rule practically settled by the deci- 
sions of the Supreme Court of the United States. Those most nearly 
in point are the following: Walsh v. New York, etc., R. R. Co., 223 
U. S. 1, 32 Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44; Peder- 
sen v. Delaware, etc., R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. 
Ed. 1125, Ann. Cas. 1914C, 153; St. Louis, etc., Ry. Co. v. Scale, 229 
U. S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156;' 
Illinois Central R. R. Co. v. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 
58 L. Ed. 1051, Ann. Cas. 1914C, 163; Delaware, etc., R. R. Co. v. 
Yurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397; Shanks vJ 
Delaware, etc., R. R. Co., 239 U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. 
436, L. R. A. 1916C, 797; Chicago, etc., R. R. Co. v. Harrington, 
241 U. S. 177, 36 Sup. Ct. 517, 60 L. Ed. 941; Minneapolis, etc., 
R. R. Co. v. Winters, 242 U. S. 353, 37 Sup. Ct. 170, 61 L. Ed. 358. 

In my opinion, the Pedersen Case is controlling. In it the injured 
employe was an iron worker employed by an interstate employer in the 
reconstruction, or alteration and repair, of railway bridges. He was 
engaged in carrying from a tool car to one of these bridges some bolts 
or rivets, which were to be used that night or early the next morning 
in repairing a bridge. The repairs consisted in taking out an existing 
girder and inserting a new one. This bridge was being regularly used 
in both interstate and intrastate commerce. It was held that he* was 
within the terms of the act ; in other words, that his work was so close- 
ly related to interstate transportation as to be practically a part thereof. 
Mr. Justice Van Devanter, delivering the opinion, says: 

"Among the questions which natnraUy arise In this connection are these: 
Was that work being done independently of the interstate commerce In which 
the defendant was engaged, or was it so closely connected therewith as to be 
a part of it? Was its performance a matter of Indifference, so far as that 
commerce was concerned, or was it in the nature of a duty resting upon 
the carrier? The answers are obvious. Tracks and bridges are as indispen- 
sable to interstate commerce by railroad as are engines and cars, and sound 
economic reasons unite with settled rules of law in demanding that all oi 
these Instrumentalities be kept in repair. The security, expedition^ and 
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efficiency of tbe commerce depends in large measure upon tbis being done. In- 
deed, tbe statute now before ua proceeds upon tbe tbeory tbat tbe carrier is 
cbarged witb tbe duty of exercising appropriate care to prevent or correct 
*any defect or insufficiency • • ♦ in Its cars, engines, appliances, ma- 
cbinery, track, roadbed, works, boats, wbarves, or other equipment* used in 
interstate commerce. But, independently of tbe statute, we are of opinion tbat 
tbe work of keeping sucb instrumentalities in a proper state of repair while 
tbu^ used is so closely related to such commerce as to be in practice and in 
legal contemplation a part of it. Tbe contention to tbe contrary proceeds 
upon the assumption tbat Interstate commerce by railroad can be separated 
into Its several elements and tbe nature of each determined, regardless of its 
relation to others or to tbe business as a whole. But this Is an erroneous as- 
sumption. Tbe true test always is: Is tbe work in question a part of the 
interstate commerce in which the carrier is engaged? See McCall v. Cali- 
fornia, 136 U. S. 104, 109, 111 [10 Sup. Ct. 881. 34 L. Ed. 392] ; Second Em- 
ployers' LiabUity Cases. 223 U. S. 1 [32 Sup. Ct 16», 56 L. Ed. 327, 38 L. R. A. 
(N. S.) 44] ; Zikos v. Oregon R. & Navigation Co. [C. C] 179 Fed, 893, 897, 898; 
Central R. Co. of N. J. v. Colasurdo, 192 Fed. 901 [113 C. C. A. 379] ; Darr v. 
Baltimore & O. R.*Co. [D. a] 197 Fed. 666; Northern Pacific Ry. Co. v. 
. Maerkl, 198 Fed. 1 [117 C. C. A. 237]. Of course we are not here concerned 
witb tbe construction of tracks, bridges, engines, or cars which have not as 
yet become instrumentalities in such commerce, but only witb tbe work of 
maintaining them in proper condition after they have become such instrumen- 
talities and during their use as sucb. True, a track or bridge may be used in 
both interstate and intrastate commerce, but when it is so used it is none the 
less an instrumentality of tbe former; nor does its double use prevent the 
employment of those who are engaged in its repair or in keeping it in suitable 
condition for use from being an employment in interstate commerce. The 
point is made tbat tbe plaintiff was not at tbe time of bis injury engaged in 
removing tbe old ^rder and inserting tbe new one, but was merely carrying to 
the place where that work was to be done some ot tbe materials to be used 
therein. We think there is no merit In this. It was necessary to tbe repair 
of tbe bridge tbat tbe materials be at band, and the act of taking them there 
was a part of that work. In other words, it was a minor. task, which was 
essentially a part of tbe larger one, as is tbe case when an engineer takes bis 
engine from the roundhouse to tbe track on which are tbe cars he is to 
haul in interstate commerce." 

Three justices dissented, but the case has frequently been referred to 
since by the same court with approval, and, although the scope to 
which its doctrine has been extended both before and since by state 
and federal tribunals, is not justified, as will appear from later United 
States Supreme Court decisions, to which reference will be made, the 
exact principle thus established is now well settled law. Roberts, in his 
excellent work entitled Injuries to Interstate Employes on Railroads, 
states the rule in section 27, thus established, as follows : 

"Although an.employS is at tbe time engaged in intrastate commerce as well 
as interstate commerce, as, for instance, an employ^ on a train hauling both 
kinds of commerce, or a carpenter repairing a bridge over which both kinds of 
commerce are carried, yet, if injured under sucb circumstances, be cannot take 
bis choice of remedy under the state and federal law, for the courts hold that he 
is then engaged in interstate commerce, and the remedy given by tbe nation- 
al act is exclusive." 

In section 30 the same rule is restated and discussed at length as now 
being the established law. In section 40 is reviewed the cases in which 
it is held that employes assisting in the original construction of tracks, 
tunnels, bridges, engines or cars, which have never been used as instru- 
mentalities of interstate commerce, are not employed in interstate corn- 
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merce, within the meaning of the act. An examination of these cases 
will make clear the distinction between such employes, who are not en- 
gaged in interstate commerce, but are engaged in original construction, 
and employes who are held to be so engaged when employed in repair- 
ing, renewing, or inspecting instrumentalities which have been devoted 
to interstate commerce. 

In sections 46 and 47, Roberts gives a list of cases adjudged prior to 
the decision by the United States Supreme Court of the Pedersen Case 
and others above cited, which he correctly says were decided wrong be- 
cause in conflict with it. One or two of the later United States Su- 
preme Court cases indicate that the doctrine of the Pedersen Case does 
not go as far as Mr. Roberts asserts, nor as far as some of the later or 
earlier cases of other tribunals have extended it 

I am of opinion that the present case is within the rule of the Peder- 
sen Case. The pumping station was an instrumentality being used in- 
discriminately for interstate and intrastate commerce. The work being 
performed by the plaintiff was so closely related to interstate transpor- 
tation as to be practically a part of it. He was not engaged in original 
or independent work too remotely connected with interstate transpor- 
tation to be said not to be practically a part thereof. It is true, his work 
also was necessary in carrying on intrastate transportation; but when 
the efforts of the employe at the time he was injured may relate to ei- 
ther class of transportation, then he is within the Act, and his right of 
action is controlled by it. The later United States Supreme Court cas- 
es, upon which counsel rely as limiting the Pedersen Case, do not, in 
my opinion, have that effect. 

The Yurkonis Case, supra, is one in which the employe was engaged 
in mining coal at a mine owned by the interstate carrier, and the coal, 
after it was mined, was to be used by the employer in its business as a 
common carrier in interstate commerce. It was held that the fact that 
the coal, after it was mined and transpotted, was thus to be used, did 
not make the operation of the mine tir the work of the employe there- 
in interstate commerce. Manifestly this is not inconsistent with the 
holding in Pedersen and other cases of like nature. 

In the Shanks Case, supra, the employ,e was engaged, when injured, 
solely in taking down and putting up in a new location a heavy shop 
fixture in a machine shop of the interstate carrier, in which shop loco- 
motives used in interstate transportation were from time to time re- 
paired and rebuilt. These facts, it was held, did not make the em- 
ploye's work so closely related to interstate transportation as to be 
practically a part of it. Applying the test, it was said that the injured 
employe was not employed, when injured, in repairing or keeping in 
usable condition a roadbed, bridge, engine, car, or other instrument 
then in use in such transportation, and that the connection between his 
work of removing a shop fixture and interstate transportation was too 
remote to permit the deduction that he was then engaged in interstate 
commerce, or in work so closely related to it as to be practically a part 
of it. This case cites the Pedersen Case with approval, and supports, 
it seems to me, the rule therein established. 

In Railroad Co. v. Harrington, supra, the employe, when injured, 
was engaged in moving coal from storage tracks in a terminal yard to- 
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coal chutes, where it might thereafter be used indiscriminately in intra- 
state and interstate service. This was held to be independent work, not 
closely enough related to interstate transportation as to be practically a 
part of it. 

Ii^ Railroad Co. v. Winters, supra, the employe, when injured, was 
making repairs upon an engine which had been used in the hauling of 
freight trains which carried both intrastate and interstate commerce. 
Mr. Justice Holmes, delivering the opinion, says : 

"This is not Uke the matter of repairs upon a road permanently devoted to 
commerce among the states. An engine, as such, Is not permanently devoted 
to any kind of traffic, and it does not appear that this engine was destined 
especially to anything more definite than such business as it might be needed 
for. It was not interrupted In an Interstate haul to be repaired and go on. 
It simply had finished some interstate business and had not yet begun upon 
any other. Its next work, so far as appears, might be Interstate or confined 
to Iowa, as It should happen. At the moment it was not engaged In either. 
Its character as an Instnunent of commerce depended on its employment at the 
time, not upon remote probabUlties or upon accidental later events." 

' There is no inconsistency between these statements and those made 
in the Pedersen Case. On the contrary, they point to the correct dis- 
tinction. The engine on which the repairs were being made was then 
idle, and not engaged in either intrastate or interstate transportation. 
If, like the pumping station, in the operation of which the plaintiff 
here was injured, the engine had then been permanently devoted to in- 
terstate commerce, or was in use in interstate transportation and coinci- 
dently in intrastate transportation, a different result would follow from 
the reasoning of Mr. Justice Holmes. 

The motion to rwnand is granted. An exception may be noted on 
behalf of defendant 



In re RADOLIFFB. 

pistrlct Court, N. D. Ohio, E. D. May 5, 1917.) 

No. 6092. 

1. Bankbxjptct ^=400(1) — Claim or Exemptions— Amendment. 

An Ohio bankrupt, who owned a real estate homestead incumbered to 
an amount in excess of its value, set forth such fact in his sdiedules, 
and also claimed a homestead $1,000 in such real estate in accordance 
with the provision of Gen. Code Ohio, | 11730; below such claim was a 
claim for $500 for bankrupt's family, in accordance with section 11737. 
Subsequently, upon leave given, the bankrupt filed an amended claiiri 
of exemption, asserting: his clalnt for an allowance of $500 out of the 
personalty under section 11738, alleging that he owned no i^al estite, 
other than the homestead, from which the exemption provided by section 
11737 could be paid. Held^ that in such case it was proper to allow the 
bankrupt to amend his schedules, so as to claim the exemption given by 
section 11738 ; it being obvious that the bankrupt by claim under section 
11730 did not intend to waive his rights to an exemption out of the pe^ 
sonalty, and that the first reference to section 11787, whidi relates only 
to payments from real estate owned by the bankrupt other than his 
homestead, was a misprision. 

^=9For other cases see same topic * KBY-NUMBER in all Key-Numbored Diseets * Indexes 
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2l Bankbxjftot ^=»396(5)— Ezemptxons-<Hoke8ixad. 

A bankrupt who owned a homestead which was Incumbered to an 
amount in excess of its value, owned no other land. The homestead was 
surrendered to the mortgagees injstead of being sold by the trustee. Gen- 
eral Code Ohio, §§ 11790, 11737, provide exemptions out of the real prop- 
erty of insolvents, while section 11738 makes a provision for alternative 
exemptions out of the personal property. Held, that the bankrupt, who 
' was a resident of Ohio, was entitled to exemption under section 11738; 
the mere fact that he owned land which was iucumbered for more than 
its value not barring his rights. 

In Bankruptcy. In the matter of the bankruptcy of D. W. Radcliffe. 
Proceeding to review referee's order denying the bankrupt's claim of 
exemption. Order reversed, with instructions. 

Harry E. Hammar and George C. Von Beseler, both of Painesville, 
Ohio, for' bankrupt. 

B. C. Shepherd, of Painesville, Ohio, for trustee, 

WESTENHAVER, District Judge. The bankrupt's reviewing peti- 
tion in the above matter seeks to reverse the judgment of the referee, 
refusing and disallowing his claim of $500 exemption from personal es- 
tate in heu of homestead. The referee's finding of facts is not excepted 
to. The material parts thereof will be briefly stated : 

On September 19, 1916, the bankrupt filed his petition in voluntary 
bankruptcy, and on the 20th of September was adjudicated a voluntary 
bankrupt. At the time of the filing of the petition, the bankrupt was 
the owner in his own right and was then in possession of a parcel of 
real estate, set out in the schedules, consistin^j of a house and lot in 
Painesville, Ohio. At the time of the adjudication, and for a long time 
prior thereto, he was and had been a resident of Ohio, was a married 
man and supported a family, and this real estate was then and prior 
thereto had been used by him and his family as a homestead. The 
bankrupt in his schedules fixed the value of this real estate at $4,000; 
the appraisers appraised it at the sum of $3,500; it was at and prior 
to the adjudication subject to mortgages in excess of the sum of $4,000, 
each and all of which mortgages and notes secured thereby had been 
executed by the wife of the bankrupt. This real estate was, after hear- 
ing and on order of the referee, surrendered to the mortgagees, instead 
of being sold by the trustee. 

The bankrupt was also the owner of certain personal property, a 
part situated in the Cleveland Trust Company building, which was 
appraised at $3,000, and was subject to valid liens in the sum of $1,550, 
and the other part situated in the Utopia building, which was appraised 
at $2,000, and was subject to a valid lien thereon of $1,531.19. As 
found by the referee, he had no other real or personal property out 
of which the $500 claim of exemption in lieu of homestead could be 
allowed or paid. 

The bankrupt in his schedules, as already noted, correctly listed his 
real estate homestead, gave its value at $4,000, and the mortgage liens 
thereon at a sum in excess of $4,000. The surrender to the mort- 
gagees was made only because the real estate was worth less »than the 

^s»For oUier cases see same topic it KBT-NUMBBR tn all Kej-Noinbered Digests ft Indexes 
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mortgages. The bankrupt in schedule B (5) claimed a homestead of 
$1,000 in this real estate, "in accordance with the provisions of section 
11730, General Code of Ohio," and below this claim is the following: 
"Five hundred dollars provided for bankrupt's family in accordance 
with provisions of section 11737, General Code of Ohio." Later, on 
October 23, 1916, upon leave given, the bankrupt filed an amended 
claim of exemption, in which, after stating his right to claim a home- 
stead exemption, and that the homestead owned by him was subject 
to liens in an amount which prevented his getting the exemption from 
that source, and that he owned no other real estate from which, under 
section 11737, the $500 exemption could be paid, he makes his claim 
for an allowance of $500 under section 11738, General Code of Ohio, 
to be paid out of the equity in the two items of personal property above 
described, or, rather that there shall be set apart to him by the trustee 
the sum of $500 out of his equity in this described personal property. 

The personal property has been sold after a finding by the referee 
that it was to the best interest of the estate to sell the same in bulk. 
The referee, as his conclusion of law from the foregoing facts, was of 
the opinion that the bankrupt was already the owner of a homestead 
in the mortgaged property, and for that reason denied his claim of 
exemption. The question now to be considered is the correctness of 
this conclusion. 

[1] In argument no question was raised as to the propriety of per- 
mitting the amended claim of exemption to be filed. The amendment 
was proper. It is evident that the bankrupt did not intend to waive 
his homestead exemption, or, if it could not be allowed under section 
11730, General Code of Ohio, to waive his right to the $500 allowed 
in lieu thereof from other property. It is true, his claim of $500 is 
made under section 11737, General Code of Ohio, which provides only 
for the payment thereof from real estate owned by the bankrupt, other 
than his homestead ; but the bankrupt did not own any other real es- 
tate, as his schedules show, and manifestly, therefore, the insertion 
of "section 11737," instead of "section 11738," was an inadvertence, 
or clerical error, and not an intentional waiver of his right. The prac- 
tice of permitting amendments has been approved, and is settled law 
in this jurisdiction. In re Herman (D. C) 140 Fed. 761 ; In re Cora 
A. Crum (D. C.) 221 Fed. 729, 34 Am. Bankr. R. 586. 

[2] I am of opinion that the referee's conclusion is erroneous, and 
that the bankrupt should be allowed the $500 exemption. It is illogi- 
cal, to say the least, to assert that the bankrupt has a homestead when 
it is covered by valid mortgages in excess of its value. It is a per- 
version of the facts to say that he has received the protection of the 
humane provisions of the homestead exemption law, when the trustee 
in bankruptcy declines to burden the estate with the expense of con- 
verting that homestead into money, but surrenders the same to the 
mortgagees. The adjudication dates back to the filing of the petition, 
and for all practical purposes this real estate, or the equity of the 
bankrupt therein, became as much the property of the trustee from 
that date as did any other property owned by the bankrupt. It is there- 
fore incorrect to say that at the time the bankrupt made his claim he 



Digitized by VjOOQIC 



IN BE BADCLIFFE 719 

was the actual owner of a homestead. The surrender thereof to the 
mortgagees is a substitute merely for a sale and distribution by the 
trustee, and serves no other purpose, .except to save the mortgagees 
and the bankrupt estate from expense. 

Admittedly the bankrupt is entitled to this homestead exemption, un- 
less when his right thereto is to be determined he was then the actual 
owner of another homestead; he is within the description and enti- 
tled to the benefit of section 11738; he cannot obtain his homestead 
exemption under either section 11730 or section 11737. This allow- 
ance is not made for the bankrupt's protection alone, but is also a 
provision for the benefit of wife and children during the critical period 
of readjustment following insolvency and bankruptcy of the head of 
the family. The policy of the courts in dealing both with the law and 
the facts has always been liberal in favor of granting the full benefit 
of this protection. 

In our opinion, the authorities relied on by the referee, and cited by 
counsel, do not sustain his conclusion. They are as follows : Dwinell 
V. Edwards, 23 Ohio St. 603 ; Bartram v. McCracken, 41 Ohio St. 377 ; 
Biddinger et al. v. Pratt, 50 Ohio St. 719, 35 N. E. 795 ; Matter of 
Cora A. Crum (D. C.) 221 Fed. 729, 34 Am. Bankr. R. 586. 

In Dwinell v. Edwards, supra, the only f>oint decided is that, when 
the home occupied by the family as a homestead is owned either by 
the husband or the wife, neither can hold as exempt from execution 
the personal property exemption allowed in lieu of a homestead. 

In Bartram v. McCracken, supra, an execution was levied upon the 
personal property of the head of a family, who at that time owned and 
was living in a homestead incumbered by a mortgage duly made by 
the debtor and his wife in a sum greater than its value. No suit to 
foreclose the mortgage was pending, and no bankruptcy or insolvency 
administration of the debtor's property had been begun or was in 
progress. In this situation it was held that the personal property ex- 
emption in lieu of a homestead could not be allowed, for the reason 
that the Legislature did not intend to impose upon the sheriff the duty 
of ascertaining the existence and validity of and the amount due on 
incumbrances upon the realty of the execution debtor. No just criti- 
cism can be made of this ruling, but its doctrine cannot properly be 
stretched to cover the situation now under review. A substantial dif- 
ference in fact and in law exists between the situation of a head of 
a family occupying an incumbered homestead with creditors, quiescent, 
and that of the head of a family all of whose real and personal prop- 
erty has been seized and is being administered by the court. 

in Biddinger et al. v. Pratt, supra, the only point held is that fhe 
owner of a life estate in lands occupied by him as a family residence, 
who has conveyed his interest to a creditor with an agreement for a 
reconveyance upon payment of the debt, is still thie owner of a home- 
stead, and is not entitled to the personal property exemption provided 
in lieu thereof. Manifestly this conveyance is only a mortgage, and 
the amount even of the debt thus secured is not stated in the report 
of the case. 

In the Matter of Cora A. Crum, supra, no principle is announced 
justifying the citation of.it as an authority in support of the referee's 
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conclusion. As r^ards the homestead exemption, the point involved 
was the right of a wife to claim a homestead after another similar 
claim and allowance had" been made to her husband, practically contem- 
poraneously with her claim. 

The following cases seem to me more nearly in point, and to support 
the conclusion to which we have come : Niehaus v. Faul, 43 Ohio St 
64, 1 N. E. 87; Fry v. Smith, 61 Ohio St. 276, 55 N. E. 826; Carter 
V. Ross, 8 Ohio Cir. Ct. 139; In re Buckingham (D. C.) 102 Fed. 972; 
In re Assignment of Kraus, 79 Ohio St. 314, 87 N. E. 176. A review 
of these cases we deem unnecessary. In brief, they hold, among other 
things, that the right to the exemption must be determined as on the 
facts existing when the allowance is to be ms^de. In some of them the 
claim was made months, and even years, after the administration of 
the insolvent estate had begun. In some it is held that the right to the 
allowance is to be determined on the facts of the situation as existing 
when the funds are to be distributed. The liberal construction of the 
law, and the liberal application of it alluded to by me herein, is fully 
recognized and sanctioned by them. 

The order of the referee denying the $5CX) exemption in lieu of 
homestead is therefore reversed, with instructions to allow it from 
the property referred to. An exception on behalf of the trustee may 
be noted. 



THE JOHN TWOHT. 
(District Court, E. D. Pennsylvania. June 12, 1917.) 
No. 10 of 1916. 

1. SmOPFING ^S»ll&— LlABILITT OF VeSSSI/— ShOBTAOB IN DSLIVERT— EVI- 

DENCE. 

Bills of lading are strong prlnia fade evidence of the weights given 
therein, and the harden of showing an inaccuracy in case of a short de- 
livery rests on the carrier; hut the presumption may he nmt hy dear 
and convincing proof that all the goods talcen on board were delivered. 

2. Shipping ^=»132<3) — ^Liability fob Damage to Cargo— Burden of Proof. 

The burden of proof to show that damage to cargo from sea water was 
due to i)erils of the sea, within the exception of the bill of lading, rests 
on the vessel. 

3. Admiralty ^=»124— Costs— Recovery on One of Two Claims. 

A libelant, who sues on two claims and recovers on only one, is never- 
theless entitled to recover costs, where both were prima facie good, so that 
the burden of proof rested on the respondent, and both were contested. 

In Admiralty, Suit by T. M. Duchc & Sons, Limited, against the 
schooner John Twohy. Decree for libelant on one cause of action, 
and for respondent on one. 

Harrington, Bigham & Englar, of New York City, and Conlen, Brin- 
ton & Acker, of Philadelphia, Pa., for libelant. 

Howard M. Long, of Philadelphia, Pa., for respondent 

DICKINSON, District Judge. The respondent schooner was char- 
tered to carry a cargo of bones from Buenos Aires to this port. The 
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charter party contained the usual provisions as to the condition of the 
vessel. The freight earnings were based upon cargo tonnage. A dis- 
pute arose over the amount. This was adjusted by an agreement upon 
the deduction to be made from the outturn weight because of the wet 
condition of a part of the cargo and a settlement made for the net. out- 
turn weight thus determined. With this dispute the court has nothing 
to do. The consignees then filed a libel against the vessel, based upon 
tho double claim of a failure to deliver part of the cargo loaded upon 
the vessel and the damaged condition of part of the cargo which was 
delivered. The intake, as evidenced bv the statements of the bill of 
lading, contrasted with the actual weight of the outtake, shows on its 
face a net shortage of 149,069 pounds. The money sum claimed for 
short delivery is $1,613.14. The money claim for damaged cargo is 
$932.24, based upon a net weight of 327,102 pounds of damaged bones, 
the loss of which is figured at $5.70 per ton of 2,000 pounds. The 
damage was due to salt water, and the damage claim is based upon the 
averred unseaworthiness of tlie vessel. 

The defense is a denial of any shortage in the cargo in fact, and this ' 
in turn is based upon a further denial of the correctness of the intake 
weights. The damage to the cargo is attributed to a hazard of the sea, 
the consequences of which^are excepted by the charter party. The en- 
trance of sea water is averred to have been due to the openings of the 
seams of the vessel following strains to which she was subjected in 
the tempestuous weather which she encountered. The bearing points 
of the controversy are thus seen to be two questions of fact. One is 
of the tonnage of the cargo, which in fact was put aboard the vessel. 
The other is whether the leaks were due to the condition of the vessel, 
or were due to heavy weather conditions, which would have caused a 
vessel of the stipulated seaworthiness to have sprung leaks to such an 
extent as to have caused the damage which was done. This latter fact 
question resolves itself into an inquiry into the character of the weath- 
er encountered on the voyage. 

[1] The case for the plaintiflf upon the first question consists wholly 
of the evidence of the quantity of bone taken on board which is sup- 
plied by the receipt given by the master of the vessel therefor. This 
evidence is not only prima facie, but may be characterized as strong 
prima facie, evidence. There are several persuasive reasons for so 
holding. One is what may be termed a reason of convenience, based 
upon the policy of the law to promote regularity and facilitate the 
transaction of business. Such evidence is further persuasive, because 
it is in the nature of a confessing admission, and such a paper has all 
the force of a self-disserving declaration by a party selfishly concerned 
not to make the admission unless the declaration speaks the truth. 
"Moreover, the act of Congress, for the purpose of promoting' the policy 
of the law spoken of, commands the courts to hold such documents to 
"be prima facie evidence of the receipt of merchandise therein de- 
scribed." There is no reason, and no command, however, to regard 
such evidence as other than strong prima facie evidence, resulting in 
putting upon the carrier the burden of proving the true state of the 
facts. The libelants in this case may in fairness be taken to have been 
243 F.— 46 
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the weighmasters at the taking in and turning out ends of the voyage. 
If the master of the vessel delivers all the cargo which was taken on 
board, the only inference to be drawn from a discrepancy in the 
weights is that one or the other is incorrect. We make such fact find- 
ing in favor of the vessel. The testimony is direct and positive, and 
there is no reason to suspect that all the bones put on board this vessel 
were not delivered to the consignee. There is not even a suggestion 
or insinuation otherwise. The libel as to this part of its claim is in 
consequence dismissed. 

[2] A like burden to prove exculpating facts is placed upon the ves- 
sel in its effort to relieve itself of the consequences of a portion of the 
cargo being damaged. The limitation of liability in the charter party is 
no broader than that incorporated in the act of Congress. The fact to 
be found in a case such as the instant one is an infer^ice fact. Know- 
ing the cargo, and the course and conditions of the voyage to be reason- 
ably anticipated, is the damage which the cargo suffered one which 
would have been sustained, if the vessel had been up to the standard of 
. seaworthiness, or is it one which would have resulted, notwithstanding 
the seaworthiness of the vessel ? The respondent schooner is a wooden 
vessel. All wooden vessels leak, and the proper standard of seawor- 
thiness is not affected by this fact. None the less, if such vessels are in 
proper condition, they will carry, and that without damage, cargoes 
such as that with which we are concerned on such a voyage as that 
which we are investigating. Heavy weather and seas subject sailing 
vessels to severe strains, which may result in their taking in water 
without this fact in any degree bearing testimony to their unseaworthi- 
ness. The springing of a leak, however, under some circumstances and 
other conditions of weather, might very strongly evidence and point 
directly to the conclusion of unseaworthiness. The facts in any par- 
ticular case are to be found from all the evidence, and in this case the 
finding is in favor of the libelant, and against the respondent. 

[3] The foregoing conclusions lead to a decree sustaining the libel 
as filed for the sum of $932.24, with an additional allowance for in- 
terest, and a further allowance to the libelant for its costs. The libel- 
ants having made an unsupported claim, might ordinarily be restricted 
to the claim of actual damages. The principle upon which such a rul- 
ing proceeds is not, however, applicable in the present case for two 
reasons. The libelants having a prima facie claim, which has been dis- 
allowed for the shortage were within their rights in asserting such 
claim, and as a defense was interposed to that part of their claim which 
has been allowed, all the expense of a trial hearing has been necessarily 
incurred. No evidence was introduced to show that the respondents 
offered the libelants any other redress for the loss of that to which they 
are found to be entitled or that they had other recourse than to that of 
filing and proceeding with their libel to a ruling thereon. 

The foregoing discussion resolves itself into the finding of two facts: 
(1) There was no shortage in fact in the tonnage of the cargo as re- 
ceived and discharged by the vessel. (2) A part of the cargo as dis- 
charged was damaged, and this damage was done the cargo during the 
voyage and was due to the unseaworthiness of the vessel ; she not be- 



Digitized by VjOOQIC 



THE JOHN TWOHT 723 

ing in the required and warranted condition of bdng stauAch, tight, 
and seaworthy. The money measure of this damage is $932.24. 

The earnestness with which the respective views of counsel were 
pressed at the argument calls for a further statement fortifying the 
conclusions already reached. . A supporting authority to sustain the 
measure of the evidentiary value given to the bill of lading is found in 
the case of James v. Standard Oil (D. C.) 189 Fed. 719, appeal ruling 
191 Fed. 827, 112 C. C. A. 341. It is true that the legal elfect of the 
bill of lading being in evidence is to impose upon the master the bur- 
den of making satisfactorily clear the correct weight of the cargo taken 
aboard and discharged by the vessel. It is not, however, an accurate 
statement to aver, as was positively asserted at the argument, that 
"there was no evidence to contradict" either the bill of lading weights 
or the outturn weight figures. The evidence is clear and convincing 
that all of the cargo which was put aboard the vessel was received by 
the consignees. If this be the fact, it is persuasive of the existence of 
an error in one or the other of the stated weights, or of something oc- 
curring during the voyage affecting the weight of the cargo. It is 
frankly conceded that the cargo was not diminished through any 
human agency. It is admitted to be the fact that such a cargo under 
ordinary conditions will weigh less when discharged than when taken 
aboard. Such a discrepancy is looked for, but it would not be expect- 
ed in a cargo of this size to exceed from 65,000 to 80,000 pounds, while 
the shortage as figured was substantially twice that. One of the ex- 
periences of the voyage affecting the weight of the cargo was that a 
part of the cargo was wet. The portion thus affected was in the out- 
turn weight figured at 389,407 pounds. The weight of the water was 
likewise figured at 62,305 pounds. Deducting this added weight of 
water from the gross outturn weights gives a net outturn of 2,521,276 
pounds, which deducted from the weight stated in the bill of lading 
of 2,670,345 pounds gives the estimated shortage of 149,069 poiuids. 
It is thus seen that if the comparison is made between the gross out- 
turn weights and the bill of lading weights, and allowance is made for 
the expected reduction in weight, the shortage entirely disappears. 

It is argued, however, that it is entirely proper to allow for the add- 
ed weight of water in the wet part of the cargo, because this weight 
is known to be there, and it is not proper to allow for the ordinary 
reduction in weight, because this reduction is due to the bones drying 
out, and that they did not in fact dry out under, the conditions of this 
voyage, and because of this no lightening of weights should be as- 
sumed, and the discrepancy thereby becomes a real shortage. The 
significance of the fact that the cargo was undisturbed from the time 
it was shipped to the time it was discharged, it is further argued, is 
destroyed by the added fact that the vessel leaked, and because of 
this the fine bone and soluble constituents of the bone was dissolved 
and pumped out with the water through the scuppers. This brings 
to the front a rather nice distinction. The libel voices two grounds 
of complaint. The one is a shortage in delivery. The other is dam- 
age to the cargo through its becoming wet, owing to the unseaworthi- 
ness pf the vessel. It is, of course, true that cargo taken aboard the 
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vessel and pumped overboard is as much cargo undelivered as if it 
had been pitched overboard or otherwise destroyed. At the same 
time the part of the cargo which had been dissolve^ by the action of 
the salt water and thus lost to the shipper would oe included in any 
claim for damage made because of the cargo having become wet. It 
is therefore important to keep clear the distinction between a shortage 
in the cargo as such and a loss in bulk or weight of the cargo due 
to the damage from salt water, lest the two claims be permitted to 
overlap, and in this way there be a double allowance of the damage 
claim. 

There only remains, therefore, to determine whether the short- 
age in weight is due in whole or in part to the sifting of the fine bone 
in the undamaged part of the cargo into the wet portion, thereby re- 
ducing the otherwise undamaged part of the cargo both in bulk and 
weight, or whether the difference between the intake weights and out- 
turn weights is due to inaccuracy in one or both. We have positive 
and convincing evidence of the correctness of the outturn weights. 
The intake weights, however, are known to us only through and by the 
bill of lading. This evidence, though acceptable as legal evidence, 
and though, as already stated, fully in legal effect prima facie justify- 
ing a finding of its accuracy, is nevertheless the kind of evidence whose 
force must yield to other evidence found to be persuasive of facts 
inconsistent with and contradictory of the accuracy of the weights 
given in the bill of lading. If these weights were inaccurate, the dis- 
crepancy is accounted for, without troubling ourselves to find any 
oth^r explanation of the shortage. Some light is thrown upon what 
is the real fact by the circumstance that a part of the bone was put 
in bags, and the bags were counted and the number stated. When 
the cargo was discharged, the bags were again counted, and there 
was found, not only the difference in weight already mentioned, but 
a dijTerence in the count of the bags. There is a suggestion in the 
evidence, as bearing upon this discrepancy in the count, that some of 
the bags might have bursted, or in fact some of them did burst, and 
the contents get among the loose bone ; but this evidence was neither 
sufficiently definite, nor did it point to a sufficient number of broken 
bags to account for the difference between the number stated in the 
bill of lading to have been taken aboard and the count of the number 
of bags discharged. It being an admitted fact in the case that all 
the cargo which was .taken aboard had been kept under hatches, bat- 
tened down and undisturbed until the cargo was discharged and the 
accuracy of the outturn weights and the outturn count of bags not 
being questioned, the conclusion cannot be escaped that the intake 
weights and count of bags as set forth in the bill of lading was in- 
accurate, and we have been unable to reach any conclusion of the 
extent to which it is inaccurate, other than that measured by the dif- 
ference between the intake weights and the outturn weights, and the 
measure of the latter corrected by the analysis of the discharged cargo 
•mowing the extent to which the weight had been increased by the 
presence of water and decreased by the loss of the soluble constituents 
of the bone. Inasmuch as the latter, as already stated, has been 
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figured into the damage loss, it cannot again be allowed for as a de- 
livery shortage. For this and other reasons we have reached the 
conclusion, already stated, that a finding of fact in favor of the re- 
spondent t^K)n the shortage in delivery claim is the proper finding to 
be made. 

Respecting the defense of hazards of the sea to the claim made for 
damages, there is occasion to add little to what is set forth in the find- 
ing already made. Such a defense carries with it essentially the 
thought of vis major. Seaworthiness, as fitness, is necessarily a rela- 
tive term. So, likewise, are expressions descriptive of weather con- 
ditions and of sea. The respondent schooner, when she undertook 
this carriage, was a reclaimed wreck. This fact has a more or less 
important bearing upon the probabilities of the real <:ause of the dam- 
age to this cargo. We have not found in the evidence any suggestion 
even of the thought that, had this vessel been really seaworthy, she 
would nevertheless, under the stress of weather to which she was sub- 
jected, have taken in water to the extent to which she did take it in 
on this voyage. The only finding which the evidence justifies would 
be that of the two facts that she did encounter weather which might 
fairly be characterized as heavy and that she did leak so as to have 
at times five feet of water in her hold. The important fact is in the 
finding of whether she leaked not because of her imseaworthy con- 
dition, but because of the stress of weather and sea to which sfce was 
subjected, or, in other words, did she spring a l^ak in spite of the 
fact that she was seaworthy? Hazards of the sea may cause any 
vessel to spring a leak, but vessels sometimes are in a condition in 
which they will leak, and, of course, they will leak under conditions 
of strain due to heavy weather. The difference is to some extent ex- 
pressed between the two phrases, one that a leaky vessel encountered 
heavy weather, and the other that a vessel sprang a leak during and 
because of the heavy weather which she encountered. 

The decree to be entered in accordance with the findings made is 
sufficiently indicated, and a formal decree embodying the findings 
herein made may be submitted. 



THE H. & S. NO. 3. 

(District Court, W. D. Washington, N. D. February 20, 1M.7.) 

No. 3394. 

1. MABTmoB LncNs ^=»4— Loss ow Cabgo— Unseawobthuvess— Eftect or 
Demise. 

Claimant demised a scow for 24 months at a monthly rental, the char- 
ter party requiring the charterer to protect claimant against any claim 
arising froxxt maritime accidents, stranding, or collision. Libelant, having 
contracted to transport a quantity of cement, engaged the charterer to 
carry a load without knowledge that it was not the owner of the soow. 
On the way to the port of loading the scow struck an obstruction and 
was injured, but proceeded and after some repairs loaded and started 
on Its voyage. Owing solely to Its unseaworthy condition, caused 
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by its injury, it stranded and sank, with total loss of its cargo, 
for whldi libelant paid the owner. Held, that while libelant, as between 
it and the owner of the cement, was the carrier, as between it and the 
charterer of the scow it was the shipper, and entitled to a lien on the scow 
for loss of the cargo through unseaworthiness at tiie commencement of 
the voyage, and that such right was not affected by the provisions of the 
charter party, of which it had no knowledge or notice of facts to put it 
on inquiry. 
2. Towage ^=>9— Lien fob Towage Service— Washington Statute. 

Intervener furnished towage for the scow under contract with the char- 
terer, both before its stranding and on that trip. Rem. & Bal. Code Wash. 
S 1187, gives a lien for towage on vessel and cargo. Held that, under 
such statute and the general rule in admiralty, intervener was entitled 
to a lien on the scow, of equal rank with libelants', for the towage on the 
trip, when she stranded without his fiault, and to a decree for the amount 
previously earned against the charterer. 

In Admiralty. Suit by the Chesley Tug & Barge Company and the 
Corsby Towboat Company against the scow H. & S. No. 3, the Harper 
Barge & Lighterage Company, claimant, and C. A. Bailey, with N. M. 
Nelson intervening libelant. Decree for libelants and intervener. 

William H. Gorham, of Seattle, Wash, for libelants. 
Jones & Riddell, of Seattle, Wash., for intervener. 
C. H. Hanford, of Seattle, Wash., for claimant. 

NETERER, District Judge. [1 ] On the 25th day of January, 1916, 
the claimant, sole owner of scow H. & S. No. 3, for a cash considera- 
tion of $2,400, payable monthly at the rate of $100 per month, charter- 
ed the scow to the Bailey Transportation Company of Seattle. It was 
provided in the charter party agreement that certain improvements 
should be made upon the scow by the lessee at its expense, and it was 
further provided that the lessee should save the claimant, owner, "harm- 
less from any and all claims resulting from maritime accidents, colli- 
sions, stranding, or damage by the scow to other vessels, and in the 
event of loss of said scow, the party of the second part [lessee] agrees 
to pay the party of the first part [owner] the sum of $3,000." Pursu- 
ant to this agreement the scow was delivered to the Bailey Transporta- 
tion Company. Thereafter, in May, 1916, Kaiser, intervening libelant, 
owner of 3,500 tons of cement located at Bellingham, Wash,, con- 
tracted with libelant to transport by water from Bellingham to Ebbey 
Slough, Snohomish county, this cement, for which he agreed to pay 
65 cents per ton. In June following libelant contracted with Bailey 
Transportation Company for the transportation of 380 tons of Kaiser's 
cement. Bailey, for .the Bailey Transportation Company, left Seattle 
with a scow belonging to the claimant, but demised to Bailey, for Bel- 
lingham, and while en route, unknown to libelant, the scow struck a 
pile or stick of timber and was rendered unseaworthy. Upon arriving 
at Bellingham, Bailey undertook to remedy the damage done to the 
scow, and made some repairs, and then loaded upon the scow 380 tons 
of cement and proceeded to Ebbey Slough, and while en route, by rea- 
son of the unseaworthy condition of the scow, it filled and stranded, 
and the cement became a total loss. After the cement was loaded on 
the scow at Bellingham, there was no stress of weather or peril of 
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liiavigation which contributed to the scow's unseaworthiness or to the 
loss of the cement. Libelant rendered service in salving and towing 
the scow from the place of stranding to Seattle, of the reasonable val- 
ue of $700. After the stranding, Kaiser, in his books, charged libelant 
with the value of the cement lost. Libelant made no corresponding 
credit on its books. Thereafter libelant advanced to Kaiser the sum of 
$1,800 on account of the loss, which Kaiser on his books credited to 
libelant. Libelant transported the remaining portion of the cement 
pursuant to its contract, and since the loss of the 380 tons of cement 
has earned $2,473, which amount Kaiser has credited on his books 
to libelant, and has not paid libelant the same. The scow was damag- 
ed by stranding to the extent of $200. Intervening libelant, Nelson, 
has a claim against the scow for towage rendered prior to stranding, 
and on voyage when stranded, in a balance of $307.15. The amount 
due for towage on the particular trip when the scow stranded was $75. 
The value of the cement lost was $3,960. 

-Upon the facts thus established libelant contends that it is subrogat- 
ed to the rights of Kaiser, the owner of the cement, in the sum of 
$1,800 advanced, and the further sum of $2,160, balance of $3,960, the 
value of the cargo lost. Nelson, intervening libelant, contends that he 
is entitled to a lien on the scow for the full amount of the unpaid tow- 
age chaise for services rendered in towing the damaged scow ; this be- 
ing a lien which is given him under the laws of Washington. Rem. & 
Bal. Code, § 1 187. This contention the libelant refutes, asserting that 
the statutes of a state cannot override the general maritime law, and 
that the lien for wages earned prior to collision is inferior to the lien 
for damages caused by the collision. The Evolution (D. C.) 199 Fed. 
514. The claimant contends that, the demise of the vessel being made 
with the condition that the owner of the scow shall be held harmless 
from all claims by reason of collisions, etc., any arrangement made by 
the libelant with the demisee was made subject to this condition, and 
that the scow could not be held for any damage which might be occa- 
sioned to the shipper, and further contends that, the libelant having 
assumed responsibility for the damage and having settled the same 
with Kaiser, and having paid $1,800 on account in cash, and the bal- 
ance being paid by freight earned, it has no standing in court and was 
not subrogated to any rights which Kaiser might have had, and fur- 
ther that the Bailey Transportation Company was acting merely as 
agent for the libelant and the libelant itself was the principal, and the 
scow being seaworthy at the time it was delivered in Seattle, no claim 
can be asserted in any event. 

I think an analysis of the relations of the parties would, without 
dispute, show that, as between libelant and Kaiser, libelant was the 
shipper and Bailey the carrier; that Bailey, as the carrier for libel- 
ant, and the scow, are charged with all the carrier's liability as com- 
pletely as libelant is charged as a carrier for Kaiser ; that the Bailey 
Transportation Company was owner pro hac vice, and that the scow 
would be holden for damage to the cargo ; and that, whije libelant is 
liable to Kaiser for the negligence of Bailey and the unseaworthiness 
of the scow, by the same token Bailey and the scow are liable to libel- 
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ant for the negligence of Bailey and the unseaworthiness of the scow. 
There being no stipulation to the contrary, the libelant had a right to 
rely on the scow being seaworthy. The Carib Prince, 170 U. S. 655, 
18 Sup. Ct. 753, 42 L. Ed. 1181. The proof is further beyond dispute 
that the unseaworthy condition of the scow at Bellingham was at all 
times unknown to libelant until subsequent to the stranding. It is 
alleged, and the proofs establish, that the cement was delivered at 
Bellingham June 26th in good condition on board the scow for trans- 
portation ; that at the time of the delivery the scow was not seaworthy. 
The implied warranty as to its seaworthiness as between Bailey and 
libelant was thus violated, and, while the scow .left Seattle to obtain this 
cargo at Bellingham, it cannot be successfully contended that any rela- 
tion to the trip could attach to the libelant until the delivery of the 
cement at Bellingham. While it is true that the libelant agreed to fur- 
nish a complete cargo, it was not in any sense a demise of the scow. 
The relation of the libelant, therefore, was not that of owner pro hac 
vice, but rather that of a shipper, and was entitled to the guaranties 
which the law affords in such relations. The Bailey Transportation 
Company hired the scow, employed all of the help, bore all of the ex- 
penses, and became, therefore, the owner pro hac vice. The New York 
(D. C.) 93 Fed. 495. The libelant, being ignorant of the provisions of 
the charter party, and no circumstances being presented which would 
place it upon its inquiry, I think, had a right to rely on the uniform 
rule that the vessel and the cargo are reciprocally bound to each other. 
The Maggie Hammond, 9 Wallace, 76 U. S. 435, 19 L. Ed. 772. And, 
being thus bound, the scow became liable to the cargo for any damage, 
and the cargo to the scow for any obligations of transportation. Nor 
does the Harter Act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [Comp. 
St. 1916, §§ 8Q29-«035]) afford any relief to the claimant, the 
scow being bound to the cargo and the casualty being occasioned by 
unseaworthiness. The Carib Prince, supra; The Sylvia, 171 U. S. 
462, 19 Sup. Ct. 7, 43 L. Ed. 241. And this applies, even though the 
vessel is engaged in domestic trade. Knott v. Botany Worsted Mills, 
179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90. 

In the absence of notice or occasion of facts which should put the 
shipper upon inquiry, the claimant riiust be held to assume the risks of 
navigation by holding out his vessel to the world as liable to those with 
whom she is brought into relations. Hughes, Admiralty, page 342. 
Claimant, in its brief, states : 

'♦The libelants are principal contractors and directly responsible to tbe 
shipper for safe carriage of the cargo ; to him they owe a duty to provide 
a seaworthy vessel; to him they warrant the seaworthiness of the carrying 
vessel. To the shipper a right of action accrued against the libelants for loss 
of hib cargo. The lien upon the scow was a security for the due performance 
by the libelants of their contract to carry the cargo safely to its destination 
or render compensation for its loss in transit. Satisfaction of that obUgation 
by the party obUgated exhausted the cause of action necessary to support the 
lien and exhausted the incidental security ; that is to say, the lien." 

I think this may be answered by saying that the libelant occupied a 
dual relation — to the Bailey Transportation Company, as shipper; to 
Kaiser, as carrier. As between libelant and the Bailey Transportation 
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Company it had a lien upon the scow for safely carrying the cargo to 
its destination and to render compensation for its loss in transit. This 
liability between libelant, as shipper, and the Bailey Transportation 
Company, as carrier, is not changed by the fact that Kaiser may have 
sustained the relation of shipper to libelant This is sustained by sound 
reason, and I find no authority to the contrary, and I think is fairly 
sustained by precedent. The New York, supra; The Presque Isle (D. 
C.) 140 Fed. 202 ; Benner Line v. Pendleton, 217 Fed. 497, 133 C. C. 
A. 349. The assumption of liability on the part of libelant to Kaiser 
did not discharge the liability of the Bailey Transportation Company 
and the scow to the libelant ; nor was it necessary to secure an assign- 
ment of the cause of action and right of lien by Kaiser to libelant, con- 
ceding for the moment that the right of lien could be assigned, as the 
relation which the scow and the Bailey Transportation Company, car- 
riers bear to the libelant, obviates such necessity ; the liability and right 
of lien being inherent and vesting in libelant, as shipper, under the 
general rules of admiralty. The suggestion of the relation of principal 
and surety, as between the scow and libelant, to Kaiser, is not apparent. 
The doctrine of subrogation, therefore, as contended for by claimant, 
has no application. No fault can be found with German Bank v. Unit- 
ed States, 148 U. S. 573, 13 Sup. Ct. 702, 37 L. Ed. 564; but the prin- 
ciple therein enunciated is not applicable to the facts in this case. Nor 
do I think the disclosed facts show that the holding of The Frances J. 
O'Hara (D. C.) 229 F«d. 312, The Kate, 164 U. S. 459, 17 Sup. Ct. 135, 
41 L. Ed. 512, and The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 
L. Ed. 710, aids claimant. 

[2] The cargo being lost without any fault on the part of the inter- 
vener, Nelson, and his charge for towing being made a lien by the 
Washington statute and under the general rule in admiralty, he should 
not be deprived of the rights thus given without any fault upon his 
part. The cargo and the vessel were both liable to the services which 
he performed on the trip, and the casualty being occasioned without any 
fault on his part should not relegate him to an inferior right. The 
John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 969, while 
not supporting this contention, made the towage claim inferior solely on 
the ground that the damage was occasioned by reason of negligent tow- 
age. 

I think a decree should be entered in favor of Nelson, intervener, for 
$75 and costs, and the sum established as a lien against the scow, the 
amount being for towing on the particular trip in issue, and for $232.- 
15 against the respondent Bailey, as the Bailey Transportation Com- 
pany, and in favor of the libelant for $3,960, the value of the cargo, and 
$500 salvage charge, the salvage charge above this amount being waiv- 
ed, and these sums established as a lien against the scow, and that the 
libelant should have a judgment in personam against Bailey, as the 
Bailey Transportation Company, for any difference remaining after 
applying the proceeds of the sale of the scow to the satisfaction of the 
amount due, and that libelant is also entitled to receive from Kaiser 
$410, the difference between $4,370, the amount of transportation 
charges earned, and $3,960, the value of the cargo. 
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UNITED STATES v. COWELL ftt aL 

(District Court, I>. Oregon. July 16, 1917.) 

No. 7308. 

1. Monopolies ^=»31— Criminal Pbosecutions— Indictment. 

An Indictment for combining and engaging In a monopoly In restraint of 
Interstate trade and commerce need not set out any overt act, as the 
combination or contract In any torn* In restraint of trade constitutes the 
offense under the statute, and It Is only essential to charge the combina- 
tion or contract 

2. Indictment and Infobmation ^=>87(6)— Monopolies— Time of Commission 

OF Offense. 

An Indictment for combining and engaging in a monopoly in restraint 
of interstate commerce sufficiently alleges the time of the offense by al- 
leging that the parties were engaged in the unlawful combination or con- 
tract between specified dates, as the offense is a continuing one and the 
parties are transgressing the statute while engaged in the operation of 
the design or in carrying it into effect, 

3. Monopolies ^=»2&— Criminal Offenses. 

All contracts or acts which are theoretically attempts to mon<^p(^lze, 
and which In practice have come to be considered as in restraint of trade 
In a broad sense, are an offense under the statute against monopolies ; but 
contracts not unduly restraining commerce are not prohibited, the standard 
of reason being the measure used for the purpose of determining whether 
the particular act is prohibited by the statute. 

4. Indictment and Information ^=»110(20) — ^Lanouage of Statute— Monop- 

olies. 

An indictment for combining and engaging in a monopoly in restraint 
of interstate trade and commerce must give particulars, and not rely slnnp- 
ply on the words of the statute. 

5. Monopolies ^=>31— Prosecutions— Indictment. 

An Indictment alleged that various corporations or companies located in 
Northern and Southern California, Oregon, and Washington were manu- 
facturing cement for the general trade and engaged in interstate com- 
merce ; that they were Represented by certain officers and managers, who 
proDtfoted and carried on the business; that such officers and managers 
knowingly, by concerted action, carried on the business of su<A concerns 
without competition as to the price of their cement, ana by the same con- 
certed action prevented the Southern California company from selling or 
consigning cement for sale In AVashlngton or Oregon, the Northern Cali- 
fornia companies from selling or consigning for sale in Washington, the 
Washington com^winy from doing the same in Oregon or California, and 
the Oregon company as to Washington and California, and had prevented 
the Northern California and Oregon companies from selling in Oregon 
otherwise than upon arbitrary and noncompetitive prices fixed and agreed 
upon In advance; and that by reason thereof consumers had been com- 
pelled to pay arbitrary prices greatly In excess of the price at whi<A they 
would have secured such cement, but for the combination. Held, tliat the 
indlctmfent was sufficient, as it would enable defendants to prepare their 
defense and to defeat any subsequent prosecution for the same offense, and 
enable the court to determine that a combination existed, that defendants 
were engaged therein, and that the restraint of trade was undue or un- 
reasonable. 

6. Indictment and Information <e=»87(2)— Allegations as to VenukI 

The objection that no venue was laid in such indictment was without 
merit. 

^=»For otli«r cases see same topic A KE7-NUMBBR In all Key-Nximbered Digests ft Indexes 
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S. H. Cowell and others were indicted for offenses. On demurrer 
to the indictment. Demurrer overruled. 

Clarence L. Reames, U. S. Atty., and Barnett H. Goldstein, Asst. 
U. S. Atty., both of Portland, Or., for the United States. 

Fredrick Bausman, of Seattle, Wash., and Veazie, McCourt & 
Veazie, of Portland, Or., for defendants Eden, Sutherland, Coats, 
Baillie, and W. P. Cameron. 

Teal, Minor & Winfree, of Portland, Or., for defendants Butchart 
and Moore. 

WOLVERTON, District Judge. The indictment herein charges 
that the defendants, during the period between August 1, 1914, and ttie 
finding of the indictment, knowingly and unlawfully engaged in a 
combination in restraint of trade and commerce among the several 
states, and by a second count that during the same time they engaged 
in a monopoly in like restraint of trade. The defendants are officers 
in some capacity, in control to a greater or less extent, of certain cor- 
IX)rations and companies engaged in the manufacture of cement, and 
in the traffic and sale of the products in states other than where manu- 
factured, as well as in their own states. The companies are classified 
as the Northern California companies, the Southern California com- 
pany, the Washington companies, and the Oregon company. 

A demurrer has been interposed to the indictment, by which three 
questions are presented, namely: That defendants are not advised of 
the time, place, or circumstances upon which the government relies 
for conviction ; that the offense with which it is sought to charge the 
defendants is not so stated as to afford them, after conviction or ac- 
quittal, protection against a second indictment for the same offense; 
and that the court is not able to determine from the indictment whether 
a combination existed, or any of defendants engaged therein, or wheth- 
er the restraint referred to was undue or unreasonable. 

[1] First, as it relates to the time charged as to when the offense 
was committed: The parties were engaged from August 1, 1914, until 
the finding of the indictment, and by nature the act was continuing in 
its operation. In a case under this statute, it is unnecessary to set out 
any overt act. Simply the combination or contract in any form in re- 
straint of trade between the states or with foreign nations constitutes 
the offense, and it is only essential to charge the combination or con- 
tract. Nash V. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. 
Ed. 1232; United States v. Rintelen (D. C.) 233 Fed. 793. 

[2] The combination is not a thing of the instant the minds of the 
agreeing parties have come to a completed understanding, either ex- 
pressed or implied. The purpose thereof is an essential element as well, 
and this may contemplate that its operation shall extend over a period 
of time. While the parties are engaged in the operation of the design, 
or in carrying the same into effect, they are transgressing the statute, 
they are still agreeing to the unlawful offense, and still cohering in the 
thing that the law condemns. Thus the offense becomes a Continuing 
one, and it is only necessary to allege that the parties were engaged in 
the unlawful combination or contract between specified dates. By 
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such allegation, the offenders are apprised of the time of their trans- 
gression. United States v. MacAndrews & Forbes Co. (C. C.) 149 
Fed. 823. 

[3] The next question involves the nature of the offense. This has 
been settled by the Supreme Court. The statute has been construed to 
be very broad, and not only this, but very comprehensive. It com- 
prises, says the court in Standard Oil Co. v. United States, 221 U. S. 
1, 59, 31 Sup. Ct. 502, 515, 55 L. Ed. 619, 34 L. R. A. (N. S.) 834, 
Ann. Cas. 1912D, 734: 

"All contracts or acts which theoretically were attempts to monopolize, 
yet which in practice had come to be considered as In restraint of trade in a 
broad sense." And, Uurther, It evinces "the intent not to restrain the right to 
make and ^iforce contracts, whether resulting from combination or other- 
wise, which did not unduly restrain interstate or foreign commerce, but to 
protect that commerce from being restrained by methods, whether old or new. 
which would constitute an interference that is an undue restraint" And 
"It was intended that the standard of reason which had been applied at tbe 
common law and in this country in dealing with subjects of Uie character 
embraced by the statute, was intended to be the measure used for the pur- 
pose of determining whether in a given case a particular act had or had 
not brought about the wrong against which the statute pro\ided." 

[4] There has since been no digression from this holding, and it is 
unnecessary to cite the succeeding authorities. Of course, I realize 
and recognize the authority of- United States v. Cruikshank et al., 92 
U. S. 542, 23 L. Ed. 588. It is essential in a case like this to descend 
to particulars, and not to rely simply on the words of the statute in 
pleading. United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. 
Ed. 516. 

[5] . Turning to the indictment, we find various corporations or com- 
panies, located in different states, manufacturing Portland cement for 
the general trade, and engaged in interstate commerce. The companies 
are represented by certain officers and managers, who promote and 
carry on their business, being the defendants under indictment. These 
persons have knowingly, by concerted action, carried on the business 
of the several concerns named, without competition as to prices in the 
several states in which they are engaged in the manufacture of their 
cement, and by the same concerted action have prevented the Southern 
California company from selHng or consigning for sale in either Wash- 
ington or Oregon, and the Northern California companies from selling 
or consigning for sale in Washington, the Washington companies from 
doing the same as it respects Oregon and California, and the Oregon 
company as to Washington and California, and have prevented the 
Northern California and Oregon companies from selling or consigning 
for sale in Oregon otherwise than upon arbitrary and noncompetitive 
prices, fixed and agreed upon in advance ; and it is further stated that, 
by reason thereof, consumers have been compelled to pay for such 
cement arbitrary prices greatly in excess of prices at which they would 
have secured such cement if it were not for the combination. 

This, to my mind, states quite clearly the scheme and purpose of the 
combination. It descends to particulars, and no one need be misled 
into preparing his defense for sqmething other than as alleged against 
him. The court knows what the charge is, without the liability of mis- 



Google 



Digitized by VjOOQ 



TATLOB V. FBAM 733 

conception or mistake, and the defendants need not fear that another 
prosecution can follow after trial upon this indictment. 

Apply the standard of reason, which counsel insist that we shall, 
and tiien inquire further whether there is an undue restraint of trade 
or commerce. The indictment does allege that, by reason of these 
things, .the defendants were engaged in undue and unreasonable re- 
straint of trade. We may put this to one side as a conclusion. There 
is sufficient alleged, however, from which to deduce this very conclu- 
sion. The concert of action which implies a combination for market- 
ing their cement in particular locations, and. the direct agreement be- 
tween them for fixing arbitrary and noncompetitive prices for the sale 
of cement in Oregon, is sufficient to stamp their demeanor as in re- 
straint of interstate trade and commerce. Such a combination is with- 
out the elements or indicia of a wholesome agreement, and cannot be 
so characterized. The following cases are illustrative: Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 57 
L. Ed. 107; Eastern States Lumber Ass'n v. United States, 234 U. S. 
600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 788. 

The third objection is answered by the foregoing. The same rea- 
soning applies to the objections to the second count. 

[6] The objection that no venue is laid is without merit 

Demurrer overruled 



TAYLOR V. FRAM et al. 

(District Cburt, B. D. New York. June 18, 1917.) 

1. Bailment ^=»21 — Sending Goods on Consignment — Rights of Third Per- 

sons. 

Where goods are sent to a dealer under a coDSlgnment, If title is to be 
reserved in the consignor, the goods should be so marked or identified, or 
of such a character as not to deceive innocent parties dealing with the 
consignee upon the strength of hJs having such goods as a part of his or- 
dinary stock. 

2. Bankritptct «=»140(3) — ^Rights as to Property Sent Bankrupt on Con- 

signment. 

Where goods are sent a dealer on consignment, and title is reserved, 
goods which can be identified, and as to which passing of title has not 
occurred, remain the property of the consignor as between him and the 
consignee, and the creditors and trustee in bankruptcy of the consignee 
have no better title than the consignee. 

8. Bankruptcy ^==>140(3) — ^Rights as to Property Sent Bankrupt on Con- 
signment. 

Where a bankrupt was furnished by defendants, a .wholesale firm, con- 
sisting of his brother and brothers-in-law, with goods on consignment, to 
be sold at not less than the invoice price and accounted for weekly, but 
the goods were billed as if purchased, and not marked so as to indicate 
to the public that they belonged to defendants, and to defendants* knowl- 
edge the bankrupt handled the goods as if purchased fron) any jobber, and 
did not comply with the contract as' to accounting for the proceeds, de- 
fendants Jield not entitled to goods retaken by them shortly before bank- 
ruptcy as against the trustee, because the facts showed fraud in the 
original contract, and because defendants had so acted as to estop them- 
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selves from claiming the goods, and because such a breach in the con- 
tract as to indicate that the consignee was not carrying out the contract 
of agency had been condoned. 

4. Bankbuptcy ^=>287(3) — Suits by Trustee — Fobm. 

Bankr. Act July 1, 1898, c. 541, § 2, subd. 7, 30 Stat. 545, as amended by 
Act June 25, 1910, c. 412, § 2, 38 Stat. 838 (Comp. St. 1916, i 9586), pro- 
vides that coiuts of bankruptcy shall have Jurisdiction to cause the estates 
of bankrupts to be collected, reduced to money, and distributed, and to 
determine controversies in relation thereto. Section 23b, as amended by 
A(± June 25, 1910. c. 412, § 7, 36 Stat. 840 (Comp. St. 1916, | 9607). pro- 
vides that suits by the trustee shall only be brought or prosecuted In the 
courts where the bankrupt might have brought or prosecuted them, ex- 
cept suits for the recovery of property under certain sections. Held that, 
where a trustee filed a complaint in the form of a bill in equity to have 
a consignment agreement under which the defendant furnished the bank- 
rupt goods held fraudulent and void, and to declare the defendants trus- 
tees for goods returned to them shortly before bankruptcy, and to have de- 
fendants directed to deliver the goods or their value to the trustee, an 
objection to the form of the suit could not be sustained, though It was not 
necessary to set aside the consignment agreement, and an action at 
law to recover a preferential payment was the real purpose of the action, 
since the action amounted to no more than the exercise of the equitable 
jurisdicticMi given the bankruptcy court to recover assets of the estate, 
especially in view of Act March 3, 1915, c. 90, 38 Stat 956 (Comp. St 
1916, §1 1251a-1251c), providing that, when a suit at law should have 
been brought in equity or a suit in equity at law, the court shall order any 
necessary amendment, and that any party shall have the right at any 
stage of the action to amend so as to obviate the objection that the 
suit was not brought on the right side of the court. 

Suit by Louis M. Taylor, as trustee in bankruptcy of Charles Ep- 
stein, bankrupt, against Isidor Fram and others. Decree for plain- 
tiff. 

Samuel J. Rawak, of New York City, for plaintiff, 
ly. & M. Blumberg, of Brooklyn, for defendants. 

CHATFIELD, IMstrict Judge. The bankrupt ran a shoe store near 
the wholesale store of a firm in which his brother was a partner. Be- 
ing in debt to this firm, he made a contract like that approved in Lud- 
vigh V. Am. Woolen Co., 231 U. S. 522, 34 Sup. Ct. 161, 58 L. Ed. 345. 
under which he was to receive goods on consignment, sell them at not 
less than invoice price, and account weekly for those sold. The goods 
which he ordered were billed as if purchased. His stock gradually in- 
creased, and he did not sell or did not account for all the goods which 
had been delivered to hinx. A month before bankruptcy he gave a 
statement, in which he included all these goods in his stock, which he 
valued at $1,500, and in which he said nothing about consigned goods. 
At about the same time the defendants refused to let the bankrupt have 
any more goods, and began an investigation which resulted in an exam- 
ination of his stock a day or two before he went to the defendants' at- 
torneys and mdde an assignment under the state law for the benefit of 
his creditors. On the morning upon which this assignment was made, 
by defendants' orders, he put into cases and shipped by a moving van, 
to a store in Manhattan then in the possession of the defendants, goods 
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which were checked up by a clerk of the defendants, to the value at 
cost price of $429.73. The bankrupt is also shown by the testimony to 
have placed a cash register in this van, but there is no evidence that it 
was ever received by the defendants, and its whereabouts have not 
been proven. 

It appears that, when the agreement to receive goods on consignment 
was made, the bankrupt owed the defendants the sum of $331.30, and 
also $100 to the wife of one of the defendants. When the defendants 
delivered the last item of goods, on the 13th' of November, 1915, he had 
received an additional amount of $1,432.76, and had been credited, in 
money and merchandise, with the sum of $968.80, which included the • 
sum of $100 repaid for the loan above mentioned. The books show 
that, when the so-called consignment agreement was made, no change 
was made in the method of entering items in the ledger, but the ac- 
count was carried along until the 1st of September, 1916,. when a differ- 
ent person seems to have begun making the entries. The old totals 
were then stricken out, and the account balanced in red ink, in the new 
handwriting, as of the date of the consignment agreement. No change, 
however, in the general style of bookkeeping, was made and the de- 
fendants continued to credit returns and payments to the general ac- 
count, without any attempt to keep track, in the ledger, of any particu- 
lar consignment, or the return of the merchandise included therein. 
The figures of the books show $431.30 due upon May 25, 1915, and an 
additional amount of $1,432.76 due November 13, 1915, making a to- 
tal of $1,864.06. The credits by merchandise and money amounted to 
$968.80 up to December 11, 1915, and $429.73 in merchandise returned 
on the morning upon which the assignment was made, total $1,398.53, of 
which $100 went to the repayment of the loan. 

The bankrupt testifies that he never made a return showing what 
consigned goods he had sold or how much of the consignment he still 
had on hand. He also testifies that he did not return the cost price for 
all the sales made, and the figures show that his total indebtedness in- 
creased from May to December, by the sum of $134.23. The defend- 
ants never demanded from the bankrupt a statement of what he had 
on hand or of what he had sold. One defendant was the bankrupt's 
brother and the other two are his brothers-in-law. They made no at- 
tempt to collect the previous indebtedness, and evidently had knowledge 
of his financial condition when he made the assignment. Their own 
counsel acted as his attorney in so doing. The $100 repaid on the previ- 
ous loan was credited to the account for consigned goods, and when 
the shoes from the stock were returned to the defendants they to- 
taled substantially one-third of all the goods delivered to the bankrupt 
between May and December ; but the defendants had never question- 
ed him, nor obtained a statement from him as to the so-called consign- 
ed goods which remained in his hands until it was evident that he was 
insolvent. 

[1] It appears that the goods received from the defendants were 
marked, either by their clerk or by the bankrupt himself, with letters 
showing the cost price to him and by the initials in ink, "B. S. M.," 
the initials of the Boston Shoe Market, under which name the defend- 
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ants did business. The shoes in the bankrupt's stock came from various 
manufacturers, and were still in the boxes of those manufacturers, but 
were in no way labeled so that those dealing with the bankrupt could 
learn, upon ordinary inquiry or inspection, that they were the stock 
of the Boston Shoe Market. If goods were sent to a dealer under a 
consignment, and if title is to be reserved in the consignor, the goods 
should be so marked or identified, or of such character that they would 
not deceive innocent parties dealing with the consignee upon the 
strength of his having these goods as a part of his ordinary stock. 

[2] As between the bankrupt and the consignor, all goods which can 
be identified, and as to which passing of title had n^t occurred, would 
still be property of the consignor. The creditors of the bankrupt and 
the trustee in bankruptcy would get no better title than the. bankrupt 
himself. The decision of Ludvigh v. Am. Woolen Co., supra, is to 
the effect that the bankrupt cannot defeat a claim of title, even by fraud- 
ulent acts on his own part with respect to the consigned goods, unless the 
consignor has so acted with respect to the goods as to enable the bank- 
rupt to hold them out to persons dealing with the bankrupt and using 
proper care in so doing, and which persons were injuriously affected 
through those acts and conditions which the consignors might have rea- 
sonably expected would follow from their own methods in putting out 
the goods or in dealing with the bankrupt. In the present case, the bal- 
ance of the stock was estimated by a dealer at $543.21. It was sold at 
auction for $299.84, and appraised at approximately the same amount 

Taking the bankrupt's own figures in his statement to creditors, the 
trustee has charged that the defendants removed at least $1,000 worth 
of goods ; but the testimony is clear to the extent of showing that the 
wholesale price of the goods returned to the defendants was $429.73. 
As these goods were taken back by them at that valuation, their mar- 
ket value to the defendants was evidently that much. If an execution 
had been levied against the bankrupt, and the goods returned to tlie de- 
fendants had been seized under the execution, the bankrupt would have 
had no title, and the levying creditor would succeed only to his rights. 
If solvent, the defendants would have been able to compel the sheriff 
to leave in the hands of the bankrupt those goods which they could 
show had come from them and were held by the bankrupt under the 
consignment agreement. But if the bankrupt were insolvent, and if 
the sheriff had levied upOn these goods, the alleged consignors could not 
obtain the goods, if it could be shown that they had been guilty of an 
act which would indicate the passing of title, or the assumption of the 
relation of creditor and debtor, between the alleged consignor and the 
bankrupt. 

[3] The bankrupt in the present case did not advertise himself as an 
agent, nor have any sign to show that he was selling goods on consign- 
ment, and the exact way in which he was doing business was known to 
all three of the defendants. He had nothing in his store, and the goods 
sent by the defendants to him had no marks in any way to indicate that 
they were the Boston Shoe Market's stock, beyond the identification 
letters, which would not inform other parties that the shoes had not 
been purchased in the ordinary way. They were aware that the bank- 
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rupt was thus holding out these goods to those dealing with hira as if 
purchased from any jobber, instead of obtained from them as con- 
signor reserving title. No conditional bill of sale was made or filed, 
and the relation of debtor and creditor would be indicated f ropi every- 
thing concerned with the transaction, even including the memoranda 
of sales which went with the goods and which were nothing more than 
bills. The defendants must have known when they examined the 
books, and certainly in September, when the change was made in the 
method of keeping books, that the bankrupt was not reporting to them 
weekly, and that he was already breaking his agreement to hold the 
goods as agent for the defendants. Such a contract must be lived up 
to strictly. If variations therefrom are sufficient to indicate a breach 
or deviation from the terms of the contract, and possible deception or 
fraudulent dealing with third parties, by the one who is evading or fail- 
ing to comply with the terms of the contract, then certainly those cred- 
itors who have been deceived or misled can claim estoppel, and the 
trustee in bankruptc)% although standing in the shoes of the bankrupt, 
can attack the so-called consignment agreement, and can take advan- 
tage of the rights of those creditors who, if they had themselves levied 
execution, would be able to enforce the estoppel just referred to. A 
transaction which is in form and effect, so far as the public is con- 
cerned, a sale, but which the apparent vendor alleges to be, not a sale, 
but a bailment, will be treated and considered as passing title to tlie 
goods in question to the bankrupt : (1) If fraud is shown in the origi- 
nal contract of agency ; (2) if the parties to the contract have so acted 
as to estop themselves from denying the legal effect of acts which they 
are seeking to explain, and which tend to accomplish what would 
cause a fraudulent result; (3) where there has been a breach in the con- 
tract sufficient to indicate that the consignee was not carrying out the 
contract of agency, and where the consignor has then so acted upon the 
breach as to show, with respect to future consignments, that title pass- 
ed in the transactions and that they were sales,. instead of bailments. 

The present case comes within all three of these categories. There 
IS sufficient evidence to indicate the lack of good faith in the making 
of the original contract, inasmuch as the methods under which the con- 
tract was to be carried out would almost certainly insure fraudulent 
results to the public, and the previous dealings of the bankrupt with 
the defendants did not indicate any intent on his part to honestly act as 
an agent. He immediately began that course which was to have been 
expected. He failed to live up to his contract of agency, and throligh- 
out acted as a purchaser of those goods which were sent to him as if 
sold. The existence of the paper agreement was not sufficient to rebut 
the evidence furnished by the acts of the parties themselves. The de- 
fendants are plainly estopped from denying the consequences of their 
acts to those who were misled by the bankrupt through the course pur- 
sued by the defendants. The greater part of the transactions shown 
were also after evident failure of the bankrupt to live up to his con- 
tract, and would thus fall within the last class of acts above referred 
to, viz., those in which the elements of a sale were present because of 
the failure to carry out the agreement to act as agent 
243 F.— 47 
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For all the reasons, therefore, the plaintiff should recover from the 
defendants the market value which has been shown of the goods which 
evidently were received by the defendants after the assignment and 
when the defendants knew that the bankrupt was in financial diffi- 
culties. 

[4] The complaint is in the form of a bill in equity to have the con- 
signment agreement held fraudulent and void and to declare the de- 
fendants trustees for the merchandise received by them. The plaintiff 
asked that they be directed to deliver it or its value to him as trustee in 
bankruptcy. It became evident upon the trial that the defendants were 
creditors and that their taking of the goods, under the circumstances, 
was in that sense a preferential transfer. The case of Dean v. Davis, 
Z7 Sup. Ct. 130, decided in the Supreme Court of the United States 
upon the 8th day of January, 1917, holds that a preferential payment 
to a creditor may be found void for fraud and for an attempt at con- 
cealment of assets of the bankrupt. The present case is similar to this, 
in that there was no need of a bill in equity to declare the consignment 
agreement void and for an accounting. An action at law to recoycr a 
preferential payment, or to obtain the value of goods secured by fraud, 
was the real purpose of the action. A summary proceeding would 
have accomplished the result, unless the defendants objected to the ju- 
risdiction of the court, upon making a claim of title. 

But an action in the form of a bill in equity cannot be objected to if it 
amounts to no more than the exercise of that equitable jurisdiction 
which is given to the bankruptcy court for the recovery of assets be- 
longing: to the bankrupt estate or for the administration of property in 
the hands of the court, as a part of the ©state. The present acticHi is 
thus brought in a form which, under section 2, subd. 7, and section 23, 
subd. b, as amended, of the bankruptcy statute, is within the jurisdic- 
tion of this court. No objection to jurisdiction has been made, and 
no question was raised as to the form of the action until the close of 
the case, when the defendants sought to show a variance in the proof, 
and thus to object to the jurisdiction of the court over that cause of 
action which is for the recovery of a sum of money only, which now is 
asked by the plaintiff. As a matter of fact the accounting prayed for 
has actually been had during the course of the trial. A decree direct- 
ing the payment of the sum of money referred to would be possible as 
a part of strictly equitable relief, and the action has involved the set- 
ting aside and declaring void the written instrument which would have 
been ur^ed as a defense if an action for recovery of the money only 
had been instituted. Act March 3, 1915, c. 90, 38 Statutes at Large, p. 
956 (Comp. St. 1916, §§ 1251a-1251c), substantially disposes of the ob- 
jection, however, and the relief, to the extent of directing payment by 
the defendants of the sum of $429.73, will be directed. 
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UNITBID STATES ▼. D'AROY et aL 

(District Court, D. Rhode Island. October 19, 1916.) 

Na 135. 

1. GoNSPiBACT ^=»43(6) — Indictment^— SuFFiciENCT. 

An Indictment charging a conspiracy to connnit an offense need not set 
forth the offense which is the object of the conspiracy with the same 
strictness as In an indictment fbr a substantive offense. 

2. CoArspiBACT ^=s>43(6) — ^Indictment-— ExcEpnows. 

An indictment diarging a conspiracy to commit an offense denounced 
by Harrison Act Dec. 17, 1»14, c. 1, 38 Stat. 785 (Comp. St. 1916, S§ e287g- 
6287g), relating to narcotic drugs, need not negative exceptions found in 
the statute defining the offense which was the object of the conspiracy. 

3. CONSPISACT ^=»43(6) — iNDICTMENr— SUFFICIBNOT. 

An Indictment charging conspiracy to conmUt offenses against the 
United States defined by Harrison Act Dec. 17, 1914, which alleged a con- 
spiracy to obtain by means of order forms drugs for purposes other than 
for use, sale, or distribution, in conduct of lawful business, etc., is not 
bad for indeflniteness. 

4. GoNSPisACT ^=s>43(6) — Indictment— SuTFiciENCT. 

An indictment, alleging a conspiracy to violate Harrison Act Dec 17, 
1914, which after alleging overt acts charged that defendants at the times 
and places aforesaid conspired to commit an offense and do the several 
acts mentioned in connection with their nam)es to effect the object of their 
conspiracy, sufficiently avers the place of the commission of the overt acts, 
and the indictment taken as a whole must be interpreted as charging their 
commission within the Jurisdiction of the court entertaining the prosecu- 
tioiL 

At Law. John S. D'Arcy and others were indicted for conspiracy 
to commit offenses against the United States defined by the Harrison 
Act of December 17, 1914. On demurrers to indictment. Demurrers 
overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 
Albert B. West, of Providence, R. I., for defendants. 

BROWN, District Judge. This indictment is for conspiracy to 
commit offenses against the United States defined by the Harrison Act 
of December 17, 1914, 38 Stats, p. 785, which relates to opium, etc. 

[1 ] It should be observed that the gist of the offense charged is con- 
spiracy, and that in such cases it is not essential to set forth the offense 
which is the object of the conspiracy with the same certainty and strict- 
ness as in an indictment for the substantive offense. Williamson v. 
U. S., 207 U. S. 425, 447, 28 Sup. Ct. 163, 52 L. Ed. 278. 

[2] It is urged that the specific object of the conspiracy as defined 
in the indictment may or fnay not be a crime. It is true that under 
section 2 of the Harrison Act there is a provision that the previous gen- 
eral language shall not apply in certain cases. 

^s9For otber cases we same topic ft KBY-NUMBBR In aU Key-Numbered Digests ft Indexes 
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The first count which charges a conspiracy to commit an offense by 
the doing of certain acts apprises the defendants with reasonable cer- 
tainty that they are not charged with doing these acts under such cir- 
cumstances as fall within the paragraphs "a," "b," "c," and "d/' which 
follow the words "nothing contained in this section shall apply." These 
are in the nature of exceptions, and it has been held that an indictment 
charging conspiracy to commit an offense need not negative exceptions 
found in th^ statute which defines the offense that is the object of the 
conspiracy. United States v. Stone (D, C.) 135 Fed 392. 

Assuming that there may be found in this somewhat confused statute 
various exceptions to the general definition of the offense, the count 
does not seem to me insufficient for not expressly excluding what is 
excluded in the exemptions or enumerations of instances where the 
act does not apply. 

[3] The second count relates to a conspiracy to commit an offense 
against the United States, to wit, to obtain, by means of order forms 
issued by the Commissioner of Internal Revenue, certain drugs enumer- 
ated in the count, for purposes other than for the use, sale, and dis- 
tribution thereof, in the conduct of a lawful business in said drugs, and 
for purposes other than the use, sale, and distribution of said drugs, in 
the legitimate practice of the professions of the said defendants. 

In respect to this count, also, it is urged that there is indefiniteness 
and uncertainty; that, as the criminality consists in the wrongful ob- 
ject or purpose, the purpose should be set forth specifically, so that the 
court may know that it was an improper purpose. 

I am of the opinion that this is not necessary, since the count charges 
that the conspiracy was to obtaii;i the drugs for purposes other than 
those specified in the act. 

[4] The third ground of demurrer is applicable to the overt acts in 
both counts. The only ground which seems to require special consid- 
eration is the objection that there is a want of allegation of the place of 
commission of any of the overt acts. While the particular paragraphs 
which set forth the overt acts contain no allegation of place, I am of the 
opinion that upon reading the indictment as a whole it sufficiently fixes 
the locus of the overt acts. The concluding paragraph of each count 
alleges that the defendants, ''at the times and places * * * afore- 
said," conspired to commit an offense, "and did do the several acts 
mentioned in connection with their several names to effect the object 
of said conspiracy," etc. Any deficiency in fixing a locus to the sever- 
al overt acts is thus cured, and the indictment as a whole must be in- 
terpreted as charging their commission within the jurisdiction of this 
court. 

The demurrers are overruled. 
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UNITED STATES ▼. BAKER et aL 

(District Ck>urt, D. Rhode Island. July 28, 1&17.) 

Na 152. 

1. GONSPIBAOT ^S»23^-OfFEN8ES— Elembnts. 

Under Cr. Code (Act March 4, 1909, c. 321, 86 Stat 1088 [ComjH. St 
1916, § 102011) § 37, declaring that If two or mtore persons conspire to 
commit an offense against the United States, and one or more of snch 
parties does any. act to effect the object of the conspiracy, each shall be 
punished, the offense consists of a conspimcy and the commission of an 
overt act to effect its object 

2. Conspiracy ^=>43(5)— Indictment^Sufficiency. 

An indictment charged that defendants in anticipation of involuntary 
bankruptcy conspired to commit an offense against the United States 
by unlawfully concealing front the trustee in bankruptcy, to be thereafter 
appointed, certain merchandise, that the conspiracy extended from Janu- 
ary 1, 1912, to December 20, 1913, that on July 7, 1913, an involuntary 
petition against defendants was filed, and that, after adjudication as 
bankrupts and the qualification of a trustee, defendants concealed prop- 
erty to carry out the object of the conspiracy. Held, that the indictment 
was not insufficient as failing to show the commission of an overt act 
within the period of the conspiracy ; the period not being cat down by 
the averment that the coni^iracy was in anticipation of involuntary banlc- 
rqptcy, and it being alleged that the concealment was nOide with intent 
to effect the object of the conspiracy. 
& CoNSPiBACY ^=»43(e) — Indictment— SurnciENOY. 

An indictment, charging that defendants, in anticipation of involuntary 
bankruptcy conspired to commit an offense against the United States by 
concealing from the trustee to be thereafter appointed certain merchan- 
dise, is not bad because not showing that the anticipation of involuntary 
bankruptcy had any basis; it being immaterial whether the anticipated 
bankruptcy was to be brought about through voluntary or involuntarj*^ 
proceedinga 

4. Conspiracy ^=»43(6) — ^Indictment— Sufficiency. 

An indictnrent, charging a conspiracy in anticipation of involuntary 
bankruptcy to commit an offense against the United States by unlawfully 
concealing from the trustee to be thereafter appointed certain merchan- 
dise, property, money, rights, and credits belonging to the estate in bank- ^ 
ruptcy, alleged the concealment of certain specific property. Held that, 
. while resort to the allegation of overt acts to enlarge the scope of the 
conspiracy is not permissible, and though ordinarily in a prosecution for 
a conspiracy to, conceal assets the prosecution is not confined to proof 
of the overt acts charged in the indictment, yet the indlctntent will be 
construed as charging a conspiracy to conceal the property described in 
the allegations of the overt acts, and as so construed is sufficient 

5. Conspiracy ^=>23— Offenses— Nature of. 

Under Cr. Ck>de, I 37, declaring that if two or more conspire to commit 
an offense against the United States, and one commits an overt act in 
furtherance thereof, all shall be punished, a general scheme or conspiracy 
may be complete though its details are not planned. 
.6. Conspiracy ^=»43(6)— Indictment— Resort to. 

Resort to the allegations of overt acts in an indictment charging a con- 
spiracy to commit an offense against the United States is not permissible 
to enlarge the scope of the conspiracy. 
7. Indictment and Information «=5>73(1) — ^Inconbiotbncy— Sotticibncy. 

An indictment charged a conspiracy In anticipation of bankruptcy to 
commit an offense against the United States by concealing front the trus- 
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tee In bankruptcy to be appointed property belonging to the estate In 
bankruptcy, and subsequently described tiie property as all being tbe prop- 
erty of, and owned and possessed by, the bankrupts. Held that the In- 
dictment was not bad for Inconsistency between the allegations of owner- 
ship of the property,, for the allegations related one to the period after, 
and the other to the period before, bankruptcy. 

8. CoNSPiBACT ^=>43(5) — Offense— Overt Act. 

Under Cr. Oode, | 37, denouncing the offense of conspiracy to commit 
an offense against the United States, only one overt act is necessary, and, 
where one overt act is sufficiently charged in the Indictment, it is good 
against demurrer, regardless of deficiencies in other charges of overt acts. 

9. Criminal Law ^=»113— Conspiracy— Overt Acts. 

It is not necessary in a prosecution under Cr. Code, § 37, for a con- 
spiracy to commdt an offense against the United States that the overt 
act should have been done in the same Jurisdiction in which the con^iracy 
was entered into. 

10. Indictment and Information ^=>86(1)— Averments— Sufficiency. 

The rules of both dvil and criminal pleading require for the sake of 
certainty allegations of the place of every traversable fact ; hence an In- 
dictment charging a conspiracy to commit an offense against the United 
States should allege the place of the commission of the overt act 
IL Indictment and Information ^=s>S6(2)— Place of Offense— Sufficiency. 

An indlctnient, charging a conspiracy in anticipation of involuntar}' 
bankruptcy to commit an offense against the United States by concealing 
assets from the trustee to be appointed, alleged generally, before specitical- 
ly charging overt acts, that defendants at the several times and places 
hereinafter mentioned unlawfully did do the several acts mentioned In 
connection with their names. Charges of the overt acts were followed 
by a general allegation that defendants at the time and place ntentioned 
aforesaid did conspire and each did do the acts to effect the object of the 
conspiracy. Another paragraph of the indictment in allegations ap- 
plicable to charges of overt acts alleged that they occurred at a named 
place in the district where the bankruptcy occurred and the prosecution 
was instituted. Held that, while it is not essential to the offense that 
the overt act be done in the same jurisdiction with the conspiracy, never- 
theless, the indictment was good as alleging with certainty the place of 
the overt act which was within the district where the prosecution was 
Instituted. 
12. Conspiracy €=»43(5)—lNDicTifENT— Sufficiency. 

An indictment, alleging a conspiracy, in anticipation of Involuntary 

. bankruptcy, to commit an offense against the Uhited States by concealing 

assets fron* the trustee to be appointed, is defective in' its allegations as 

to overt acts, where such allegations merely alleged the concealment, and 

not that defendants, the bankrupts, concealed property from the trustee. 

At Law. Robert Baker and Sam Baker were indicted for conspir- 
acy to commit an offense against the United States. On demurrer to 
the indictment. Demurrers overruled. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Barney, Lee & McCanna, of Providence, R. L, for defendants. 

BROWN, District Judge. The indictment charges a conspiracy in 
anticipation of involuntary bankruptcy, to commit an offense against 
the United States, i. e., unlawfully, etc., to conceal from a trustee in 
bankruptcy to be thereafter appointed, certain merchandise, etc., be- 
longing to the estate in bankruptcy of said defendants; and also 
charges certain acts as done to effect the object of the conspiracy. 

^tss^For other cases see same topic ft KET-NUMBER Id all Key-Numbered Digests ft Indcxtf 
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The period of the conspiracy is set forth as from January 1, 1912, 
to December 20, 1913. 

[1, 2] The first contention on demurrer is that in both counts this 
period is cut down by the phrase "in anticipation of involuntary bank- 
ruptcy," when read in connection with the subsequent allegation that 
on July 7, 1913, an involuntary petition was filed. 

It is also contended that this applies to allegations of acts done sub- 
sequent to July 7, 1913, to effect the object of the conspiracy. 

The indictment contains, on page 9, allegations of concealment after 
the adjudication and after the qualification of a trustee, with the in- 
tent and purpose of effecting and carrying out the object of the con- 
spiracy. 

Even were it conceded that the period of the conspiracy should be 
thus cut down by construction, this would not be sufficient to sup- 
port a demurrer; for the allegations of acts done within the limited 
period to effect the object of the conspiracy are sufficient. But the in- 
dictment must be construed as a whole. The offense, under section 
37 of the Criminal Code, comprises, in addition to a conspiracy, an 
act done to effect the object of the conspiracy. The act is evidence 
that the conspiracy has passed beyond words and is on foot when the 
act is done. Hyde v. U. S., 225 U. S. 347, 32 Sup. Ct. 793, 56 L. 
Ed. 1114, Ann. Cas. 1914A, 614. See, also, 225 IJ. S. page 384, dis- 
senting opinion, 32 Sup. Ct. 793, 56 L. Ed. 1114, Aiin. Cas. 1914A, 614. 

The indictment alleges specifically a continuous conspiracy at all 
times during the period from January 1, 1912, to December 20, 1913. 
The allegations of acts done after the filing of the petition and within 
this period are accompanied by specific allegations of intent and pur- 
pose to carry out the object of the conspiracy; i. e., of a continuation 
of the conspiracy. Effect must be given to this as well as to the ex- 
pression "in anticipation of," etc. Both expressions may be given ef- 
fect without limiting the period fixed by the indictment, by construing 
the indictment to charge a conspiracy which extended through that 
period and which was for one part of that period in anticipation of 
bankruptcy, and for another part during the actual existence of the 
bankruptcy, which at the beginning of the conspiracy was merely an- 
ticipated. The decisions in U. S. v. Britton, 108 U. S. 199, 205, 2 
Sup. Ct. 531, 27 L. Ed. 698, and Joplin Mercantile Co. v. U. S., 236 
U. S. 531, 535, 536, 35 Sup. Ct. 291, 59 L. Ed. 705, that the overt act 
cannot be resorted to to enlarge the conspiracy, are not in point, since 
the indictment alleges a period broad enough to cover the time after ad- 
judication. 

[3] It is further contended that the alleged anticipation of involun- 
tary bankruptcy is not shown to have any basis. I am of the opinion 
that this is not necessary, and also that it is wholly immaterial whether 
the anticipated bankruptcy was to be brought about through voluntary 
or involuntary proceedings. Roukous v. United States, 195 Fed. 353, 
357, 115C. C. A. 255. 

[4-8] Objection is also made that the description of the property 
to be concealed is insufficient. It is true that the description of the 
property in the statement of the conspiracy is very general : "Certain 
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merchandise, property, mcmeys, rights and credits belonging to the es- 
tate in bankruptcy" of said defendants. So general a mode of plead- 
ing a description of property is questionable, and ordinarily requires 
justification by an allegation that a more particular description is to 
the grand jury unknown. 

I am of the opinion, however, that the objection is not fatal to this 
indictment, charging a violation of section 37 of the Criminal Code, 
which involves the elements of a conspiracy to commit an offense and 
an act to effect the object of the conspiracy. A general scheme or con- 
spiracy may be complete though its details are not planned. Dahl v. 
U. S., 234 Fed. 618, 148 C. C. A. 384; Lew Moy v. U. S., 237 Fed. 
SO, 150 C. C. A. 252. 

While. resort to the allegations of overt acts to enlarge the scope 
of the conspiracy is not permissible, there is no question here of en- 
larging the scope of the conspiracy. The objection is that the lan- 
guage descriptive of the property is too general, and thus the scope 
of the conspiracy too large and indefinite; and that a more specific 
description should be given to confine the charge and make it more 
definite. 

The allegations of the second element of the offense, overt acts of 
concealment of specific property, are pursuant to the general charge of 
conspiracy, and give the defendants more specific and detailed de- 
scriptions of the property. 

There seems to be no sufficient reason why the allegations of overt 
acts, which are parts of the statutory offense, may not be resorted to 
to restrict the generality of the description of property. At least, I 
can see no practical prejudice that can arise to these defendants from 
any lack of definiteness in the description of the property which it is 
charged they conspire to conceal, unless the government should seek 
to offer in evidence at the trial acts of concealment of property other 
than that described in the allegations of overt acts. In that event, 
a question might arise whether the defendants were sufficiently ap- 
prised by the indictment that they were charged with a conspiracy to 
conceal that property. 

Though ordinarily the government in a case of conspiracy to con- 
ceal assets is not confined to proof of the overt acts charged in the 
indictment, but may offer in proof of conspiracy other acts done which 
show a common plan, yet where the conspiracy charged is merely to 
conceal "certain merchandise, property, money, and credits," there is, 
as counsel for the defendants contends, difficulty in determining wheth- 
er this applies to any particular piece of property. This difficulty, how- 
ever, may be obviated by construing the first count of the present in- 
dictment to charge a conspiracy to conceal the property specifically 
described in the allegations of overt acts. 

[7] On demurrer to the second count it is urged that the allegations 
of ownership of the property are inconsistent. The count diargcs 
properly a conspiracy in anticipation of bankruptcy to conceal from 
a trustee in bankruptcy to be appointed, property belonging to the es- 
tate in bankruptcy. The property is described, and following there 
is allegation, "all being the property of and owned and possessed by 
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said bankrupts/' But this cannot be construed to detract from the 
previous allegation. The count relates both to a period before and a 
period after bankruptcy, and the allegations of prospective "belonging 
to the estate in bankruptcy" are not inconsistent with the other if each 
is applied to its proper period of time. 

[8] The ninth cause of demurrer to the second count is : 
*That it does not appear in or by said count that any act to effect the ol>- 
ject of the snppoeed con^lracy therein charged asfalnst said defendants was 
done by any party to said supposed conspiracy." 

This goes to the whole count, and not to any particular allegation 
of an overt act 

Only one overt act is essential to the statutory oifense, and if one 
overt act is sufficiently charged this ground of demurrer to the whole 
count cannot be sustained, whatever may be the deficiencies in other 
charges of overt acts. United States v. Orr (D. C.) 233 Fed. 717. 

[9-11] It is contended that the allegations of overt acts are uncertain 
for want of sufficient allegation of place. The specific charges of 
overt acts are preceded by a general allegation that, to effect the ob- 
ject of the conspiracy, "said defendants, at the several times and places 
in that behalf hereinafter mentioned, unlawfully did do the several 
acts following, mentioned in connection with their several names." 
But only in a few instances is place "hereinafter mentioned" in con- 
nection with specific overt acts. 

However, the charges of overt acts are followed by the general al- 
legation that: 

The defendants, "at the time and place ♦ ♦ ♦ aforesaid, did conspire, 
etc., and eahh did do acts to effect the object of the conspflracy." 

In United States v. D'Arcy et al. (Ind. 135), opinion October 19, 
1916, 243 Fed. 739, it was held in this court that any deficiency in fix- 
ing a locus to the several overt acts was thus cured. 

It is contended, however, that this decision is inapplicable to the 
present indictment. I am of the opinion that without grammatical 
impropriety the final allegation of time and place may be read to ap- 
ply both to the conspiracy and to acts to effect its object, and that 
the decision in U. S. v. D'Arcy is applicable. 

While it IS not essential to the offense that the overt act be done in 
the same jurisdiction with the conspiracy, yet the general rules of both 
civil and criminal pleading require for the sake of certainty allega- 
tions of the place of every traversable fact. Gould on Pleading, c. 
3, §.§ 102, 103. 

But aside from the concluding paragraph of the indictment, there 
is in the paragraph numbered 26 a general allegation of concealment 
"at, to wit, Woonsocket in said district," which covers all "the mer- 
chandise and property hereinbefore mentioned," and is applicable to 
the whole count, and not applicable to the first paragraph of No. 26. 

Overt acts 23 and 24 allege filing of false schedules in this court. 
In these there is no uncertainty as to place. 

The allegations of overt acts are criticized in many details, but these 
criticisms need not be fully considered, since the question before us 
is only whether an offense is charged. 
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[12] It may be said, however, that many of the paragraphs, as for 
example 2 to 8, inclusive, contain allegations that certain property 
"was thereafterward concealed" from the trustee, which are wholly in- 
effective, since it is not alleged that the concealment was by the de- 
fendants ; and this is not cured by the introductory allegation, since 
these are not "acts mentioned in connection with their several names." 
The effect is to reduce these to allegations merely of the purchase 
of cattle; they are entirely ineffective as allegations of acts of con- 
cealment of cattle or of money. 

This applies to some extent also to paragraphs 10 to 18, inclusive, 
which are reduced merely to allegations of the withdrawal from bank 
of sums of money with intent to conceal. There are also in other par- 
agraphs similar ineffective allegations that property was concealed. 

Paragraphs 9, 19, 20, 23, 24, 25, and the second paragraph et seq. 
of No. 6, contain sufficient allegations of overt acts to meet the gen- 
eral objection on demurrer; and the allegations of withdrawals of 
sums from banlj: may be sufficient allegations of overt acts irrespec- 
tive of the insufficiency of the allegations of actual concealment of these 
sums. 

Most of the points raised upon demurrer might easily have been ob- 
viated by more careful observance of the conventional and well-es- 
tablished rules of pleading, which close up loopholes that generally are 
productive of delay and not infrequently prove fatal on demurrer. 
In the present case, however, I am of the opinion that none of the many 
objections made is fatal to either count on the present demurrers. 

Demurrers overruled. 



aNITED STATES v. BAKER et al. 

(District CJourt, D. Rhode Island. July 28, 1917.) 

No. 153. 

Conspiracy ^=»43(5) — Indictment and Information— SuFinciENCT—Tnn— 
Videlicet. 

Ad Indictment alleged that defendants conspired to make a false ac- 
count of their assets and liabilities and to file It with the referee In bank- 
ruptcy after defendants bad been adjudicated bankrupts on a creditors' 
petition, and that defendants did file on September 20, 1913, a debtor's 
schedule which they knew to be false. The period of the conspiracy laid 
in the Indictment was "on, to wit, the first day of January, 1913, and on 
divers days and times between said first day of January, • • • and 
the 20th day of September, A. D. 1913." Held, that the indictment was 
insufficient, showing no overt act within the period of conspiracy; the 
positive averment as to the dates not being affected by the videlicet, to 
wit, the office of a videlicet or scilicet being to particularize that whldi 
was general before. * 

At Law. Robert Baker and Sam Baker were indicted for con- 
spiracy to commit an offense against the United States. On demurrer 
to the indictment. Demurrer sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. L 

Barney, Lee & McCanna, of Providence, R. L, for defendants. 

e=9For other cakes see same topic ft KEY -NUMBER In ell Key-Numbered Ot^eeU 4k ladcxw 
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BROWN, District Judge. This demurrer raises the question wheth- 
er the indictment sufficiently charges a conspiracy to commit an offense 
against the United States. 

The conspiracy as alleged is : 

•To make a false account of tbe amount of their assets and Uabllitles, and 
to file the same with Nathan W. Uttlefield, referee in bankruptcy in the dis- 
trict of Rhode Island, after said Robert Baker, • • • and Sairf Baker. 

♦ ♦ ♦ doing business under the firm name of Baker Brothers, in Woonsocket 
in said district, had been adjudged bankrupt on a creditors' petition filed 
against them." 

It is alleged as an overt act that the defendants on, to wit, September 
20, 1913— 

•'unlawfully, fraudulently, knowingly and feloniously did file with Nathan W. 
Littlefield, referee in bankruptcy, etc., a debtor's schedule, so called, • ♦ • 
which said account said Robert Baker ♦ • ♦ and Sam Baker • ♦ • 
knew well to be false." . 

The period of the conspiracy laid in the indictment is: 

"On, to wit, the first day of January, A. D. 1913, and on dKers days and 

times between said first day of January, A. D. 1913, and the twentieth day of 

September, A. D. 1913." 

September 19th, therefore, is the last day of the alleged period o£ 
the conspiracy. 

A single overt act is alleged; the filing "on, to wit, the twentieth 
day of September, A. D. 1913, of a 'debtor's schedule,' so called, 

* * * which said account said Robert Baker * * * and Sam 
Baker * * * knew well to be false." 

The filing of the schedule is a matter of record in the court, and by 
record ai^ears to have been made on September 20, 1913 ; i. e., on the 
day following the termination of the period of the conspiracy as al- 
leged. This date is positively alleged in the indictment irrespective 
of the fact that it is preceded by the words "on, to wit." The office 
of a "videlicet" or "scilicet" is to particularize that which before was 
general. Clark's Criminal Procedure, p. 173 ; Chitty on Pleading (11th 
Am. Ed.) *317, note k. When used in this and other indictments with- 
out a preceding general allegation it has no effect ; and the allegation 
of a date is as definite as if the preceding "to wit" were entirely omit- 
ted. 

There is no allegation that the schedule filed was false, or to show 
wherein it was false ; but merely the words "knew well to be false." 
This has been held insufficient Bartlett v. U. S., 106 Fed. 884, 885, 
46 C. C. A. 19; Boren v. U. S., 144 Fed. 801, 803, 75 C. C. A. 531. 
Unless it was false the filing of the schedule was not an overt act. 

I am of the opinion that the indictment fails to allege the commis- 
sion of any overt act during the period of the conspiracy. As this is 
fatsd, it is unnecessary to discuss the sufficiency of the charge of con- 
spiracy, though this is probably insufficient on account of the failure 
to set forth the elements of the offense defined in section 29b(2) of the 
Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat 544 [U. .S. Comp. 
St 1916, § 9613]). 

Demurrer sustained. 
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STATE OF WASHINGTON ex rel. CITY OF SEATTLE v. PUGET SOUND 
TRACTION, LIGHT & POWER CO. 

(District Court, W. D. Washington, N. D. July 27, 1917.) 

No. 132-B. 

1. Uandamus ^=>133— Operation of Street Raii^wats. 

Where a street railway company, maintaining railways in the streets 
of a dty under franchises authorizing their maintenance and operatioii, 
willfully and unlawfully failed, neglected, and refused to operate cars, 
mandamus was a proper remedy. 

2. Removal of Causes ^=>4— Nature of Proceeding— "Suit of a Civil Na- 

ture AT CoicMON Law or in Equity. '* 

Rem. & BaL Code Wash. | 1026, provides that when a temporary man- 
date has been issued, and any corporation upon whom the writ has been 
personally served has without Just excuse refused and neglected to obey 
it, the court may impose a ^e, and in case of persistence in such refusal 
the court nmy order imprisonment, and make any orders necessary and 
proper for the complete enforcement of the writ. An affidavit and 
petition for a writ of mandate filed by a city alleged a street car com- 
pany's failure and neglect to operate cars, that under its franchises the 
city was entitled to a percentage of the gross earnings, that the loss sus- 
tained by the city was at the rate of $75,000 a year, and that the cessa- 
tion of operation would cause irreparable damage to the Industries and 
business of the public within the city. It prayed for an alternative writ 
of mandate, and that upon a refusal or failure of the company to operate 
cars the court, in addition to punishment for contentfpt, appoint a receiver. 
Held that, while the affidavit and petition contained matters which werB 
unnecessary and constituted surplusage, the proceeding was not an equita- 
ble proceeding for the appointment of a receiver, or an application for a 
mandatory injunction or a receivership, but a mandamus proceeding, in 
which the pleader sought* a receivership as punishment for noncompliance 
with the writ, and hence the proceeding was not remfiovable to a federal 
court, under Judicial Code (Act March 3, 1911, c. 231) i 28, 36 Stat lOH 
(Comp. St. 1916, i 1010), .authorizing the removal of "any suit of a civil 
nature at common law or in equity." 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Suit of Civil Nature.] 

In Equity. Application by the State of Washington on the relation 
of the City of Seattle, for a writ of mandate directed against the Puget 
Sound Traction, Light & Power Company. On motion to remand. 
Motion granted. 

Hugh M. Caldwell, Corp. Counsel, and Walter F, Meier, Asst. Corp. 
Counsel, both of Seattle, Wash., for plaintiff. 

James B. Howe, of Seattle, Wash., Clinton W. Howard, of Belling- 
ham. Wash., and A. J. Falknor, of Seattle, Wash., for defendant 

NETERER, District Judge. This is a proceeding brought in the 
state court by the filing of an affidavit by the mayor, on behalf of the 
city, to obtain a writ of mandate directed against the Puget Sound 
Traction, Light & Power Company, a corporation. It alleges cor- 
porate capacity of the city and foreign corporate capacity of the de- 
fendant* company ; the pass age of sundry and divers ordinances by 

«=9For other cases mo Mm« topic ft KEY-NUMBER in all Koy-Numborod DigetU ft Indexw 
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the city, authorizing the construction, maintenance, and operation of 
street railways upon divers streets of the city, on conditions in the 
ordinances set forth ; the acceptance of the ordinances ; the owner- 
ship of the ordinances by the defendant company since July, 1912; 
and the maintenance and operation of street railways pursuant to the 
ordinances, by the defendant company until the 17th day of July, 1917, 
since which date it charges willful and unlawful failure and neglect 
and refusal to operate such cars. It is further alleged that by virtue 
of the franchises the cit> is entitled to 2 per cent, of the gross earn- 
ings of the defendant company derived from the operation of the 
street railway lines; that in excess of 175,000 persons are each day 
carried over the lines, and that the loss sustained by the city is "at 
the rate of $75,000 per year" ; that "the cessation of operation by said 
company of its cars over its railway lines has caused, and is now caus- 
ing, and will continue to cause, unless relief is granted as hesein prayed 
for, irreparable damage, injury, and inconvenience to the industries 
and business of the public generally within the city of Seattle, for 
which there is no adequate remedy" — and prays : 

**That an alternative writ be Issued herein, commanding the* said Puget 
Sound Traction, I^ight & Power Company to forthwith, and within 24 hours 
after service of said writ upon it, commence and continue to operate over each 
and all of its lines within the city of Seattle, on the same schedule upon which 
it operated on and immediately prior to the 16th day of July, 1917, or to show 
cause at the expiration of said 24 hours from the service of said writ upon 
it why it has not done so. (2) That upon the refusal or failure of said com- 
pany to so commence and continue to operate its cars over each and aU of 
its said lines within the city of Seattle within 24 hours after the service of 
said writ of mandate upon it in the manner and upon the schedules upon 
which it was operating on and immediately prior to July 17, 1917, that in 
addition to punishment as and for contempt of court for failure to comply with 
the mandate of this court, that the court appoint a receiver. ♦ • ♦ »» 

Upon the filing of the affidavit, an "alternative writ of mandate and 
order to show cause" was issued by Judge Tollman, of the state court, 
commanding the defendant to "operate the said railway lines or show 
cause * * * why you have not done so, and why a receiver should 
not then and there be appointed to take charge of all of your cars and 
other iEacilities, * ♦ * and to operate said lines. * * * »' a 
petition for removal and bond were duly filed and approved, and the 
cause removed to this court. A motion to remand is filed by the city, 
on the ground that the court is without jurisdiction; that this is a 
mandamus proceeding, and not "a suit of a civil nature at common law 
or in equity" ; and that from the whole record it is apparent that the 
action could not be properly removed to this court. 

It is contended by the city that the proceeding is a special proceed- 
ing to compel the performance of a duty imposed upon the defend- 
ant company, and of which proceeding this court, being a court of 
limited jurisdiction, is not, by section 28 of the Judicial Code, the in- 
volved provisions of which were brought forward from the act of 
1875, given jurisdiction, this not being "any suit of a civil nature at 
common law or in equity, ♦ ♦ ♦ " 
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[1] That a mandamus proceeding in such a case is a proper rem- 
edy, I think, is conceded, and this is supported by the authorities set 
out in the margin.^ I think it is also conceded that an original pro- 
ceeding in mandamus cannot be removed to the federal court.* 

[2] The contention, however, is made by the defendant that, though 
this be the proper remedy, the proceeding, while denominated "affi- 
davit and petition for writ of mandate," is in fact an equitable pro- 
ceeding for the appointment of a receiver, and that this court, there- 
fore, has jurisdiction, and is competent to protect and enforce the ob- 
ligations and rights of the several parties, acnd the motion to remand 
must therefore be denied. 

I think it may be safely said that; while the "affidavit and petition" 
contain matters which are unnecessary and constitute surplusage, the 
fact of such surplus matter would not change the nature of the cause 
of action and enlarge the scope of the pleading, if the necessary es- 
sential elements are lacking upon which to predicate a receivership, 
independent of any remedial statutory agency which may be incident 
to the original proceeding. The statute of Washington (section 1026, 
Rem. & Bal. Code) provides : 

"When a temporary mandate has been Issued and directed to any • ♦ • 
corporation ♦ ♦ ♦ upon whom the writ has been personally served, has. 
without Just excuse, refused or neglected to obey the same, the court may 
♦ ♦ • lmi)ose a fine not exceeding $1000. In case of persistence In a re- 
fusal ♦ ♦ ♦ the court may order the party to be Imprisoned ♦ ♦ • 
and may make any orders necessary* and proper for the complete ^iforcement 
of the writ." 

The duties and powers of the court by this sectipji are clearly de- 
fined and limited. The issue is the refusal, without excuse, to comply 
with the order of the court. Upon the adjudication of that issue 
follows the penalty. The penalty is limited by the statute, which is 
a fine of not to exceed $1,000. That disposes of the issue. If, after 
this has been disposed of by the court, and the refusal continues, and 
the matter is presented to the court, a new and distinct issue is raised. 

1 Sections 1014, 1015, Rem. & Bal. Code of Washington ; State ex rel. 
Brldgeton v. Brldgeton & Mlllville Traction Co., 62 N. J. Law, 592, 43 Atl. 715, 
45 L. R. A. 837 ; Pleasantvllle v. Atlantic City & Suburban Traction Co., 75 
N. J. Law, 279, 68 Atl. 60; BartlesvUle Water Co. v. Bartlesville (Okl.) 150 
Pac 118; Oklahoma Natural Gas Co. v. State of Oklahoma (Okl.) 150 Pac. 
475; Seymour Water Company v. City of Seymour, 163 Ind. 120, 70 N. E. 514; 
State ex rel. City of Marion v. Marion L. & H. Co., 174 Ind. 622, 92 N. E. 731: 
State ex rel. Milwaukee v. Milwaukee Electric Ry. & Lighting Co., 144 Wis. 
386, 129 N. W. 623, 140 Am. St. Rep. 1025; State ex rel. Lewis v. Hodge, 90 
Wash. 487, 156 Pac. 404; Railroad Commission v. SaUne River Ry. Co., 119 
Ark. 239, 177 S. W. 896. 

2 Rosenbaum v. Bauer, 120 U. S. 450, 7 Sup. Ct. 633, 30 L, Ed. 743 ; Smith 
V. Bourbon County. 127 U. S. 105, 8 Sup. Ct 1043, 32 L. Ed. 73 ; Louisiana ▼. 
Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 27 L. Ed. 448; City of Columbus v. Xenia 
R. R. Co. (C. C.) 48 Fed. 626 ; State of Ind. ex reL City of Munde v. Lake Brie 
& W. Ry. Co. (C. C.) 85 Fed. 1 ; Coeur d'Alene Ry. & Nav. Co. v. Spalding, 93 
Fed. 280, 35 C. C. A. 295; Mystic MUling Co. v. C. M. & St. P. Ry. Co. (C. 
C.) 132 Fed. 289 ; Western Union Tel. Co. v. State, 165 Ind. 492, 76 N. E. 100. 
^ L. R. A. (N. S.) 153, 6 Ann. Cas. 880; State v. Flannelly, 96 Kan. 833, 154 
Pac. 235; Hager v. New South Brewing Co. (Ky.) 90 S. W. 608. 
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This new issue must then be tried by the court to determine what tho 
fact is, and the court may fix a penalty upon the second issue pre- 
sented, which may be imprisonment and may be such further order 
as the court may deem necessary. The prayer in the "affidavit and 
petition/' as already noted, is that, in addition to punishment as and 
for contempt of court for failure to comply with the mandate of this 
court, "the court appoint a receiver," indicating in the mind of the 
pleader that the purpose was to bring the action as a mandamus pro- 
ceeding, and the inclusion of the words "appointment of a receiver," 
in addition to the penalty provided, is an expressed desire of the plead- 
er as to the interpretation to be placed upon the words of the text of 
the statute, "such other orders." This must be concluded, I think, 
from the absence of other necessary allegations in the petition to state 
facts upon which to found a receivership. The pleading does not con- 
tain the requigites of pleading, and lacks the jurisdictional process 
prescribed for the commencement of a civil action. 

Kelly V. Grand Circle, Women of Woodcraft (C. C.) 129 Fed. 830, 
decided by Judge Hanford, I think, is "on all fours" with this case. 
In that case the relator, in addition to asking the restoration of certain 
rights of which she had been deprived, prayed compensation for dam- 
ages in the siim of $11,000, and the court said : 

"Under this statute [section 1026, supra] tbe right to recover damages Is 
made dependent upon a right to have a • ♦ • writ of mandamus. Hence 
a case commenced as a special proceeding cannot be converted into an ordinary 
civil action to recover damages by repleading, and severance of the demand for 
damages from the application for a writ of mandamus. The case is not an- 
cillary to any other case of which this court has acquired jurisdiction, but is 
an original Independent case, not cognizable In this court, because it is not 
a suit of a dvll nature at common law or in equity." 

It is said that Judge Hanford, in the case of State of Washington 
on the Relation of the City of Tacoma, Plaintiff, v. Tacoma Rail- 
way & Power Company, Defendant, and J. F. Fitch, Lorenzo Dow, 
Joe T. Mitchell, P. G. Hubble, and Peder Jensen, Interveners, 244 
Fed. 989, did retain jurisdiction of a mandamus proceeding commenc- 
ed in the state court and removed to the federal court. From an ex- 
amination of the copy of the opinion produced in court, I find the 
action is readily distinguishable from the former case and the instant 
case. The court in the Tacoma Case, said : 

"The grounds of complaint are neglect and refusal to render the services of 
a common carrier in accordance with the general principles of law, and in the 
discharge of the obligation assumed by contract In other words, the powers 
of the court of equity are Invoked to compel the specific performance .of a 
contract." 

And it further said : 

"As the real object is to secure an adjudication of the controversy which by 
law the defendant Is entitled to have adjudicated In this court, and as the 
powers and process of this court are ample to protect and enforce the rights 
and obUgations of all of the parties, the motion to remand must be denied." 

In the Tacoma action the writ was sought — 

''to compel the holder of the street railway franchise to operate the cars on 
one of its lines, so as to render adequate service, for the comnensatlon of a 
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single fare of five cents for each passenger carried for a single conUnnoTis 
trip from any part of the city to the terminus of said lines," 

The object was not the operation of the line, but the enforcement 
of a condition that passengers should be carried for a certain amount, 
and it seems to me, clearly, the facts, it must be presumed, all ap- 
pearing in the record, the contrary not appearing, that the action was 
to determine the contractual rights of the parties, rather than to com- 
pel the operation of a public utility. 

In the instant case the only issue presented is whether there is just 
excuse for not operating the railway. When that issue is settled, if 
it is found that there is just excuse, the matter ends; if there is not 
just excuse, the penalty is fixed by statute at not to exceed a fine of 
$1,000. No contractual relations or interests are sought to be adjudi- 
cated, and the only time when the matter of further punishment may 
be considered is when there is subsequent conduct, after the issue in 
the first instance has been disposed of ; and that is left, likewise, vnth 
the discretion of the court, but with express power to imprison the 
party and make "such other orders" as may be deemed necessary. 

It is strongly urged by the defendant that this matter should be 
considered as an application for a mandatory injunction, or a receiv- 
ership, and as such it should be held by the court to be a civil action 
of an equitable nature, and within the jurisdiction of this court, and 
numerous authorities are cited* which, it is contended, support this po- 
sition. 

I cannot arrive at this conclusion from any viewpoint from which 
the subject can be approached. There is nothing upon the face 
of the pleading which would indicate such a thought in the mind of 
the complainant. The substance and effect of the entire record is 
mandamus.* There is an utter lack of allegations in the "affidavit and 
petition" upon which to predicate such relief, and the authorities which 
are cited do not, in my judgment, support the contention. I am thor- 
oughly convinced that this is a mandamus proceeding and that this 

« Defendant's anthoritles: Western Union Tel. Co. v. Postal Tel. Co., 217 
Fed. 533, 539, 133 C. C. A. 385; Darragh v. Wetter Mfg. Co., 78 Fed. 7-14, 23 
C. C. A. 609 ; Leighton v.' Young (C. C. A. 8th Cir.) 52 Fed. 439, 442, 3 C. C. A. 
176, 18 U R. A. 266; Atchison, T. & S. F. Ry. Co. v. Love (C. C.) 174 Fed. 59: 
Love V. Atchison, T. & S. F. Ry. Co. (C. a A, 8th Clr.) 185 Ffed. 321, 322, 107 
O. C. A. 403 ; Sheffield Furnace Co. v. Wltherow, 149 U. S. 574, 575, 13 Sup. 
Ct. 936, 37 L. Ed. 853 ; State ex rel. Brown v. McQuade, 36 Wash. 579. 584, 79 
Pac. 207 ; State v. Seattle Gas & Electric Co., 28 Wash. 4S8, 68 Pac. 946, 70 
Pac 114 ; State ex rel. White v. Point Roberts Reef Fish Co., 42 Wash. 409. 
85 Pac. 22 ; Old River Rec. Co. v. Stubbs (Tex. Civ. App.) 133 S. W. 494 ; Seat- 
tle Electric Co. v. Snoqualmle Falls Power Co., 40 Wash. 380, 82 Pac. 713. 1 
L. R. A. (N. S.) 1032; In re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. Ed. 
1110; Holland v. Challen, 110 U. S. 15, 3 Sup. Ct 495, 28 L. Ed. 52; State of 
Wash, on rel. of City of Tacoma v. Tacoma Ry. & Power Co., 244 Fed. 969 (de- 
cision of Judge Hanford); In re Jarnecke Ditch (C. O.) 69 Fed. 161, 163: 
Wlemer v. Louisville Water Co. (C. C.) 130 Fed. 251, 256 ; State ex rel. Rosbadi 
V. Pratt, 68 Wash. 157. 158, 122 Pac. 987 ; Toledo, A. A. & N. M. Ry. Co. v. 
Penn. Co., 54 Fed. 730, 19 L. R A. 387 ; C, B. & Q. Ry. Co, v. Burlington C. 
R, & N. Ry. Co. (C. C.) 34 Fed. 481, 482, 483. 

* Old Riter Rec. Co. v. Stubbs (Tex. Civ. App.) 133 S. W, 494; Boardman v. 
Marshalltown Groc. Co., 105 Iowa, 445, 75 N. W. 343. 
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court has not jurisdiction, and, if any doubt did exist, it would be the 
court's duty to resolve it in favor of the state court which has un- 
doubted jurisdiction. Western Union Tel. Co. v. Louisville & N. R. 
Co. (D. C.) 201 Fed. 932; Harley v. Firemen's Fund Insurance Co., 
245 Fed. 471, decided by this court October, 1913; Plant v. Har- 
rison (C. C.) 101 Fed. 307; Kelly v. Virginia Bridge & Iron Co. (D. 
C.) 203 Fed. 566; Fitzgerald v. Mo. Pac. Ry. Co. (C. C.) 45 Fed. 812; 
Johnson v. Wells Fargo & Co. (C. C.) 91 Fed. 1; Groel v. U. S. 
Elec. Co. (C. C.) 132 Fed. 252. 
The motion to remand is granted. 



In re AMERICAN PAPER CO. 

(District Court, D. New Jersey. August 8, 1917.) 

Bawkbuptct €==>326 — Set-Offs and CotTNTBBCi.AiMS — "Any Debtor of the 
Bankbupt." 

Bankr. Act July 1, 1898, c. 641, | 14c, 30 Stat. 550 (Cornp. St. 1916. § 
9598), provides that the confirmation of a composition shall discharge the 
bankrupt from his debts other than those agreed to be paid by the terms 
of the composition and those not affected by a discharge. Section 68n 
(Comp. St. 1916, S 9652) provides that, in aU cases of mutual debts or 
mutual credits, the accoimt shall be stated, and one debt set off against 
the other. Section 68b provides that a set-off or counterclaim shall not' 
be allowed in ftivor of any debtor of the bankrupt which is not provable 
against the estate. Section 17 (Comp. St 1916, § 9601) provides that a 
discharge shall not release provable debts not duly scheduled in time for 
proving and allowance, with the name of the creditor, if known, unless the 
creditor had notice or actual knowledge. The H. Co. held notes of a paper 
company, and the paper company held notes of the H. Co., which it ne- 
gotiated to third parties and secured by its own, bonds. Both companies 
were adjudicated bankrupts, and the H. Co. offered a composition, which 
was confirmed, and the third parties holding the notes negotiated by the 
paper company received the composition payment. They then proved the 
balance of the debt against the paper company, and to protect its bonds 
it paid the balance. The H. Co. filed claims on the notes of the paper com- 
pany, and it sought^ to set off such notes of the H. Co. Held, that these 
notes, having been once proved and having participated In the composition 
settlement, could not again be aUowed against the H. Co., and were not 
available as a set-off; the contention that ".any debtor of the bankrupt*' 
referred to the H. Co., and not to the paper company, being without merit. 

In Bankruptcy. In the matter of the American Paper Company.. 
On review of an order of the referee disallowing a set-oflf, based up- 
on claims in the hands of third persons discharged by a composition 
settlement. Petition dismissed. 

Philip Carpenter, of New York City, for respondent. 
McDermott & Enright, of Jersey City, N. J., for trustee. 

DAVIS, District Judge. The American Paper Company, herein- 
after called the Paper Company, bankrupt in the above-stated cause, 
was indebted to the George F. Hills Company, hereinafter, called the 
Hills Company, in the sum of $16,713.74; evidenced by certain notes,. 

^ES9For other ca^m sm tama topic ft KBT-NUMBBR in all Kay-Numbarad Digastt ft Indazea. 
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and the Hills Company was indebted to the Paper Company in the 
sum of $18,651.76, evidenced by certain notes, which the said "Paper 
Company indorsed and negotiated to third parties and secured to a 
large extent the payment thereof by its bonds. July 10, 1914, the Pa- 
per Company was adjudicated a bankrupt. In the spring of 1915 a pe- 
tition in bankruptcy was filed by the Hills Company in the Southern 
district of New York. A composition was offered by the company, and 
on June 25, 1915, the composition was confirmed, and 20 cents on the 
dollar was paid by the said Hills Company. The third parties to whom 
the Hills Company notes had been negotiated by the Paper Company 
proved the notes in question against the Hills Company and received 
the 20 cents thereon, leaving an unpaid balance of $14,923.81. They 
retained the notes, however, and proved them against the Paper Com- 
pany on its indorsement, and filed the said claims on July 10, 1915. On 
the same day, which was the last day that said claims could be filed, 
the Hills Company filed, through its assignee, Charles R. McBride, 
claims against the Paper Company for the said $16,713.74. In order to 
protect file bonds of the Paper Company, the trustee in bankruptcy 
thereof purchased said notes from the third parties to whom they had 
been negotiated, paying therefor 80 per cent, of the face value thereof; 
20 per cent, having been received by the holders from the Hills Com- 
pany. The trustee sought to set off this amount, $14,923.81, against 
the claims of the Hills Company. The referee made an order disallow- 
ing the set-off, and the said order is before this court for review. 

The disallowance was based upon sections 14c and 68b of the Bank- 
ruptcy Act of 1898. The referee held that the Hills Company had been 
discharged by the confirmation of the composition from its obligations 
upon the notes which it had given to the Paper Company, and, being 
so discharged, the claims are not provable again against the estate of 
the Hills Company, and so cannot be used as a set-off. The first sec- 
tion of the act referred to provides that : 

"The confirmation of a composition shall discharge a bankrupt from his 
debts, other than those agreed to be paid by the terms of the composition and 
those not affected by a discharge." 

The second section provides that: 

"A set-off or counterclaim shall not be allowed In favor of any debtor of 
the bankrupt which (1) Is not provable against the estate." 

The trustee, on the other hand, bases his right to a set-off on section 
68a of the act, which provides that : 

"In all cases of mutual debts or nfutual credits between the estate of a 
bankrupt and a creditor the account shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or paid." 

He claims that section 68b is inapplicable, because section 17 of the 
act provides that — 

"a discharge in bankruptcy shall release a bankrupt from all of his prova- 
ble debts, except such as * * * (3) have not been duly scheduled In time 
for proof and allowance, with the name of the creditor, if known to the bank* 
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rupt, unless sndi creditor had notice or actaal knowledge of the proceedings 
In bankruptcy," etc; 

— that "any debtor of the bankrupt," mentioned in section 68b, refers 
in this case to the Hills Company, and not to the Paper Company ; that 
the Paper Company had no claim against the Hills Company on the 
notes sought to be used as a set-off at the time of the bankruptcy of 
the Hills Company in the Southern district of New York, because these 
notes had not been proved against the Paper Company on account of 
its indorsement until after the confirmation had taken place. The 
question of whether or not the notes may be used as a set-off depends 
upon whether the liability of the Hills Company was absolutely dis- 
charged for all purposes and against everybody when they were proved 
and participated in the composition settlement of that company. If the 
liability was so discharged, the set-off should not be allowed, and sec- 
tion 68a does not apply, because there were no longer "mutual debts" 
or "mutual credits" between the Hills Company and the Paper Com- 
pany ; the debt of the Hills Company having been discharged and no 
longer provable against its estate in bankruptcy. 

I am not referred to any case sustaining, in my opinion, the conten- 
tion of the trustee, and I have not been able to find any case directly 
in point. He refers to the case of Morgan v. Wardell, 178 Mass. 350, 
59 N. E. 1037, 55 L. R. A. 33 ; but that case is not authority for his 
contention. It stands for the proposition that, upon the dissolution of 
the partnership between Dillon and Wardell, Dillon covenanting to 
assume 'the liabilities and save Wardell harmless therefrom, but not 
keeping his agreement, Wardell may set off in a plenary proceeding the 
amount which he had to pay on account of said liabilities of the part- 
nership, in an action by Morgan, trustee of Dillon, to recover for mer- 
chandise purchased by Wardell from Dillon after the dissolution. That 
is not the problem presented by this case. The trustee is in error in 
his contention that "any debtor," of section 68b, does not refer to the 
Paper Company. 

The liability of the Hills Company on the notes in question in the 
hands of third parties was absolutely discharged when those claims 
were proved and participated in the composition settlement. "A com- 
position restores the estate to the bankrupt, frees him from all his 
debts provable and dischargeable in bankruptcy, and distributes among 
his creditors the amount the bankrupt is required thereby to pay for 
the ransom of his estate." Remington on Bankruptcy (2d Ed.) § 2346. 
The claims based upon those notes, having been once proved and having 
participated in the composition settlement, cannot again, in the hands 
of the indorsers thereof, be proved and create a new liability on the 
part of the Hills Company. Such a construction of section 14c would 
be contrary to the plain provisions thereof, and would make that para- 
graph of the section in certain cases, meaningless, and would also be 
inequitable. 

If the contention of the trustee prevails, the result would be that 
the claims against the Hills Company would be twice allowed against 
it, and the claims which the Hills Company has against the Paper Com- 
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pany allowed but once. This, in principle, would be inequitable. The 
trustee, however, says, as a matter of fact, that it would work out 
equitably, because the Paper Company had to pay the third parties 
80 per cent, of the face value of the notes in order to secure them and 
redeem its bonds, which is a much larger percentage tlian the Hilk 
Company will have to pay if the set-off is allowed. This may be so, 
but the position in which the Paper Company finds itself is due to its 
own transactions in negotiating the notes of the Paper Company. Had 
it not secured them with its bonds, it would not be in its present pre- 
dicament. As it turned out, the company acted unwisely in putting 
up its bonds. This, however, was a matter with which the Hills Com- 
pany had nothing to do, and for which it is in no wise responsible. 
The trustee is asking that the Paper Company be relieved from the 
results of its improvident transactions by the application of an inequi- 
table principle, and the violation of the plain provisions of a statute. 
All that the Paper Company can ask is to be subrogated to the rights 
of the holders of the notes in accordance with the provisions of section 
57i of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 560 
[Comp. St. 1916, § 9641]). The holders exhausted their right of pro- 
cedure against the Hills Company on those notes when they were 
proved and participated in the composition settlement. 

It necessarily follows that the petition must be dismissed* 



In re WEIDHORN. 
(District Court, D. Massachusetts. Mardi 8, 1917.) . 
No. 23319. 

1. Bankbuptct ^=»224—Refebee— Objections. 

Where a defendant in plenary suit in equity filed with the referee In 
bankruptcy seasonably objected to referee's Jurisdiction, he did not, by 
subsequently filing an answer to the merits, assent to the referee's ju- 
risdiction. 

2. Bankruptcy ^=»224— Referee— JuBi8DiCTioN—**PBOCEEniNG." 

Where an order of reference was made under General Order in Bank- 
ruptcy No. 12 (89 Fed. vii, 32 C. C. A. vii), providing that all proceedings 
except as required by the act or General Orders to be before the Judge 
shall be had before the referee, such order of reference did not, the word 
"proceeding," as used in Bankr. Act July 1, 1898, c. 541, 30 Stat. 544. 
covering questions between the alleged bankrupt and his creditors com- 
mencing with the- petition for adjudication and ending with the discharge, 
and including matters of administration generally, authorize the referee 
to entertain a plenary suit luilimited as to amount by the trustee against 
a third party to recover property never in the custody of the bankruptcy 
court for the word '^proceeding/* as used in the General Order, should be 
given the same meaning as when used in the act, and furthermore the or- 
der of reference could hardly be construed as a delegation of all of the 
court*s equitable powers. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Proceeding.] 
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In Bankruptcy. In the matter of the bankruptcy of J. Herbert 
Weidhom. The trustee filed with the referee a bill of complaint 
against one Leo Weidhom. On proceedings to review the referee's 
order. Order vacated. 

Swift, Friedman & Atherton, of Boston, Mass., for trusted, 
William M. Blatt, of Boston, Mass., for Leo Weidhom, 

MORTON, District Judge. This case presents an important ques- 
tion as to the jurisdiction of the referee. From the certificate it ap- 
pears that, more than four months before the institution of bankruptcy 
proceedings, the bankrupt had conveyed property to his brother, Leo 
Weidhom. There is no question but what, at the time of the bank- 
ruptcy, this property was in the exclusive possession of the brother 
under an actual claim of ownership. The trustee in bankmptcy filed 
with the referee what is called a "bill of complaint" against Leo; it 
is in form and substance a well-drawn bill in equity, alleging that the 
conveyances in question from the bankrupt to the respondent were in- 
valid, because made in fraud of creditors, under the statute of Elizabeth 
and Bankr. Act, § 70a (Comp. St. 1916, § 9654). Upon the filing of 
this bill the referee directed that a subpoena issue under the equity 
rules of this court, and also issued a temporary injunction, as prayed 
for, restraining the transfer of the property pendente lite. The sub- 
poena was in the usual form of those used in this court, except that 
it directed the defendant to appear before said court "sitting in bank- 
ruptcy," and notified the defendant to file his answer "in the referee's 
clerk's office." It was signed by one of the deputy clerks of this court, 
and bore the teste and seal of the court. • The bill was filed only with 
the referee, and no order was made in the proceedings, except by him. 

[1] The respondent seasonably objected to the jurisdiction of the 
referee, and afterwards filed an answer to the merits. By so doing, he 
did not assent to the referee's jurisdiction. Louisville Trust Co. v. 
Comingor, 184 U. S. 18, at page 26, 22 Sup. Ct. 293, 46 L. Ed. 413. 
The referee proceeded to hear and determine the merits of the con- 
troversy, and entered a final decree against the respondent, declaring 
the several mortgages or bills of sale in question to be void, and order- 
ing the surrender of the goods in question to the trustee, and an ac- 
count. Both the jurisdictional question' and the merits of the case arc 
certified for review. 

The proceedings are in no sense summary, nor are they so regarded 
either by the referee or by the parties. The referee's decision is that 
a trustee in bankruptcy may proceed before a referee by plenary suit, 
unlimited as to amount, to recover property never in the possession of 
the bankruptcy court. 

[2] The duties of the referee do not begin until the case has been 
referred to him; and his jurisdiction, therefore, includes only such 
parts of the bankruptcy jurisdiction of the District Court as are car- 
ried by the reference. The order of reference was made under Gen- 
eral Order 12 (1), which provides as follows: 
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''And thereaften all proceedings except such as are required by the act or 
these General Orders to be before the judge shall be had before the Beferee.'' 
89 Fed. vli, 32 C. C. A. vU. 

If the referee has jurisdiction of the present suit, it must be be- 
cause it is covered by the words, "all proceedings" in this Order. 

"Proceedings" has, in bankruptcy, a well-recognized technical mean- 
ing. It has been defined under section 24 as *. 

"Covering questions between the alleged bankrupt and his creditors, as 
such, commencing with the petition for adjudication, endioig with the dis- 
charge, and including matters of administration generally, such as appoint- 
ment of receivers and trustees, sales, exemptions, allowances and the like, to 
be disposed of summarUy, all of which naturally occur in the settlement of 
the estate." Baker, J., In re Friend, 134 Fed. 778, 67 O. C. A. 500 (C. C. A. 
7th Cir.). 

It does not ordinarily include suits by the trustee against third per- 
sons. The word is frequently used in the General Orders, always, I 
think, in the same sense (e. g., in the preamble, and in Orders 1, 4, 5, 
8, 21, 35 [89 Fed. iv, 32 C. C. A. iv]) ; when it is intended to refer to 
suits in equity or actions at law they are distinctly specified (General 
Order 37 [89 Fed. xiv, 32 C. C. A. xiv]). It seems to me that "proceed- 
ings," in the Order under discussion, is used in its established mean- 
ing as applied to bankruptcy matters, and that it does not include suits 
brought by the trustee against third persons in respect to property not 
in the custody of the bankruptcy court. 

If the order of reference be construed as broadly as the plaintiff 
desires, it is questionable whether it would be valid. It would amount 
to a peculiar delegation of the general equity powers of the court, 
the exact limits of which, territorial or otherwise, it is not easy to un- 
derstand. If it be regarded as covering all controversies to which the 
trustee in the case referred might be a party — which is the view of the 
referee, as I understand it — the effect is to create a new court having 
concurrent jurisdiction in equity with the state courts, and possibly 
with the District Court, as to cases in which a certain person, viz. 
the trustee in bankruptcy of the estate referred, may be a party. 

In In re Steuer, 5 Am. Bankr. R. 209, 104 Fed. 976 (D. C. Mass.), 
where a plenary suit of this character was heard before the referee 
without objection, Judge Lowell, with "great doubt," held that the 
District Court had jurisdicion to make a decree in favor of the com- 
plainant ; and he ordered that the decree issue as if made originally 
by the judge, and not simply as an affirmance of the decree of the 
referee. It seems that, if the objection had been seasonably taken 
and insisted upon, as it was in this case, a different result would have 
been reached. In In re Cariile, 29 Am. Bankr. R. 373, 199 Fed. 612 
(D. C. N. C), in In re Walsh Bros. (D. C. la.), 163 Fed. 352, and in 
In re Overholzer, 23 Am. Bankr. R. 10 (an able opinion by the ref- 
eree), it was explicitly held that the referee did not have jurisdiction of 
a plenary suit of this character. The weight of opinion among the 
text-writers is in the same direction. Remington on Bankruptcy (2d 
Ed.) §§ 545 and 1695, collecting cases ; Loveland on Bankruptcy (4th 
Ed.) § 37. Collier on Bankruptcy (10th Ed.) p. 595, says that the 
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question is doubtful, "and there are instances where such jurisdiction 
has been asserted and fully sustained by the District Court," but the 
cases cited do not support the statement. In In re O'Brien, 21 Am. 
Bankr. R. 11, Referee Olmstead, in this district, took jurisdiction of a 
plenary suit and appointed receivers, but it was done by agreement of 
the respondents. In In re Shults & Mark, 11 Am. Bankr. R. 690, the 
referee held in a long opinion that under a special rule in that district 
he had jurisdiction against objections thereto. It is the only express 
decision in the plaintiff's favor which has been brought to my atten- 
tion. 

It seems to me that, both upon the better reasoning and upon the great 
weight of authority, the referee has no jurisdiction of plenary suits of 
this character. They often involve very substantial amounts — in this 
case, for instance, from $7,000 to $12,000— and I think they should 
be filed, like other suits in equity, in the District Court, or in the prop- 
er state court. 

There must be an order vacating the referee's decree and dismissing 
the bill, with costs as taxed in an equity suit in this court 



UNITED STATES v. RIVER SPINNING CO. 

CDistrict Court, D. Rhode Island. July 18, 1917.) 

No. 1271. 

1. Aliens ^==>56 — Immigbation — Contract LiABorebs. 

Under Act Feb. 20. 1907, 34 Stat 898, c. 1134, declaring that laborers 
Induced or solicited to migrate to this country by 'offers or promises of 
employment, or in conseijuenee of agreements, oral, written, or printed, 
express or implied, to perform labor in this country, shall not be ad- 
mitted, and Imposing a penalty upon one knowingly assisting, encouraging, 
or soliciting the immigration or importation, an actual migration into or 
entry into the territory of the United States is necessary to warrant a 
recovery of the penalty, and, where such laborers were rejected at the 
port of entry, no such penalty can be recovered. 

2. Aliens «=>40 — Immigration — Oonstruotion of Statute. 

In construing Contract Labor Act Peb. 20, 1907, the strict construction 
adopted by the Circuit Court of Appeals for the circuit In which the Dis- 
trict Court was located should be foUowed. 

At Law. Action by the United States against the River Spinning 
Company to recover penalties for violation of the Contract Labor Law. 
On demurrer to the declaration. Demurrer sustained. 

Harvey A. Baker, U. S. Dist. Atty., of Providence, R. I. 
Edwards & Angell, of Providence, R. I., for defendant. 

BROWN, District Judge. This is an action of debt for penalties 
for alleged violation of the contract labor provisions of Act Feb. 20, 
1907, c. 1134, 34 Stats. 898. 

[1] The principal ground of demurrer is that the declaration does 
not allege that the aliens actually migrated into or entered into the ter- 
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ritory of the United States. This raises an important question of sub- 
stance, upon which there is some disagreement of the decisions. It is 
alleged that the aliens — 

"did attempt and try to migrate into the United States but were- at the point 
of entry into the United States, to wit, Newport, state of Vermont, rejected as 
aUen contract laborers, by a board of special Inquiry of the Inim^ration Serv- 
ice of the United States." 

In United States v. Ju Toy, 198 U. S. 253, 263, 25 Sup. Ct. 644, 646 
(49 L. Ed. 1040), it was said : 

"The petitioner, although physically within our boundaries, is to be regarded 
if if he had been stopped at the limit of our jurisdiction and kept there 
while his right to enter was under debate." 

The declaration does not in terms allege an entry into the United 
States, and, if taken with the doubtful implication of a temporary pres- 
ence of the aliens at Newport, Vt., at the time of rejection, would yet 
fail to allege an actual migration into the United States. According to 
several decisions the alien must have actually migrated into the United 
States in order to give a right of action for the penalty. In United 
States V. Craig (C. C. 1886) 28 Fed. 795, 799, 800, this question was 
carefully considered by District Judge Henry B. Brown, afterwards 
Justice of the Supreme Court. This decision was followed in United 
States V. Bomemann (D. C.) 41 Fed. 751 ; United States v. Gay (C. C.) 
80 Fed. 254. 

In Darnborough v. Joseph Benn & Sons, Inc., 187 Fed. 580, 582, 109 
C. C. A. 270, 271, it was said in the opinion of the Circuit Court of Ap- 
peals for this circuit, construing the act: 

"The defendant, therefore, is not charged in the declaration with any viola- 
tion of section 4 for which a penalty can be recovered, unless, in addition 
to the charge that an alien's immigration has been assisted, encouraged, or 
solicited, there is also a charge either that the immigration was by reason 
of an offer, soUcitation, promise, or agreement to or with him, or that the 
immigration was in order that he might perform labor or service by reason 
of an offer, solicitation, promise, or agreement to or with him." 

I have italicized the words "an alien's immigration" and "the immi- 
gration" to emphasize the fact that the words of the statute, "by 
knowingly assisting, encouraging or soliciting the migration or impor- 
tation," were taken to refer to an actual and completed migration or 
importation. This, in my opinion, is tho proper construction of the 
act. The penalty is incurred only when the migration or importation 
is a completed fact. 

Had it been the intent to impose a penalty for assistance, encourage- 
ment, or solicitation of a person who did not in fact migrate, or for at- 
tempts to induce a person to do what was not in fact done, diiferent 
phraseology would seem to have been necessary. To assist, encourage, 
or solicit a person, in order that he may form an intention to migrate, 
which intention is not carried out, is in substance a different thing 
from inducing, causing, or assisting to cause an actual importation or 
migration. 

The case of United States v. N. Y. Cent. & H. R. R. R. Co. (D. C.) 
232 Fed. 179, takes the contrary view. In that case there was no ac- 
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tual immigratian or importation of any person. While it might be said 
that the aJiens were solicited to immigrate, it could not with precision 
be said that "the importation or migration of any contract laborer" 
had been assisted, encouraged, or solicited, for there was no such im- 
portation or migration. The learned judge was of the opinion that, in 
construing the word "solicit," it must be given "its only meaning and 
that does not include of imply a successful solicitation." • 

But no one of the words "assist," "encourage," or "solicit," in itself 
implies success; nor does either word imply nonsuccess. The con- 
struction must be sought by reading the text as a whole. 

In section 2 (Comp. St. 1916, § 4244), contract labofers are defined 
as persons — 

"who have been indnced or solicited to migrate ♦ ♦ • by offers or promise 
of employment, or in consequence of agreements, oral, written or printed, ex- 
press or implied, to perform labor in this country of any kind," etc. 

In United States v. Craig (C. C.) 28 Fed. 799, it is 3aid : . 

"• ♦ ♦ We think that if, after having entered into the contract, the 
alien laborer should refuse to carry Jt out by migrating, the offense would 
not be complete, and the action could not be sustained." 

This is according to the weight of authority and seems the more rea- 
sonable view of the penal provisions of section 5 of the act (Comp. St. 
1916, § 4250). 

The purpose of the act is exclusion. Section 2 defines the classes of 
aliens to be excluded by the immigration officers of the United States. 
When the immigrant appears before them his status as a contract la- 
borer is determined as of that time by an inquiry into tho cause of his 
coming. If, though solicited, he does not attempt to migrate, or if, at- 
tempting to migrate, he is stopped at the border as a person not entitled 
to enter the countr}% the pui-pose of the statute, exclusion, is not de- 
feated. Upon the happening of a defined event, however, '*the mig^a- ' 
tion or importation of any contract laborer into the United States/' 
the purpose of the statute, exclusion, is defeated ; and if this is brought 
about or contributed to by a defendant he incurs a large penalty — ^the 
sum of $1,000,. for each contract laborer. 

That it was intended to impose so large a penalty for a mere solicita- 
tion which was unsuccessful and did not actually result in any attempt 
to migrate is a conclusion not warranted by the terms or purpose of the 
act. Nor is it conceivable that it was intended to give to an alien who 
had been solicited but had not acceded to the solicitation, and had made 
no attempt to enter the country, a right of action to recover a penalty 
of $1,000. This, however, would seem to follow from the con- 
struction of the statute adopted in United States v. N. Y. Cent. & H. 
R. R. R. Co. (D. C.) 232 Fed. 179. This resuhs, as it seems to me, 
from a failure to give due effect to the exact language of the statute, 
and from the assumption that the mere solicitation of a person is the 
same as having assisted, encouraged, or solicited an- actual event de- 
fined by the statute as ''the migration or importation of any contract 
laborer into the United States." 

As the statute refers to the event — i. e., the migration — as a thing 
assisted, encouraged, or solicited, it is not permissible to substitute for 
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this the solicitation, encouragement, or assistance of a person towards 
something which always remained in intention, and was not done. The 
difference is substantial. ' 

Th9ugh some of the reasons stated in United States v. Craig (C. C.) 
28 Fed. 795, are debatable, I am of the ophiion that the construction of 
the act is right. It is well supported by good authority. 

[2] Even were there a fair doubt of the meaning of the statute, the 
defendant would still be entitled to the benefit of the rule of strict con- 
struction which is applicable to this statute, according to the opinion of 
the Qrcuit Court of Appeals for this circuit in Darnborou^ v. Joseph 
Benn & Sons, 187 Fed. 580, 583, 109 C. C. A. 270. 

As my opinion goes to the merits, it is unnecessary to dwell upon 
other points raised. 

Demurrer sustained. 



UNITED STATES v. AH HUNG. 
(District Ck)urt, B. D. New York. June 27, 1917.) 

1. Poisons «=»2 — Statutes — Validity. 

Act Jan. 17, 1914, c. 9, § 2, 38 Stat. 275 (Comp. St. 1916, § 8801). which 
supplanted Act Feb. 9, 1909, c. 100, I 2, 35 Stat. 614, declares that Im- 
portation of smoking opium shall be unlawful, that the Importation, con- 
cealment, receipt, or sale of opium known to have been Imported contrary 
to law shall expose the person dealing therewith to punishment, and that 
possession of opium shall be deemed sufficient evidence to authorize 
conviction unless the defendant shall explain possession to the satisfaction 
of the jury. Section 3 of the same act declares that after July 1, 191^ 
all smoking opium found in the United States shall be presumed to have 
been imported after the law Act Feb. 9. 1909, went into effect. Held that, 
in view of the power of Congress over commerce foreign and interstate, 
such law is constitutional. 

2. Poisons ^=»4 — Statutes — VAUDrrr. 

Defendant was charged with the willful and conscious concealment of 
smoking opium with knowledge that it had been imported contrary to 
law. Harrison Act Dec. 17, 1914, c. 1, § 8, 38 StaL 789 (Comp. St 1916, 
S 6287n), relating to the possession of opium and coco leaves and their 
derivatives, and to the dispensation of such drugs, declares that it shall 
be unlawful for any person not registered to have in his possession such 
drugs. Held that, though the latter section was construed to relate only 
to drugs specified in the registration provision, and though mere posses- 
sion of an article injurious to health will not render a person liable under 
federal statute unless some constitutional basis for the statute gives the 
United States the right to regulate upon the subject, nevertheless accused, 
having possession of such opium though he obtained it from a source hav- 
ing no apparent connection with any drug importation, is liable undpr Act 
Jan. 17, 1914, §^ 2 and 3, unless he can rebut the presumption of unlaw- 
ful importation. 

3. Cbihinal Law ^s995 — Jubisdiction of Federai< Coubt. 

The jurisdiction of the federal courts over a prosecution against one 
charged with the unlawful possession of smoking opium is not exclusive, 
and, where he appeared to have obtained it from a source having no 
apparent connection with direct Importation, the United States district 
attorney may allow the offense to be dealt with under the state health 
statutes. 

C=:»For other cues let lame topic A KEHr-NUMBBB in all Key-Numbered Digestn ft Indexet 
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At Law. Ah Hung, alias Harry Wing, was charged with -crimei 
and defendant made objections to the jurisdiction. Objection over- 
ruled, and defendant required to plead. 

Melville J. France, U. S. Atty., of Brooklyn, N. Y. 
Amy Wren, of Brooklyn, N. Y., for defendant 

CHATFIELD, District Judge. Objection has been raised to the 
exercise of jurisdiction under the federal Constitution, and claim is 
made that the jurisdiction of the state statute is exclusive. 

[1,2] Chapter 100, Act Feb. 9, 1909, 35 Stat. p. 614 (Comp. St. 
1916, §§ 8800-8801f), provides that all importation of opium shall be 
unlawful, but allows importation of other than smoking opium for 
medicinal purposes under regulations. It provides that importation, 
concealment, receipt, or sale of opium known to be imported contrary 
to law makes the opium contraband, and the person subject to punish- 
ment. It provides that possession shall be presumptive evidence suf- 
ficient to authorize conviction unless the possession is explained to the 
satisfaction of the jury. 

Chapter 9, 38 Stat. p. 275, Act Jan. 17, 1914, adds certain sections, 
but does not change the foregoing. Section 3 as added provides that 
smoking opium found after July 1, 1913, shall be presumed to have 
been imported after April 1, 1909, and the burden of proof is on 
the accused to rebut the presumption. Section 4 has to do with pos- 
session on a vehicle or vessel bound for the United States, unless the 
opium is reported to the master. Section 8 makes the vessel liable if 
the opium is found on the vessel and not shown by the manifest. 

The Act of December 17, 1914, 38 Stat. p. 785 (Harrison Law), 
provided, under section 8 (Comp. St. 1916, § 6287n), that it should 
be unlawful for any person not registered to have in his possession 
"such drugs.*' The various cases under this statute, which sought 
to make mere possession of opium an absolute offense, were decided 
because of the difficulties presented in cases brought under the laws 
which had previously been passed, but in the case of U. S. v. Jin Fuey 
Moy, 241 U. S. 394, 36 Sup. Ct. 658, 60 L. Ed. 1061, the Supreme 
Court of the United States held that the words "such drugs" referred 
only to those specified under the registration section, and that the pre- 
sumptive evidence of possession justified conviction only for such pos- 
session as would be legal under the registration or prescription sec- 
tions. 

The present case charged willful and conscious concealment of smok- 
ing opium by the defendant, with knowledge that the opium had been 
imported into the United States contrary to law. It is laid under sec- 
tion 2 of the Act of January 17, 1914, being chapter 9 of the Laws 
of 1914. The provisions of this section are exactly the same as when 
passed in 1909, but we have in addition the provisions of section 3 
that the opium itself is presumed to have been imported illegally, and 
the burden of rebutting that presumption is on the defendant as well 
as the burden of explaining his possession so as to relieve himself of 
knowledge as to the importation. This leaves the defendant in the sit- 
uation of being liable to an accusation that he was in the possession of 
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material presumed to be contraband and presumed to have been brought 
into the country unlawfully, unless he can show either a certificate or 
clear chain of title and history of the article, carrying it back of a pos- 
sible contraband source. There seems to be no reason to hold that the 
law is unconstitutional. Brolan v. U. S., 236 U. S. 216, 35 Sup. Ct. 
285, 59 L. Ed. 544. 

The acts involved in this case are all subsequent to the passage and 
existence of the statute of which the defendant must have had knowl- 
edge and by which he is bound. The effect of the law is to put upon 
every person in the United States the burden of refusing to deal witfi 
what is upon its face contraband, unless he can show its innocent char- 
acter. If, under those circumstances, he takes into his possession an 
article which is thus labeled contraband, he commits a violation of the 
statute which renders him liable to punishment unless thereafter he 
can save himself by obtaining the proof which he should have required 
before purchasing the article. 

The basis of jurisdiction of the United States must be regulation of 
either interstate or foreign commerce. The charge of unlawful im- 
portation is therefore necessary to take the case out of the ordinary 
police reg^ation of a state. Mere possession of an article injurious 
to health would not render a person liable to a United States statute 
unless some constitutional basis for the statute gives the United States 
the right to regulate upon the subject. 

The Brolan Case, supra, disposes of the objection that the only 
United States jurisdiction is based upon the so-called prestunption. 
See, also, U. S. v. Yee King (D. C.) 222 Fed. 154. 

As was said in the latter case, the defendant is dealing with some- 
thing which he knows is under the ban of the law, in the use of which 
he will be committing a crime which can be punished under the United 
States law unless he can show clearly an innocent history of the article 
which he is using and as to which he is made to undergo no hardship, 
if he be held in accordance with the laws which were in force at all 
times during the transaction. It might take slight evidence to rebut 
the presumption and to leave the matter one which could be disposed 
of only under the state jurisdiction. 

[3] The federal jurisdiction is not exclusive. As in the case of 
the White Slave Act (Act June 25, 1910, c. 395, 36 Stat. 825 [Comp. 
St. 1916, .§§ 8812-8819]), the existence of some real basis for the ap- 
plication of interstate commerce jurisdiction should be considered by 
those officers of the government on whom rest the responsibility for 
instituting prosecution. 

The cases should not be taken from the states and the jurisdiction of 
the United States made exclusive where Congress has not so legis- 
lated as to indicate that the jurisdiction of the United States is ex- 
clusive of that of the state. N. Y. Cent. R. Co. v. Winfield, 37 Sup. 
Ct. 546, 244 U. S. 147, 61 L. Ed. 1045, and So. Pac. Co. v. Jensen. 37 
Sup. Ct. 524, 244 U. S. 205, 61 L. Ed. 1086, decided in the Supreme 
Court of the United States in June, 1917. 

The present case is evidently on the border line, in that the defend- 
ant has long been a resident of the United States, he obtained the opitunt 
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in question from a source that has no apparent connection with any 
direct importation, and his offense is of such a nature that it would 
be within the discretion of the United States attorney to allow it to 
be dealt with under the health and penal statutes of the state, regu- 
lating the welfare of the individual, rather than under interstate or 
foreign transportation of opium and its use as such. But jurisdiction 
over the case does exist, and if the man be brought into the United 
States court and does not rebut, to the satisfaction of a jury, the pre- 
sumption under which he comes within the United States law, sen- 
tence should be imposed in accordance with the gravity of the offense. 
The objection will be overruled, and the defendant required to plead. 



FERRIER V. DK FRBSB. 

(District Court, N. D. Georgia, N. D. Jnly 9, 1917.) 

No. 51. 

1, Libel and Slandeb ^=943 — Pbivileqed Communications — What Abe. 

Where the consulting engineer of a gas company, engaged to straighten 
out Its affairs. In reply to a letter from the secretary of the Railroad 
Commission, recommended the president should be required to resign and 
a local man selected president, and stated that prepayment meters had 
been grossly mishandled, and Indicated a system of systematic stealing 
from the company, the method of reading the meters being antiquated and 
permitting fake readings, such statement was privileged, and cannot be 
deemed libelous. 

2. Libet. and Slandeb ^s»10(5) — ^What Constitutes — Chabgbb. 

In such case, the statement cannot be deemed libelous, on the ground 
that it charged the president with dishonesty ; the engineer's letter being- 
susceptible only of the construction that he recommended another should 
be substituted as president. 

At Law. Action by James Ferrior against S. E. De Frese. On de- 
murrer to the declaration. Demurrer sustained, and leave given plain- 
tiff to amend. 

Maddox & Doyle, of Rome, Ga., for plaintiff. 

W. H. Pa)me, of Chattanooga, Tenn., for defendant. 

NEWMAN, District Judge. This is an action for libel, which is 
now here on a demurrer to the declaration. That which is claimed to 
be a libel was contained in a letter written by the defendant to the Rail- . 
road Commission of Georgia. It seems that Mr. Seaborn Wright, of 
Rome, Ga., made complaint to the Railroad Commission of Georgia 
about the quality of gas furnished the city of Rome by the gas compa- 
ny. Upon receipt of the letter from Mr. Wright, the secretary of the 
Railroad Commission wrote the plaintiff, who was the president of the 
gas company, calling his attention to the letter and the complaint. The 
letter from the secretary of the Railroad Commission was given by him 
to Mr. W. A. Sadd, and was given, it seems, finally to the defendant to 
answer. The defendant, at the time, was to some extent, at least, in 
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charge of the affairs of the gas company, having been placed there as 
consulting engineer, for the purpose of straightening out its affairs, 
and it is his answer which contains the libelous matter of which the 
plaintiff complains. The two things in the letter which are complained 
of mainly as being libelous against the plaintiff on the part of the de- 
fendant are : 

[1, 2] First, these statements about the company matters: 

'The prepayment meters had been grossly mishandled, and Indicated a 
system of systematic stealage of the company's revenue. The method of read- 
ing meters is antiquated and permitted fake readings, which I am sure have 
been practicod." 

* 
The innuendo, as set out in the declaration, is that these statements 

in said letter — 

"constitute a direct charge of dishonesty on the part of your petitioner, and 
that said statements in said letter aMxi^aid charge are absolutely false, mali- 
cious, and without any foundation whatevftR^' 

This is demurred to, and I do not find anything whatever in the lan- 
guage contained in the defendant's letter to the'Railroad Commission 
which could be in any way construed as reflecting ^9^" ^^e plaintiff's 
honesty. The whole purport of the letter shows ver}^ .plainly, as well 
as this particular language, that it is the employes of the^ompany who 
are referred to, and certainly in no wise can it be held toShave refer- 
ence to the plaintiff. This is the only clause in the letter wWdi seems 
to refer in any way or even to hint at any dishonesty on the parKof any 
one. In the letter the defendant criticizes severely the management of 
the gas company's affairs and recites that it would be necessary wt re- 
move Mr. Ferrier, the plaintiff, as president, in order for the compd{jy 
to be successful. \ 

The other language, which probably covers the general chargd 
against the plaintiff as a gas man, is this : 

"My recommendations are that we at once request Mr. James Ferrler*s 
resignation, and if this Is not agreeable to him then hold a meeting of the 
stockholders, elect a new board of directors, consisting of a president, who 
should be a Rome, Georgia, man ; secretary and treasurer, W. A. Sadd ; gen- 
eral manager and assistant secretary, W. J. Austin; consulting engineer, 
S. E. De Frese ; two representative citizens of Rome as directors." 

It is this recommendation with reference to Mr. James Ferrier, re- 
questing his resignation and substituting another man, who should be a 
Rome, Ga.; man, that I understand is the main basis of the complaint. 
. Other language is used ; but it is this, it is claimed, that is a reflection 
upon his character and standing as a gasworks man, or as a man of 
ability, qualifications, and fitness in that line. Without conceding any 
of the language used in the letter to be libdous, I think what De Frese 
was doing when he wrote this letter to the Railroad Commission was a 
privileged communication under the law. It does not appear that he 
volunteered anything, but was answering the communication of the 
Railroad Commission, through its secretary. Mr. Wallace, the secre- 
tary of the Commission, among other things, writes : 

"The Commission begs to request your preferred attention to the complaint, 
and we will be glad to have you furnish such response to us as your com- 
pany might desire to make." 
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In some way, it is not claimed improperly, it came to be Mr. De 
Frese's part to answer this letter, and he answered it fully as to the 
condition in which he found the company when he went there as con- 
sulting engineer, and what it was trying to do to rehabilitate itself and 
give satisfaction to its patrons in Rome. It is claimed on the part of 
the defendant that the paragraph in the letter, the main part of this 
letter which is averred to be libelous, is taken from a report which had 
theretofore been made to the company by Mr. De Frese. He says in 
his letter to the- Commission : 

"After making this report to the owners of the property, the writer was 
authorized to proceed with the straightening out of the affairs of this com- 
pany: thereupon Mr. H. G. Bedfoi^, auditor and C. A., was employed, and 
I submit his remarks which are as follows: [He then gives Mr. Bedford's re- 
port]" 

On the whole, I do not think this letter of Mr. De Frese to the Rail- 
road Commission was libelous in any proper sense, certainly does not 
attempt to charge Mr. Ferrier with any dishonesty, and at the most it 
could be held only to mean that Mr. Ferrier was found, after investiga- 
tion, not to be the proper person to remain in charge of the company 
as its president, and a recommendation that he be superseded by some 
one else. I do not think such a report, rendered by a person who was 
employed as consulting engineer of a public utility corporation, could 
be considered libelous. 

The plaintiff has asked, if the court should think the declaration as 
it stands insufficient, that he have leave to amend. To do this the 
plaintiff will have 30 days in which to state his case in such way as to 
overcome the objections which have been sustained to the declaration 
as it now stands. 



THE COQUITLAM CITY. 

(District Court, W. D. Washington, N. D. May 1, 1917.) 

No. 3488. 

1. Admisaltt «=»86— Report of Commissioner— ExcKFnoNS. 

For good cause showa the court may consider exceptions to the report 
\ of a commissioner, although not filed within the tinne prescribed by the 

] rules, since the findings and conclusions of the commissioner are advisory 

only. 

12. Salvage ^=>27— Amount of Compensation. 
A salvage award of $3,500 made for the services of a tng in towing a 
I water-logged and unmanageable schooner, laden with a million feet of 

lunrber, in from the sea to Seattle, and thereafter pumping her out 
f twice, the schooner and cargo being worth from $15,000 to $18,000 and 

I the tug about $5,000; $2,600 of the award to the tug, and $900 to ofllcers 

I and crew. 

[ In Admiralty. Suit by C. J. Clark and others against the British 



schooner Coquitlam City; Frank Forsythe, claimant, and the Puget 
Sound Tugboat Company intervener. On exceptions to report of com- 
missioner. Exceptions of claimant sustained, and exceptions of in- 
tervener denied. 
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James Kiefer, of Seattle, Wash., for libelants. 
C. H. Hanford, of Seattle, Wash., for claimant. 
Hughes, McMicken, Dovell & Ramsey, of Seattle, Wash., for in- 
tervener. 

NETERER, District Judge. [1] I think the court should consider 
the exceptions filed to the report of the commissioner. The objections 
to the consideration thereof for the reason that they were not filed 
within the time provided by admiralty rule No. 45, I think, should 
not obtain. Nor do I think 'that the court is bound by the findings 
and conclusions of the commissioner under the order of reference 
made, as such findings are merely advisory, and the court may dis- 
regard them entirely, where claimant had entered an appearance and 
contests the claim asserted. Luckenbach v. Delaware, L. & W. R. 
Co. (D. C.) 168 Fed. 560, I do not think is controlling here. It ap- 
pears in this case that one of the proctors was unavoidably situated so 
that the exceptions could not be filed, and the other proctor was not 
in the case until the filing of the exceptions. 

[2] I think the amount of salvage recommended by the commis- 
sioner in the sum of $5,000 should be revised to the sum of $3,500. 
$2,600 of this sum to go to the tug Pioneer, and $900 to be divided 
between the crew, in proportion to the monthly wage paid to them. 

The exceptions of the Puget Sound Tugboat Company I think 
should be denied. It is not very material in this case whether the 
valuation placed upon the cargo and the vessel by the commissioner is 
$15,000 or $18,000. I think the allowance made for salvage would 
be ample on either valuation. The respondent vessel is a British ves- 
sel, and before loading for this trip was put on the dry dock and cer- 
tain repairs made for the purpose of strengthening the vessel. It 
went to Bellingham and loaded over a million feet of lumber, and 
the agent and surveyor for the board of marine underwriters was em- 
ployed for the purpose of examining and certifying as to its insur- 
ability, and insurance was declined, but was obtained upon the cargo. 

On the morning of December 7, 1916, the vessel was left at a point 
five miles outside of Cape Flattery by the tug. Sail was set and the 
vessel proceeded in a southwest course, making about a point and a 
half leeway, going about 8 knots an hour. At that time the mate 
sounded the pumps and found 5 feet of water in her hold. The pumps 
were started, and later were again sounded, and found some 7 or 8 
feet of water. It was then decided to wear ship and return to port 
for repairs. At this time the vessel was approximately 45 miles from 
Cape Flattery. During the maneuvering of wearing the ship, a strong 
southeast sea struck the rudder, carrying away her wheel and part 
of the steering gear. While the master and crew were rigging a spar 
and tackle, so that the rudder might again be used for steering, a 
northeast by east course was set for Cape Flattery and held until 
about 10:30 on the morning of December 8th, when the tug Pioneer 
approached. At this time there was about 12 feet of water in the hold 
of the ship and she was flying the international code signal "Y. P.," 
indicating a tug was wanted. The master of the tug and the master 
of the vessel were unable to agree upon a price for towing the vessel 
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to port at Victoria, and the master of the tug stated that he would 
only tow the vessel on a salvage basis, and finally this was the ar- 
rangement made. A high sea was running; the vessel was water- 
logged, unmanageable, and constantly yawing into the sw.ell of the 
sea. The tug proceeded with the vessel in tow, and arrived at Port 
Townsend at 5:30 o'clock on the morning of the 9th of December. 
The master came to Seattle on arriving at Port Townsend and ar- 
ranged with the manager of the tug company to pump the water out 
of the vessel. After this was done the vessel was towed to the port 
of Seattle dock at Smith's Cove and pumped out twice thereafter. The 
tug has an iron hull, is 176 feet long, 21 feet beam, and 13 feet depth 
of hold, with a gross tonnage of 160; value, approximately $50,000. 
The tug Holyoke, belonging to the same company, approached after 
the Pioneer had started with the tow and offered assistance. After 
wireless communication with the tugboat company's office, the two 
tugs proceeded with the vessel. 

There is nothing in the evidence that would indicate that the serv- 
ices of the Holyoke were necessary. The names of the crew of the 
Pioneer, and their monthly wage, is as follows : 



H. F. Astrup. 


Master. 


Wage, 


1210.00 


R. Frederick, Jr, 


First mtate. 


«• 


110.00 


George Penny. 


Second mate. 


M 


90.00 


Fred Evans. 


Deck hand. 


M 


45.00 


Gust Plerson. 


Deck hand. 


M 


45.00 


0. J. Clark. 


Chief engineer. 


M 


160.00 


J. M. Jones. 


First assistant engineer. 


M 


110.00 


P. W. Prlmroaa. 


Fireman. 


M 


50.00 


Ben Bust. 


Fireman. 


M 


55.00 


J. R. Blabes. 


Fireman. 


M 


50.00 


Earl Pratt. 


Cook. 


M 


60.00 


Stacy W. Norman. 


Wireless operator. 


44 


55.00 



The testimony shows that no heroic salvage service was performed. 
The services were highly beneficial and meritorious. The policy of 
the law is to deal liberally with salvors. I think the uniform holding 
of the federal courts, including the Circuit Court of Appeals of this 
circuit, while always recognizing the high order and merit of salvage 
service, would not justify the court in holding that a higher sum than 
allowed in this memoranda should be permitted, and this conclusion, 
I think, is fortified by the following cases : The Strathnevis (D. C.) 
76 Fed. 855, 861 ; The Cottage City (D. C.) 136 Fed. 496, 499; The 
Santurce (D. C.) 136 Fed. 682, 689; The Knickerbocker (D. C.) 218 
Fed. 524; The Roanoke (D. C.) 209 Fed. 114; Id., 214 Fed. 63-65, 
130 C. C. A. 503; The Apache (C. C.) 124 Fed. 905, 914; The S. C. 
Schenk, 158 Fed. 54, 59, 85 C. C. A. 384; The Willis A. Holden, 174 
Fed. 5, 10, 98 C. C. A. 43; The Kennebec, 231 Fed. 423, 425, 145 
C. C. A. 417. 
243 F.- 
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In re KEELfJB. 

(District Court. N. D. New York. July 24, 1917.) 

Bankbuptct «=3>426(2) — ^Discharge— Debts Not Affected— "Wimxnc. Iw- 

JUBT." 

The intentional conversion of money of another, deposited as security 
for the performance of a contract, is a "willful injury*' to the pr(H)erty 
of such other, within the meaning of Bankr. Act July 1, 1898, c. 541, § 17a 
(2), 30 Stat. 550, as amended by Act Feb. 5, 1903, c. 487, § 5, 32 Stat. 798 
(Conrp. St. 1916, § 9001), and a claim therefor is not released by a discbarge 
In bankruptcy. > 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Willful.] 

In Bankruptcy. In the matter of John B. Keeler, bankrupt. On 
application by Eunice E. Griffing, as guardian ad litem of Ward D. 
Breeze, a minor, for vacation of injunction. Motion granted. 

Mangan & Mangan, of Binghamton, N. Y., for the motion. 
Vere H. Multer, of Binghamton, N. Y., opposed. 

RAY, District Judge. Within the four months preceding the fil- 
ing of the petition in bankruptcy by the bankrupt, John B. Keeler, 
Eunice E. Griffing, as guardian ad litem of said Ward D. Breeze, a 
minor, obtained a judgment against said John B. Keeler in the City 
Court of the City of Binghamton, Broome county, N. Y., for the sum 
of $100 and interest and costs, on the allegation in the complaint in 
said action that the said $100 was placed in the hands of said John 
B. Keeler as security for the faithful performance by said Ward D. 
Breeze of an agreement with said Keeler that he would faithfully and 
honestly pay over to the said Keeler all sums of money belonging to 
said John B. Keeler which he might collect for said Keeler as a sales- 
man, to sell insurance of the Massachusetts Bonding & Insurance Com- 
pany; that the contract was terminated, and that the said Ward D. 
Breeze did honestly account foir and pay over all such moneys, and 
faithfully perform his agreement, and that he then demanded the re- 
turn of the said $100 placed in the hands of Keeler as security, and 
that said Keeler refused to return same, but, on the other hand, con- 
verted same to his own use ; and that no part of said $100 was offered, 
tendered, returned, or paid to said Breeze, or paid his guardian ad 
litem, who demanded same. 

It is unnecessary to set out the complaint in said action, as it is a 
clean-cut complaint for the willful conversion of said sum of $100.^ 
The defendant answered in said action, but the findings were against' 
Keeler, and judgment was obtained by the guardian ad litem on the 
allegations of the complaint. Under the laws of the state of New 
York, a body execution may issue against said Keeler. 

The bankrupt claims that this judgment is a claim dischargeable 
in bankruptcy, and one from which a discharge in bankruptcy would 
be a release. The guardian ad litem in said action, on the other hand, 
claims that, this being a judgment for willful conversion of the 
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money of the said Ward D. Breeze, who was a minor at the time, the 
debt or claim and judgment is not dischargeable in bankruptcy, and 
that a discharge in bankruptcy will not be a release therefrom, and that 
therefore the injunction granted by this court should not stand, but be 
vacated. 

I think this contention is clearly correct, in view of the decision of 
the Supreme Court of the United States in Mclntyre v. Kavanaugh, 
242 U. S. 138, 141, 37 Sup. Ct. 38, 61 L. Ed. 205, affirming Kavanaugh 
V. Mclntyre, 210 N. Y. 175, 104 N. E. 135. The Supreme Court in the 
case cited says (242 U. S. 141, 37 Sup. Ct. 40, 61 L. Ed. 205): • 

"To deprive another of his property forever by deliberately disposing of it 
without semblance of authority is certainly an injury thereto within common 
acceptation of the words. Bouvier's Law Dictionary, 'Injury.' And this 
we understand is not controverted ; but the argument is that an examination 
of our several Bankruptcy Acts and consideration of purpose and history of 
the 1903 amendment will show Congress never intended the words in question 
to include conversion. We can find no sufficient reason for such a narrow 
construction. And Instead of subserving the fundamental purposes of the 
statute it would rather tend to bring about unfortunate, if not irrational, 
results. Why, for example, should a bankrupt who has stolen a watch escape 
payment of damages, but remain obligated for one maliciously broken? To 
exclude froip discharge the liability arising from such transactions as those 
involved in. Crawford v. Burke, 195 U. S. 176, 25 Sup. Ct 9, 49 Ll Ed. 147, and 
here presented, not improbably was a special purpose of the amendment. 
In Tinker v. Colwell. 193 U. S. 473, 485, 487, 24 Sup. Ct 505, 48 L. Ed. 754, 
we said of original section 17(2): *In order to come within that meaning as 
a Judgment for a willful and malicious injury to person or property, it is not 
necessary that the cause of action be based upon special malice, so that with- 
out it the action could not be maintained.' And further: 'A willful disregard 
oi what one knows to be his duty, an act which is against good morals and 
wrongful in and of itself, and which necessarily causes injury and is done 
intentionaUy, may be said to be done willfully and maliciously, so as to come 
within the exception.'" 

Under the findings in the judgment referred to on the pleadings 
there was a clear conversion by Keeler of the money belonging to 
Breeze, and the conversion was knowingly and willfully committed. 
Breeze was forever deprived of his property and money by Keeler, 
deliberately and without semblance of authority. Keeler had no right 
to the money, and no right to use it and dispose of it The City Court 
has so determined, and that judgment has not been reversed or sec 
aside. 

I am aware that there are decisions to the contrary in the lower fed- 
eral courts, but this decision by the Supreme Court of the United 
States must be regarded as final and conclusive as to the proper con- 
struction and meaning of section 17 of the Bankruptcy Act. In Mc- 
lntyre v. Kavanaugh, Mclntyre & Co. had possession of Kavanaugh's 
stock as security for an indebtedness. Mclntyre & Co., without no- 
tice to Kavanaugh, and. without his authority, knowledge, or consent, 
sold and disposed of the certificates of stock turned over as security, 
and placed the avails in their own bank account. The court found 
that Mclntyre & Co., in disposing of the stocks without notice to or 
demand upoji the plaintiff, Kavanaugh, and without his authority, 
knowledge, or consent, and in depositing the proceeds and avails in 
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the bank account and to the credit of Mclntyre & Co., committed will- 
ful and maHcious injury to the property of the plaintiflF. That was a 
case in bankruptcy, where Mclntyre & Co. filed a petition in bank- 
ruptcy, and thereafter Kavanaugh proved his claim against the bank- 
rupt estate. 

In the instant case the money was placed in the hands of Keder as 
security for the payment over of certain funds to be thereafter col- 
lected by Breeze, and if such funds were paid over then it was the 
duty of Keeler to return the deposit, Breeze did pay over all moneys 
collected by him, and owed Keeler nothing. He fully complied with 
his undertaking and agreement. Keeler had no right to the money, 
and no right to retain it, and when he refused on demand to return it, 
and used it for his own purposes, and converted it to his own use, 
under the decision of the Supreme Court he was guilty of willful and 
malicious injury to the property of Breeze. In the one case we have 
stock converted by the bankrupt, and in the other case we have money 
converted by the bankrupt. I discover no difference in principle be- 
tween the two cases. 

The injunction heretofore granted by this court, restraining the said 
Eunice E. Griffing from the further prosecution and enforcement of 
said judgment against Keeler, will therefore be vacated, and there 
will be an order accordingly. 



UNITED STATES V. CHARLOTTE HARBOR & N. RT. CO. 
(District Court, S. D. Florida. August 1, 1917.) 

Mabteb and Sebvattt «=»17 — ^Houbs of Sebvice — ^Penaltdcs — ^Pleas. 

In actions for the penalty for violating Hours of Service Act March 4, 
1907. c. 2939, 34 Stat. 1415 (COmp. St. 1916, §§ 8677-8680) by keeping train 
crews on duty more than 16 hours, the railroad company filed pleas ad- 
mitting the overtime, but alleging that it was due to the derailment of 
cars, the necessity of clearing the track, and that the accidents occurred 
when it was impracticable to substitute another crew. It was also alleged 
that the conductor in one case willfully wasted time, and in the other case 
that the conductor and the engineer failed to notify the railroad officials 
that the crew would be on duty lohger than 16 hours. Section 3 of the 
act excuses violations resulting from a casualty, imavoidable acddent, or 
act of God, or where the delay was the result of a cause not known to 
the carrier or its officer or agent in charge of the employes at the time 
the employes left the terminal, and which could not have been foreseen. 
Held, that the pleas were insufficient to show that the violations fell 
within the exception. 

Masteb and Sebvant $=»17— Houbs of Sebvice — ^Penalties — ^PtSAS. 

In such case, additional pleas alleging that the train left the terminal 
on schedule, allowing ample opportunity to make the trip within 16 hours, 
that cars became derailed and much time, etc., was necessarily con- 
sumed in putting them back on the track and repairing the damage, and 
that such cause of delay was not known to the officers in charge of tbe 
employ te before leaving the terminal, and could not have been foreseen, 
are also insufficient, not showing that the accident was not the result of 
the carrier's negligence, for a casualty, to warrant a violation of the 
Hours of Service Act, cannot have been the result of the carrier's negli- 
gence. 

(s>For other cases see same topic 4b KBY-NUMBER In all Key-Numbered Digests 4b Indasea 
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At Law. Action by the United States against the Charlotte Harbor 
& Northern Railway Company. On demurrers to^ defendant's pleas. 
Demurrers sustained. 

H. S. Phillips, U. S. Atty., of Tampa, Fla., for the United States. 
K. I. McKay, of Tampa, Fla., for defendant. 

CALL, District Judge. This cause comes on for a hearing upon 
demurrers filed by the government to pleas and additional pleas of 
defendant. The declaration sets up ten causes of action for violation 
of the Hours of Service Act, approved March 4, 1907 ; the first five 
for permitting certain employes tp be on duty 17 hours and 20 min- 
utes on February 14, 1915, and the other five for permitting employes 
to be on duty 16 hours and 35 minutes on February 19, 1915. 

The defendant first pleads not guilty to each count, and then inter- 
poses certain special pleas. Its second plea to the first five counts ad- 
mits the overtime, but alleges that it was due to an unavoidable ac- 
cident, to wit, a derailment of a car, and the necessity of clearing the 
track to avoid a suspension of business ; that it occurred at a time 
and place which rendered it impracticable to substitute another crew. 
The third plea to the first five counts alleges the promulgation of a 
rule requiring its officers to be notified wherever it became apparent the 
trip could not be completed within 16 hours; further it alleges the 
derailment and failure of the conductor and engineer to notify the 
officers, and the company was ignorant and did not participate in the 
violation, and had no opportunity to send a relief crew. As to the last 
five counts the defendant pleads the above-mentioned third plea, and 
in addition pleads that the conductor willfully wasted time and thus 
caused the crew to remain on duty the overtime. 

To each of these pleas, except the first, the plaintiff interposed de- 
murrers. 

Subsequently by leave of court the defendant filed two additional 
pleas ; the first to the first five counts, alleging the service as set out 
in the declaration, and that it was because of an unavoidable accident, 
to wit, because the train left the terminal at Boca Grande for a journey 
to Bruce on a schedule which allowed ample opportunity to make the 
trip within 16 hours, anjl one of the cars in the train became derailed 
and 2 hours and 25 minutes were necessarily consumed in putting it 
back on the track and repairing the damage to the track before the 
train could proceed, and that said cause of delay was not known to its . 
officers in charge of the employes before leaving the terminal and 
could not have been foreseen. The additional plea to the last five 
counts is substantially the same, except that it alleges it took 5 hours 
and 10 minutes to put the car back on the track and repair the damage, 
before it could proceed. 

The plaintiff demurred to these last two pleas. 

[1] As to the special pleas first pleaded, it need only be said that nei- 
ther of them show a "casualty or unavoidable accident or act of God ; 
nor where the delay was the result of a cause not known to the car- 
rier or its officer or agent in charge of such employe at the time said 
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employe left a terminal, and which could not have been foreseen." 
And this is necessary in order to relieve the defendant from the pen- 
alty imposed for a violation of the statute. The statute fixes a duty 
upon the defendant not to permit its servants engaged m running trains 
to work more than 16 consecutive hours. If it does, then the penalty 
is incurred, unless it can excuse itself by alleging and proving one of 
the causes contained in section 3 of the act. The special pleas first 
pleaded do not do this, and the demurrers to them will therefore 
be sustained. 

[2] The special pleas filed by leave of court were evidently framed 
with the intention of bringing the defendant within the provision of - 
section 3, and, if they show an unavoidable accident, would show a 
complete defense. It is true these pleas allege it was an unavoidable 
accident, and undertake to show how it happened, in that a car of the 
train was derailed, and the delay thus occasioned was the cause of 
the crew being detained overtime. In the case of United States v. 
Missouri Pacific Ry. Co., reported in 213 Fed. 169, 130 C. C. A. 5, the 
answer alleged' that "through no fault or negligence of the defendant 
company, its agents or servants," a derailment occurred. A demurrer 
to such an answer was overruled by the court, and such ruling affirmed 
in the Circuit Court of Appeals for the Eighth Circuit. On page 176 
of 213 Fed., on page 12 of 130 C. C. A., Judge Sanborn notices par- 
ticularly this allegation in the answer, and points out that the demur- 
rer admitted it. In the case of United States v. Kansas City Southern 
Ry. Co., 202 Fed. 833, 121 C. C. A. 141, Judge Van Valkenburgh, 
speaking for the court, says : 

**To bring Itself within the exceptions stated, the carrier must be held to as 
high a degree of dlUgence and foresight as nmy <be consistent with the object 
aimed at and the practical operation of Its railroad." 

It IS true that the language was used while discussing the exemption 
in the proviso of causes of delay not known before leaving the terminal, 
and which could not have been foreseen; but it seems to me that it 
might well apply to a derailment, which ordinarily indicates neglect of 
the roadbed by the carrier. The pleas under discussion are silent as 
to the cause of derailment, and if such derailment could have been 
avoided by ordinary foresight the accident could not be said to be un- 
avoidable, and unless it was unavoidable it is no defense to the action 
brought. 

I am therefore of opinion that the demurrers to these pleas are well 
taken, and should be sustained. It will be so ordered. 
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BLOCK et aL ▼. ARROWSMITH MFG. CO. 

(District Court, D. New Jersey. August 15, 1917.) 

CouBTS $=»350 — Fedeelal Courts — ^Taking Depositions — ^Txiac. 

Rev. St. 8 863 (Comp. St 1916, § 1472), declares that the testimony of 
witnesses may be taken In any civil cause pending in a District or Circuit 
Court by deposition, when the witness lives at a greater distance from 
the place of trial than 100 miles or is bpund on a voyage to sea, etc. Sec- 
tion 862 (Comp. St. 1916, J 1470) declares that the mode of proof in 
causes of equity and admiralty shall be according to rules now or here- 
after prescribed by the Supreme Court ; while section 917 (Comp. St. 1916. 
8 1543) declares that the Supreme Court shall have power to prescribe 
from time to time, and in any manner not inconsistent with any law of 
the' United States, the modes of framing and hling proceedings and plead- 
ings, and of taking and obtaining evidence. Equity rule No. 47 (198 Fed. 
xxxl, 115 C. C. A, xxxi) declares that the court, upon application of 
either party, may permit the deposition of named witnesses to be used, 
and that the depositions of plaintiff, unless otherwise ordered, shall be 
taken within 60 days from the time the cause is at Issue, and those of 
defendant within 30 days from the expiration' of the time for the filing of 
plaintiff's depositions ; whUe rule 56 (198 Fed. xxxiv, 115 C. C. A. xxxiv) 
declares that after the time has elapsed for taking and filing depositions 
the case shall be placed on the trial calendar, and thereafter no further 
testimony by deposition shall be taken, except for some strong reasons 
shown by aflidavlts. Held that, after the time for taking and filing dep- 
ositions under rule 47 had elapsed, and after the case had been placed 
on the trial calendar, plaintiff could not take depositions of witnesses 
living more than 100 miles from place of trial, on notice to defendant, 
without application to the court for an order to do so, based on some 
strong reason shown by affidavit, for the rules do not curtail the statutory 
rights, but merely prescribe the procedure. 

In Equity. Suit by Alexander F. Block and another against the 
Arrowsmith Manufacturing Company. On motion to restrain plain- 
tiffs from taking depositions without order of court after expira- 
tion of time for doing so under equity rules. Motion granted. 

Russell M. Everett, of Newark, N. J., for plaintiffs. 
Stephen J. Cox, of New York City, for defendant. 

DAVIS, District Judge. The bill in the above-stated cause was 
filed April 12, 1916, and the answer was filed and the cause was at 
issue on July 20, 1916. The case appeared on the equity trial calendar 
of this court for the November term, 1916, and the January term, 
1917. The equity list has not been called since. On January 24, 1917, 
solicitor for plaintiffs sent notice, as I understand it, by mail from 
St. Louis to the solicitor of defendant, whose office is in New York 
City, of the taking of depositions of 15 witnesses at St. Louis, Mo., 
on February 19, 1917. This notice was received January 27, 1917, 
and the number of witnesses was subsequently increased to 33. Mq- 
tion was made to this court to enjoin the taking of said depositions 
and for other relief. An order enjoining the taking of said deposi- 
tions until the motion could be heard and determined was made. 

The notice was given, counsel for plaintiffs allege, under the au- 
thority of section 863, R. S. U. S., and the opinion in the case of Iowa 
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Washing Machine Co. v. Montgomery Ward & Co. (D. C.) 227 Fed. 
1004, 1007. Section 863, inter alia, provides that: 

'The testimony of any witness may be taken In any dvil cause depending In a 
District or Circuit Court by deposition de bene esse, when the witness Uvea 
at a greater distance from the place of trial tlmn one hundred miles, or is 
bound on a voyage to sea, or is about to go out of the United States," etc 

It was sought in the case of Iowa Washing Machine Co. v. Mont- 
gomery Ward & Co., supra, to introduce certain depositions taken with- 
out order of court and "apparently within the time required by equity 
rule 47 [198 Fed. xxxi, 115 C. C. A. xxxi]." Judge Mayer said: 

"I am of opinion equity rule 47 was not intended to vary or be a limitation 
upon section 863, because, of course, that section, being a lefrlslatlve enact- 
ment, cannot be changed, except by further legislative enactmtent." ' 

Counsel claim, in substance, that under the authority of this sec- 
tion and this case, without application to the court for an order to do 
so, testimony of such witnesses as are mentioned in the section may be 
taken at any time, regardless of equity rules 47 and 56 (198 Fed. xxxiv, 
115 C. C. A. xxxiv). Rules are necessary to orderly procedure in 
taking testimony by deposition or otherwise. Procedure without them 
would be indefinite, jind courts in confusion. The Supreme Court has 
never attempted to take away the rights conferred upon litigants by 
that section of the statute. It has simply sought to prescribe condi- 
tions under which the rights which it gives may be exercised, and 
this power Congress has delegated to the Supreme Court. Section 862 
of the Revised Statutes provides that : 

'The mode of proof in causes of equity and of admiralty and maritime 
Jurisdiction shall be according to rules now or hereafter prescribed by the 
Supreme Court, except as herein specially provided." 

Section 917 of the Revised Statutes provides, inter alia, that: 

•The Supreme Cburt shall have power to prescribe, from tlnte to time, and 
in any manner not inconsistent with any law of the United States, • • • 
the modes of framing and filing proceedings and pleadings, of taking and ob- 
taining evidence," etc. 

In pursuance of this power conferred by Congress upon the Su- 
preme Court, it promulgated our present equity rules on November 
4, 1912. Rule 47 provides that: 

"The court, upon appUcation of either party, when allowed by statute, or 
for good and exceptional cause for departing from the general rule, to be 
shown by affidavit, may permit the deposition of nam^ witnesses, to be used 
before the court or upon a reference to a master, to be taken before an ex- 
aminer or other named officer, upon the notice and terms specified in the 
order. All depositions taken imder a statute, or under any such order of the 
court, shall be taken and filed as follows, unless otherwise ordered by the 
court or judge for good cause shown : Those of the plalntlflP within sixty days 
from the time the cause is at issue; those of the defendant within thirty 
days from the expiration of the time for the filing of the plaintiflTs deposi- 
tions; and rebutting depositions by either party within twenty days after the 
time for taking original depositions expires," 

Rule 56 provides that : 

"After the time has elapsed for taking and filing depositions under these 
rules, the case shaU be placed on the trial calendar. Thereafter no farther 
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testimony by deposltton shall be taken except for some strong reason shown 
by affidavit. In every such application the reason why the testimony or the 
witness cannot he had orally on the trial, and why his deposition has not been 
before taken, shall be set forth, together with the testimony which it Is ex- 
pected the witness will give." 

The questicMi before me is whether or not plaintiff, long after the 
time had elapsed for taking and filing depositions under rule 47, and 
after the case had been placed on the trial calendar for two terms, may 
take depositions by notice to defendant, or its counsel, without "some 
strong reason shown by affidavit" therefor, and without application to 
court for an order to do so. Depositions under such circumstances 
may not be taken. Before depositions under such circumstances may 
be taken, the litigant must, upon application to court, show by affida- 
vits some strong reason why the testimony of the witnesses cannot be 
had orally on the trial, and why their depositions have not been taken 
before. This the plaintiffs have not done, and so far as the court is in- 
formed there is no reason why the depositions were not taken within 
the time required by the equity rules. 

The plaintiffs will therefore be restrained from taking the deposi- 
tions of said witnesses, except in accordance with the provisions of 
equity rule 56. 

In re AI^UBTIS SILK RIBBON MILLS. 

(District Court, E. D. Pennsylvania. July 31, 1917.) 

No. 6684. 

Paticent «=»26--Applicatiow op Pboceeds op Collatebai. Sectjbitt. 

A bank held the bankrupt's note for $14,800, with which bonds In the 
same amount secured by a mortgage on real estate were deposited as 
collateral security, under an agreement that they were to be held as 
security for the payment of the note and any other Indebtedness. The 
bank also held the bankrupt's note for $2,000. Shortly before bankruptcy, 
It sold the collateral bonds at public sale, and purchased them Itself for 
$8,140, and In bankruptcy it sought to prove the balance of the debt of 
$14,800, In addition to the note of $2,000. The mortgaged prc^erty was 
sold, and from the proceeds the bank, as owner of the bonds, received the 
full amount of $14,800. Held, that there was no deficiency on the note 
for $14,800 provable in bankruptcy, as the note and the bonds represented 
the same debt, and the note was merged in the higher security, which had 
been paid. 

In 'Bankruptcy. In the matter of the Alburtis Silk Ribbon Mills, 
bankrupt. C^ certificate of the referee. Order of the referee affirmed, 
and petition dismissed. 

Calvin E. Amer, of Allentown, Pa., for petitioner. 
Reuben J. Butz, of Allentown, Pa., for trustee. 

THOMPSON, District Judge. On June 1, 1910, the Alburtis Silk 
Ribbon Mills executed a mortgage or deed of trust of its real estate to 
Thomas E. Ritter, as trustee, to secure its bonds, amounting to $16,- 
000. Thomas E. Ritter was vice president of the Second National 
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Bank of AUentown, Pa. The Second National Bank loaned the cor- 
poration $16,000 upon a demand note, and received the entire issue 
of bonds as collateral security. Bonds to the amount of $1,200 were 
sold at par ; the bank receiving the proceeds on account of the note, 
which was thus reduced to $14,800, and was accompanied with $14,800 
in par value of the bonds as collateral security. The note contained a 
promise to pay on demand $14,800, and recited the deposit of the bonds 
as collateral security for the payment of the note and all other present 
or future indebtedness or liability of any kind to the holder. The 
holder is given authority to sell the whole or any part thereof, either 
at public or private sale. In case of deficiency, the maker agrees to 
pay to the holder the amount thereof forthwith after such sale. It is 
also agreed that, in case of sale of any of the collateral at public auc- 
tion, the holder, if the highest bidder, may become the purchaser there- 
of in its own right. 

On December 4, 1915, the bank sold the bonds, which it held as col- 
lateral, at public sale, and purchased the same for 55 per cent, of their 
face value, namely, $8,140. This amount, deducting the expenses of- 
sale, $4.13, was credited by the bank on account of the $14,800 note, 
thus leaving a balance due thereon, as claimed by the bank, of $6,664.- 
13. There was one other bidder at the sale of the collateral, but who 
he was and the extent to which the bidding was competitive does not 
appear. On December 23, 1915, Thomas E. Ritter, the trustee under 
the mortgage, who was then the president of the bank, sued out a writ 
of scire facias, and on January 11, 1916, judgment was entered by de- 
fault for the sum of $17,586.66, which represented the real debt of 
$16,000, with interest, insurance premiums, trustee's compensation, and 
attorney's commission. A writ of levari facias was issued on the 
same day, and the sheriff made a levy thereunder and advertised the 
property for sale. 

On January 12, 1916, a creditors' petition in bankruptcy was filed, 
and the corporation was adjudicated a bankrupt on February 2, 1916. 
The bank was at that time the holder of the note for $14,800 and 
another note of the bankrupt for $2,000, dated October 8, 1915, pay- 
able one month after its date. Interest had been paid on the demand 
note to November 1, 1915. The sheriff's sale was stayed on applica- 
tion to this court. The real estate was afterwards sold by the trustee 
in bankruptcy at public sale, discharged of the lien of the mortgage, 
for $21,000. Thomas E. Ritter became the purchaser. He purchased 
the property in the interest of the bank, and sold it to another at a 
profit of about $1,500, the benefit of which went to the bank. The 
bank, as holder of bonds to the amount of $14,800, received that sum. 
with interest out of the proceeds of the sale. 

Being also still the holder of the note for $14,800 and the note for 
$2,000, it presented a claim before the referee in bankruptcy as fol- 
lows: (1) For the balance of $6,664.13 due on the promissory note, 
dated November 1, 1913, for $14,800 on demand, with interest, execut- 
ed by the Alburtis Silk Ribbon Mills, payable to Second National Bank, 
AUentown, Pa. (2) For the amount of the promissory note of $2,000, 
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dated October 8, 1915, payable one month after said date, executed by 
the said corporation and by them indorsed. Objection having been 
made to the first item of Uie claim, the referee made the following 
order : 

*'And now, December 27, 1916, It appearing after rehetrring upon the claim 
of the Second National Bank as filed before tbe referee on the lOtb day of 
March, 1916, for the sum of $8,664.13, and that said claim includes an item 
of $6,664.13, being the difference between the sum of $8,135.87 realized by 
the bank upon a sale to itself of the mortgage bonds of the bankrupt company, 
pledged to the bank as collateral for the two notes upon which the claim Is 
founded, and the sum of $14,800, afterwards received by the bank for said 
bonds out of the proceeds of the sale in bankruptcy of the mortgaged premises, 
and the referee being of the opinion that the payment of $14,800 was in fact 
and in law a payment on account of the notes: Ordered that said claim be 
reduced by the amount of $6,664.13 in its principal sum, to wit, to $2,000, and ' 
that it stand at that figure for all purposes of said bankruptcy in common 
with other unsecured creditors, the parties, however, hereafter submitting a 
calculation accounting for both principal of bonds so as aforesaid received 
and interest thereon, on account of the claim, and when such calculation is 
submitted and approved, the amount of the claim will be fixed anew in the 
amount to be shown by the calculation." 

When the $14,8CX) of the bonds of the bankrupt were delivered to the 
bank, they were secured by the mortgage of the bankrupt's real es- 
tate. The bonds thus secured were taken as collateral for the loan 
of $14,800, and afterwards,, under the terms of the collateral clause 
of the note, became security for the note of $2,000. After the sale of 
the collateral, the bank claims to have become the holder of the bonds, 
not as collateral, but in its own right. The bank sold the bonds to 
itself, and credited the entire amount at which it bid them in upon 
the $14,800 note, so that, as far as the security is concerned, the trans- 
action was in relation to the $14,800 note alone. The bank thereupon 
held obligations of the same debtor, the bankrupt, consisting of the 
notes and the bonds, the demand note and the bonds both being for the 
same debt, namely, $14,800, and the $2,000 note being now unsecured. 
The bank, having received the $14,800 debt in full out of the pro- 
ceeds of the mortgaged premises, is now attempting to collect an alleged 
deficiency of $6,6(54.13, with interest, upon the note, which is merely 
another evidence of the same indebtedness as is evidenced by the 
bonds. 

Having received the full amount of its debt upon the bond, it can- 
not recover the alleged deficiency upon the note, for, in the first place, 
there is no deficiency, as the debt has been paid in full, and the bank, 
being the holder of a higher degree of security for the same debt, 
the note merged in the bond., Jones v. Johnson, 3 Watts & S. (Pa.) 276, 
38 Am. Dec. 760. It is apparent from the evidence that the bank, real- 
izing that the Alburtis Silk Ribbon Mills was in a failing condition 
some months before the bankruptcy, undertook this method of proce- 
dure in order to protect itself upon the $2,000 note due November 8, 
1915. It elected, however, not to treat the $2,000 note as being secured 
by the collateral, and comes in as a general creditor upon that note. 
It is within its right in presenting the $2,000 note as an unsecured 
claim, but, for the reasons stated, can recover upon that alone. 

The order of the referee is affirmed, and petition dismissed. 
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GULDEN et al. ▼. HIJOS DB JOSE TATA S. EN a 
(District Court, B. D. New York. July 30, 1917.) 

1. Shipping «=»141(2) — Liabilitt fob Damage to Cabgo — Improper Stow- 

age. 

Under Barter Act Feb. 13, 1893i. c. 106, 8 2, 27 Stat. 445 (CJomp. St 
1916, 8 8030), a ship cannot relieve itself from liability for damage to 
cargo caused by Improper stowage. 

2. Shipping «=»132(5) — Liability fob Damage to Cargo — ^Burden of Proof. 

A carrier will not be held liable for damage to cargo within the excep- 
tions of the bill of lading, unless the libelant affirmatively shows negli- 
gence which would preclude the setting up of such exceptions; but it is 
sufficient if negligence is shown which was likely to cause the damage, and 
no other cause is shown. 

3. Shipping ^=:»123 — ^Liability for Damage to Cargo — ^Improper Stowage. 

A ship held liable for damage to casks of dlives from the breaking and 
leakage of the casks, on the ground that it was caused by improper 
stowage. 

In Admiralty. Suit by Frank Gulden and others against Hijos de 
Jose Taya S. en C. Decree for libelants. 

Frtincis Bertram Elgas, of New York City (George H. Giknan, of 
New York City, of counsel), for libelants. 

Kirlin, Woolsey & Hickox, of New York City (Robert S. Erskine, 
of New York City, of counsel), for respondent. 

CHATFlElrD, District Judge. Libel has been filed to recover dam- 
ages for part of a cargo of olives shipped on one of the respondent's 
vessels from Spain to New York. On unloading, four hogsheads and 
two barrels were found to be injured; that is, the staves crushed in, 
so that the brine had leaked out and the contents had decayed or 
spoiled. The cargo was transshipped from one vessel to another at 
Cadiz, Spain, and, while the respondent owned both vessels, the proof 
indicates that the damage occurred upon the steamer Asuarco, while on 
a voyage from Cadiz to New York. 

There is testimony that the dunnage was not stowed properly under 
the ends of the barrels, so as to hold them bung up, and that many of 
them were found shifted or turned over upon their arrival. The re- 
spondent claims that such damage was within the exemption from 
liability contained in the bill of lading. The bill of lading stated that 
the goods were received in apparent good order and condition, but 
that the carrier would not be responsible for the contents of the pack- 
ages or their value. 

[1, 2] The Harter Act applied to this ship (The Chattahooche, 173 
U. S. 540, 19 Sup. Ct 491, 43 L. Ed. 801), but will not relieve the 
vessel for bad stowage (The Palmas, 108 Fed. 87, 47 C. C. A. 220). 
Under a bill of lading like that in this case, the carrier, who has re- 
ceived the goods in apparent good order, will not be held responsible, 
unless the libelant shows affirmatively that the ship was guilty of neg- 
ligence which would preclude setting up the exceptions of the bill of 
la ding. The San Guglielmo (D. C.) 241 Fed. 969; The Konigin Luise, 
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185 Fed. 478, 107 C. C. A. 578; The Folmina, 212 U. S. 354, 29 Sup. 
Ct. 363, 53 L. Ed. 546, 15 Ann. Cas. 748. In the present case the 
bill of lading included also a provision excepting the vessel from re- 
sponsibility for leakage, breakage, or any other cause of damage, even 
through the fault of 3ie stowage. 

While but five packages were so damaged that their contents were 
destroyed, there is testimony that many of the casks had been im- 
properly placed or had rolled over during the voyage through lack 
of care in the method of stowing and the distribution of the dunnage. 
In The Konig^n Luise, supra, there was no proof of bad stowage, 
and the case turned upon the possibility of damage by pressure aft- 
er extensive leaking, where no proof of good condition on delivery to 
the vessel was given, to overcome the testimony that the barrels were 
old and patched. 

To always excuse the ship because the loss is fortunately small, and 
to hold that no carelessness is proven, unless some one has seen a 
deliberate violation of the ordinary rules of loading, is practically to 
relieve the ship in every instance and to make the exception in the 
bill of lading a perfect insurance against responsibility. It is much 
easier for the ship to show the actual conditions, and to throw upon 
the shipper the presvmiption that the goods were not delivered in good 
order, than for the consignee to find out what has occurred during. the 
loading and on shipboard. 

[3] In the case at bar the evidence shows such stowage that leakage 
was likely, and of itself might cause the conditions resulting in dam- 
age like that caused by the working of the vessel in The Konigin Luise, 
supra. But the bad stowage in this case would be the proximate cause. 
The vessel met rough weather, but this was to be expected, and pre- 
sents only the question under the Harter Act as above discussed. 

Libelant may have a decree. 



In re SWAIN. 

(District Court, D. Massachusetts. February 28, 1917.) 

No. 22029. 

1. Bankbxtptgt ^=»410 — ^Dischabob— Tims of Filing Petition. 

The bankrupt's attorney first offered for filing a petition for discharge 
after the expiration of the year but within the six months period re- 
ferred to in the Bankruptcy Act July 1, 1898, a 541, § 14, 30 Stat. 550 
(Oomp. St. 1916, ( 9598). The clerk of the court infonrred the bankrupt's 
attorney that it was unnecessary for the petition to set forth the reasons 
relied on as excusing the failure to present the petition within the year, 
or do anything except file the usual petition for discharge after the year 
and within the six months, with the statement that the petitioner was 
unavoidably prevented from filing a petition within one year. The clerk 
also informed the bankrupt's attorney that it was unnecessary at that 
time to present to the court evidence lowing that the delay in filing the 
petition was unavoidable, and that that question would be heard in eon- 
nection with the petition for discharge. The clerk's statements were in 
accordance with the oral Instructions of the late Judge of the district. 
Held that, regardless of the propriety of th e practice, the bankrupt 
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should net be penalized, and the petition for discharge will be treated as 
if presented to the court at the time it was first tendered to the clerk. 
2. Bankbuptcy ^=s>410 — Dischabge— Right to. 

Under Bankr. Act, § 14, declaring that any person nftiy after the ex- 
piration of one month and within the next twelve months file a petition 
for a discharge, and if it shall be made to appear to the Judge that the 
bankrupt was unavoidably prevented from filing it within such time it 
may be filed within but not after the expiration of the six months, a dis- 
charge will not be denied because the ' bankrupt's counsel, through an 
honest mistake as to the law, supposed that the petition for discharge 
could not be filed until equity proceedings in the state court in which 
charges were miade against the bankrupt that would have been sufficient 
if established to defeat the discharge had been terminated, and for that 
reason did not attempt to file the petition for discharge until after the 
conclusion of those proceedings and until after the expiration of more 
than one year after adjudication, for the statute is not limited to cases 
absolutely beyond the bankrupt's control. 

In Bankruptcy. In the matter of the bankruptcy of Charles E. 
Swain. Objections to discharge. Discharge granted. 

Philip B. Carter, of Melrose, Mass., for bankrupt. 

Paul Dawes Turner, of Boston, Mass., for objecting creditor. 

MORTON, District Judge. [1] As to the first objection, the bank- 
rupt's attorney at first offered for filing a petition for discharge which 
recited with some particularity the reasons relied on as excusing the 
failure to present it within the year. He was thereupon informed by 
one of the clerks of this court that it was unnecessary for him to set 
forth said reasons, or to do anything except file the usual petition for 
discharge after the year and within the six months, with the statement 
that the petitioner was unavoidably prevented from filing the petition 
within one year. The petition originally tendered was not pressed, 
and the petition now before the court was filed. The clerk of this 
court also informed the bankrupt's attorney that it was unneces- 
sary to present to the court at that time evidence to show that the delay 
in filing the petition was unavoidable, and that that question would be 
heard in connection with the petition for discharge. The clerk's state- 
ments were based on oral instructions given by the late Judge Lowell 
soon after the present act went into effect, and correctly stated the 
established practice of this court since that time. 

It is doubtful whether the practice is sound (see In re Chase [D. 
C] 186 Fed. 408); but it is clear that the petitioner was prevented 
from bringing the matter to tlie attention of the court within the per- 
mitted time by the clerk's statement to his attorney, and that what the 
petitioner did conformed to the current practice of the court. Under 
such circumstances, he ought not to suffer ; and the petition for dis- 
charge should be treated as if presented to the court at the time when 
it was first tendered to the clerk. 

[2] If the petition is properly before the court, no reason appears 
for not granting the discharge. So the real question is whether, upon 
the facts stated in the report of the referee, "the bankrupt was un- 
avoidably prevented from filing" the petition within the six months' 
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grace period. Strictly construed, the words ia question would, exclude 
all excuses except those approaching actual impossibility, such as in- 
capacitating illness, accident, or other causes entirely beyond the bank- 
rupt's control. The words have never been so severely limited. They 
have, on the contrary, been given a liberal application and have been 
said to include delays in the postoffice, and faults on the part of clerks 
or employes in the office of the attorney making the application. 

"It is not the purpose or policy of the law in such a matter as this to take 
advantage of errors, or mistakes, or misconstructions." Ray, J., In Re Daly 
(D. C.) 224 Fed. 263, 266. 

The petitioner's counsel, through an honest mistake as to the law, 
supposed that the petition for discharge could not be filed until the 
equity proceedings in the state court (in which charges were made 
against the bankrupt, which would be sufficient, if established, to de- 
feat the discharge) had been terminated. He therefore did not attempt 
to file the petition for discharge until the conclusion of those proceed- 
ings. It would, I think, be altogether too strict a construction of the 
statute to hold that on such facts the bankrupt did not have the right 
to petition for his discharge within the six months period. 

An order will be entered nunc pro tunc (see Mitchell v. Overman, 
103 U. S. 62, 64, 26 L. Ed. 369) as of the date of the filing of the pe- 
tition for discharge, September 25, 1916, finding that the petitioner 
was unavoidably prevented from filing his petition within the prescribed 
time ; and a further order granting the discharge. 



In re AMSDELL-KIRSCHNER BREWING CO. 
(District Court, N. D. New York, August 7, 1917.) 

1. Mortgages ^=s>535(1) — Forkclosdbe— Rights of Pubchaskbs— Liens. 

A corporation purchased mortgaged property, without assuming the 
mortgage or the mortgage debt. While it was the owner of the premises, 
buit after it had ceased to use them, water rents, which under the law 
became a lien and charge on the property, accrued. The mortgage was 
foreclosed, and the Judgment provided that the water rents should be paid* 
from the proceeds of the sale; but, at the request of the holder* of the 
mortgage, the water rents were not deducted from the proceeds, and the 
premises were sold to, and bid in by, the holders of the mortgage subject 
thereto. Held that, where they had not paid such water rents» or ob- 
tained any assignment thereof from the city, they had no claim against 
the corporation, or its estate in bankruptcy. 

2. Bankruptcy ^=>33&— Amendment of Claims— Time. 

An application to amend a claim after the expiration of one year, and 
after the disallowance of the original claim and the affirtnance of such 
disallowance, will not be granted, where the liability of the bankrupt 
is not shown, and the trustee strenuously contests the claim. 

In Bankruptcy. In the matter of the Amsdell-Kirschner Brewing 
Company, bankrupt. On application by Lona F. Crounse and another 
to file an amended claim after the expiration of one year, and after 
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review q{ an order of the referee disallowing and expunging their 
claim, and affirming the action of such referee. Application to amend 
denied. 

Visscher, Whalen & Austin, of Albany, N. Y., for claimants, 
Muhlf elder & lUch, of Albany, N. Y., for trustee. 

RAY, District Judge. The facts in this case and those relating to 
this claim are quite fully set forth in In re Amsdell-Kirchner Brewing 
Co. (D. C.) 240 Fed. 492, and it is unnecessary to repeat them here. 
The claim filed was based upon a deficiency judgment against one 
Sniper, who signed the bond secured by the mortgage referred to in 
the case above cited. There was no deficiency judgment against the 
bankrupt, the Amsdell-Kirschner Brewing Company. 

[ 1 ] It was claimed on the argument in that case that the deficiency 
judgment against Sniper arose in part by reason of the accrual of 
water rents on the premises while the property was in the possesion 
of and used by the bankrupt, to whom the title of the premises had 
passed without assumption of the mortgage or mortgage debt This 
court remarked: 

"There Is equity In this contention [that the bankrupt estate ought to pay 
the water rents]; but the trouble is a dalm was not presented based on 
such facts, and no such claim was litigated, even indirectly, and there was no 
request to amend. If the now bankrupt corporation incurred indebtedness for 
water rents, and was liable therefor, I do not see why it is not still liable. 
If claimants should purchase such claim, it could present it in this court." 

It now is made to appear on this application that while the owner 
of the premises, but, it is claimed, after the now bankrupt had ceased 
to use same, water rents accrued in favor of the city of Albany. Un- 
der the law these water rents became a lien and chaise on the prop- 
erty. The claimants here became the owner of the mortgage, and 
foreclosed same, or perfected the foreclosure, and the premises were 
sold pursuant thereto, and bid in by these claimants. The judgment 
provided that the water rents referred to, being a lien on the prem- 
ises, should be paid from the proceeds of the sale as a lien on the 
gremises. The notice of sale and terms of sale so provided, but on 
application of these claimants, and at their request, the amount due 
the city of Albany for water rents was not deducted from the pro- 
ceeds of sale, but the premises were sold to and bid in by these claim- 
ants, subject to said water rents, and by such purchase under such con- 
ditions these claimants, of course, assumed and became obligated to 
pay the water rents, inasmuch as they were a lien on the premises pur- 
chased by them. 

There is no evidence before this court that these claimants have 
paid these water rents, and there is no evidence before this court that 
the city of Albany has ever assigned or transferred to these claim- 
ants its claim for such water rents. Affidavits are also filed to the ef- 
fect that the now bankrupt corporation had in fact ceased to use the 
mortgaged premises prior to the accrual of the water rents referred 
to; m other words, that the now bankrupt corporation received no 
benefit fom the water furnished these premises and for which the Hen 



Digitized by VjOOQIC 



UNITED STATES V. FRENCH 785 

exists. By the terms and conditions of the bond and mortgage these 
water rents became a lien and charge on the premises. 

Under the circumstances shown, it appears that these claimants have 
purchased these premises, in. effect, assuming the payment of the water 
rents, and which are a burden on the premises, and which rents, of 
course, increase the amount the claimants will have to pay ; but it does 
not appear that they have paid same, or that they have purchased the 
claim of the city of Albany for such water rents, and this court is 
unable to see any theory upon which it can hold that the claimants 
have a claim against the bankrupt or the bankrupt estate for such wa- 
ter rents. 

[2] I think it would be a waste of time to allow the amendment to 
the claim, and expend time and money in taking proofs in regard there- 
to, as the trustee in bankruptcy contests the same most strenuously. 

The application to amend the claim must therefore be denied. So 
ordered. 



UNITED STATES v. FRENCH, 

(District Court, S. D. Florida. July 30, 19170 

No. 617. 

2. Post Offzcs ^s5>33— Lbttebs Thbeateninq Pbesidbnt— Fob Whom In- 

TXNDED. 

Under the rule that words of a statute judicially defined before their 
use therein wlU be construed as used In the light of that decision, unless 
the context shows thenf to have been used In some other sense, to oonst^ 
tute the offense denounced by Act Feb. 14, 1917, c. 64, d^ositlng for con- 
veyanoe In the mall a letter containing "any threat" to take the life of or 
to Inflict bodily harm on the President, it must be Intended that the 
letter be ccwnmunlcated to* the President, the person against whom the 
threat is' made, and thereby influence his action, which Intentlom is nega- . 
tived in the case of a letter addressed to a third person, stating. If the 
German people ''can pay $20,000 for W. (the President) wholesale fires, 
or soldier poisoning answer Yes" ; and further stating, "I have an inven- 
tion that will destroy an entire fleet, • • • i>urn cities and poison 
thousands." 

2. WOBDS AND PHBA8E&— "THBBAT." 

'A 'threat" is any nfenace of such a nature and extent as to unsettle 
the mind of the person on whom it operates, and to take away from his 
acts that free and voluntary action which alone constitutes consent 

[Ed. Note.— For other definitions, see Words and Phrases, First and 
Second Series, Threatl 

Walter T. French was indicted for an offense. On demurrer to 
indictment. Demurrer sustained. 

Fred Botts, Asst. U. S. Atty., of Jacksonville, Fla. 
George C. Bedell, of Jacksonville, Fla., for defendant 

CALL, District Judge.' On July 20, 1917, the grand jury indicted 
the defendant for a violation of the act of Congress to punish persons 
who make threats against the President of the' United States, approved 

^s9For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Inaezcs 
243 F.— 50 



Google 



Digitized by VjOOQ 



786 243 FEDERAL REPORTER 

February 14, 1917. The defendant demurs to the indictment. The 
first ground of demurrer is that : 

"The facts stated in said indictment do not constitute any offense against 
any law in existence on April 30, 1917." 

And the third: 

"Neither of the certain letters set forth In said Indictment contains any 
threat to take the life of, or to inflict bodily harm upon, the President of the 
United States ; but the said letters are an invitation, ruse, or decoy to ascer- 
tain the sentiments of the person to whom they are addressed." 

The fourth: 

"The said letters were not addressed to the President of the United States, 
and there is not alleged any Intent that they should ever reach the President 
of the United States." 

The indictment sets out the letters, after alleging the addressing of 
the envelope to one Karl Zapf, at Jacksonville, Fla., and mailing same 
with the intention of having same delivered by the postal authorities, as 
follows : 

"Dear Sir: if the german people can pay $20,000.00 for Wilson [the Presi- 
dent of the United States] w]iolesale tires, or soldier poisoning answer yes by 
cutting or having 6 of the Spanish banuts off at roots, I mean the ones on front 
of lot close to corner of gate way. A pro-Jerman Anarcist" 

And also the following: 

"I have an invention that will destroy an entire fleet, Navy without a noise 
or shot, I can bum cities and poison thousands. I am not crazy or a faker 
but can produce the goods lets get together." 

The question presented by the demurrer is: Does the mailing of 
the envelope containing these two writings violate the act approved 
February 14, 1917? That act is as follows: 

That "any person" who knowingly and willfully deposits or causes to be 
deposited for conveyance • ♦ ♦ any letter, paper, writing, print, missive, 
or document containing any threat to take the life of or to inflict bodily harm 
upon the President of the United States," shall be punished, etc. 

[1] If these letters, separately or taken together, contain a threat to 
take the life of the President, or to do him bodily harm, then the de- 
murrer should be overruled; if they do not, then the demurrer should 
be sustained. The dedsion of that question depends upon what Con- 
gress means by the use of the words "any threat." It is a rule of con-: 
struction of statutes that, if the words used have been judicially de-' 
fined before the legislative body uses them, then they will be construed 
to have been used in the light of that definition, unless the context 
shows them to have been used in some other sense. 

[2] A threat is defined to be any menace of such a nature and ex- 
tent as to unsettle the mind of the person on whom it operates, and 
to take away from his acts that free and voluntary action which alone 
constitutes consent. A. & E. Enc. of Law, 141. No particular words 
are necessary to constitute a threat, but these words must be intended 
for the person threatened. If the commtmication is sent to one with 
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the intention of having it delivered to the person threatened, and it in 
fact reaches him, this would be sufficient Id. 145. 

The cases referred to in the text seem to support the principles an- 
nounced. The communications set out in the indictment, when tested 
by the rules above mentioned, do not measure up to the requirements. 
It is clear, from the reading of those communications, that.it neveil 
was the intention of the writer to have them communicated to the Pres- 
ident. It is clear that the intention of the writer was either to test 
the loyalty of the addressee or gain money from him, on the supposi- 
tion that he was strongly pro-German — Cleaving out the possibility that 
the writer was demented. However, his intention is of no moment 
in this investigation, unless it was that his writings should be com- 
municated to the President, and thereby influence the action of the 
Executive. These communications, it seems to me, negative any such 
intention. The indictment setting out the writings in haec verba, their 
construction becomes a question of law for the court to decide. 

The demurrer to the indictment will therefore be sustained. 



In re DE LEWANDOWSKL 

(District CJourt, D. Massachusetts. July 17, 1917J 

No. 22299. 

Bankbttptcy ^=»410 — Disohabgb— Time. 

Bankr. Act July 1, 1898, c. 541, § 14a, 80 Stat 550 (Oomp. St. 1916, § 
9598), dedarea tbat any person may, after the expiration of one month 
and within the next 12 mfonths subsequent to adjudication, file an ap* 
plication for a discharge in the court of bankruptcy in which the pro- 
ceedings are pending, and. If it shall be made to appear to the Judge 
.that the bankrupt was unavoidably prevented from filing his petition with- 
in such time, It may be filed within, but not after, the expiration of the 
next six months. Section 31a (Comp. St. 1916, § 9615) declares that 
whenever time is enumerated bj days in this act, or in any proceedings 
in bcmkruptcy, the number of days shall be computed by excluding the 
first and including the last, unless the last shall fall on a Sunday or 
holiday, in which event the day last included shall be the next day there- 
after which is not a Sunday or a legal holiday. The bankrupt was ad- 
judicated on June 4, 1915, and her application for discharge was not filed 
until December 5, 191^, though the preceding day was not a Sunday or 
legal holiday. Held that, in such case, the application for discharge 
came too late, being filed more than a year and six months after adjudi- 
cation, for, in computing the time by months, the first day is to be ex- 
cluded and the lust day counted, so that the time expires on the cor- 
responding day in the month in which the stated period occurs. 

In Bankruptcy. In the matter of the bankruptcy of Maidelle De 
Lewandowski. On application for discharge.. Application denied. 

Ralph E. Tibbetts, of Boston, Mass., for bankrupt. 

William C. Mellish, of Worcester, Mass., for objecting creditor. 

MORTON, District Judge. This is an application for discharge. 
The bankrupt was adjudicated on June 4, 1915. The application for 
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discharge was filed December 5, 1916. The preceding day was not a 
Sunday or legal holiday. The discharge i6 opposed upon the ground, 
inter alia, that "it does not appear that the petition for discharge was 
brought within the time required by law." 
The act provides that: 

"Any person may, after tlie expiration of one month and within the next 
twelve months subsequent to being adjudged a bankrupt, file an appUcation 
for a discharge in the court of bankruptcy in which the proceedings are 
pending: if it shall be made ito appear to the judge that the bankrupt was 
unavoidably prevented from filing it within such time, it may be filed within 
but not after the expiration of the next six months. Section 14a, B. A. 

"Whenever time is enumerated by days in this act, or in any proceeding 
in bankruptcy, the number of days shall be computed by excluding the first 
and including the last, unless the last fall on a Sunday or holiday, in whlcb 
event the day last included shall be the next day thereafter which is not a 
Sunday or a legal holiday." Section 31a, B. A. 

It has been held that the rule of computation stated in section 31, 
supra; as to days should be applied when time is limited by months 
or years. Jones v. Stevens, 94 Me. 582, 48 Atl. 170; In re Warner 
(D. CJ 144 Fed. 987; In re Stevenson (D. C.) 94 Fed. 110. See, too, 
Collier, Bankruptcy, pp. 306, 574; Remington, Bankruptcy, § 2423. 
The corresponding provision in the law of 1867 (Act March 2, 1867, 
c. 176, § 48, 14 Stat. 540) was similar, and the construction placed 
upon it by the Supreme Court has been followed in decisions under the 
present act. Dutcher v. Wright, 94 U. S. 553, 558, 24 L. Ed. 130. 
See, too, Cooley v. Cook, 125 Mass. 406. 

All these decisions held that, in computing time by months, the first 
day is to be excluded and the last day counted, so that the time ex- 
pires on the corresponding day in the month in which the stated period 
teiTOinates; e. g., four months from January 1st expired May 1st, 
and a year from January 1, 1915, expired on January 1, 1916. When 
the expiring day falls on a Sunday or holiday, the next day is inducted. 

The applicant for discharge contends that an additional day of grace 
is allowed ; in other words, that neither the day at the beginning nor 
tlie day at the end of the period is counted. In re Holmes (D. C. Vt.) 
165 Fed. 225, so decided. No other decision so interpreting limitations 
of time has been called to my attention. In both the cases cited as au- 
thority by it, the last day fell on a Sunday or holiday, and on that ac- 
count the additional day was allowed. They seem to me authorities 
against the proposition here contended for by the bankrupt. 

The application for discharge was not filed in time, and must be de- 
nied. 
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BEST et al. 7. GREAT KOBTHERN BY. CO. et aL 

(District Court, D. Montana. July 12, 1917.) 

No. 574. 

1, Reicoval of Causes ^=»26 — ^Rioht of Reicoval — ^••Nonbesident" — "Non- 

CinZEN." 

Citizens of Montana Jointly sued in the state court a foreign corporation 
and a citizen of Italy living within the state. Under the statute declaring 
that suits falling within the original jurisdiction of the District Court 
may he removed by the defendant or defendants, being nonresidents of 
the state, defendants removed the cause. Heldy that the' word "nonresi- 
dent" is synonymous with ''noncitizen/' and, though the alien lived within 
the state of Montana, he was entitled to remove the action. 
. [Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Nonresidence ; Nonresident.] 

2. Venue ^=s>26— Aliens-^Actionb. 

If an alien desires to commence an action or bring a suit against a citi- 
zen of the United States, he must resort to the domicile of the defend- 
ant to sue; the alien not being assumed to reside in the United States, 
though dtizens may sue In either the state of ^hich the plaintiCC or the 
defendant was a resident. 

At Law. Action by Altie Best and another against the Great North- 
em Railway Company, a corporation, and another, begun in the state 
court, and removed to the federal court. On motion to remand. Mo- 
tion denied. 

Walsh, Nolan & Scallon, of Helena, Mont., for plaintiffs. 
Veazey & Veazey and W. I4. Clift, all of Great Falls, Mont, for de- 
fendants. 

BOURQUIN, District Judge. Defendants, one a foreign corpora- 
tion, the other a citizen of Italy resident in this state, and who in a 
court thereof has petitioned for naturalization, sued jointly in tort in 
the state court, removed the suit hither, and plaintiffs, citizens of this 
state, move to remand. The suit is of original jurisdiction in this 
court, and the statute provides that such cases, brought in a state court, 
may be removed hither "by the defendant or defendants being non- 
residents of that state." 

[1] Plaintiffs contend that there is no right of removal, for that the 
fendant alieai is not a nonresident of this state ; defendant corpora- 
tion, that, the case being of original jurisdiction herein, the alien's resi- 
dence is merely of venue, a privilege capable of waiver, and that it can 
remove the suit in any event. The statute is the measure of the right 
of removal ; but, having in mind that citizenship, and not residence, is 
the basis of jurisdiction, that the object of removal is to enable one, 
sued in a state of which he is not a citizen, to submit the controversy to 
a tribunal presumably free from local influences and more impartial 
than a court of the state of plaintiff's residence, in the sense of citizenr 
ship, and having in mind the practice and consequences, it is believed 
that, though '^nonresidents" is not an accurate (but sometime) synonym 
for "noncitizens," or for "citizens of other states or foreign states," 
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it is SO intended in the removal statute, perhaps because of more com- 
mon use, more euphonic, or of greater brevity. The practice always 
was and now is that, in suits between citizens of different states, citi- 
zenship alone, and not residence, is material, whether original jurisdic- 
tion or on removal is involved. (A suit can neither be brought in nor 
removed to this court, though one or both parties are resident in this 
state, but neither a citizen thereof, nor alien, save by consent.) 

The cases make a distinction in the matter of alien defendants on re- 
moval, which is believed unwarranted. Most such cases are noted in 
Simpkins' Equity, 808. They seem to overlook the basis of jurisdiction 
and also the reasons for removal, that aliens' residence is immaterial 
either to jurisdiction or venue, and that the doctrine of said cases leads 
to absurd consequences, even to perversion of the statute. For in- 
stance, if "nonresidents" be not construed "noncitizens," a citizen of 
Montana resident in Idaho, sued by a citizen of Idaho in a Montana 
state court, could remove the suit into this court. Conversely, a citizen 
of Idaho resident in Montana, so sued by a citizen of Montana, could 
not remove the suit into this court. 

[2] Furthermore, "an alien * * * is assumed not to reside in 
the United States, and must resort to the domicile of the defendant" 
to sue. Railway Co. v. Gonzales, 151 U. S. 507, 14 Sup. Ct. 401, 38 L. 
Ed. 248; In re Keasbey, etc., Co., 160 U. S. 230, 16 Sup. Ct. 273, 40 L. 
Ed. 402. That is, while citizens of states may sue in the state of the 
citizenship of either plaintiff or defendant, aliens, though living in a 
state, can sue only in the state of defendant's citizenship, and for the 
same reason a citizen may sue an alien wherever process can be served 
on him, though the alien lives, is resident, in another state than that of 
plaintiff or the court. So an alien, resident, in the sense of living, in 
Montana, cannot bring suit in this court against a citizen of Idaho, 
though a citizen of Montana, residing in Idaho, can, all because citi- 
zenship, not residence, controls. 

Remand denied. 



In re COLE JEWELRY CO. 

Intervention of RICHARDSON. 

(District Court, N. D. Georgia. March 15, 1917. On Motion for 
Rehearing, AprU 3, 1917.) 

No. 5642. 

Bankbuptct ^=»345— Claims— Pbiobities— Rent. 

Where a bankrupt's landlord had a distress warrant issued and levied, 
and a person representing four or five of the largest creditors of the 
bankrupt, but not all of the creditors, went into control of the business, 
the landlord was entitled to a lien or right of priority against goods 
levied on and not sold, and acoounts which could be identified as cover- 
ing articles levied on, but had no such right as against the general fund, 
because of the conuningllng of assets In the store. 

In Bankruptcy. In the matter of the Cole Jewelry Company, 
bankrupt. On intervention by Mrs. Josephine Inman Richardson. 
Claim allowed in part, and denied in part. 
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Rosser, Slaton, Phillips & Hopkins, of Atlanta, Ga., for trustee in 
bankruptcy. 

Robert C. & Philip H. Alston, of Atlanta, Ga., for claimant. 

NEWMAN, District Judge. I have gone through this case pretty 
carefully, and I am satisfied that the action of the referee was right, 
except probably as to the amount of the claim. / A careful investigation 
of the balance due Mrs. Richardson for rent — ^that is, rent that was due 
at the time the distress warrant was issued — shows the amount to 
have been $201 principal, and interest, which, as I have calculated, 
makes the gross amount, principal and interest to date, $270.19. Mrs. 
Richardson is undoubtedly entitled to her lien for this amount on the ' 
articles set out in Exhibit A, attached to the referee's certificate, and 
the balance due on the accounts set out in Exhibit B, also attached to 
the referee's certificate. These two amounts together are suificient 
on their face to more than pay Mrs. Richardson's claim. Whether 
that much can be realized, or not, it is impossible to say. 

I do not see how any other claim of a lien for her can be upheld, 
unless it can be determined that Slocum Ball went into control of the 
business and in charge of the stock as the representative of the credi- 
tors generally. Undoubtedly he represented four or five of the credi- 
tors, and a majority in amount of all the creditors ; but the evidence 
fails to show that he was there as the representative of the creditors 
generally. If he had been, the result here would be entirely diflFerent. 
The creditors who put Ball there, and who are responsible, in a way, 
for what he did in connection with the matters in issue here, perhaps 
ought to be required to share Mrs. Richardson's loss, if, in this bank- 
ruptcy proceeding, there was any way to get at them separately ; but 
I do not see how that can be done here in any proper or just manner. 

The attempt to create a trust here, as proposed by counsel for Mrs. 
Richardson, or the rights arising from commingling the assets in the 
store, cannot, as I see it, be sustained. The only clear right that I can 
see to priority is on the articles and accounts I have referred to, and 
even- this assumes the levy to have been valid, about which there is 
some doubt at least. I think it is right, under the facts and circum- 
stances surrounding this matter, to allow the lien to the extent I have 
indicated. 

The action of the referee, except as to the amount, is approved, and 
he should find, as we make it here, that Mrs. Richardson is entitled 
to a lien of $270.19 on the articles and the accounts to which I have 
referred, giving her, of course, the same rights as to the accounts that 
the trustee would have. 

On Motion for Rehearing. 

Since this motion for a rehearing on Mrs. Richardson's interven- 
tion was filed, I have gone over the evidence in this case again very 
carefully, and I am satisfied that, under all the evidence here as to the 
facts in connection with this claim, the levy of the distress warrant, the 
receipt given by Mr. Sloctun Ball, and his relation to the store and 
to the whole transaction, I made no mistake in determining this case 
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on March 15; 1917. Indeed, I am fully satisfied with the correctness 
of that decision. 

Slocum Ball was the representative, at the most, of only five credi- 
tors, although they were large creditors, and there were a number of 
other creditors ; and I do not see how Mrs. Richardson can have any 
rights as against the general fund arising from the sale of the stock 
of goods, unless Ball represented the creditors generally. The articles 
found and identified in the store, and the accounts owing for goods 
sold, which were identified as having been a part of the goods levied 
on, is the extent, in my opinion, to which her rights go. I do not think 
there was any recognition particularly of a trust, on the part of the 
court, as to articles sold which had been levied on; but her right to 
those accounts was recognized because the articles sold and covered 
by those accounts had been identified as part of the property on which 
the sheriff made his levy. If the levy be sustained, as it has been both 
by the referee and by the court, her right as to those accounts is as 
clear to my mind as her right to the particular articles of jewelry 
which had not been sold, and which were part of the goods levied on. 

Therefore, being satisfied that the decision heretofore made is cor- 
rect, the . motion for a rehearing must be, and the same is hereby, 
denied. 



In re HAWKINS. 
(District Court, N. D. Georgia; N. W. D. July 5, 1917.) 
Noa 855, 85& 

1. Bankbxjptot ^=:»165(1) — Pbefebbnck — What Constitotkb. j 

Stockholders In a failing corporation, who had indorsed the corpora- | 

tion's paper, executed security deeds on their individual property to 
secure corporate creditors, with the understanding that the time of pay- 
ment should be extended and further credit given the corporation. The 
transaction occurred a little nrore than a month before the bankruptcy 
of the corporation and of the stockholders individually. Held that, as 
the mortgages would enable the creditors obtaining such liens to secure 
the larger portion, if not all, of their debt to the exclusion of other cred- 
itors of the same class, such mortgages were preferences. 

2. il^AUDULENT CONVEYANCES ^=»27 — MOBTGAQE BY STOCKHOLDEB — ^VaUDITT. 

In such case the mortgages were subject to attack as a fraud on tbe 
creditors of the stockholders, who were insolvent, for they could not as- 
sume debts of the corporation to the exclusion of their own creditors. 

In Bankruptcy. In the matter of the bankruptcy of Miss M. E. ' 
Hawkins and Miss Lucile Hawkins. Petition by the trustee for leave 
to sell real estate free from all liens, and attacking the debts aftd liens 
of certain creditors, with petition to review order of referee in favor 
of trustee. Order of referee upheld. 

In September, 1916, Miss M. E. Hawkins and Mlsa, Lucile Hawkins were of- 
ficers and managers of the Hawkins-King Millinery Company, owning $10,000 
of the capital stock of said corporatioa They also owned a house and lot in 
Atlanta, Ga., and about January, 1916, they borrowed $1,500 from one Rosa 
W. Young, giving a loan deed on said house and lot to secure same, and used 
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this In baying oat other stockholders and financing the corporation. On Oc- 
tober 24, 1916, the . Hawkins-King Millinery Company went into bankruptcy, 
and on the same date the Misses Hawkins filed their individual voluntary pe- 
titions. On September 11, 1916, the Misses Hawkins each indorsed the cor- 
poration's paper to the Exchange National Bank of Rome, Ga., for $2,400. 
On September 14, 1916, a warranty deed was given by them on their prop- 
erty in Atlanta, subject to the deed given to Rosa W. Young, for $867.S4, to 
secure the debt of the corporation to the Tinsley Millinery Ck>mpany for that 
amount, and on September 15, 3916, a third security deed to said property 
in Atlanta, subject to the first two deeds, was given by them to secure a debt 
of the corporation to the Vatter-Lynn Millinery Company, also with the un- 
derstanding that time of payment would be extended and further credit given 
the corporation. A bond to reconvey was given by Rosa W. Toung to the 
bankrupts, but in making the two last deeds this bond was not assigned. 

It appears from the record that the extension of time of payment and ad- 
ditional credit were of value to the corporation and to the Misses Hawkins ; 
that at the time of making these security deeds the Misses Hawkins believed 
they were solvent ; that, together with their interest in the corporation and 
the equity in the real estate, valued at $4,000^ they believed they were solvent : 
that they were not in business on tlieir own account, and owed practically no 
one individually at the time of their bankruptcy. At the time of the making 
of the second and third deeds there was no ordinary way for others of telling 
what their financial condition was, and all the evidence is to the effect that 
the lien claimants did not know or have reason to believe that the Misses 
Hawkins were insolvent. They did not know that they owed the bank. The 
trustee, representing the claim of the Exchange National Bank of Rome, filed 
a petition asking to sell the Atlanta real estate free from all liens, and at- 
tacks the validity of the debts and liens of the Tinsley Millinery Company, 
and the Tatter-Lynn Millinery Company. 

Lipscomb & Willingham, of Rome, Ga., for trustee. 
Walter S. Dillon, of Atlanta, Ga., for interveners. 

NEWMAN, District Judge (after stating the facts as above). [1] 
I have gone carefully into the question in this case, have examined the 
briefs of counsel, have re-examined the report and opinion of the 
referee, and am entirely satisfied that the referee's decision is right. 
The giving of these mortgages was tmdoubtedly a preference, it seems 
to me. 

(2] I am inclined to think that the second point made by the trustee 
is also sound; that is, that the individual bankrupts, the ladies here, 
could not create, a lien on their property, to assume the debt of an- 
other, while they were insolvent, and thereby cut out all of their 
creditors. This would be a fraud upon their individual creditors, 
which the law would not tolerate. All this was done a little more than 
a month before the bankruptcy of both the Hawkins-King Millinery 
Company and the Misses Hawkins individually. There seems to be 
no doubt at all of the mortgages creating a prefereiKe under the bank- 
ruptcy act, that the effect of the giving of the mortgages was to enable 
the mortgagees to secure a larger portion of, if not their entire, 
debt, to the exclusion of other creditors of the same class. 

The action of the referee will stand approved, and it is directed that 
the property- be sold, as ordered by the referee, at the most convenient 
time under present conditions, subject to the mortgage of Mrs. Rose 
W. Young, for the sum of $1,500, which is not contested by any one. 
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In re BOURKB. 

(District Ck>urt, D. Kansas, First DlTlslan. April 26, 1917.) 

Aliens ^=s>68— Naturalization — ^Time fob Pbockkdinq. 

Act June 29, 1906, c. 3592, 34 Stat. 596, requiring application for admis- 
sion to full dtizenship to bei made within seven years after the declara- 
tion of intention, applies to one who filed his declaration of intention be- 
fore the act took effect. 

Petition by Timothy Samuel Bourke for admission to citizenship. 
On final hearing. Petition dismissed. 

POIylyOCK, District Judge. The facts are petitioner filed his dec- 
laration of intention to become a citizen of this country in due form 
of law July 19, 19(H. Based On this declaration of intention, he filed 
his petition in this court for a judgment of naturalization on the 14th 
day of December, 1916, more than seven years after the act of Congress 
of June 29, 1906, in regard to naturalization took effect. The ques- 
tion presented in this case is this : Will the declaration so filed support 
the petition, and warrant the entry of a judgment of naturalization as 
prayed therein, or was the right of petitioner to proceed by petition to 
procure a judgment of naturalization from this court cut off and barred 
by the seven-year period of limitation prescribed in the act of 1906? 

On investigation, I find from the reported decisions the question 
so presented has been ruled by the Circuit Court of Appeals for the 
Second Circuit in Yunghauss v. United States, 218 Fed. 168, 134 
C. C. A. 67, by the Circuit Court of Appeals for the Fifst Circuit in 
Harmon v. United States, 223 Fed. 425, 139 C. C. A. 19, and by the 
District Court for the Eastern District of Arkansas in Re Wehrli (D. 
C.) 157 Fed. 938, against the validity of the petition, and in the case of 
In re Anderson (D. C.) 214 Fed. 662, from the District Court for the 
Western District of Texas, and the case of Eichhorst v. Lindsey (D. 
C.) 209 Fed. 708, from the District Court for the Western District 
of Pennsylvania, holding in favor of its validity. It is also further 
observed in the Harmon Case, supra, a petition for writ of certiorari 
was presented to and denied by the Supreme Court, 241 U. S. 676, 36 
Sup. Ct. 725, 60 L. Ed. 1232. Hence it may be safely said the weight 
of authority is against the sufficiency of the petition to authorize the 
judgment of naturalization prayed by petitioner. 

The gist of the argument made in support of the legal sufficiency of 
the petition is that the act of Congress of June 29, 1906, by its very 
terms is inapplicable to and does not in any manner control or limit 
the time in which one, who had heretofore, under existing laws, filed 
his declaration of intention to become a citizen, may proceed, at any 
time after the filing of such declaration, to complete his right or privi- 
lege of obtaining a judgment of naturalization and admission to full 
citizenship. On the contrary, it is the contention of the government in 
this matter the seven-year period of limitation prescribed in that act 
applies to all future legal proceedings instituted and carried on for 
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the purpose of transforming an alien into a full-fledged citizen of our 
country. While it must be confessed the act does not in express terms 
prescribe a period of time in which any alien, who theretofore has 
declared his intention to become a citizen of this country, shall insti- 
tute his proceeding to obtain a judgment of naturalization, hence the 
question presented is not altogether free from, doubt, yet, if it be held 
the period of limitation prescribed by said act has no application in 
such case, it follows, while one who files his declaration of intention 
after said act took effect must proceed further by instituting his action 
within the statutory period therein named, or be forever barred, but 
one who, many years before the taking effect of said act, filed his 
declaration of intention, may, from the simple fact alone of having 
filed such declaration, delay for any period he may desire the filing of 
his petition for judgment of full citizenship. 

I am convinced the Congress could have hardly so intended. There- 
fore, in harmony with the great weight of authority on the question 
presented, and from the very reason of the matter, I hold the petition 
must be dismissed, because insufficient in law. 

It is so ordered. 



UNITED STATES v, BOSTON & M. R. B. 

(District C!ourt, D. Massachusetts. September 21, 1916.) 

No. 694. 

Bailboads «=»229— Operation— Penalties— Hauling Defective Car— "Near- 
est Available Point for Repairs." 

Within Safety Appliance Act, permitting without penalty a defective car 
to be hauled "to the nearest available point" where it can be repaired, 
availability depends on other considerations than mere distance; and 
whether, for a defective car containing freight destined to points west, 
E., 38 miles west of G., the point where the defect was discovered, rather 
than F., 17 miles east, E. and F. being the nearest repair points, was the 
"nearest available^' point, was a matter of business judgment, on which, 
involving, as it does, many elements, the decision of those in charge of the 
business, if made in good faith, is entitled to serious consideration. 

. At Law. Action by the United States against the Boston & Maine 
T^ailroad. Judgment for defendant. 

Geo. W. Anderson, U. S. Atty., of Boston, Mass., for the United 
States. 

Charles S. Pierce, of Boston, Mass., for appellee. 

MORTON, District Judge. This is a suit for penalties under the 
Safety Appliance Act. Judgment h^s been rendered for the plaintiff 
by agreement on the first and third counts' of the declaration. The 
questions here presented arise under the second count, which in sub- 
stance alleges that the defendant hauled over its railroad, from Gard- 
ner, Mass., to East Deerfield, Mass., a box car which was out of re- 
pair by reason of a coupler being missing from the A end of said car. 
The case is submitted on an agreed statement of facts, being those con- 
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tained in the rqx)rt of the inspectors of the Interstate Commerce Com- 
mission, from which the following appear: 

The car in question was billed from Smith Mills, Me., to Lake Junc- 
tion, N. Y. It was in a train which left Boston during the night of 
August 23, 1916; it became defective and was left behind at Gard- 
ner, with one drawbar pulled out, between 1 and 2 o'clock the next 
morning. Subsequently it was turned around and was attached by its 
good coupler behind the caboose on the end of a freight train going 
west from Gardner at 7:40 a. m. on August 24th. On this train it 
was taken to East Deerfield, where it was repaired. This is the move- 
ment on which the complaint is based. The car contained about 45 
pieces of freight, including one cask of gasoline. Gardner is not a 
repair point for such defects as this car developed. The nearest such 
point was Fitchburg, which is 17 miles east from Gardner ; East Deer- 
field is 38 miles west. The freight in the car was destined to pomts 
west. 

The contention of the plaintiff is that the car ought to have been 
taken to Fitchburg, because the distance was shorter. Obviously some 
movement of the car in its defective condition was necessary ; it was 
beyond repair with the facilities at Gardner. The defect occurred dur- 
ing the night ; , the car was loaded with freight, on some of which 
speedy delivery may have been important. There were unloading fa- 
cilities at Gardner, but it does not appear that there was any car there 
into which the freight could have been transferred from the defec- 
tive car. What was done involved hauling the car about 20 miles fur- 
ther than the distance to Fitchburg; but it ''gained on the vo3rage," 
and does not appear to have substantially increased the risk of injury 
to employes. 

The statute permits a defective car to be hauled, not simply to the 
nearest point where it can be repaired, but "to the nearest available 
point." The word "available" cannot be ignored. It has been ju- 
dicially defined (in connection with the word "assets'*) as follows: 

**The word 'available* must have been inserted for some limiting or qualify- 
ing purpose. It must have been intended as including certain assets and ex- 
cluding others, else there was no reason for its use. The ordinary meaning of 
•available' is 'usable, capable of bein^ used to advantage.' Hamilton v. Me- 
nominee Falls Quarry CJo., 106 Wis. 352, 359, 81 N. W. 876, 878. 

Availability obviously depends, under the statute, on other consid- 
erations beside that of mere distance. Whether Fitchburg was, under 
all the circumstances, the "nearest available" point for the repair of 
this car, was a matter of business judgment. Upon such a question, 
involving as it does many elements, the decision of those in charge of 
the business, if made in good faith, is entitled to serious consideration. 
It is not shown to have been wrong in this instance. 

Judgment for the defendant on second count 
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In re COOPER. 

(District Ooort, D. Massadmsetta February 28, 1917.) 

Na 23714. 

BAmutiTPTOT ^=»347*-Pbbfbbbed OLAiuB-dLAnta or Assiaim. 

A claim for the necessary expense for an appraisal of the property of 
a bankrupt, which prior to bankruptcy was transferred to a o(Hnnlon-law 
assignee, is entitled to be preferred, though presented by the appraiser di- 
rectly against the bcmkrupt estate; for such appraisal was for the 
benefit, not only of the assignee, but of the bankrupt estate, establishing 
the amount and value of the property. 

In Bankruptcy. In the matter of the bankruptcy of Nathan Coop- 
er. Proceeding to review order of referee denying claim of com- 
mon-law assignee. Order reversed, and claim allowed. 

Leon R. Eyges, of Boston, Mass., for common-law assignee, 
George I. Cohen, of Boston, Mass., for trustee. 

MORTON, District Judge. The common-law assignee sold all the 
chattel property and reduced the entire estate to money. An adequate 
appraisal of the property which originally came into his hands seems 
to have been desirable, both for his protection and for the informa- 
tion of the trustee, if bankruptcy proceedings should be instituted. 
The charge for it appears reasonable, and there is no suggestion that 
the amount is excessive, or that the work was not well done. It seems 
to me that in this case an appraisal was reasonably necessary, in con- 
nection with the proper preservation and care of the property received 
by the assignee, and that the assignee, if he had paid the expense of 
It, should have been allowed therefor in his account with the trustee. 
If so, under Randolph v. Scruggs, 190 U. S. 533, 539, 23 Sup. Ct. 710, 
47 L. Ed. 1165, the claim is entitled to be preferred, although pre- 
sented by the appraiser directly against the bankrupt estate. 

The order of the referee is reversed, and the claim is allowed. 



THE BUENA VENTURA, 

(District Ck)urt, S. D. New York. February 28, 1916.) 

SxAMEN ^=:>11— Who abe Seamen— WntELESs Telegraph Operatob. 

Libelant was a wireless telegraph operator who went on board respond- 
ent vessel pursuant to a contract between her owners and the Marconi 
Wireless Telegraph Company, by which he was required to sign the ship's 
articles, was classed as an officer, and messed with them. It was fur- 
ther provided that, should the vessel render salvage services through the 
use of the wireless apparatus, the Marconi Company was to have a share 
of the money earned. libelant signed the articles at a stated wage of 
25 cents per month, which was not collected. He was in fact hired and 
paid by the Marconi Company, which supplied him and the apparatus for 
a stated sum per month. Libelant also operated the launch when In port 
through a private arrangement with the captain and for which he was 
plild. He became sick and was discharged and taken to a hospital. Held, 
that he was a member of the crew, and, as a seamen who fell ill in the 
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serrice of the ship, was entitled to maintenance and care at the expense 
of the vessel. 

2. Skamen $=»11— "Crew"— Who Constttdte Grew of Ship. 

By the "crew" of a vessel, those persons are naturally and primarily 
meant who are on board her aiding in her navigation without reference 
to the nature of the arrangement under whicdi they are on board. 

[Ed. Note.— -For other definitions, see Words and Phrases, First and 
Second Series, Crew.] 

3. Seamen ^=>11— Who are Seamen. 

A man who serves a ship in her navigation as the result of a contractnal 
engagement of any kind is a member of the crew and entitled to the 
privileges of a seaman: 

[Ed. Note. — ^For other definitions, see Words and Phrases, First and 
Second Series, Seamen.} 

In Admiralty. Suit by George Gerson against the steamship Buena 
Ventura. Decree for libelant. 

Silas B. Axtell, of New York City, for libelant. 
Russell T. Mount, of New York City, for claimant 

HOUGH, District Judge. The pleadings present a somewhat novel 
application of the doctrine that vessel and owners are liable in case 
a seaman falls sick in the service of the ship to the extent of his 
maintenance and cure and wages, at least so long as the voyage is 
continued. The Osceola. 189^ U. S. at 175, 23 Sup. Ct. 483, 47 L. Ed. 
760. The last phrase of this sentence has no application to the mat- 
ter in hand, because Gerson was discharged sick at an intermediate 
port and was cured before the voyage ended. 

[1] Libelant was a "wireless operator" who came on board the 
Buena Ventura in pursuance of a contract between her owners and 
the Marconi Wireless Telegraph Company of America. By this 
agreement Gerson was required to sign the ship's articles, he was 
classed as an officer, and messed with them ; assistance, if any, of the 
wireless apparatus operated by him was to bring to the Marconi Com- 
pany "a fair and reasonable proportion of salvage moneys" that might 
be awarded to the shipowners; and, finally, a part of his_duty was 
to instruct an officer of the ship in the art of sending messages by wire- 
less apparatus. 

Libelant did sign the articles, but purely as a fdrmality; his stated 
rate of wage is 25 cents per month, which as a matter of fact was 
never collected; he received board and lodging from the ship, and 
a regular stipend from the Marconi Company. 

It is quite true in one sense that the Marconi Company hired out 
their apparatus and a man to go with it at $100 a month. 

It appears that Gerson did not find his duties as wireless operator 
so engrossing but that fie could do other things, and by an arrange- 
ment between himself and the captain he operated the launch while 
in port, receiving therefor $15 a month. No such bargain is men- 
tioned in the articles, and it does not affirmatively appear that the 
shipowners knew anything about it. 
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Gerson fell ill of iritis, an inflammation of the iris. It appears that 
he once told the master that on another vessel he had received some 
acid in one of his eyes from which he had suffered annoyance. There 
is no evidence to show that the iritis was connected with this earlier 
difficulty. There is no medical testimony, but I think it a matter of 
common knowledge that iritis is a difficulty frequently, if not usually, 
resulting from long-continued exposure to brilliant sunlight. 

In my judgment Gerson fell ill "in the service of the ship," and is 
therefore entitled to maintenance and cure if he is to be regarded as 
a seaman or a member of the crew. 

[2] The word "crew" is explicitly considered in United States v. 
Wmn, 3 Sumn. 209, Fed. Cas. No. 16,740. What Justice Story there 
said has not been improved upon, though the language of Dodge, J., 
in The Bound Brook (D. C.) 146 Fed. at 164, may be quoted as a 
fair summary : 

''When the 'crew' of a vessel Is referred to, those perscms are naturally and 
primarily meant who are on board her aiding in her navigation, without refer- 
ence to the nature of the arrangement under which they are on board." 

The word "seaman" undoubtedly once meant a person who could 
"hand, reef and steer," a mariner in the true sense of the word. But 
as the necessities of ships increased, so the word "seaman" enlarged 
its meaning. Even in Bean v. Stupart, 1 Doug. 11, it was held that a 
warranty to carry "30 seamen besides passengers" meant that the 30 
seamen included a cook, a surgeon, and other employes, and did not 
mean merely able seamen. And a cook was explicitly held to be a 
seamen in this court by Betts, J., in Allen v. Hallet, Abb. Adm. 573, 
Fed. Cas. No. 223. By the same course of reasoning an employe 
on a barge may be regarded as a seaman. The Walsh Bros. (D. C.) 36 
Fed. 607. Also, a cooper. United States v. Thompson, 1 Sumn. 168, 
Fed. Cas. No. 16,492. See, also. The Mary Elizabeth (C. C.) 24 Fed. 
Z97. This court has even decided that a bartender may rank as a 
seaman, in The J. S. Warden (D. C.) 175 Fed. 314. 

But the reason of the matter is shown best by Judge Benedict's de- 
cision in The North America, 5 Ben, 486, Fed. Cas. No. 10,314, where- 
in he held that a fireman was a seaman. 

The reason for such generous interpretation of so simple a word 
as "seaman" is that every one is entitled to the privilege of a seaman 
who, like seamen, at all times contribute to and labor about the op- 
eration and welfare of the ship when she is upon a voyage. \Vhen 
mariners in the old sense of the term were* the only persons who en- 
abled the ship to go in safety, then they were the only seameii ; when 
firemen contributed quite as much as the deck hands to that end, they 
became seamen in the eye of the law. And in my judgment a wire- 
less operator is to-day a far more important person in the safe opera- 
tion of a voyaging vessel than is any one imaginable fireman, cook, or 
the like. 

If therefore the shipowner had directly hired this libelant as a 
wireless operator and put him on the articles not at the nominal sum 
of 25 cents a month, but at the wage he actually received from the 
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Marconi Company, there would be no doubt of his right to the priv- 
ilege of a seaman; to be regarded as a member of the crew, and to 
be entitled to maintenance and cure as such. 

Claimant's argument is that the right in question is a contractual 
right and has always grown out of and can only be justified by the 
seaman's contract of employment. 

I think this is true, but I fail to discover in any reported case, or in 
the reason of the matter, any justification for the idea that the measure 
of right depends, not on the fact of service, but on the quantum of 
wage paid therefor. 

It is urged that a vessel can clear from no port of the United States 
without having the entire ship's company set forth in the articles. This 
also is true, but does not, I think, advance the matter, for if Gerson 
belonged to the ship's company he belonged to the crew. 

The fact is that Gerson served the ship; he was subject to dis- 
cipline under the orders of the captain, and his business was to as- 
sist in a very important manner in navigating the vessel. It is tfiis 
relation, and not the 25 cents a month, paid or unpaid, which made 
him a member of the crew entitled to the privileges of a seaman. 

[3] It is preferred to put decision on this broad ground; i. e., that 
a man who serves the ship as the result of a contractual engagement 
of any kind, and serves her in her navigation, is a member of the 
crew and entitled to the privileges of a seaman. 

In this case, however, it is plain that the arrangements made be- 
tween the shipowners and the Marconi Company may well have 
conferred upon Gerson a status and a relation to the ship quite suffi- 
cient to justify his present demand without laying down the compre- 
hensive principle hereinabove stated. 

When this agreement is studied, it is seen that the shipowners 
really hired Gerson and the apparatus; they did not covenant to pay 
Gerson directly, but they agreed to pay, and in addition to this pay- 
ment they specifically agreed that the libelant should rate as an of- 
ficer, that he should sign the ship's articles, etc. In other words, the 
agreement shows that the parties thereto considered him a member 
of the crew whose business it was (inter alia) to assist in salvages. 
To be entirely logical, claimant would have to argue that, in the event 
of the Buena Ventura's making a salvage and getting an opportunity 
to salve by reason of the wireless apparatus, tfie Marconi Company 
should share in the salvage moneys, but that the wireless operator 
should have no share at all. It seems to me that such a proposition 
would be monstrous ; yet, if Gerson is no more than the employe of 
the Marconi Company, such must be the result under this agreement 

The libelant may take a decree for $297.71, with costs. 
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THE MANCHIONEAL. 

(Clrcalt Court of Appeals, Second Circuit June 11, 1917.) 

No. 23a 

1. Collision ^=s>83~Steam Vessels Meeting— Excessive Speed in Foo. 

A steamship and a pilot boat meeting nearly end on In a fog so dense 
that they did not see each other until within 500 feet both held in fault 
for a collision for excessive speed after they heard each other's fog sig- 
nals in violation of article 16 of the Inland Rules (Act June 7, 1897, c. 
4, § 1, 30 SUt. 99 [Comp. St 1916, f 7889]), and the pilot boat also for 
falling to keep a proper lookout 

2. Collision €=^108 — Fault— Ebbob in Extremis. 

To excuse a false maneuver by a vessel in danger of collision as an 
error in extrenfis, it must have been produced solely by the fault of the 
other vessel. 

3. Collision <&=»82(2) — Excessive Speed in Foo— RxnuB of Moderate Speed. 

Speed in a fog ,is always excessive in a vessel that cannot reverse her 
engines and come to a standstill before she collides with a vessel that she 
ought to have seen, having regard to fog density. 

4. Shipping ^=»79— Liabilities of Vessel— Loss of Wibelbss Apparatus 

Furnished Undeb Contract. 

A vessel owes the duty of reasonable care for the preservation of a wire- 
less apparatus owned by a telegraph company but placed on the vessel 
under a contract with the owner for its service, and, if it is lost through 
the affirmatively proved fault of the vessel or her owner, both are 
liable therefor.. 
IS. Pilots ^=^916— Liability fob Impbopeb Navigation of Vessel. 

A pilot is responsible only for his personal negligence in the navigation 
of the vessel, and that must be affirmatively shown. 
6k Pilots ^=92^— Pilots' Associations— Liability fob Negligence of Mem- 
bers. 

A pilots' benevolent association whose members, Instead of taking their 
fees as earned, pool them in the association, which after paying expenses 
distributes the fund among those on the active list according to the numr 
ber of days they have worked, is not liable for the negligence of one of its 
menrbers while in the service of a vessel. 

Appeals from the District Court of the United States for the South- 
em District of New York. 

Suits in admiralty for collision by the United New York Sandy Hook 
Pilots' Association and the United New Jersey Sandy Hook Pilots' As- 
sociation, owners of the pilot boat New Jersey, and by the Marconi 
Wireless Telegraph Company of America, against the steamship Man- 
chioneal, the Actieselskabet Dampskibs Manchioneal, claimant, with 
Charles Beebe, the United New Jersey Sandy Hook Pilots' Benevolent 
Association, and John F. Hopkins, as president, etc., impleaded. De- 
cree against the Manchioneal alone, and her claimant appeals. Modi- 
fied and affirmed. 

Appeals from a decree in admiralty entered in the District Court for the 
Southern District of New York, holding the steamship Manchioneal solely at 
fault for a collision with the steam pilot boat New Jersey (resulting in the 
sinking of that vessel), and refusing to hold either Beebe, the pilot then on 
the Manchioneal or the "United New Jersey Sandy Hook Pilots' Benevolent 
Association," of which Beebe was a member, responsible in whole or in part 

^ssFor other cases see same topic ft KST-NUMBEA in aU Key-Kumbered Digests ft Indexes 
243 F.— 51 
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for the resulting damages. The Benevolent Association Is unincorporated, and 
It and Beebe were brought In by petition under the fifty-ninth rule. 

The New Jersey was a propeller about 150 feet long and 475 tons gross, 
built for the pilots, 'and used only in their business. She was owned by the 
two libelants, both corporations, and created for the purpose of holding title to 
the vessels used by the Sandy Hook pilots of this port 

Beebe is a New Jersey pilot, and all such pilots may, and as a matter of 
fact do, belong to the unincorporated New Jersey Benevolent Association above 
named. 

The trustees of this association own all the stock of the incorporated libelant 
"United New Jersey Sandy Hook Pilots' Association," and this company owned 
three-tenths of steamship New Jersey ; the other seven-tenths being the prop- 
erty of the libelant ''United New York Sandy Hook Pilots' Association," all of 
whose capital stock is owned by an unlncon)orated New York "Benevolent 
Association," which is the counterpart of the New Jersey entity. 

Pilots are licensed In both states by legislative authority and are sub- 
ject to discipline by commissions appointed by the state executive. They are 
not obliged to Join either "benevolent association," and can ply their ^ trade 
independently if they can find means so to do. Such procedure, however, is 
Impracticable, and the pilotage business of this port has since a date prior 
to this collision been done by pilots serving in turn according to an agree- 
ment among themselves, all of them belonging to one of the unincorporated 
"benevolent associations" aforesaid and turning their earnings into one of 
two common funds (1. a, those of New York anjj New Jersey) out of which the 
expenses of their pilot boats are paid, and from one of which each pilot (ac- 
cording to the state giving him license) receives a stipulated income based <m 
the number of days per month he has worked; if the gross earnings of all 
are sufficient to pay the same in full ; if not, all suffer ratably. 

Membership in the Benevolent Association carries with it sick benefits or 
insurance, a retirement or old-age pension, and an interest in the property of 
the association payable to a member's personal representatives on death, or to 
himself if he resigns during his lifetime from what is practically a very rigid 
trade guild. The membership agreement in these ''benevolent associations" 
forbids any alienation or hypothecation of interest ; the rights and privileges 
obtained by admission are purely personal. 

The petition under Rule 59 alleges personal negligence on the part of Beebe 
as* pilot in charge of the Manchioneal, and is an effort to hold the Benevolenj 
Association responsible for Beebe's fault. 

The New Jersey carried a radio plant belonging to the Marconi Wireless 
Telegraph Company. It went down with the boat, and to recover its value 
the Marconi Company filed an independent libel, subsequently consolidated 
with the action of the New Jersey's owners. By the written contract between 
shipowners and Marconi Company the apparatus was to remain absolutely the 
property of the latter; but the owners (in the language of the contract) re- 
quested that it be put on board "to furnish service" to and for their steamer 
and its business at a stipulated price per month, paid by the owner. This con- 
tract also contained the usual clause, "Operators to sign ship's articles." 
Whether this was done is not proved ; but we assume that the New Jersey had 
a license only, and that the formality of signing articles was not observed. 

Uncontradicted facts surrounding collision are that it occurred about 8 
a. m., of a calm summer day at a point somewhat to the westward of and near 
to the whistling buoy, which is two statute miles beyond the outer buoys of 
Ambrose Channel, and in line with the southerly side of said channel. The 
tide was flood, but of no great strength; the wind and sea were negligible. 
The weather was foggy, but as to* how much it interfered with vision there 
is no agreement 

The Manchioneal, a fruit steamer about 265 feet long, nearly light, was 
bound to sea by Ambrose Channel. The "New Jersey was coming into or 
toward harbor, and passed the whistiing buoy aforesaid to the southward ; L 
e., having it on her starboard side. When the Manchioneal was still in Am- 
brose Channel, and the New Jersey passing the whistling buoy, they were on 
opposite parallel courses, but were not then visible to each other; and 
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whether they were then "end on" or otherwise is matter of dispute. The 
Manchioneal struck the New Jersey on the latter's starboard side at substan- 
tially right angles. The pilot boat was of wood, and the prow of the steel 
freighter cut in deeply ; the New Jersey foundered in four or five minutes, yet 
the force of impact was not very great 

The Manchioneal put her helm hard aport, and went ahead full speed for at 
least a few turns, before collision. The New Jersey was traveling under a 
slightly starboard helm before she saw the Manchioneal, and before collision 
put it hard astarboard, and hooked up. Both vessels had been blowing fog 
whistles with regularity, and each heard the other before seeing her; but 
how often whistles were heard before sight is not agreed on. 

The Manchioneal had master and pilot on the bridge, a quartermaster at the 
wheel, and the first officer as lookout on the forecastle head. The New Jersey 
had no one on her forecastle, and was navigated by her mate, who was per- 
sonally at the wheel. Standing by him in the house was a pilot who said he 
was acting as lookout because the "boys" (i. e., the hired crew of the pilot 
boat) were at breakfast. The forecastle head of the New Jersey was a turtle- 
back, and its sloping deck is given as the reason for not maintaining a look- 
out there ; it was never done. It is also said that when "the turtleback gets 
wet it gets slippery." The capstan head, however, rose above this curving 
deck, and any work with that appliance would require th.e presence of work- 
men on the turtleback. The sea being calm and no rain falling, there was 
nothing to make the turtleback slippery on the morning in question except 
(perhaps) the fog vapon 

Both vessels were capable of about twelve knots, and at "half speed" the 
New Jersey would make about eight She was a "heavy boat" and held her 
way well ; but the actual speeds of the two vessels after the Manchioneal got 
near the end of Ambrose Channel and the New Jersey had the wliistling buoy 
abeam is a matter of dispute and uncertainty. 

Haight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for the Manchioneal. 

Burlinghara, Montgomery & Beecher, of New York City (Chauncey 
I. Clark and Charles C. Burlingham, both of New York City, of coun- 
sel), for the New Jersey and Marconi Wireless Telegraph Co. 

Lindsay, Kalish & Palmer, of New York City (J. Culbert Palmer, 
of New York City, of counsel), for Beebe and United New Jersey 
Sandy Hook Pilots' Benev. Ass'n. 

Before COXE, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
usual navigation rules apply to this matter, inasmuch as steamer and 
pilot boat had not in effect agreed to navigate with reference to the lat- 
ter's peculiar occupation. It is not a case of special circumstances, as 
in The Monterey, J61 Fed. 95, 88 C. C. A. 259. 

[1] Each vessel heard the other's fog whistles forward of the beam, 
when neither had ascertained the other's position, and each was there- 
fore bound to ''stop her engines and then navigate with caution until 
danger of collision (was) over." And cautious navigation meant that 
such speed should be maintained as would enable each vessel to stop 
within the distance that the other could be seen. 

The fog density is not certain, yet the uncertainty has a bearing up- 
on the case. There were but two men on the New Jersey whose busi- 
ness it was to pay attention to the navigation of that vessel ; i. e., the 
mate at the wheel and the pilot at his side, who was acting as lookout. 
Botfi substantially begin their story of collision with the whistling buoy 
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abeam; yet one says he saw it at a distance of not over 150 feet on 
the starboard side, while the other also saw it with the same bearing 
at a distance of a quarter of a mile ; and both maintain that the Man- 
chioneal came into sight three points on their starboard bow, and from 
1,200 to 1,500 feet away. Their story of collision is that the steamer 
maintained her course until she was about two points forward of their 
beam, and then turned at high speed and ran down the New Jersey 
with a right angled blow, before she could escape, even with the as- 
sistance of a hard astarboard wheel and a hook-up bell. 

This story of collision is physically impossible. The Manchioneal 
was of no peculiar construction, and, to turn the eight points neces- 
sary to produce the collision asserted by these witnesses, an ordinary 
vessel of her size would advance considerably more than 1,000 feet in 
the process of swinging eight points under a hard oyer wheel. Knight's 
Modem Seamanship, p. 195. 

Since by admitted compass bearings the two vessels were on opposite 
parallel courses, it follows that if the New Jersey passed the whistling 
buoy within 150 feet or less she could not, at any time, have had the 
Manchioneal three points on her starboard bow; for the latter was 
admittedly steering the Ambrose Channel course near the southern line 
of buoys. On the other hand, if the whistling buoy was seen a quarter 
of a mile on the pilot boat's beam, there is no excuse for not having 
seen the infinitely larger Manchioneal much more than 1,500 feet away 
— ^and the question of fog practically disappears from the case. From 
this dilemma the New Jersey cannot escape. 

The point is settled by the testimony from the Manchioneal, which 
is full to the effect that, although whistles were heard from a vessel that 
turned out to be the New Jersey, that craft was not seen and could not 
be seen until she was no more than two lengths (or a little over 500 
feet) away, and she then bore a quarter of a point on the starboard 
bow. This corresponds with the New Jersey's admitted compass 
course, continued from a point about 150 feet from the whistling buoy; 
produces a meeting end on or nearly so (i. e., within a quarter of a 
point), and article 18 applied — if there was then room and time to 
follow the rule. 

We consider it established that the vessels did not see each other 
until they were about 500 feet apart, and within a minute or perhaps 
less of collision; but, if it be admitted that the New Jersey saw the 
Manchioneal at 1,500 feet, it was incumbent upon her (if she intended 
to pass starboard to starboard) to give a passing signal, and wait for 
assent to such departure from the rules. The Gladiator, 203 Fed. 690, 
121 C. C. A. 648. Therefore libelants' case is not advanced by adopt- 
ing so much of their own evidence. 

[2] But if, as we find and hold, the vessels did not see each other 
until they were about 500 feet apart, we consider them both at fault 
for having permitted such a situation to arise. Down to that time it 
may be admitted that each master thought himself proceeding at mod- 
erate speed in a fog; but, when they were in sight of each other, the 
Manchioneal hard aported, the New Jersey hard astarboarded, and both 
rang for full speed ahead ; and now each avers that, if this action was 
error, it was error in extremis. But that phrase always implies that 
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tlic false maneuver must be produced solely by the fault of the other 
vessel (The Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468, 28 L. Ed. 
812) ; and when each of the colliding craft does in the very jaws of 
collision, what each tries to excuse by pleading in extremis, both are 
necessarily in fault for unnecessarily getting into a position which pro- 
duced false maneuvers in both, 

[3] Exactly what were the speeds of the colliding vessels cannot be 
ascertained; but they were such that each master took the desperate 
course of tr)dng to pass the other's bow. The fcict that such endeavors 
were made is proof that neither thought collision could be avoided by 
reversing, in which cAnclusion we agree. 

This is not a compliance with the rule, so often announced, that 
speed is always excessive in a vessel that cannot reverse her engines 
and come to a standstill before she collides with a vessel that she ought 
to have seen, having regard to fog density. The Nacoochee, 137 U. S. 
330, 11 Sup. Ct. 122, 34 L. Ed. 687; The Etruria, 147 Fed. 216, 77 C. 
C. A. 442. 

This finding renders it unnecessary to dwell upon the fault of bad 
lookout charged against the New Jersey. The point is mentioned only 
to state our opihion that by the overwhelming weight of authority it is 
settled that the proper place for a lookout is, under ordinanr circum- 
stances—on the bow. The Vedamore, 137 Fed. 844, 70 C. C. A. 342; 
St. John V. Paine, 10 How. at 585, 13 L. Ed. 537. See, also, The Ar- 
thur M. Palmer (D. C.) 115 Fed. 417; The George W. Roby, 111 Fed. 
601, 49 C. C. A. 481; The Michigan, 63 Fed. 280, 11 C. C. A. 187; 
The George M. Dallas, Fed. Gas. No. 5338, Nor can it be accepted, 
as an excuse for not maintaining a lookout in what is usually the best 
place, that a vessel is so constructed as to render that position uncom- 
fortable. There is not the slightest evidence that the New Jersey's 
turtleback was more than that. 

[4] Our finding that both vessels were in fault requires some con- 
sideration of the claim of Marconi Company. The relation of the 
wireless apparatus to the vessel upon which it is installed is perhaps 
not easy to define in terms of historic law, because the relation itself 
is so recent. Although the Marconi operator was a member of the 
crew, and for many purposes a seaman,^ the apparatus was not his, 
and cannot be regarded as the "personal etlects" of a sailor. Neither 
was the wireless plant "cargo," "freight," or "baggage," as those words 
have long been understood. Yet it was received on board pursuant to 
a contract which imposed upon the ship and her owners the duty of 
reasonable care. The shipowner is not an insurer, but if, at termi- 
nation of contract or employment, he is unable to return the apparatus . 
through any fault of his own, both he and his ship are liable for af- 
firmatively proved negligence. The Marconi Company is therefore 
entitled to recover in solido against the Manchioneal, with the usual 
right of recoupment against the New Jersey's recovery. 

[5] There remains the petition against Beebe and the Benevolent 

1 See The Buena Ventura, District Court, S. D. N. Y., Feb. 28, 1916, 243 Fed. 
797, holding a wireless operator to be a seaman in respect oX claims for 
maintenance and cure. 
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Association. So far as Beebe is coiicemed, we have discarded his evi- 
dence in arriving at our conclusions upon the facts of this cause. The 
negligence of which he is specifically accused is in giving the orders to 
hard aport and full speed ahead. According to his story, both of these 
commands were given by the captain against his protest. Inasmuch as 
the master of the Manchioneal approved of tiie orders, it makes no dif- 
ference who gave them. The master had not relinquished command 
of his ship by the employment of a pilot, and, if (as clearly appears 
here) he approved of what the pilot did, it is equivalent to giving the 
order himself, unless (as is not here asserted) the^ pilot induced him to 
agree to a wron^ course upon pretense of supenor local knowledge. 

It is asserted m argument (though not pleaded) that the pilot must 
be responsible for any excessive or incautious speed or other improper 
navigation on the part of the Manchioneal. But a pilot is responsible 
only for his personal negligence, and that must be affirmatively shown. 
We have held that the steamship was going at such speed that she could 
not avoid collision within her range of visibility; but her master was 
entirely satisfied with the speed which we consider a cause contributing 
to collision. That the res called the Manchioneal was erroneously navi- 
gated is enough for the purposes of the main suit, but Beebe cannot be 
held without clearer proof than is here presented of his personal re- 
sponsibility for the error. 

Our reasons for discarding Beebe's testimony upon the main issue 
are that, having testified to the captain's erroneous order and his pro- 
test thereto, he remained during a protracted examination ignorant of 
everything that occurred thereafter. He said that, having seen the 
New Jersey between a quarter and a half a mile away, he did not know 
what she did, and did not know whether she ch^ged her heading. He 
was then asked : 

"Why didn't you? A. I couldn't see her. Q. Couldn't you see her? A. No, 
not until we ran into the vessel. • ♦ ♦ Q. Do you know whether the New 
Jersey moved forward or back? A. No, sir." 

And again he declined to remember whether the Manchioneal on 
porting blew one whistle or ever reversed her engines, although the tes- 
timony was full and substantially uncontradicted that both of these 
things had been done almost at the instant of collision. The position 
of this witness was, of course, difficult ; he was charged with the navi- 
gation of a vessel that destroyed what in part was his own property. 
But his attitude on the witness stand was inconsistent with both in- 
telligence and integrity ; on6 or the other was absent. The least that 
can be said is that no finding can safely be made or supported on 
Beebe's evidence. 

[B] As to the New Jersey Benevolent Association, if Beebe is not 
held, his association cannot be ; yet we perceive no substantial differ- 
ence between the facts here shown and those in Guy v. Donald, 203 U. 
S. 399, 27 Sup. Ct. 63, 51 L. Ed. 245. That case was decided on the 
ground that all that the members of the Pilot Association there com- 
plained against did was, "instead of taking their (pilot) fees as they 
earned them, the fees were mingled in the first place, and then, after 
paying expenses, distributed to those on the active list according to 
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the number of days" they had worked. The New Jersey Association 
does nothing more, and on the authority of the case cited the decree 
below was right. 

On the reason of the matter the test of responsibility is : Who was 
employed to do the work that was negligently done? No shipowner 
believes that he employs the Benevolent Association ; he takes a pilot 
because the law imposes one, and it imposes a man, not an association. 
The legal fee is the private property of the officiating pilot, and, if he 
chooses to pool his earnings with his guild-fellows, he has not changed 
his legal relation to his employer, nor increased the number of such 
employer's employes. 

The decree below is modified so as to award half damages to the 
owners of the New Jersey and full damages (with right of recoupment) 
to the Marconi Company. In other respects it is affirmed. The appel- 
lants will receive the costs of this court; costs below will be divided. 
No other costs of this court are awarded ; the decree below as to the 
costs there awarded to Beebe and the Benevolent Association will not 
be disturbed. 



THE STUDENT.* 

(Circuit Ck>urt of Appeals^ Fourth Circuit. May 25, 1917.) 

No. 1600. 

Shippiito ^=5>84(3) — ^Liabujtt of Vesseit-Injtjbt to Employ^ op Stevedobs. 
libelant's intestate, who was an employ^ of an Independent contracting 
stevedore engaged in loading a ship, was fatally Injured by the falling 
of a sling of copper plates being hoisted on board by means of a fall and 
tackle rigged to a boom furnished and put up by the ship. The falling of 
the sling was caused by the working loose of a pin in the shackle holding 
one of the guy wires from the boom. The evidence was conflicting, but 
warranted a finding tbat the pin canofe out because it was defective in 
tliat the threads on the screw end were worn and rusty. This defect 
oould not be seen by the stevedores after the tacl^le was in place, but 
could have been when it was put together. There was also evidence that 
means were quite commonly used which would have prevented the acci- 
dent, and that the contractor requested that such means be supplied and 
was refused. Held, that a decree holding the ship negligent and liable 
for the injury was sustained by the evidence. 
Dayton, District Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore; John C. Rose, Judge. 

Suit in admiralty by Mattie Kreszewski, adininistratrix of Karmier 
Kreszewski, deceased, against the British steamship Student and the 
Terminal Shipping Company. Decree against the Student, and Rich- 
ard Watson, master and claimant, and the Charente Steamship Com- 
pany, Limited, owner, appeal. Affirmed. 

See, also, 238 Fed. 936. 

George Forbes and John Phelps, both of Baltimore, Md., for ap- 
pellants. 

Walter L. Clark and George T. Mister, both of Baltimore, Md. 
(Harry B. Wolf, of Baltimore, Md., on the brief), for appellees. 

^=:»For other cases ses same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
• Rehearing denied July 20, 1917. 
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Before KNAPP and WOODS, Circuit Judges, and DAYTON, 
District Judge. 

KNAPP, Circuit Judge. The case In brief is this : On June 2, 1916, 
in the port of Baltimore, the Terminal Shipping Company, an inde- 
pendent contractor, was engaged in loading the steamship Student 
with a cargo of copper plates. The plates were piled in slings, which 
were hoisted aboard by means of a fall and tackle and two of the 
ship's booms, one over the side of the vessel and one over the hatch, 
the two falls connected therewith being attached together. Each boom 
was held in place by two guys, the boom over the side of the ship 
having one g^y leading forward and the other aft, both guys be- 
ing shackled to the head of the boom and made fast, after running 
through two blocks to eyebolts in the ship's rail. The lower block 
was secured to the eyebolt in the rail by a semicircular shackle through 
which a pin was inserted. The shackles and blocks and all the tackle 
used in hoisting the cargo belonged to and were furnished by, the 
ship, and the ship's crew had rigged them up and fastened the various 
parts together before they were turned over to the contractor. The 
shackle in question was rigged for use by putting the pin first through 
the unthreaded head of the shackle, then through the eyebolt, and then 
screwing it into the threaded head of the shackle. 

About noon of the day named, and while the process of loading 
was going on, the shackle which held the aft guy suddenly gave way, 
in consequence of the pin coming out, with the result that the boom 
swung inboard, and a sling of copper was precipitated on the deck, 
striking the coaming of the hatch. The sling collapsed and some of 
the plates fell down upon Kreszewski, an employe of the shipping 
company, who was at work in the hold, inflicting injuries from which 
he died about a month later. 

A few days after the accident he filed a libel against the vessel and 
the Terminal Shipping Company, to which answers were made by both 
respondents. In September following, upon suggestion of the death 
of Kreszewski, the suit was continued by his administratrix, and a 
second suit brought by libel in personam by the state of Mar>'land 
to the use of Mattie Kreszewski et al. The cases were consolidated 
and tried together. The trial court dismissed the libel as against the 
Terminal Company, held the ship solely liable for the accident, and 
awarded damages in the sum of $5,000. 

The case turns on a question of fact which lies within narrow com- 
pass. That the accident was caused by the pin coming out of the 
shackle seems to be conceded on all sides. Why or how it came out 
is the point in controversy. The amended libel charges that the pin 
was defective and unsuitable, in that the screw-head which entered the 
threaded end of the shackle was so worn and rusty as to be liable 
to work out under normal use. On the other hand, the ship stout- 
ly maintains that the pin was in good and serviceable condition, that 
it had been screwed in tightly by the boatswain with the aid of a 
marlin spike, and that it must have been tampered with by some one 
after the gear was turned over to the contractor. The claim that it 



Digitized by VjOOQIC 



J 



THE STUDENT 80^ 

had been tampered with may be dismissed at once as a mere theory 
unsupported by any proof. The actual condition of the pin is the 
decisive issue. 

Speaking generally, it appears that all the appliances furnished by 
the ship were of superior quality and strength. The testimony shows 
that, they had been found sufficient to handle loads several times 
heavier than the sling of copper plates which were being put aboard 
when the accident happened. The testimony is also to the effect that 
a shackle pin in proper condition would not work loose in the two 
and a half days that the tackle had been in use and under the moderate 
strain to which it was subjected. Although this is hardly a case to 
which the doctrine of res ipsa loquitur applies, yet the fact that the 
pin did become loose gives support to the contention that it was not 
such a pin as the ship was bound to furnish (Reid v. Fargo, 241 U. 
S. 544, 549, 36 Sup. Ct. 712, 60 L. Ed. 1156); and this contention 
is aided, in our judgment, by the appearance of the pin itself, which 
was produced in court on the argument and submitted to our in- 
spection. Whilst the body of the pin, which passed through the eye- 
bolt, shows little evidence of wear or yielding to strain, the screw- 
head is evidently somewhat worn, the threads look dulled and lacking 
in sharpness, as from long use or imperfect construction, and there 
is some indication that it was more or less rusty when put in the 
shackle. In short, it seems a screw-head which might rather easily 
work out of place. 

Nothing would be gained by a detailed review of the testimony re- 
specting the sufficiency of this pin for the purpose required. The 
witnesses, expert and nonexpert alike, sharply disagree, and conflict- 
ing opinions would perhaps be formed by those who might now sub- 
ject it to examination. Taking everything into account, we are in- 
clined to the conclusion, which was reached by the learned District 
Judge, that the pin in question was shown to be defective and unfit 
by a slight preponderance of proof ; and if this conclusion be accept- 
ed, the liability of the ship follows under familiar principles of law. 
The case is exceedingly close, and we can only express our best 
judgment after careful study of the record land personal observa- 
tion of the shackle which caused the accident. On the whole we think 
the pin unsuitable, because of its worn and defective condition, and 
therefore not such a pin as the ship was under obligation to pwovide. 

In support of this view, one or two observations may be added. 
It is admitted by the appellants that the condition of this pin could 
not be discovered by any examination which it was the duty of the 
contractor to make before accepting the tackle and putting it to use. 
To all appearance it was of good quality and in every way sufficient. 
The contractor had the right to assume that it was free from any de- 
fect that was not observable. If it was in fact unsafe by reason of 
imperfection or unfitness which could not be seen after it was in- 
serted in the shackle, the responsibility therefor rested upon the ship 
and not upon the contractor, because tlie ship was bound to furnish 
tackle free from defects of that character. 

Moreover, there were two ways at least in which the consequences 
of this particular defect might have been avoided. The first of these 
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was what is called a "preventer," which the contractor says the ship 
refused to supply, though request was made before the work com- 
menced. On behaJf of the ship it is earnestly denied that any such 
reque^ was made until after the accident This question of veracity 
was decided by the court below in favor of the appellees, and we are 
not persuaded that a different conclusion should be reached; and 
the evidence of record indicates that no serious results would have 
followed the giving way of the shackle if a suitable preventer had 
been provided. Another means of insuring safety would be to pro- 
tect the pin from coming out by using a wire to hold it in place, or 
the pin might be so made as to extend beyond the threaded end of 
the shackle far enough to permit the insertion of a cotter pin, which 
would keep it in position. In a word, there appear to be appliances, 
well known and frequently used, that would presumably avoid the 
risk of a defect which was unobservable to the contractor, but which 
might readily have been seen by the ship's crew in putting the tackle 
together. In this case such precautions were doubtless deemed by the 
master to be quite unnecessary, because of the unusual size and 
strength of its tackle ; but unfortunately it turned out that there was 
a concealed defect, such as we are constrained to hold, and a serious 
accident resulted which probably would not have occurred if proper 
measures had been taken to guard against it. The Anglo- Patagonian, 
235 Fed. 92, 148 C. C. A. 586. 
Affirmed. 

DAYTON, District Judge. I dissent. To sustain this decree for 
$5,000 against this Steamship Company upon the evidence contained 
in this record, in my judgment, leads this court, in effect, to estab- 
lish the doctrine that an employer must be an insurer against accident, 
not only to his own employe, but to the employe of his independent 
contractor, unless the accident results solely from the negligence of 
the injured employe himself. Such a decision of the case, in my 
judgment, annuls the well-settled rules that (a) the fact of accident 
carries with it no presumption of negligence on tlie part of the em- 
ployer; that (b) the burden of proof is upon the injured employe, 
charging negligence, to show it by affirmative proof of substantial 
facts; that (c) it is not sufficient for the injured employe to show 
that the employer may have been guilty of negligence, he must show 
by evidence the fact that he was; that (d) conjecture is an unsound 
and unjust basis for recovery in negligence cases, and where it is 
uncertain which one of several things may have brought about the 
injury, for some of which the employer is liable and for some of which 
he is not, neither court nor jury are permitted to guess between these 
causes and find the negligence of the employer was the real cause; 
that (e) if an employer furnishes an independent contractor the means 
and appliances, and such contractor accepts them as sufficient, and 
undertakes, solely and alone, to direct and prescribe their use, the em- 
ployer is not liable for accident occurring to the employe of the con- 
tractor incurred in their use; that (f) while an employer owes the 
duty to use ordinary care in supplying sound and sufficient appliances, 
he is not required (1) to make use of the safest known appliances and 
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instruments, nor (2) to discard one which is not of the safest possible 
kind which can be secured and supply something in place which may 
be safer, nor, (3) without regard to their cost and his ability to pay 
for them, to provide the newest and best kind of implements which 
may be in use in his line of business, nor (4) to provide machinery 
or appliances of any particular description; but he discharges his 
duty to his employe when he provides those which are in common and 
general use in his business, which are considered safe by other em- 
ployers generally, who are engaged in the same business, and which 
may be safely operated by the exercise of ordinary or reasonable Care. 
He cannot be made liable by reason of the fact that other appliances 
which are safer than his are also in common use, but he discharges 
his duty if the appliances which he furnishes are reasonably safe for 
the purposes intended, such, in short, as a prudent man would select 
and use, having in view his own protection. The fact that otlier apn 
propriate means might have been used to do the work does not- make 
it negligence on the part of an employer to use an implement also ap- 
propriate and ordinarily sufficient, although an accident results from 
its use. Nor are the rules requiring inspection based on any other 
principle or requiren^ent tha'h the use of ordinary care. Hidden de- 
fects in appliances are not required to be detected, nor is an employer 
required to tear his machinery apart to ascertain whether such de- 
fects do or do not exist. The fact that a clamp to which the guy-rope 
of a derrick was attached broke does not imply that the master with 
reasonable diligence might have discovered the supposed defect as 
held by the Court of Appeals of New York in Welsh v. Cornell, 16S 
N. Y. 508, 61 N. E. 891. 

The principles set forth in the first four (a, b, c, and d) above para- 
graphs seem to me to be settled beyond question by these authorities : 

"The fact of accident carries with it no presumption of negligence on the 
part of the employer, and it is an affirmative fact for the injured employ^ to 
establish that the employer has been guilty of negligence. • ♦ ♦ Second, 
that in the latter case it is not sufficient for the employe to show that the em- 
ployer may have been guilty of negligence — the evidence must point to the 
fact that he was. And where the testimony leaves the matter uncertain, and 
shows that any one of half a dozen things may have brought about the in- 
jury, for some of which the employer is responsible and for some of which he 
Is not, it is not for the jury to guess between these half a dozen causes and 
find that ttie negligence of the employer was the real cause, when there is 
no satisfactory foundation in the testimony for that conclusion. If the em- 
ploy^ is unable to adduce sufficient evidence to show negligence on the part of 
the employer, it is only one of the many cases in which the plaintiff fails in 
his testimony, and no mere sympathy for the unfortunate victim of an acci- 
dent justifies any departure from settled rules of proof resting upon all 
plaintiffs." Patton v. T. & P. Ry. Co., 179 U. S. at page 6«3, 21 Sup. Ot. at page 
277. 45 Ia Ed. 361. 

"When the evidence is equally consistent with either view — the existence or 
non-existence of negligence— it is not competent for the judge to leave the 
matter to the jury, the party who affirms the negligence has failed to estab- 
lish it. This is a rule which never ought to be lost sight of. An inference 
cannot be drawn from a presumption, but must be founded upon some fact le- 
gally established." Bailey on Personal Injuries, § 1672 et seq., cited and 
approved in Railway Co. v. Cromer's Adm'r, 99 Va. 763, 40 S. E. 54. 

"To fix a liability upon the master for injuries sustained by a servant 
while engaged in his employment, the negligence of the master, as the proxi- 
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mate cause of the injury, must be proved by afflrmatlye eyldeace, whidi must 
show more than a probability of a negligent act" O. & O. Ry. Co. v. Spar- 
row, 98 Va. C30, at bottom of page 640, 37 S. E. 302, at page 306. 

"Conjecture is an unsound and unjust basis for a verdict Substantial evi- 
dence of the facts which constitute the cause of action, in this case of the al- 
leged defect in the lift pin lever and automatic coupler, is indispensable to 
the maintenance of a verdict sustaining the cause." Midland R. Co. v. Ful- 
gham, 104 C. C. A. (8th Ct.) 151, at page 155, 181 Fed. 91, at page 95. Citing 
M. K. & T. Ry. Co. v. Foreman, 98 C. C. A^281, 174 Fed. 377; Kern v. Snider, 
76 C. C. A. 201, 208. 145 Fed. 327, 329; Spencer v. R Co., 105 Wis. 311, 313. 81 
N. W. 407 ; Thomas v. R. R. Co., 148 Pa. 180, 23 Atl. 989, 15 U R. A. 416; 
Hyer v. Janesville, 101 Wis. 371, 376, 77 N. W. 729. 

"When liability depends upon carelessness or fault of a person or his agents, 
the right of recovery depends upon the same being shown by competent evi- 
dence, and it is incumbent upon such a plaintiff to furnish evidence to show 
how and why the accident occurred — some fact or facts by which It can be 
, determined by the Jury — ^and not be lelt entirely to conjecture, guess, or 
random judgment, upon mere supposition, without a single known fact" Soren- 
son V. Pulp Co., 56 Wis. 338, 14 N. W. 446, cited and approved in R. R. Ca 
V. Sparrow, 98 Va. 640. 37 S. E. 302, and R. R. Co. v. Cromer, 99 Va. 763, 40 
S. E. 54. 

"The presumed fact must have an immediate connection with or relation to 
the established fact from which it Is inferred. ♦ ♦ • The only presump- 
tions of fact which the law recognizes are immediate inferences from facts 
proved. Whenever circumstantial evidence is relied upon to prove a fact, the 
circumstances must be proved, and not themselves be presumed. • • • 
The law requires an open and visible connection between the principal or evi- 
dentiary facts and the deductions from them, and does not permit a decision 
to be made on remote inferences." Manning v. Ins. Co., 100 U. S. at page 698. 
25 L. Ed. 761 ; U. S. v. Ross, 92 U. S. at page 284, 23 L. Ed. 707. 

As establishing the fifth (e) principle, set forth above, touching the 
nonliability of the principal to his independent contractor's employes, 
and which principle alone,, in my judgment, should be determinative 
of and reverse this decree, I cite from Bailey on Master & Servant: 
Pierce v. O'Keefe, 11 Wis. 181 ; De Forrest v. Wright, 2 Mich. 368; 
Ohio South. R. Co. v. Morey, 47 Ohio St. 207, 24 N. E. 269, 7 L. R. A. 
701; Little Miami R. Co. v. Wetmore, 19 Ohio St. 110, 2 Am. Rep. 
373; Hughes v. Railroad Co., 39 Ohio St. 476; McCarthy v. Second 
Parish, 71 Me. 318, 36 Am. Rep. 320; Aston v. Nolan, 63 Cal. 269; 
Wabash, St. L. & P. Ry. Co. v. Farver, 111 Ind. 195, 12 N. E. 296, 
60 Am. St. Rep. 696; Waltemeyer v. Railway Co., 71 Iowa, 626, 33 
N. W. 140; Sweeney v. Railroad, 128 Mass. 5; New Orleans & 
N. E. R. Co., 61 Miss. 581; Deford v. State, 30 Md. 179; Speed v. 
Railway Co., 71 Mo. 303. Also the 90 cases cited in the note to sec- 
tion 621 of 1 Thompson on Negligence (last Ed. 1901), the note to St. 
Louis, I. M. & S. R. Co. v. Yonly, 9 L. R. A. 604, and the very elab- 
orate opinion of Judge Richardson in Bibb's Adm'r v. Norfolk & W. 
R. Co., 87 Va. 711, 14 S. E. 163. 

To cite authorities supporting the principles enunciated in the sixth 
(f) above paragraph I deem unnecessary — they are so many. They 
can be found in large numbers in notes to sections 3986, 3991, 3993, 
3995, and 4031 of 4 Thompson on Negligence, and to the same section 
numbers in White's Supplements 1 and 2 to this work. In the very 
outset of a consideration of this case it seems to me the pleadings dis- 
close a progressive and continuing "fishing" excursion, on the part of 
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libelants, in order to find some ground on which to base the charge 
of negligence, for which a parallel would be hard to find. It would 
be ludicrous if it did not relate to so pathetic a subject. The accident 
occurred on June 2, 1916. Five days after, on June 7th, while the 
unfortunate victim of it was still, at least, in a semiunconscious state, 
the original libel was filed in his name against the steamship alone, in 
which the negligence is alleged to have been "either because of the 
breaking of the pin, or because the same came out, because not prop- 
erly secured at the time it was rigged up by the ship's crew." It fur- 
ther alleged that "all the tackle connected with the hoisting of the 
cargo belonged to and was furnished by the ship, and the ship's crew 
had rigged the same up cmd made fast the various parts thereof before 
the stevedore started to work." And five days after that, on June 
12th, an amended libel was filed for the purpose of making the steve- 
dore corporation a party for its failure to perform its duty of inspec- 
tion, owed libelant, of the various tackle, and especially of the shackle 
and pin, "which inspection your libelant alleged would have disclosed 
the defects set out herein, and that therefore their neglect in this par- 
ticular directly contributed to the aforesaid accident." 
The sound rule of pleading, universally accepted, is that: 

"The. facts, as stated, must not be Insensible or repugnant, nor ambiguous 
or doubtful in meaning, nor argumentative, nor in the alternative, nor by way 
of recital, but positive and according to their legal effect and operation." 
Saunders on PI. & Ev. (5th Am. Ed.) vol. 1, p. 919. 

According to this original libel, the tackle, including the shackle and 
pin, were made fast by the ship's crew ; but the pin either broke, or 
else was not made fast, by reason of one or other of which the ship is 
charged to be liable. By the libel and amended one taken together, we 
are informed that the libelant was the immediate employe of the Steve- 
dore Company ; that such company failed in its nonassignable duty to 
him of inspecting the condition of the tackle, and especially the shackle 
and pin, which inspection would have disclosed either that the pin was 
defective or had not been made fast, and therefore it was the party di- 
rectly responsible to him for his injury. Pure "guessing" as to what 
caused the accident and which one of two independent parties could. 
be held liable to libelant therefor I On this same 12th of June, when 
this amended libel was filed, the ship's evidence was taken in open 
court, so done because the ship was anxious to sail. Seven witnesses 
were examined. The shackle and pin were produced and identified. 
The ship's storekeeper testified that on the day the ship came into port 
he inspected the tackle and oiled this shackle and pin; that he oiled 
them after they had been fastened to the rail ; that they were all right 
and the pin was screwed in tight. The boatswain testified that he 
erected the tackle on the ship; that he screwed the pin in the shackle 
with a marlin spike "so it was real tight" ; that it was sound and in 
good condition; that he "would swear that it would never come out." 
The second mate testified to the superior character of the ship's tackle 
and to the soundness of the shackle and pin. Sliney, first officer, tes- 
tified that all the gears turned over to the Stevedore Company were of 
the highest standard, that they were overhauled and inspected under 
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his personal supervision while at sea, and that a personal inspection 
thereof was made by him as it was erected, and a certificate of such 
inspection, signed by himself and the captain, was sent to the c^ce 
of the company, a cautionary requirement, on the part of the company, 
wholly unusual. He testified to the soundness of the pin and shackle 
and its careful inspection before use. To the same effect on these 
points was the testimony of Watson, the captain. 

This evidence completely and finally disposed of the two alternative 
charges of negligence against the ship relied on in the original and 
amended libels, that "either because of the breaking of the pin, or be- 
cause the same came out, because not properly secured at the time it 
was rigged up by the ship's crew." The bolt spoke for itself. It was 
not broken nor even bent. The testimony of the ship's boatswain that 
he screwed the pin into the shackle with a marlin spike so tight he 
would have sworn it would never come out was not attempted to be 
disputed. That this was the proper way to secure it was not denied. 
That the shackle and pin were sufficient in strength and general effec- 
tiveness for the work was not only not denied, but corroborated by 
both the Stevedore Company's foreman and boss rigger. Brink, the 
foreman, when asked the question, "One of the best equipped ships in 
gear and tackle that you had seen in some time, wasn't it ?" answered, 
"Yes ; the gear was perfect, the tackles were good, and their derricks 
were able." After examining the shackle and pin, he was asked, "With 
your experience, wouldn't you say that was an ample and satisfactory 
shackle and pin for the use it was performing?" and answered, "I think 
that ought to answer the purpose." 

Kacher, the rigger, testified as follows: 

"Q. You have seen tills pin and shackle : tell me whether or not you time 
and time again discharge ships with shackles no better than that and often not 
as good? A. Yes; even some of them not as good, even some of them not as 
strong. Some of them, as I said, only five-eighths. The Court: And even 
with threads much more worn? The Witness: Yes; even Just as bad. Q. And 
even more than that? A. Yes; you cannot say that is a real bad shackle or 
a real good shackle, that is Just in between. Q. As a matter of fact, you 
would not condemn this as a bad shackle, would you? A. No, sir; not on a 
guy ; even a shackle like that you could have it on a hoisting fall. Q. It is 
strong enough even for that? A. If it pulls plumb. The Court: But, as I 
understand you, with a shackle of that kind it ought to be secured by wire. 
The Witness: It w^ould be a preventer against the pin working out. Q. Of 
course, you do not expect the ship to furnish you with brand new tackle and 
pins and bolts each time you discharge cargo? A. No, sir. They have them 
up there sometimes five or six or ten years. They stay there until they wear 
half way through. But that is not the case there. Mr. Mister: And they stay 
there until they break sometimes, don't they? The Witness: Sometimes they 
do and sometimes not. Sometimes they order them out. But this is the 
first case I have ever seen since I have been around the wharf since 1884 
where it carried away in that manner: Often they will work out aloft, but I 
have never seen an Instance of this kind. Q. You have never known of a pin 
in a shackle used as a guy on a derrick of this size to work out? A. I have 
seen some of them work out by the working of the guys, but never to do any 
damage like this here. The Court: They were noticed before they came out, 
is that it? The Witness: Even If they came out, the boom was amidships, 
or it did not do any damage. Q. At the time this was being worked, it was 
exclusively in the charge of the Terminal Stevedoring Company, was it? A. 
Yes. Q. You are their boss rigger, are you not? A. Yes." 



Digitized by VjOOQIC 



THE STUDENT 815 

But getting back to the pleadings : On July 7, 1916, the ship's mas- 
ter filed answer to the original libel denying all negligence, and charg- 
ing, in effect, that libelant having alleged that the ship's crew made 
fast the various parts of hoisting apparatus, it became the duty of the 
Stevedore Company, an independent contractor solely in charge of 
operation, to see, by inspection, that the same remained so during such 
operation. It would seem that this was an all-sufficient defense, so 
far as the ship's liability was concerned, under the many authorities 
hereinbefore cited, leaving the stevedore's liability an open question. 
This latter company, on July 28, 1916, filed its answer substantially 
denying the charges of negligence contained in the libel and amended 
libel, asserting the injury to have been caused by one of the ordinary 
risks assumed by libelant, and, further, which was very pertinent and 
important in bearing on the case, that it had complied with the re- 
quirements of the Maryland "Workmen's Compensation Act" (Laws 
1914, p. 1429), which provided an exclusive remedy for injuries to or 
death of its employes by accident while in its employ, at such labor as 
libelant was doing at the time he was hurt, by reason whereof it was 
absolved from any demand or liability in any action brought against it 
by libelant for his injury sustained. The situation was very acute. 
It could not be denied from the evidence taken that the Stevedore Com- 
pany was an independent contractor; that the relation of master and 
servant did not exist between libelant and the ship; .that the accident 
was an incident of the operation which had been going on for two and 
a half days, during which time at least 200 tons of sand ballast had 
been unloaded, and 250 tons of copper had been loaded, with the 
Stevedore Company in full charge and control ; that this company was 
rushed with work on this and other ships, and in consequence had made 
no inspection at all of the tackle, gears, and derricks, although ordi- 
nary care required such inspection at least every day before starting 
work (so testified by the old and experienced shipmaster, Folkenberg) ; 
yet this Stevedore Company was relieved by law, and no hope re- 
mained for recovery unless something could be discovered to hang a 
negligence charge on against the ship. It would seem that this law 
providing indemnity for the injury to libelant and barring his action 
against his immediate employer would bar also his action against his 
employer's principal, the ship. In my judgment, it would and does and 
should be so held by us. 

Be that as it may, the situation for recovery by libelant in any 
phase of the situation was critical. On July 26, 1916, the court, by 
order, had set the case down for general hearing, and, on a motion to 
dismiss, for September 28th following. Meanwhile the libelant had 
died. When the hearing day arrived, a libel and complaint in per- 
sonam was filed against the ship corporation and persons interested 
in ownership in behalf of decedent's widow and children. The two 
libels were, by consent order, consolidated, and, against protest, sec- 
ond amended Hbel in the original cause was permitted to-be filed. In 
both of these new pleadings the original statements are reformed, care- 
fully omitting the original allegation that the apparatus had been "made 
fast" by the ship's crew, and alleging that the injuries were sustained 
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"either because the pin had not been properly secured in the shackle, 
or because the threads on the pin and shackle were badly worn and al- 
lowed the pin to work out." And, further, that "those in charge of 
the ship" were negligent in "refusing to put up additional guys or pre- 
venters and in failing to inspect the rigging during the time it was used." 
Thus the whole alleged negligent cause of injury was shifted, illustrat- 
ing how vicious it is to allow "conjecture" and "guess" to be the basis 
of an action of this kind where substantive fact, by the law, is re- 
quired. 

Immediate hearing was had on this 28th of September, the day these 
new pleadings were filed ; answers prepared later were as of that day 
filed nunc pro tunc. 

After examining the attendant physician, the libelants introduced the 
inevitable expert. His name was Mills. He was somewhat of an expert 
too ! From his evidence it was disclosed that he had been for 20 years a 
seaman as an apprentice and officer (he does not state what officer, 
when or for how long) in the merchant marine, then went to stevedor- 
ing aboard ship, and finally "graduated" into a night watchman for 
a department house, not having done any rigging or stevedoring work 
for tiie last seven years. . He seriously objected to being called "Doc- 
tor," declaring he had been "pretty much every thing dse in my life- 
time but a doctor or a lawyer." In short, clearly, a "jack of all 
trades," not yet landed in the "professional ones." He was ready 
and prompt to express his opinion that the screw threads of both pin 
and shackle were badly worn and to attribute the accident to this direct 
cause. When we remember that expert testimony is to be regarded 
ordinarily as the most unreliable kind pennitted by law, it is hard 
to give much credence to this testimony when it is contradicted (a) 
by the undisputed evidence of the storekeeper, the boatswain, mate, 
and captain that it was carefully inspected and oiled before put to use; 
of (b) the boatswain that it was screwed in tight with a marlin spike ; 
and (c) that it held for two and a half days under severe use, when 
at least 450 tons of sand ballast and copper was handled. It certain- 
ly is not entitled to any more credence than that of the expert subse- 
quently introduced by the ship in the person of Arthur Skijold Folk- 
enberg. This man was the master of the Danish ship General Konsul 
Pallisen, present because his ship was in port at Baltimore, expect- 
ing to sail the next day. He did not know the captain of this ship 
Student, and had never seen the ship itself. He had followed the 
sea since he was 15 years old, a period of 23 years, had been in the 
employ of the same company continuously for 15 years, held a master's 
certificate, for -the last 9 years working up to this grade through all 
the lower ones, and had the handling of rigging, such as that in con- 
troversy, for 11 years. I quote from his testimony: 

**Q. Will you look at this shackle and pin marked Respondent's Exhibits 1 
and 2, and tell me, in the first place, with reference to the shackle, whether or 
not there are any threads in that eye which are stripped? A. No, there are 
not. Q. So far as the threads are concerned, what is its condition? A. In 
good condition. The Court: Are the threads worn at all? The Witness: No, 
sir. Q. With reference to the shackle itself, what is its condition? A. The 
shackle has been used ; it is not a new shackle, but it could be used safely 
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when It is screwed tight with a marlin spike. Q. In the shackle you have In 
your hand one arm Is bent, is it not? A. Tfes. The Court: Take the pin and 
see If a martin spike would be of any use to you. (Witness screws pin in 
shacKle as far as it will go.) The Witness: Now it wants a martin spike at 
this moment to get it tight But of course when you screw it in from the 
other side, which you cannot do, now that it is bent, it will press that la 
line there, the bent arm, by pressing against the breast of the pin, and you can 
tighten It up to there so that there \vlll be a heavy friction before it could 
.loosen. Q. I understand you to say that when the shackle is not bent and 
the pin is properly Inserted that in order to tighten it, with reference to 
the eyes of the shackle, that a marlin spike is necessary? A. Yes. Q. Will 
you look at the threads on the pin and tell me whether or not they a're strip- 
ped? A. Yes; it seems to me from the thread that this has been used. g. 
Has that use to which if has been subjected in any way interfered with its 
proper usefulness as a pin in this particular shackle? In other words, is it so 
worn as to Interfere with. Its being effectively used in thi§ shackle? A. No. 
Q. Would you regard that or not as a satisfactory pin for the use to which It 
was put? A. I would. Q. Would you regard the shackle as a satisfactory 
shackle? A. I would. Q. Is there any question but what that shackle and 
that pin were altogether satisfactory for the use to which they were put? A. 
It is entirely satisfactory for the place where it was used. Q. When you 
screw the pin into the head of the shackle tight with your hand, is there any 
lateral movement whatsoever? A. None. Q. When you unscrew it a part of 
the way there is a movement, isn't there? A. Yes. Q. Look at the shackle 
filed by the libelant (new shackle) and see if it Is not true that it shakes in 
the same way when it Is partly removed? A. it does. Q. Does it shake just as 
the other shackle did? A. Yes; it is shaking just the same. Every shacklo 
win do it, of course. Q. No matter whether the shackle is new or old? A. Yes. 
Mr. Wolf: You cannot tighten that up as you did the other one, can you? The 
Witness: No; that is simply because this one has not been used. As soon as 
it has been used one time you can do the same with this shackle (indicating 
new shackle). If we had to put a shackle in for every time it is used, I think 
the ship would have to be loaded with shackles. Q. Is there any reason why, 
as a master of steamship, you would condemn this shackle for the purpose for 
which it was used on board the steamship Student? A. No, sir. The Court: 
When it was to be used on that kind of strain, the direction of strain, would 
you screw the end of it and wire it, or something of that sort? The Witness: 
I think it is unnecessary, sir, for that work. If It was necessary to secure It 
with a piece of string or a piece of wire, I would condemn the shackle for 
that purpose." 

# 

This testimony of this witness bears weight with me for several 
reasons : 

First. Because, after a very careful examination, at the time the 
case was argued and submitted to us, but before I had read it, my 
judgment as to the condition and sufficiency of this shackle and pin 
exactly tallied with it. 

Second. Because it is corroborated not only by the ship's witnesses, 
but by witness Brink, the Stevedore Company's foreman, who admits 
the threads inside the eye of the shackle were not worn; that while 
the threads of the pin were worn a little, from his experience he 
thought the shackle and pin "ought to answer the purpose." Also by 
the evidence of Kacher, the Stevedore Company's boss rigger and in- 
spector, as set forth in the excerpt from his testimony hereinbefore set 
forth. 

Third. Because it was in accord with the judgment of the learned 
trial judge that the pin was only a little worn. He says in his opinion : 
"I do not know that it was so worn that it would have worked out more 
243 F.— 52 
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than one time in a hundred. Perhaps it would not. * * * I might 
hesitate to say that the use of a pin worn no more than the one in 
question was worn was by itself negligence." The learned trial judge 
had carefully examined the pin and shackle, and was in doubt as to 
whether once in a use of a hundred times it would have pulled out; 
thought it probably would not. To hold an employer negligent because 
he does not provide against such a contingency as that is surely equiva- . 
lent to making him an insurer. To what, in practical effect, must such 
a ruling lead? A pin, it is true, may be an inexpensive thing, but 
the rule of law must be a general one, and applicable to all appliances 
used in industries. Thousands upon thousands of machines are in 
daily use that "are a little worn" ; might once in a hundred times "but 
probably not," break and injure an operative. Must they be discarded 
and new ones bought, in many cases at a cost of many dollars, so soon 
as they get into this condition of "a little worn"? An appliance, im- 
plement, or machine when once used becomes "a little worn"; who 
is to say how little or how much? If, in cases like this, the evidence 
of men like Mills, the expert, and Karl Schultz, the winch driver (him- 
self more than likely, at least in part, responsible for this deplorable 
accident, as indicated hereafter), is to preponderate over such evi- 
dence as that of experienced men like Brink, Kacher, Folkenberg, 
Watson, and other of the ship's officers, and establish the fact that 
the slightly worn condition of the threads of this pin were sufficient 
to establish negligence and make the ship responsible ior an award 
of $5,000, how many industries must go out of business? 

Another question arises in this connection : Did this pin pull out in- 
stantly, or did it gradually work loose and then come out? If it came 
out instantly, after two and a half days' hard strain upon it, it must 
have done so because of some unusual and severe wrench of it not 
experienced by it in the two and a half days' prior use of it. If it 
worked itself loose and came out gradually, it did so solely during 
the time it was in the charge and control of the Stevedore Company 
and when, in plain view, fjistened to the ship's rail, its loosened con-, 
dition would be plainly apparent. Common knowledge tells us tliat 
bolts and pins like this will, no matter how little worn from use, work 
loose and become unscrewed. How strong and applicable the common- 
sense statement of Folkenberg that, in view of this fact, his opinion 
is that "it is the duty of the stevedores or whoever works with the 
gear to inspect it at least every day before they start with it." Mills, 
3ie expert, has an original idea about it. He supposes that for some 
reason "the shackle sprung open may be three-eighths or a half an 
inch and came off of that bolt and then sprung back again." In other 
words, some extraordinary wrench or strain, that could not be antici-. 
pated, sprung the shackle loose, which, under all the rules of law, 
reduced the case to one of pure accident, unless such wrench or strain 
was due to negligence in operation, for which the Stevedore Company 
and not the ship could be held responsible. However, thi5 was con- 
jecture and guesswork pure and simple. The learned trial judge, in 
effect, recognizing that the coming out of the pin in itself could not 
sustain the charge of negligence, and that the screw threads of the 
pin, instead of being badly worn, as charged" by hbelants, were so little 
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worn as to make it improbable that they would fail to hold once in a 
himdred times' use, resorts to the other last-hour alleged ground* of 
negligence — the failure of the ship to furnish preventer guys. I am 
entirely reconciled to the conclusion reached by the trial judge upon 
the disputed question as to whether such preventer guys were de- 
manded by the Stevedore Company and refused by the ship, holding 
that such demand was so made and refused, but to the conclusion drawn 
by him therefrom I distinctly dissent, for two reasons : 

First. Because no rule of ordinary care required such preventers 
to be either furnished or used. If anything has been proven beyond 
question — ^yes, admitted — ^it is that this whole hoisting outfit furnished 
by the ship was in all respects superior. Double blocks were used when 
single ones were considered sufficient; the guy provided was rove in 
four parts, when general custom only required two, or, at the utmost, 
three ; and the rope used was new, large, and in good condition. This 
preventer simply meant to provide an additional guy, and its require- 
ment was like requiring a man to put on two suits of clothes in- 
stead of one, as stated by one of the witnesses. A man clothed in a 
heavy suit of clothes, putting on another, would find it both unneces- 
sary and in the way, and so the old and experienced Danish master, 
Folkenberg, says, when he is sure the guy is right, he never puts up 
a preventer "because it will only be in the way." But more important 
still is the statement made by Kacher, the Stevedore Company's boss 
rigger and inspector. When hurriedly leaving the ship — for he had a 
lot of work to do — ^he told young Bradley, the stevedore's foreman, 
to get preventer guys put on the head of the boom. Asked the ques- 
tion, "Why did you tell him that ? Was there anything about the gear 
to indicate that preventer' guys were necessary ?" he answered : "No, 
sir; but it is customary nozv and then. We always do it for safety 
ourselves. We are about the only people that uphold the preventer 
guy system/' Young Bradley, the foreman, he said was the son of the 
stevedore, by which I presume he meant the chief officer or manager 
of the Stevedore Company. It was a hobby of this company, it 
would seem, contrary to the practice of all the other stevedores, to put 
up these preventer guys. The law says : 

"It is not demanded tliat the master sbaU use the newest and best appli- 
ances. It is sufficient if he furnishes machinery and appliances reasonably 
safe, or safe according to the usages and habits and ordinary risks of the 
business ; the standard is the conduct of the average prudent man," 8 Thomp- 
son, Neg. (White's Supplement) § 3993, and numerous cases cited. Also case 
note to Mamie Chrismer v. Bell Tel. Co., in 6 L. R. A. (N. S.) 492, where au- 
thorities are collated. 

Again, practical experience demonstrates that, in the use of appli- 
ances of this kind, unnecessary and superfluous parts are not only 
"in the way," but sometimes the direct cause of injury. Does any 
one doubt that if the preventer had been rigged up, and this ac- 
cident had been the direct result of its rope somehow becoming twist- 
ed or tangled with the other rigging or tackle, that libelants would be 
here earnestly contending that it was negligence to use or suffer its 
use; that such use was contrary to general custom, and only cal- 
culated to complicate, hinder, and endanger operations? 
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But, second, this Stevedore Company, as independent contractor, 
owed to its employes a nonassignable duty to furnish them with rea- 
sonably safe appliances with which to work. It could not shirk this 
responsibility — it was an unshirkable, nonassignable obligation. It 
could not plead ignorance for not performing such duty or for re- 
lying upon the judgment of another. If the use of a preventer was 
necessary, it knew that fact far better than the ship or any one else. 
Therefore this nonassignable duty, on its part, to this libelant and oth- 
er employes, required absolutely one of two things to be done by it 
— ^peremptorily to refuse to undertake the work until the ship rigged 
up such preventer or to rig it up itself. No contractor, seeing and 
knowing the defective and dangerous character of appliances, can 
willfully subject his employes to injury and death, and excuse himself 
upon the plea that he was not furnished sound and safe ones. This 
Stevedore Company says it asked for this preventer, the ship deem- 
ed it unnecessary, the company manifestly concluded it was not, ac- 
cepted the appliances without, went on and unloaded 200 tons of sand 
ballast without it, then rigged up the preventer, and now denies re- 
sponsibility upon the ground that it did not properly rig it up, where- 
fore it proved wholly ineffective. 

Third. If I am right in the foregoing position that it was the duty 
of the expert Stevedore Company to its immediate employes to sup- 
ply at the place of accident this preventer, and that it actually did do 
so, who on earth but it could be responsible for not supplying a sound 
one and for not rigging it properly ? ' It might charge the ship, under 
certain circumstances, for the extra expense; but this would not 
justify them to shift the duty onto the ship for the accident to its 
immediate employe on the ground that it willfully supplied for his 
safety an insufficient, improperly rigged, and worthless appliance. 

But, finally, at the suggestion of the expert night watchman. Mills, 
it is suggested that some kind of a wire or string somehow should 
have been used in connection with the pin to render it safe. The 
same- old cry in all these cases — samething better might have been 
used; something unusual added I The answer is the law as stated, 
and the very decisive and conmion-sense fact stated in effect by Fol- 
kenberg, that pins of this character are manufactured with a view to 
be sufficient in themselves, and, if so worn and defective as to require 
such extraneous additions as wires and strings, should be discarded 
and not used. 

Very naturally, during this extended course of changes in base, con- 
jecture, and guesswork on the part of proctors for libelants, to dis- 
cover some negligent cause on the part of the ship for the accident, 
the proctor for the ship, on his part, advanced some conjectures and 
guesses to account for it, for which the ship could in no way be re- 
sponsible. Among these were, first, that in the course of the oper- 
ation and use of the apparatus some fellow servant of the original 
libelant may have unscrewed the pin, attempted to put it back, and 
did not do so effectively with a marlin spike as was required to be 
done. In support of this is the undisputed fact that originally it was 
screwed in by the boatswain with its head inward so that if it came 
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out it would naturally fall inside of the ship's rail oh its deck, while 
in fact it did fall outside the rail of the ship on the deck of the 
lighter boat The learned trial judge states the theory of Ihe ship's 
proctor in this regard, based on this fact, is a plausible one, "perhaps 
even a probable one, but he is not prepared to be absolutely certain 
as to whether that pin might not have struck the rail or sometfiing else 
first, and have bounced in any direction/' Could it be less plausible 
or probable, or could he be less absolutely certain, about the slight 
wear of the pin threads causing it to come out? Where comes the 
proof by substantive evidence, the burden to produce which* was by 
law upon the libelants, that either theory did or could account for the 
accident? 

Second. It was an undisputed fact that the copper plates to be low- 
ered were secured by chains leaving the ends not protected in any 
way, instead of loading them in tubs or shovels, as zinc plate was 
taken in, and which )vas the safer and better way. From this it is 
argued that the plates spread over greater space as they dropped in 
the hold, and this was the proximate cause of the victim being struck. 
It may be so. To me it seems as reasonable as any other conjecture 
advanced, except the next one to be adverted to; but who can tell 
from the evidence where a bucket or shovel would have slid to in that 
hold and whether it would have struck the poor victim or not ? 

Third. The second mate. Palmer, the first officer, SHney, and the 
captain, Watson, all testify that during operation they severally com- 
plained' that the winches were not properly operated ; that they were 
so worked that one winch in effect was allowed to heave against the 
other, whereby overstress and strain was caused, and the tackle was 
not permitted to come in on an angle of 45 or 60 degrees, but at one 
of more than 60 degrees, which no tackle could stand. The second 
mate says he repeatedly complained of this to watchmen; the first 
officer testifies he spoke to the stevedore about it; the captain tes- 
tifies that after 4 o'clock in the afternoon of the day before the ac- 
cident he complained to the winchman, the hatchman, and everybody 
assembled around, saying to Bradley, the young foreman : "You fel- 
lows will be killing somebody yet." In this he is fully corroborated 
by the engineer, Garden, who was present and suggested shutting off 
some of the steam. The latter also testifies to having heard the 
stevedore's deckman complain to the after winchman, controlling the 
outboard lines, that he was not looking after his signals. All three 
of the first-named officers express the opinion that this improper work- 
ing of the winches was the cause of the accident. All this testimony 
is very unsatisfactorily denied by the winchman resting under the 
charge and by young Bradley, the foreman. It is corroborated by 
the fact that this Stevedore Company at the time was rushed with 
work and this operation was being hurriedly done. The strong con- 
viction comes to me that this was in truth and fact the proximate cause 
of the accident. Be that as it may, it is sufficient to sustain my posi- 
tion to point out that there have been suggested seven theories in this 
case to account for it: ( 
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First. That the pin broke, a theory finally abandoned. 

Second. That the pin was not properly screwed in — one absolutely 
not proven, but contradicted by positive testimony, unimpeached and 
uncontradicted. 

Third. That the threads of the pin were badly worn — sl theory 
shown to be so little substantiated by evidence and personal exami- 
nation as to cause the trial court to express doubt as to whether it 
would come out once in a hundred times of use. 

Fourth. That the extra and unusually used preventer guy, if it had 
been properly rigged up by libelant's immediate employer, the Steve- 
dore Company, might have prevented the accident. 

Fifth. That, if the copper plates had been properly loaded in tubs 
or shovels instead of by use of chains, leaving the ends unsecured, 
the plates would not have spread, and struck the victim. 

Sixth. That in operation, for some cause, some one removed the 
pin, and failed to properly and effectively screw it back and secure it. 

Seventh. That, in operation, the winches were negligently worked 
against each other, whereby extraordinary stress and strain was pro- 
duced, the shackle was worked from the pin, and the guy rope was 
broken. 

Could an3rthing be more completely applicable in the premises than 
the words of Mr. Justice Brewer, which I have quoted, that "where 
the testimony leaves the matter uncertain, and shows that any one of 
half a dozen things may have brought about the injury, for some of 
which the employer is responsible and for some of which he i^ not, it 
is not for the jury (or court) to guess between these half dozen causes, 
and find that the negligence of the employer was the cause"? 

But, finally, the learned trial judge, I think, very properly and 
wisely, in his opinion, warned counsel of the exi^stence of the Work- 
man's Compensation Law existing in his state, and of the risk they 
run in imperiling their client's rights in bringing suits for which it 
provides an exclusive remedy. 

If these humane laws were enacted, as they have been in many of 
the states, for any particular reasons, above all others it has been, first, 
to provide compensation for those unforeseen and unaccountable ac- 
cidents constantly arising, whereby the helpless victims and their 
families would be deprived of their means of subsistence; and, sec- 
ond, to establish, at the joint expense of the state, employers, and 
workmen themselves, an equal and uniform rate of compensation for 
all injuries, duly classified, received by such workmen, which could and 
would be promptly and inexpensively ascertained and paid to them, 
whereby would be abolished a practice that had, in maritime, mining, 
and manufacturing districts, become a scandal and reproach to the 
legal profession — 3. practice that has led some members of the bar to 
hunt up victims of accident, seek employment to prosecute their cases, 
and thereby secure large fees in case of their successful issue. This 
practice, significantly called "ambulance-chasing," has largely con- 
tributed to the congested dockets of the courts, state and federal, re- 
quiring the services of additional judges from time to time and greatly 
enhanced expense of court administration. It has been demonstrated 
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by the studies made of existing conditions causing the enactment of 
these laws that, over and above the costs of court administration paid 
by government, on an average the employer has to pay, as a result 
of litigation, near three times the actual sum received by the unfor- 
tunate subject of the accident. The latter usually pays in cost, ex- 
penses, and attorney's fees one half of his judgment, and the employer 
an equivalent half over and above the judgment, in payment of court 
costs and attorney's fees in making his defense. Under such circum- 
stances, the courts, it seems to me, should be earnest in sustaining and 
enforcing these laws for the protection of society, employers, and 
workmen alike. This case was one where the original libelant was 
entitled to the benefits of the Maryland act, and I would dismiss these 
libels because clearly not maintainable under the rules of law, but 
with the hope that the unfortunate widow and children may not even 
yet be deprived of the beneficent provisions of this Compensation Act. 



McOULLOUGH et al. v. SMITH.* 
(Circuit Court of Appeals, Eighth Circuit June 20, 1917.) 
No. 4784. 

1. Terbitobies ^=»18 — Indian Territory — Adoption op Arkansas Statutes. 

By Act May 2, 1890, c. 182, § 31, 26 Stat. 94, extending certain of the 
statutes contained in Mansf. Ark. Dig. over the Indian Territory, Con- 
gress adopted the construction placed upon such statutes by previous 
decisions of the Supreme Court of Arkansas, but not by subsequent deci- 
sions, nor the decisions of that court construing and applying the com- 
mon law. 

2. Mortgages «=»188 — Construction and Effeci' — Law op Indian Terri- 

tory. 

The legal effect of a mortgage executed in 1906 on land in Indian Ter- 
ritory is to be determined by the common law, there being no provision 
on the subject in the Arkansas statutes extended by Congress over the 
territory ; and under the common law the mortgage is not a complete alien- 
ation of the title, but, except as against the mortgagee, the mortgagor, 
while in possession and where there has been no foreclosure, remains the 
real owner of the land. 

3. Indians ^=»16(4) — Validity op Libasb— Eppect op Invalid Provision- 

Divisibility. 

Act June 7, 1897, c. 3, 30 Stat. 72, authorized allottees of land within 
the limits of the Quapaw Agency, Indian Territory, to lease their land 
"for a term not exceeding • • ♦ ten years for mining or business pur- 
poses." An allottee subject to such act executed an oil and mining lease 
for ten years, with a further provision that, should oil or other mineral of 
value be found in paying quantities, the privilege of operating should con- 
tinue so long as such substances could be produced in paying quantities, 
"on such terms and conditions as parties hereto have agreed upon after 
the expiration of this lease." Held, that the lease was divisible, and that 
the invalidity of the provision for an extension did not affect its validity 
for the ten-year term which was within the statute. 

4. Contracts «g=»137(l) — Severable Contracts— Effect op Invalid Provi- 

sion. 

When a part of a divisible grant or contract is ultra vires or illegal, but 
not malum in se, and the remainder is lawful, the latter may be sustained 

^=»For other cases see same topic ft KBY-NUMBER In all Key-Numbered Digests & Indexes 
* Rehearing denied September 10. 1917. 
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and enforced, unless It appears from a consideration of the whole gn^ant or 
contract that It would not have been made without the part which is ultra 
vires or Illegal. 
6. Mines and Minerals ^=:>68— Mining Lease— Valxdity. 

In a suit by the holders of a mining lease to quiet title a» against ad- 
verse claimants, it appeared that the lease was for the term of ten years, 
"for the purpose of prospecting, mining, drilling, boring, oFt digging for 
oil, gas, asphaltnm, lead, zinc, coal, and copper. ♦ ♦ ♦ '• It also gave 
the lessee the right to use the surface for railroad tracks, pipe lines, or 
buildings. The bill alleged that the lessee and his assigns had been In 
possession since the execution of the lease, and had drilled test holes and 
sunk a shaft thereon, and improved the same for mining purposes. Held, 
that such lease was not subject to the rules governing stilctly oil and gas 
leases, and that it was not invalid on its face by a clause providing that 
the lessee should pay five cents per acre yearly in case of delay in begin- 
ning operations, "in lieu of said work, so long as they or their assigns 
desire to operate or hold the same," but that the question whether such 
clause was i^nfair or inequitable was one to be determined on final hear- 
ing. 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Suit in equity by W. P. McCullough and another against W. M. 
Smith. ■ From a decree dismissing the bill on motion, complainants ap- 
peal. Reversed. 

Paul A. Ewert, of Joplin, Mo. (A. C. Towne, of Miami, Okl., on 
the brief), for appellants. 

A. Scott Thompson, of Miami, Okl. (Hiram W. Currey, of Joplin, 
Mo., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and AMIDON, 
District Judge. 

SMITH, Circuit Judge. According to the allegations of the bill, 
the plaintiffs W. P. McCullough and T. F. Phillips, residents and citi- 
zens of Oklahoma, and D. E. Beth, a citizen and resident of Kansas, 
brought this suit in equity against W. M. Smith, a citizen and resident 
of Kansas. The bill substantially alleges that on March 2, 1895, c. 
188, Congress enacted 28 Stat. 876, 907, as follows: 

"That the allotments of land made to the Quapaw Indians, in the Indian 
Territory, in pursuance of an act of the Quapaw National Council, approved 
March twenty-third, eighteen hundred and ninety-three, be and the same are 
hereby ratified and confirmed, subject to revision, correction and approval by 
the Secretary of the Interior: Provided, however, tiiat any allottee who may be 
dissatisfied with his allotment shall have all the rights to contest the same 
provided for in said act of the Quapaw National Council subject to revision, 
correction, and approval by the Secretary of the Interior. And the Secretary 
of the Interior is hereby authorized to issue patents to said allottees 1q accord- 
ance therewith: Provided, that said allotments shall be inalienable for a pe- 
riod of twenty-five years from and after the date of said patents." See Good- 
rum V. Buffalo, 162 Fed. 817, 89 C. C. A. 525. 

' There was patented to Leander J. Fish some 200 and possibly 240 
acres of land. On June 21, 1906, c. 3504, the Fifty-Ninth Congress 
(34 Stat. 325, 344) enacted the following : 

"That Leander J. Fish, an allottee of two hundred acres of land in section 
thirty -two, township twenty-nine, range twenty-three east, and of forty acres 

^=:»Fbr other ca»es see Bame topic ft KEY-NUMBER In all Key-Numbered DiseeU ft Indexes 

Google 
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t ' 

in section fourteen, township twenty-nine, range twenty-four east, In the Qua- 
paw Reservation, under the provisions of the act of March second, eighteen 
hundred and ninety-five (twenty-eighth Statutes, page nine hundred and seven), 
and the act of March third, nineteen" hundred and one (thirty-first Statutes, 
page ten hundred and fifty-eight), be, and he is hereby, authorized to alienate 
such portion of said land as he may see fit, not exceeding one hundred and 
twenty acres, under such rules and regulations as the Secretary of the In- 
terior may prescribe, and any conveyance of such .land made by said Fish shall 
be executed subject to the approval of the Secretary of the Interior." 

Thereafter, on July 14, 1906, Fish executed a mortgage .deed to E. 
V. Kellett upon the east half of the northwest quarter, and the south- 
west quarter of the northeast quarter, section 32, township z9, range 
23, being 120 acres, to secure a note for $1,000 due in three years, 
with 9 per cent, interest. This mortgage deed was received by the 
Secretary of the Interior, and approved July 20, 1906, although for 
aught that appears he had never prescribed any rules or regulations 
as contemplated in the last-quoted act of Congress. Thereafter Kellett 
assigned the said mortgage deed to the Alliance Trust Company of 
Dundee, Scotland. On June 20, 1908, the Alliance Trust Company ac- 
knowledged full payment and satisfaction of said mortgage, and re- 
leased the same, and reconveyed the premises to Leander J. Fish, his 
heirs and assigns. On June 7, 1897, c. 3, Congress passed an act (30 
Stat. 62, 72): 

'"That the allottees of land within the limits of the Quapaw Agency, Indian 
Territory, are hereby authorized to lease their lands, or any part thereof, for 
a term not exceeding three years, for farming or grazing purposes, or ten je&n 
for mining or business purposes.*' 

On April 29, 1912, Leander J. Fish executed a lease of the same 
120 acres previously mortgaged to Kellett to Dallas Hopper for the 
term of ten years, 

^'for the purpose of prospecting, mining, drilling, boring, or digging for oil, 
gas, asphaltum, lead, zinc, coal and copper and all and every other kind or 
kinds of valuable minerals, ore, fossil, or vegetable substance whatever-; 
♦ • • if oil, mineral or any other substances of value are found in paying 
^luantities in any well drilled or shaft sunk, the privilege of operating shall 
continue so long as oil, minerals or other substances of value can be produced 
in paying quantities on such terms and conditions as parties hereto have here- 
in agreed upon after expiration of this lease. ♦ • ♦ The party of the sec- 
ond part hereby agrees to begin operations on the above^escrlbed premises 
within ninty days after the date of this lease ; in case such operations do not 
begin within said stated time, said second party agrees to pay to said first 
party 5^ per acre yearly for each and every acre contained in this lease, in 
lieu of said work, so long as they or their assigns desire to operate or hold 
the same." 

Immediately after the execution of said lease said Dallas Hopper 
entered into possession of said premises under its terms, and thereafter 
sold and conveyed all his rights under said lease to the plaintiffs, and 
ever since the date of said lease said Hopper and his assignees, the 
plaintiffs, have remained in possession of the leased premises under 
said lease, and have prospected and developed said lands, and have 
sunk numerous test or drill holes upon said land, and have sunk a shaft 
thereon, and have improved and developed the same for mining pur- 
. pases. The plaintiffs claim a leasehold interest in said premises under 
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said mining lease, and defendant claims an estate and interest adverse 
to the plaintiffs ; that the claim of defendant is without any right what- 
ever, and the said defendant has no estate, title, or interest whatever in 
said premises or any part thereof. The bill prays that the plaintiffs* 
title to their claimed leasehold interest be quieted ; that it be decreed 
the defendant has no right whatever in said land, and that he be de- 
barred from asserting any claim adverse to the plaintiffs', and that 
defendant's claim under his mining lease be decreed void, and for gen- 
eral equitable relief. The defendant filed a motion to dismiss the bill 
because of want of equity, and this motion was sustained, and the 
plaintiffs appeal. 

It was not claimed in the motion to dismiss that the court lacked 
jurisdiction. For the first time it is urged in this court that the case 
should have been dismissed for that reason. It is probable that the ju- 
risdiction could not be sustained upon the ground of diversity of citi- 
zenship, as it is alleged that the plaintff, D. E. Beth, is a citizen and 
resident of the state of Kansas, and that the defendant, W. M. Smith, 
is a citizen and resident of the same state. But it will hereafter appear 
that this case "arises under the * * * laws of the United States/' 
within the meaning of Judicial Code, § 24, sub. 1 (Act March 3, 1911, 
c. 231, 36 Stat. 1091, as amended U. S. Comp. St. 1916, § 991), and the 
objection to the jurisdiction cannot be sustained. 

Plaintiffs contend that the conveyance to Kellett was such an ex- 
haustion of the power of alienation under the act of the 59th Con- 
gress (34 Stat. 344) that all control over alienation of the lands in 
question under the act of the 53d Congress (28 Stat. 907), and under 
the act of the 55th Congress (30 Stat. 72), had ceased to exist when the 
lease was given by Fish, and that it was given not under the power con- 
ferred by the 59th Congress (34 Stat. 344), but absolved from any and 
all restrictions whatever. This involves a construction of the act of 
Congress of May 2, 1890, c. 182, 26 Stat. 81, 94, § 31, and the 14th 
section of the act of June 28, 1898, c. 517, 30 Stat. 495, 500. 

[1] In 1884 there was adopted, by the general Assembly of Ar- 
kansas, Mansfield's Digest of the statutes of that state down to the 
close of the General Assembly of 1883. By section 31 of the statute 
of May 2, 1890 (26 Stat. 81, 94), Congress extended certain of these 
general laws over Indian Territory. It is noticeable that of the 156 
chapters of Mansfield's Digest, less than one-third in number are cov- 
ered by this act. It doubtless adopted the interpretation and construc- 
tion put upon the statutes thus put in force in the Indian Territory by 
the Supreme Court of Arkansas prior to the adoption of the act of 
Congress, but not those decisions subsequent thereto. 

In McClellan v. Pyeatt, 50 Fed. 686, 1 C. C. A. 613, this court held 
that although 26 Stat. 81, 94, put in force in Indian Territory the prac- 
tice act of the state of Arkansas, and although ever since 1840 the Su- 
preme Court of Arkansas had held that a motion for a new trial in 
the trial court to correct all of its alleged errors not apparent upon the 
face of the record was essential to review, this had no application in 
this court in appellate proceedings from the United States court of 
Indian Territory. 
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In Eddy v. Lafayette, 49 Fed. 798, 1 C. C. A. 432, this court held 
that where a statute of Arkansas had been construed by the Supreme 
Court of that state so as to change the burden of proof as to negli- 
gence from plaintiff to defendant in an action against a railroad com- 
Mny for killing stock, that as the statute was not extended to Indian 
Territory by the act of 26 Stat. 81, 94, the rule in the courts of In- 
dian Territory had not been changed. 

In Sanger v. Flow, 48 Fed. 152, 1 C. C. A. 56, and in Leak Glove 
Manufacturing Co. v. Needles, 69 Fed. 68, 16 C. C. A. 132, this court 
held that Congress was presumed to have put in force the laws of 
Arkansas enumerated in Indian Territory, with the interpretation and 
construction put upon said laws prior to the act of Congress by the 
Supreme Court of Arkansas. 

In Noyes v. Neel, 100 Fed. 555, 40 C. C. A. 539, this court held that 
a construction by the Supreme Court of Arkansas put upon one of the 
statutes extended to Indian Territory after such extension was merely 
persuasive, and did not preclude the courts of Indian Territory from 
expressing their independent opinion on. the question of its interpreta- 
tion and construction. 

Enough has been said to show that Congress did not adopt for 
Indian Territory the interpretation and construction of Arkansas as 
to the common law. It simply extended the statutes enumerated to 
Indian Territory with the interpretation and construction placed upon 
them by the Supreme Court of the state of Arkansas before the date 
of the act of Congress. 

[2] The 14th section of the act of June 28, 1898, c. 517 (30 Stat. 
495, 500), provides : 

"For the purposes of this section aU of the laws of said state of Arkansas 
herein referred to, so far as applicable, are hereby put in force in said terri- 
tory." 

Without stopping to analyze what laws of Arkansas are within 
"the purposes of this section," as used in the statute of June 28, 1898 
(30 Stat. 495, 500), it is sufficient to say that the decisions of the 
Supreme Court of Arkansas are not themselves laws within the mean- 
ing of this section. Swift v. Tyson, 16 Peters, 1, 17, 10 L. Ed. 865. 

As the Kellett mortgage was given July 14, 1906, before the actual 
admission of Oklahoma to the Union, the effect of that instrument 
•must be determined by the common law, modified, if at all, by the 
laws of Arkansas made applicable by the act of Congress indicated 
to the Indian Territory and the interpretation and construction of 
such laws by the Supreme Court of Arkansas prior to Mav 2, 1890. 
Pyeatt v. Powell, 51 Fed. 551, 2 C. C. A. 367. 

Among the laws of Arkansas put in force by the act of May 2, 
1890, was chapter 110 of Mansfield's Digest. Section 4743 of this 
chapter provides that a mortgage shall be a lien on the mortgaged 
property from the time of the filing of the mortgage. Section 4745 
provides that upon payment of a mortgage the mortgagee of his as- 
signee shall, upon request of the person making payment, acknowl- 
edge satisfaction upon the margin of the record of the- mortgage. 
Section 4746 provides that if he fails to so acknowledge satisfaction 
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as provided in the previous section within 60 days after being re- 
quested to do so, he will be liable in damages. Section 4747 provides 
that such acknowledgment of satisfaction shall have the effect to re- 
lease the mortgage and revest in the mortgagor or his legal repre- 
sentative all title to the mortgaged property. Section 4748 provides 
that if mortgaged property be redeemed by a payment to the oflBcer, 
such officer shall execute and acknowledge a certificate thereof, and 
the same shall be recorded and have the same effect as the satisfac- 
tion on the margin of the record provided in section 4747. Section 
4759 provides that the property shall not at the first offering be sold 
for less than two-thirds of the appraised price, and the second of- 
fering shall be made 12 months after the first, and that real prop- 
erty may be redeemed within on6 year from the date of sale. 

There is not a word in the chapter or in Mansfield's Digest, so 
far as we have been able to ascertain, as to whether the whole estate, 
legal and equitable, vests under ;i mortgage in the mortgagee. Every- 
thing in Arkansas which passes upon how far the mortgagor alien- 
ates and how far the mortgagee acquires title is simply the construc- 
tion of the common law by the Supreme Court of that state. Whit- 
tington V. Flint, 43 Ark. 504, 51 Am. Rep. 572 ; Fitzgerald v. Beebe, 7 
Ark. 310; Kannady v. McCarron, 18 Ark. 166; Gilchrist v. Patter- 
son, 18 Ark. 575; Terry v. Rosell, 32 Ark. 478; Reynolds v. Canal 
Co., 30 Ark. 520. 

In none of these cases does the Supreme Court of Arkansas refer 
to or cite as the basis of the opinion any of the statutes extended 
over Indian Territory by act of Congress. They are simply decisions 
of the Supreme Court of Arkansas as to what it deemed the com- 
mon law to be, and such constructions were never adopted by Con- 
gress for Indian Territory. We say this because it is true, and not 
because it is Qss^ntial to the determination of this case ; for the Su- 
preme Court of Arkansas has decided numerous cases showing that 
a legal and equitable interest remains in the mortgagor in addition 
to those specified in Mansfield's Digest. In one of those cases (Ter- 
ry V. Rosell, 32 Ark. 478, 488) Vaughan had mortgaged certain real 
estate to Terry, and the court said : 

"The question now presents Itself, how the rights of the parties are affected 
by these conveyances? As between Vaughan and Terry, the legal estate Is con- 
sidered to be In Terry, as between him and Vaughan, and those claiming tinder 
Vaughan; but as to all others Vaughan must be considered as seised of the. 
legal estate, and might weU convey to another subject to the mortgage. Wa- 
terman's Eden., p. 93." 

In Turner v. Watkins, 31 Ark. 429, it was held that, when a mort- 
gage or trust, deed has a defeasance clause, the legal title is with the 
grantee, and the equity of redemption is in the grantor, subject to 
* sale on execution. 

In Burr v. Robinson, 25 Ark. 277, it is held that the mortgagor of 
real property has the ownership or fee, and his wife is entitled to 
dower therein, and the mortgagee of real property, even after for- 
feiture, has no interest in the property subject to execution, and the 
last proposition was sustained in Trapnall's Adm'x v. The State Bank> 
18 Ark. 53, and the cases cited therein. 
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In Van Ness v. Hyatt, 13 Pet. 294, 297, 10 L. Ed. 168, it is said: 

'*In the United States, different views have been taken on this question In 
the courts of the several states. It Is said In 4 Kent's Com. 153-4, that courts 
of law have, by a gradual and almost Insensible progress, adopted the views 
of a court of equity on the subject of mortgages, which are founded In Justice, 
and accord with the true Intent and Inherent nature of the transaction ; that, 
except as against the mortgagee, the mortgagor, while In possession, and be- 
fore foreclosure. Is regarded as the real owner,** 

We hold that the question of the effect of the Kellett mortgage is 
to be determined by the common law of England and America as 
developed from time to time unaided by statute, and that everywhere, 
except as between the mortgagor and the mortgagee, the mortgagor, 
while in possession and before foreclosure, is regarded as the real 
owner ; and we also hold that, even if the decisions of Arkansas were 
controlling, the Kellett mortgage was not a complete alienation of the 
land ; that the confirmation by the Secretary of the Interior of a par- 
tial alienation would not cause him to lose authority over the com- 
plete alienation. Of course, if this mortgage had gone to foreclosure, 
it would have ultimately resulted in a complete alienation, and in this 
contingent way the Secretary of the Interior approved a complete 
alienation if it took place ; but it did not take place, and Fish had no 
more authority to execute a lease by reason of the execution and ap- 
proval of this mortgage than he would have had if it had never been, 
executed. 

[3] We turn now to the question of the validity of the lease now 
owned by the plaintiff, but originally executed to Dallas Hopper. 

The defendant contends that it is invalid for two reasons: First, 
the lease provides that if oil, mineral, or any other substances of 
value are found in pajring quantities in any well drilled or shaft 
sunk the privilege of operating shall continue so long as oil, min- 
erals, or other substances of value can be produced in paying quan- 
tities, on such terms and conditions as parties hereto have herein 
agreed upon after expiration of this lease ; that the act of 55th Con- 
gress (30 Stat. 72) only authorized leases for mining purposes for 
a term not exceeding ten years, whereas the clause above quoted 
made the lease in effect in perpetuity. Second, that the lease con- 
tained the following provision: 

"The party of the second part hereby agrees to begin operations on the 
above-described premises within ninety days after the date of this lease ; In 
case such operations do not begin within said stated time, said second party 
agrees to pay to said first party 5^ per acre yearly for each and every acne 
contained In this lease, In lieu of said worlc, so long as they or their assigns 
desire to operate and hold the sam^," 

— ^the specific contention under this head being that the lease lacks 
mutuality and is in effect a unilateral contract. Defendant cites in 
support of this contention Superior Oil & Gas Co. v. Mehlin, 25 Okl. 
809, 108 Pac. 545, 138 Am. St. Rep. 942 ; Huggins et al. v. Daley, 
99 Fed. 606, 40 C. C. A. 12, 48 L. R. A. 320, and Reese v. Zinn (C. 
C.) 103 Fed. 97. 

These questions will be passed upon in their order. 

By the act of June 7, 1897 (30 Stat. 62, 72), the Indian in this 
case was authorized to lease this land "for a term not exceeding 
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* * * ten years for mining or business purposes." The Hopper 
lease granted the land for purposes of prospecting, mining, drilling, 
boring, or digging for oil, gas, asphaltum, lead, zinc, coal, and cop- 
per, and all and every other kind or kinds of valuable minerals, ore, 
fossils, and vegetable substance whatever, for ten years, with the ad- 
ditional provision that if oil, mineral, or any other substances of value 
are found in paying quantities in any well drilled or shaft sunk, the 
privilege of operating shall continue so long as oil, minerals, or other 
substances of value can be produced in paying quantities, on such 
terms and conditions as parties hereto have herein agreed upon after 
expiration of this lease. 

The first question is whether this last provision made the lease in 
effect in perpetuity, and whether it made the lease void from the be- 
ginning or valid, for ten years and void thereafter. 

Turning first and primarily to the federal authorities upon the sub- 
ject, in United States v. Bradley, 10 Pet. 343, 9 L. Ed. 448, a suit 
was brought by the United States on a joint and several bond, and it 
was claimed the bond contained conditions not authorized by statute. 
The court said, at page 360: 

"That bonds and other deeds may, In many cases, be good in part, and void 
for the residue, where the residue is founded on illegality, but not malum In 
se, is a doctrine well founded in the common law, and has been recognized 
from a very early period." 

After a review of a number of authorities, English and American, 
it continued, 10 Pet. on page 363 (9 L. Ed. 448) : 

"Upon the whole, upon this point we are of opinion that there is no solid 
distinction in cases of this sort between bonds and other deeds containing con- 
ditions, covenants, or grants not malum in se, but illegal at the common law, 
and those containing conditions, covenants, or grants illegal by the express 
prohibition of statutes. In each case the bonds or oUier deeds are void as to 
such conditions, covenants, or grants which are illegal, and are good as to all 
others which are legal and unexceptionable in their puriwrt The <m\j excep- 
tion is when the statute has not confined its prohibitions to the illegal condi- 
tions, covenants, or grants, but has expressly, or by necessary impUcation, 
avoided the whole instrument to all intents and purposes," 

In Gelpcke v. City of Dubuque, 1 Wall. 175, 222, 17 L. Ed. 520, the 
Supreme Court said: 

"The counsel of the plaintiffs in error have submitted no argument in re- 
gard to the two first causes assigned for the demurrer. We have not therefore 
considered the questions which they present They relate to certain provi- 
sions of the contract which are claimed to be Invalid. Conceding this to be | 
so, they are clearly separable and severable from the other parts which are 
relied upon. The rule In such cases, where there is no imputation of malum | 
in se, is that the bad parts do not affect the good. The valid may be enforced." 

In United States v. Hodson, 10 Wall. 395, 408, 19 L. Ed. 937, it is | 

said : j 

"It is a settled principle of law that where a bond contains conditions some 
of which are legal and others illegal, and they are severable and separable, 
the latter may be disregarded and the former enforced." 

In Oregon Steam Navigation Co. v. Winsor, 20 Wall. 64, 22 L. Ed. 
315, where the Oregon Steam Navigation Company sold a steamer to 
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one Winsor with a stipulation that she should not be run on the waters 
of the state of California for the period ^of ten years from the 1st day 
of May, 1867, and this was a reasonable stipulation in restraint of trade 
for seven years but not for ten, the court held that the contract was 
sparable, and that an action would lie for liquidated damages for the 
violation of the contract within the seven years. 

In Bemhisel y. Firman, 22 Wall. 170, 22 L. Ed. 766, where notes 
had been given in renewal of old notes, computing the interest at the 
rate fixed in the old notes, which was in excess of the customary rate, 
and it had been held that such higher rate was valid until the maturity 
of the notes, and thereafter the customary or statutory rate governed, 
it was held that in suits upon the renewal notes independently of the 
bankrupt act and of any statute making such security void in toto as 
usurious, they were valid securities for the amount which would be 
due on a calculation properly made. They were bad only for the excess 
above proper interest. 

In McCuUough v. Virginia, 172 U. S. 102, 19 Sup. Ct. 134, 43 L. Ed. 
382, the Supreme Court, after citing numerous state authorities and the 
authorities from that court heretofore cited, said : 

**We see no reason to change the views heretofore and often expressed by 
this court, and reiterate, as said In Vashon v. Greenhow, 135 U. S. 668, 10 Sup. 
Ct. 972, 34 L. Ed. 304, 'This question, therefore, must be considered as fore- 
closed, and no longer open for consideration.' " 

Turning now to the decisions of this court in Illinois Trust & Sav- 
ings Bank v. City of Arkansas City, 76 Fed. 271, 22 C. C. A. 171, 34 
L. R. A. 518, the city of Arkansas City, in the state of Kansas, had 
granted to the Interstate Gas Company the franchise to construct and 
operate waterworks in the city exclusive in character, and stipulated 
for the payment of specific sums as hydrant rentals. The provision 
granting the exclusive franchise was void, but this court held that the 
city was liable for the water rentals under the contract. 

In Lincoln Savings Bank & Safe Deposit Co. v. Allen, 82 Fed. 148, 
27 C. C. A. 87, this court held that where the plaintiff in error had a 
claim for $2,700 against one Sears secured by collateral, and it con- 
tracted that upon payment to it of $1,500 and the transfer to it abso- 
lutely of two of the collateral notes it would release all claims against 
Sears and surrender the balance of the collateral notes, that while the 
agreement to release Sears was illegal the contract to surrender the 
remaining collateral notes was valid and could be enforced. See 
Kauffman v. Raeder, 108 Fed. 171, 179, 47 C. C. A. 278, 54 L. R. 
A. 247. 

In McPhee & McGinnity Co. v. Union Pacific R. Co., et al., 158 Fed. 
5, 87 C. C. A. 619, the city of Denver by ordinance had granted to the 
Union Pacific Railway Company, its successors and assigns, a li- 
cense to construct a railroad track on Blake street, in the city of Den- 
ver. The city council had no power to grant anything but a revocable 
license, and it was insisted that every license must be personal and un- 
assignable, and as the license in question ran not only to the railroad 
company, but to its successors and assigns, it was unauthorized and 
void. This court held that the city council had power to grant this 
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license to the Union Pacific Railroad Company, and if without au- 
thority it conferred it upon its successors and assigns the result would 
be that the latter portion ojf the grant would fail and the former 
stand. 

In Jenson v. Toltec Ranch Co., 174 Fed. 86, 98 C. C. A. 60, it is 
held that it is no defense to an action upon a contract executed by the 
promisee that a divisible part of its consideration was without the 
powers of the promisor corporation if the other part was valuable, 
legal, and within them ; for the promisee may waive the part without 
the powers of the promisor and recover upon the consideration within 
its powers. 

Passing now from the decisions of the Supreme and of this court 
to decisions of other federal courts, in Western Union Telegraph 
Co. V. Kansas Pac. Ry. Co. (D. C.) 4 Fed. 284, the principle that a pro- 
vision in a contract which is illegal does not invalidate the entire con- 
tract is announced. 

In Re T. H. Bunch Co. (D. C.) 180 Fed. 519, the opinion of Trieber, 
District Judge, quite clearly makes the distinction heretofore pointed 
out. 

In McBride v. Farrington, 149 Fed. 114, 115, 79 C C. A, 56, 57, the 
court said : 

"The leases In question are for the mining of coal, iron, petroleum, oil, gas, 
asphaltum, and other minerals. If void as to the other minerals, they are ap- 
parently valid as to the coal. For what length of time they piiri)orted to run 
is not shown by the record. If for an indefinite time the terms of the. act 
would no doubt restrict them to ten years. . It is difficult to see how such 
leases, which apparently, conveyed some rights for a restricted period, can be 
held to be so utterly valueless as to constitute an entire faUure of considera- 
tion.'' 

And in the dissenting opinion it is said : 

'*It is well settled that when a conveyance or contrr.ct contains conditions, 
some of which are legal and others illegal, and they are severable and. separa- 
ble as respects consideration and performance, the latter may be disregarded 
and the former enforced." 

The following federal cases sustain the same doctrine: Van Ness 
v. Hyatt, 5- Cranch, C. C. 127, 28 Fed. Cas. 1044; Warner v. Howell 
3 Wash. C. C. 12, 29 Fed. Cas. 257; United States v. Humason (C.C.) 
8 Fed. 71, 79; United States v. Jones (C. C.) 77 Fed. 717, 721 ; Math- 
ews Slate Co. V. New Empire Slate Co. (C. C.) 122 Fed. 972; In 're 
Johnson (D. C.) 224 Fed. 180, 186; Northern Pac. R. Co. v. United 
States, 15 Ct. Qs. 428. 

Passing now from the federal cases, a very strong case on the sub- 
ject, reviewing many cases both English and American, is Osgood v. 
Central Vermont Railroad Co., 77 Vt. 334, 60 Atl. 137, 70 L. R. 
A. 930, 933, and see Shaw v. Carpenter, 54 Vt 155, 41 Am. Rep. 
837. 

The following cases quite fully sustain the proposition that the 
clause in the lease in question was void but did not affect the balance of 
the lease: Hart v. Hart, 22 Barb. (N. Y.) 606; Robertson v. Hayes, 
83 Ala. 290, 3 South. 674; Erie Railway Co. v. Union Locomotive & 
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Exp. Co., 35 N. J. Law, 240; Glaze v. Duson, 40 La. Ann. 692, 4 
South. 861 ; Porter v. Fisher, 4 Cal. Unrep. Gas. 324, 34 Pac. 70; Mack 
V. Jastro, 126 Gal. 130, 58 Pac. 372; Hedges v. Frink (Gal.) 163 Pac: 
884; Gorcoran v. Lehigh & Franklin Goal Go., 138 111. 390, 28 N. E. 
759; Stewart v. Pierce, 116 Iowa, 733, 89 N. W. 234; Weitzner v. 
Thingstad, 55 Minn. 244, 56 N. W. 817; Rosenblatt v. Townsley, 73 
IMo. 536; Morris v. Way, 16 Ohio, 469; Minnesota Sandstone Go. v. 
Glark, 35 Wash. 466, 77 Pac, 803. 

Other cases in point could be cited, but we have called attention 
to enough to fully demonstrate, as we think, that the clause in the 
lease in question was invalid, but it did not serve to invalidate the lease 
as a whole. 

[4] The rule is that when a part of a divisible grant or contract is 
ultra vires or illegal, but not malum in se, and the remainder is lawful, 
the latter may be sustained and enforced unless it appears from a 
consideration of the whole grant or contract that it would not have 
been made without the part which is ultra vires or illegal. Illinois 
Trust & Savings Bank v. Gity of Arkansas City, 76 Fed. 271, 280, 22 
G. G. A. 171, 34 L. R. A. 518; McPhee & McGinnity Go. v. Union 
Pac. Ry. Go., 158 Fed. 5, 19, 87 G. G. A. 619. 

This lease is divisible, and it does not appear that it would not have 
been made without the clause assailed. 

[6] We turn now to the second clause in the lease which it is 
claimed invalidated it. This question does not seem to have been pre- 
sented to the court below at all. It was never presented in this court 
in the original printed brief. It was first suggested in the oral argu- 
ment at the bar. Were it suggested in this case to reverse the judg- 
ment of the court below we should not consider it at all, but it is sug- 
gested as a ground upon which the action of the court below should 
be sustained, and we have concluded that it was best to consider it 
briefly. 

The lease in question expressly recites that it is in consideration 
of one dollar in hand paid by the lessee to the lessor and other con- 
siderations. It has been held not only that one dollar is a valuable 
consideration, but that neither party to such a contract can show 
that the same was not paid. Stannard v. Aurora E. & G. Ry. Go., 
220 111. 469, 77 N. E. 254; Lindley v. Raydure (D. G.) 239 Fed. 928, 
938. 

In Lovett v. Eastern. Oil Co., 68 W. Va. 667, 70 S. E. 707, Ann. 
Cas. 191 2B, 360, 363, the lease was not only for oil and gas, but 
"for the purpose of prospecting, mining, drilling, boring, or digging 
for oil, gas, asphaltum, lead, zinc, coal, and copper, and all and every 
other kinds of valuable minerals, ore, fossils, or vegetable substances 
wljatever." The particular clause here in question provides that it 
shall run "so long as they [the party of the first part] and their assigns 
desire to operate or hold the same." This, we think, means within 
the period of the lease, which we have held was for ten years. Under 
the holding just made with reference to the other clause, if it extended 
beyond ten years it would, in that respect, be void, but the balance of 
the lease would stand. 
243 F.— 53 
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We have seen that the petition expressly alleges that the lessee and 
his assigns, including these plaintiffs, have remained in continuous 
possession of the said premises ; that, under and pursuant to the terms 
of said lease, they have prospected and developed said land and sunk 
numerous test or drill holes upon said land, and have sunk a shaft 
thereon, and improved and developed the same for mining purposes. 
It must be borne in mind that the lease was for the purpose of min- 
ing lead, zinc, coal, and copper as well ^s for the purpose of boring 
for oil and gas. The rules, therefore, as to oil and gas, which arc 
fugacious (Priddy v. Thompeon, 204 Fed 9S5, 123 C. C. A. 277, 
Kemmerer v. Midland Oil & Drilling Co., 229 Fed. 872, 144 C. C. A. 
154), do not wholly control the construction of the contract. 

The lease gave not only the right to mine for lead, zinc, coal, and 
copper, but it gave the right — 

. "to use as much of the surface of said land and so much of the building stooe 
found thereon as may be properly needed to successfully conduct said pros- 
pecting and mining operations, also the right of way over and across said land 
whereon to construct and operate such line or lines of railroad as may be nec- 
essary to carry on and prosecute the objects of this indenture; also the right 
to erect buildings, refineries, machinery, pipe lines upon said premises for 
successfully carrying on the business of boring, projecting, mining, and prose- 
cuting the object of this indenture, with the right to remove or sell and re- 
move all of said buildings, refineries, machinery and pipe lines, at any time or 
at the expiration of this lease." 

The rule, therefore, that the lessee who has the right to oil and gas 
acquires only an incorporeal hereditament is not applicable to this 
lease as applied to other subjects of the lease. Allegheny Oil Co. v. 
Snyder, 106 Fed. 764, 45 C. C. A. 604; Lindley v. Raydure (D. C.) 239 
Fed. 928. 

The question whether the clause now under consideration is junfair 
or inequitable must be determined upon the final hearing upon the 
issues between the parties. Suffice it to say, it does not appear that 
there is anything in the clause in question to invalidate the lease. 
Guffey V. Smith, 237 U. S. 101, 116, 117, 35 Sup. Ct. 526, 59 L. 
Ed. 856; Brewster v. Lanyorr Zinc Co., 140 Fed. 801, 72 C. C. A. 
213. 

The cases cited by appellee upon this question are not in point. 
In Superior Oil & Gas Co. v. Mehlin, 25 Okl. 809, 108 Pac. 545, 138 
Am. St. Rep. 942, the defendant made not a lease but a contract to 
make a lease to plaintiff of certain lands for oil and gas. The action 
was to reform and secure specific performance of the lease. The con- 
tract sued on was wholly executory. In this case the bill shows the 
lease in suit was in part executed, and is not a suit for specific per- 
formance, but is in the nature of an action to quiet title. The holding 
in that case was that specific performance will not lie unless the agree- 
ment is certain, fair, and just in all its parts, and such an action may, 
where showing that the contract is unfair, unjust, and against good 
conscience, well justify the court in refusing such decree, although 
the contract, had it been executed, might offer no sufficient ground 
for cancellation. It was further held that an executory contract which 
under its terms leaves it optional with one party whether or aot he will 
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proceed with the contemplated enterprise makes the same likewise 
optional with the other, and specific performance will not be decreed. 
It is manifest that case does not sustain the contention of the ap- 
pellee. . 

In Huggins v. Daley, 99 Fed. 606, 40 C. C. A. 12, 48 L. R. A. 320, it 
is held that where an oil and gas lease provides for the compensation 
of the lessor solely by a share of the product, and provides for the 
sinking of a well within a specified time under a penalty as distin- 
guished from liquidated damages, and the lessee makes no attempt to 
comply with the terms of his contract, and manifests no intention to 
comply therewith, the lease becomes forfeitable at the expiration of the 
specified time. In this case the defendant had filed no answer, and did 
not allege that the lease had been forfeited. This case under the pres- 
ent state of the pleadings has no application. 

The same is true of Reese v. Zinn (C. C.) 103 Fed. ^, It was an 
action to forfeit a lease upon the ground of abandoninent, and did hold 
that the lease lacked mutuality b«:ause it authorized the lessee to ter- 
minate the contract at will. 

The decree of the District Court is reversed, and the cause is ordered 
remanded, to the end that the court may overrule the motion to dis- 
miss the petition and permit the defendant, if so advised, to answer 
and proceed to trial. 



WILLIAMSON v. COLLINS et aL 

(Circuit Court of Appeals, Sixth Circuit. July 5, 1917. On Bequest for 
Further Opinion, August 6, 1917.) 

No8. 302O-3022, 303&-^042. 

1. Recsivers ^=»170— Actions — Defenses. 

Where one seeking to intervene in a suit in which a receiver was ap- 
pointed for a corporation, and to contest the validity of honds of the cor- 
poration, was concededly a creditor against whose claim there was no de- 
fense, the court was Justified in directing the receiver to facilitate rather 
than hinder the rendition of a Judgment in its favor, so as to give it the 
standing of an unsatisfied Judgment creditor. 

2. Equity ^=^35 — Anciixabt Jurisdiction — ^Bonds — ^Determination op 

Validity. 

A minority stockholder in a corporation also holding its bonds filed a 
bill on behalf of all stockholders to annul a deed of assignment w;hich 
the controlling stockholder had procured to be executed to himself, and 
for a determination of the status of the bonds which such controlling 
stockholder and others were contending to be invalid, and a receiver was 
appointed. A Judgment creditor intervened and filed a petition contesting 
the bond issue. Plaintiff then filed a supplemental bill asserting the valid- 
ity of the bonds, and praying for a determination, and the answering bond- 
holders also sought a determination of the validity of the bonds as incl<> 
dental to the setting aside of the assignment. HeZd, that the court, having 
properly obtained jurisdiction and control of the corporation and its prop- 
erties, had power to determine the rights of the bondholders as against 
the corporation and its pr<^erty and as between themselves, especially in 
view of the negotiable character of the bonds, and the serious damage 
that would result to the company If, while invalid in the hands of the orig- 
inal holders, they should be transferred to holders in due course. 

^=9For other cftses see same topic ft KEY -NUMBER Id all Key-Numbered DlgesU ft Inaexea 
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8. Ck)BPOSATzoNB ^=:>480% — ^Bonds— Bights of Bowa Fidk Holdebs. 

Under the rule In Ohio, holders in due course of bonds of a corporation 
secured by a mortgage were entitled to have the lien of the mortgage prfr- 
served for their benefit, though the bonds were not good as between the 
original parties, and were entitled to an equality wlUi other creditors as 
against assets not covered by the mortgage. 

4. Attoenby ^nd Client ^=»103 — ^Actb or Attobnict as Binding Client. 

Where the attorney charged with the organization of a corporation had 
the stock actually paid for in cash, and had bonds issued to the stockhold- 
ers in an amount equal to their stock as a bonus, the stockholders, all of 
whom had full knowledge of the purpose and the means taken to effectu- 
ate it, were bound by his acts, though the purpose would better have been 
accomplished by paying for the bonds and having the stock issued as a 
bonus. 

5. Corporations ^=»476(3) — Bonds — ^Rights or Holders. 

Stockholders in a corporation to whom bonds were issued in an amount 
equal to the amount of their stock as a bonus liad no standing as creditors 
of the corporation in any true sense of the word or in competition with 
other creditors. 

6. Cancellation of Instruments ^=»4 — Grounds— Invalidity of Instru- 

ment. 

Where bonds were issued to stockholders in a corporation as a bonus, 
the corporation was entitled to the aid of a court of equity so that it 
might not be deprived of its defense of want of consideration through the 
negotiation of the bonds to holders in due course, 

7. Corporations «©=»482i^ — Bonds — Rights of Bondholders. 

Where, with the consent of all stockholders, and for the legitimate pur- 
pose of giving the minority stockholders some protection against the pos- 
sible wrongdoing and mismanagement of the majority, bonds were issued 
to each stockholder as a bonus, the contract of the parties should be given 
the utmost effect permissible under the law; and, while the bondholders 
could not compete with creditors or subject the capital of the company to 
their claims, they were entitled to dividends payable out of surplus, and 
to a redemption of the principal out of the surplus at maturity, and to 
have the agreed sinking fund created so far as it could be done out of the 
surplus, and in subordination to the rights of bona fide purchasers of the 
bonds and on liquidation of the company they were entitled to have the 
remaining capital, after creditors had been satisfied, devoted to the re- 
demption of the bonds. 

8. Corporations ^=»476(3) — ^Bonds— Rights of Bondholders. 

Such bondholders were not, however, entitled to have the mortgage 
securing the bonds sustained as a lien in their favor, as such lien would 
jeopardize the fund as to which the creditors had priority. 
0. Corporations ^=»479 — Bonds— Bona Fide Purchasers. 

Where bonds were issued as a^ bonus to the stockholders in a corpora- 
tion, a stockholder who, because of the bond issue, increased her stock 
subscription, was not a bona fide holder of the bonds* 

10. Corporations ^=»479 — Bonds— Bona Fide Purchasers. 

One who was paid In stock for his services in promoting the company, 
and who received bonds not as a part of his agreed compensation, but 
merely because the other stockholders were receiving them, as a bonus, 
was not a bona fide holder. 

11. Corporations ^=>417 — Compromise and Settij:ment — Persons Con- 
cluded. 

Where bonds were issued to the stockholders in a corporation as a 
bonus, and a party receiving stock in payment for his services in promot- 
ing the company was compelled to sue the controlling stockholder for pos- 
session of his stock and bonds, and ccmipromised by giving up a part of 
the bonds, the settlement did not estop the company and the other stock- 
holders to deny his rights as a bona fide purchaser of the bonds, especially 

^s>FOT other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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as the («ly issue was the right of compensation and ownership of the 
stock and bonds and not their validity ais against the company or its cred< 
Itors. 

12. Interest ^s»38(2) — Rate of Intebest on JunoMENts. 

Under Gen. Ck)de Ohio, f 8304, providing that npon all Judgments, de- 
crees, or orders rendered on any bond or other instrument In writing, con- 
taining stipulations for the payment of interest, interest shall be computed 
until payment at the rate specified in such instrument, where stockholders, 
to whom bonds were issued as a bonus, transferred them to holders in due 
course, a personal Judgment against them in favor of the company for the 
amount of the bonds would bear interest at the rate specified in the bond. 

13. CoRPOBATioNS ^=»479 — Bonds— iNVAMniTT — Liability of Holders. 

Where persons to whom corporate bonds were issued as a bonus, with 
full knowledge of all the facts ccmstitutlng the company's defense as to 
them, transferred the bonds to bona fide holders, their liability to the com- 
pany was not limited to the amount received by them on the sale of the 
bonds, but extended to the face of the bonds and the matured coupons. 

14. Corporations ^=s>522 — Bonds— Invalidity— Loabilitt of Holdeb& 

Enforcement of the Judgment against such bondholders should be condi- 
tioned upon their failure to furnish good security for the repayment to the 
company of such sums as it might pay on the bonds, and where the orig- 
inal holders of such bonds, though not having the rights of creditors, had 
rights analogous to that of the first preferred stockholders entitled to 
cumulative dividends payable out of surplus, and to a redemption of the 
principal out of surplus* provision should likewise be made for delivering 
the bonds to the original holders when paid or redeemed, or on payment 
of the Judgment 

15. Corporations ^s»479-—Bond»— Rights and Rbmedieg of Holders. 

Where stockholders in a corporation to whom bonds were issued as a 
bonus sold the stock and bonds together for an agreed price, representing 
that the bonds were valid and that the stock was a bonus, and the com- 
pany subsequently recovered Judgment against them for the amount of 
the bonds, they were not entitled to reimbursement from their vendees, 
though their vendees in addition to having bonds valid in their hands also 
gained an unexpected exemption from possible stock liability. 

16. Corporations ^=»550<10) — ^Assignkentb for Creditors— Rights of As- 

signee. 

The controlling stockholder in a corporation who took a deed of assign- 
ment from the company, which was subsequently set aside, was entitled to 
reimbursement upon payment of its debts incurred by him where the com- 
pany received the full benefit 

17. Appeal and Brror ^=»984(5) — ^Review — Discretion— Allowance of 

Costs. 

In a suit by minority stockholders in a corporation to set aside a deed 
of assignment taken by the controlling stockholder from the company, and 
to have a determination of the validity of bonds issued by the company, 
the trial Judge's discretion in allowing fees to plaintiffs solicitor against 
the company instead of the controlling stockholder was not reviewable. 

On Request for Further Opinion. 

18. Corporations ^=:»480 — Mortgages— Rights of Bondholders. 

Where, with the consent of all stockholders, and for the legitimate pur- 
pose of giving the minority stockholders some protection against the pos- 
sible wrongdoing and mismanagement of the majority, mortgage bonds 
were Issued to each stockholder as a bonus, the bonds, though subordinat- 
ed to the rights of creditors, had priority, not only over the original com- 
mon stock, but over a subsequent issue of preferred and conmion stock. 

^s^For other cases see same topic & KEY-NUMBER In all Key-Numhered Digests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. . 

Suit by Frances H. Williamson against Justus Collins and others. 
From the decree the plaintiff and the defendants Nannie H. Wright, 
D. Gregory Wright, M. L. Stemberger, Jr., Daniel J. Herbert, the 
Commercial Bank of Jackson, S. E. Sternberger, and Elizabeth M. 
Dickinson appeal. Reversed and remanded. 

Murray Seasongood, of Cincinnati, Ohio, for appeUant WiUlamson. • 

Lawrence Maxwell and Murray Seasongood, both of Cincinnati, Ohio,- for 
appellants Wright. 

Edward P. Moulinler, of Cincinnati, Ohio, for appellants Herbert and others. 

David Lorbach, Harry L. Gordon, Walter M. Schoenle, and Rufus B; Smith, 
all of Cincinnati, Ohio, for appellees. 

Before KNAPPEN, Jtf ACK, and DENISON, Circuit Judges. 

MACK, Circuit Judge. On a former appeal this court affirmed the 
order of the District Court avoiding a deed of assignment, which 
Justus Collins, the president of the Superior Portland Cement Com- 
pany (hereinafter csJled the Cement Company), had caused it to make 
to himself. 229 Fed. 59, 143 C. C. A. 653. His purpose had been to 
free the company in this way from a bond issue of $525,000. As the 
successive phases of the company's organization and career were re- 
viewed on the earlier appeal and as the former record, with some sup- 
plementary testimony, is the basis of the decree now sought to be re- 
versed, a summary review of the facts, more fully set forth in the 
former opinion, will suffice. 

The Cement Company was organized in 1906 with a capital stock 
of $10,000, promptly increased in accordance with the original plans 
to $525,000. The land on which its plant is situated was purchased 
from Mrs. Nannie H. Kelley (who subsequently became Mrs. Wright), 
appellant in No. 3021, for $100,000. Of this sum, $10,000 was to be 
and was given to Mr. D. Gregory Wright, appellant in No. 3022, the 
promoter of the company, who turned it into the treasury for working 
capital. Originally Mrs. Wright had subscribed for ^5,000 of the 
capital stock, but, when the bond issue and its pro rata distribution 
among the stockholders were proposed, she increased her subscription 
to $50,000. M. L. Sternberger, since deceased, became interested in 
the project and finally invested $75,000. From the beginning, however, 
he stated that he was willing to subscribe only on the condition that 
the investment of the minority stockholders be represented by such a 
bond issue. Appellee Collins subscribed for 2,669 shares, and with the 
holdings of his relatives, he has had the controlling interest in the com- 
pany continuously since its organization. Eugene Zimmerman, since 
deceased, acquired 325 shares; Frances Williamson, appellant in No. 
3020, a sister of Nannie H. Wright, 100 shares ; D. Gregory Wright 
received for his services in promoting the company 250 shares. All of 
the parties expected to and did receive bonds in an amount equal to 
the stock subscribed by them pursuant to their agreement, except that 
D. Gregory Wright eventually received only $20,000 bonds with his 
$25,000 stock. Stemberger's attorney, Joseph McGhee, acted for the 
company. On his advice that it was necessary to show a consideration 
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for the bonds, the parties acquiesced in his plan that the apparent con- 
sideration to be paid Mrs. Kelley be $525,000 in bonds in addition to 
the $100,000 in cash. They knew, however, that this was a purely 
fictitious consideration. 

The bonds were secured by a trust deed in the nature of a mortgage 
to the Provident Savings Bank & Trust Company ; they were to ma- 
ture July 1, 1936; and bore interest at the rate of 5 per cent, per 
annum, payable semiannually, evidenced by interest coupons. The 
trust deed provided for the payment to the trustee of five cents per 
barrel as a sinking fund, for the payment or redemption of the bonds, 
on every barrel of Portland cement manufactured by the Cement Com- 
pany. But no payments have ever been made toward such a fund. 

In October, 1907, in order to raise needed funds, the company issued 
500 shares of preferred stock and offered them at par, together with 
a bonus of 250 shares of common stock, pro rata to the stockholders 
other than D. Gregory Wright. As some stockholders, including Mrs. 
Wright and Mrs. Williamson, declined the offer, Collins took $19,400 
of the issue, and Sternberger and his friends $31,600. Mrs. Wright 
and Mrs. Williamson refused to put more into a project controlled by 
Collins, especially in view of his action in withholding from D. Greg- 
ory Wright his stock and bonds and compelling him to sue therefor. 

On account of the heavy bond issue, the company was unable to ob- 
tain necessary credit. Collins and others were compelled to indorse its 
paper. To avoid this, and to better the company's condition, Collins 
and his friends stood ready to surrender and cancel their bonds if the 
entire issue wete canceled ; the Wrights and Mrs. Williamson refused 
to give up their position of mortgage secured creditors having priority 
over the preferred stock issue. Thereupon Collins, in the hope of 
freeing the company in some manner from this lien, and with the con- 
sent of three-fourths of the stockholders, had the deed of assignment 
executed to himself. 

The original bill filed by Mrs. Williamson as a minority stockholder, 
on behalf of all stockholders as well as on behalf of the company, 
sought an annulment of this deed and a determination of the status of 
all the bonds. After the affirmance of the earlier decree, the Sturte- 
vant Mill Company, which theretofore, as a simple contract creditor, 
had sought to file an intervening petition, obtained a judgment against 
the Cement Company and an immediate return nulla bona. As the re- 
ceiver, after investigating the merits of the claim, acquiesced therein, 
it then filed an intervening petition to contest the entire bond issue. 
The plaintiff, reciting that she acted "by direction of the court," filed 
a supplemental bill asserting the validity of the bonds held by her and 
others, alleging defendants' contention that their own bonds were in- 
valid, and praying for a determination of the conflict as well as gen- 
eral relief. By answer, a number of defendants claimed to be bona 
fide purchasers of the bonds without notice of the facts on which the 
claim of their invalidity was based. Intervening petitions were pre- 
sented by other creditors. By final decree, the trust deed and the bonds 
secured thereby were held without consideration, void, and invalid 
both as against creditors of the Cement Company, and as against the 
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Cement Company itself, except as to certain innocent purchasers from 
the original holders; judgments for the face value of the bonds an4 
all past-due interest coupons thereon were rendered' against the orig- 
inal holders who had sold their bonds to these innocent purchasers; 
all other bonds and coupons were directed to be delivered up for 
cancellation within a specified time under penalty of judgment against 
the holders for the face of the bonds and the coupons not surrendered. 
Creditors of the Cement Company, including on an equality those who 
had given credit to Collins as assignee conducting the business of the 
company and innocent bondholders, m respect of the matured coupons, 
were directed to be paid. Raintiff's attorney was awarded $2,500 
payable out of the funds in the hands of the receiver. 

[1,2] 1. All parties in interest, stockholders, bondholders, trustee, 
and creditors, were before the court, both on the original and supple- 
mental bill and on the intervening petition. As the intervening peti- 
tioner was concededly a creditor against whose claim there was no de- 
fense, the court was justified in directing the receiver to facilitate 
rather than to hinder rendition of a judgment in its favor so as to give 
it the standing of an unsatisfied judgment creditor. .But it is unneces- 
sary to determine whether, on the intervening petition alone, the court 
should have limited its action to satisfying the creditors* claims with- 
out determining the rights of the bondholders inter sese or as against 
the company itself when freed of debts. For under the original and 
supplemental bill and the answers thereto all parties sought a determi- 
nation of these matters as incidental to the setting aside of the assign- ! 
ment. The court had properly obtained jurisdiction and control of the ; 
Cement Company and of all of its properties; it was clearly within I 
the power of a court of equity, under the circumstances, to fix the | 
rights of the parties, both as against the company and its property, \ 
and,, in relation thereto, as between themselves. Especially is this true 
in view of the negotiable character of the bonds, and the serious dam- i 
age that would result to the company if, while invalid in the hands of 
the original holders, they should become valid by transfer to holders 
in due course. Thompson v. Emmett Irrig. Co., 227 Fed. 560, 142 C. 
C. A. 192. 

[3] 2. Holders in due course of these bonds concededly have en- 
forceable claims against the company. Cromwell v. County of Sac, 96 
U. S. 51, 24 L. Ed. 681. As to assets not covered by the mortgage, 
they were properly placed by the decree on an equality with other 
creditors in so far as their coupons had matured. 

In Ohio, the innocent holders of a corporate bond issue, payable to 
bearer and intended for general circulation, may enforce the lien of 
the mortgage security free from defenses which would be good as be- 
tween the original parties; the mortgage lien follows as an incident 
of the negotiable character. of the bonds. Railway Co. v. Lynde, 55 
Ohio St. 23, 52, 44 N. E. 596. 

These holders have not appealed from the decree, but as neither the 
language of the decree nor of the opinion accompanying it indicates 
clearly the measure of protection intended to be given to them, and as 
a modification of the decree in other respects will be essential, the new 
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decree will specifically preserve the lien of the mortgage in favor of 
these bona fide bondholders, both as against the company and as against 
its creditors, present and future. 

3. In the course of the former opinion of this court it was said : 

'*That the outstanding bonds were a menace to the life of the corporation, 
that they were issued as an Inducement to procure stock subscriptions and as 
a bonus without the. payment of any consideration for them, is too manifest 
to admit of controversy ; but what the rights of the holders as between them- 
aelves, and as between themselves and company, may be, and as to what meth- 
od is to be pursued to determine such rights, and cancellation and return of 
them to the company, if it shall ultimately be decided that such shall be done, 
are matters which we are not now called upon to decide." 

These matters, which were then expressly left open, must now be 
determined. 

[4] Whether or not the attorney failed to carry out the intention of 
the parties in having the stock not merely issued as full paid, but ac- 
tually and specifically paid for in cash, is beside the question. He was 
charged with the organization of the company ; the parties, all of 
whom had full knowledge both of the purpose and of the means taken 
to effectuate it, are bound by his and their own acts. 

It may well be that a payment for the bonds and the issuance of the 
stock as bonus would better have accomplished Stemberger's original 
proposition of giving the minority stockholders the protection of a full- 
paid investment. But the evidence clearly demonstrates that the bonds 
were the bonus; they were issued only after the stock calls had been 
paid ; no consideration was given for Uiem to the company itself ; the 
pretended consideration in treating them as part payment for the land 
was concededly a pure fiction, to the knowledge of all parties. 

[6, 8] As creditors, therefore, in any true sense of the word, these 
bondholders have no st^inding; as against them, the corporation could 
plead no consideration ; in competition with its actual creditors, pres- 
ent or future, they have no rights ; and the corporation for its protec- 
tion, to enable it to pay its debts and to transact its business, is enti- 
tled to the aid of a court of equity so that it may not be deprived of its 
defense through the negotiation of these evidences of an obligation 
unenforceable by the original parties, though valid when acquired by 
a holder in due course. 

[7] But while the original bondholders are not creditors in the full 
sense, nevertheless as the transaction in question was entered into with 
the consent of all the stockholders for the legitimate purpose of giving 
minority holders some protection against the possible wrongdoing and 
mismanagement of the majority, the contract of the parties should be 
given the utmost eflfect that may be permissible under the law. While 
they cannot compete with creditors, and therefore while the company 
is a going concern cannot subject the creditors' fund, the capital of the 
company, to their claims, yet, subject to this limitation, their contrac- 
tual rights can and should be enforced. In practical effect, they are in 
a position analogous to that of first preferred stockholders (see In re 
Fechheimer Fishel Co., 212 Fed. 358, 129 C. C. A. 33), entitled to 
cumulative dividends payable out of surplus, and to a redemption of 
the principal out of surplus on and after July 1, 1936, but in both cases 
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without impairment of fixed capital. Furthermore, they are entitled to 
a performance of the contractual obligation to create a sinking fund 
by the payment of five cents on each barrel of cement manufactured, 
subject, however, again to the limitation that such payment be made 
only out of surplus without impairment of fixed capital, and that it be 
subordinate to the rights of the bona fide purchasers to the sinking 
fund as provided in die trust deed. And in the eyent that the com- 
pany should be liquidated before the payment in full of the bonds and 
the interest thereon, then on such liquidation, after all of the creditors 
shall have been satisfied, the remaining capital should first be devoted 
to the bond redemption. 

In substance, all of the company's funds which could be legally de- 
voted to the payment of dividends, and, on liquidation, to distribution 
among stockholders, are to be first applied to these bondholders' claims. 
To this extent the agreement entered into by all the stockholders on 
behalf of the company can be legally carried out. And inasmuch as 
there is nothing inherently illegal in the contract or its purpose, the 
company's defense to its full enforcement presents no obstacle to the 
grant of this relief. See Cratty v. Peoria Library Association, 219 III. 
516, 76 N. E. 707, cited in 46 L. R. A. (N. S.) 639, note; McKee v. 
Title Insurance & Trust Co., 159 Cal. 207, 113 Pac. 140; 1 Cook. Cor- 
porations, § 3. In Germania Trust Co. v. Boynton, 71 Fed. 797, 19 
C. C. A. 118, and in Rolapp v. Railroad, 37 Utah. 540, 110 Pac. 364. 
rights of creditors were involved. In Gunnison Gas & Water Co. v, 
Whitaker (C. C.) 91 Fed. 191, the bonds were made absolutely void 
by the state Constitution. Moreover, they were not delivered as ex- 
isting obligations, but were wrongfully retained by the agent to whom 
they had been delivered for the purpose of effecting a sale. Inasmuch 
as the corporation involved was a public service company, and not, as 
in the instant case, a private corporation, the rights of the public were 
deemed by the court to be jeopardized by the transaction. In Morrow 
V. Iron & Steel Co., 87 Tenn. 262, 10 S. W. 495, 3 L. R. A. 37, 10 Am. 
St. Rep. 658, the subscribers to the stock other than plaintiff abandoned 
the original plans before the bonds were delivered. Under these cir- 
cumstances, the court properly refused to direct the issuance of bonus 
bonds to plaintiff. It is unnecessary for us to express an opinion on 
the further action of the court in refusing plaintiff the alternative 
remedy of a cancellation of his notes given in payment of his stock 
and bonus bonds subscription, as no such question is involved in the 
instant case. 

These bonds, with the rights thereunder, hereinabove set forth, are 
somewhat analogous to income bonds, which are not uncommon in this 
countrv (Texas Ry. v. Mariow, 123 U. S. 68?, 8 Sup. Ct. 311. 31 L. 
Ed. 303; 2 Machen, Corporations, §§ 2100-2110); to the English ir- 
redeemable debentures (Palmer, Company Law [10th Ed.] p. 313; 3 
Palmer, Company Precedents, p. 56 ; but see Lindley, Companies f 6th 
Ed.] p. 303) ; and especially to the bonds payable only out of profits, 
dealt with in Famatina Development Corporation v. Bury, 1910, A. C. 
439. While in' Synnott v. Tombstone Consolidated Mining Co., 208 
Fed. 251, 125 C. C. A. 451, bonds payable both as to principal and in- 
terest, only out of profits, were held not provable in bankruptcy in 
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competition with creditors, their validity was not questioned. See, 
too, Philadelphia & Reading R. R. v. Stichter, 11 W. N. C. 325, 4 
Amer. & Eng. R. R. Cases, 118 (Pa. Sup. Ct.); but see Taylor v. Phila- 
delphia & Reading R. R. (C. C.) 7 Fed. 386. 

[8] The mortgage, however, cannot be sustained as a lien in favor 
of the original bondholders. As in Miller, Exec, v. Ratterman, 47 
C«iio St 141, 159, 24 N. E. 496, it is difficult t6 say what office such 
a mortgage for their benefit could have. As the property covered 
thereby constituted an essential part of the company's capital, such a 
lien thereon would jeopardize the fund as to which all creditors have 
priority. The decree, therefore, properly preserved the lien of the 
mortgage only in favor of the holders of the bonds acquired in due 
course. 

[9, 10] 4. Neither Mr. nor Mrs. Wright is a holder in due course. 
It is a fiction to assert that the land was sold for $40,000 or $50,000 
cash, together with $50,000 par worth of both stock and bonds. Not 
only was the price of $100,000 fixed, but it was actually paid out in 
cash to the vendor. Her stock subscription, while doubtless made be- 
cause of the sale, was entirely independent thereof. It may well be, 
too, that she increased her subscription because of the bond issue ; but 
she went into the company as a stockholder and as a bondholder in 
exactly the same way as, and is therefore entitled to no better rights 
than, the other stockholder. D. G. Wright's promotion fee was fixed 
at $25,000 worth of the stock ; this he eventually received full paid ; 
but the bonds were no part of his agreed compensation. He was justly 
entitled to them only because the other stockholders received this 
bonus ; he got them, however, as a bonus, not in payment for services. 

[11] 5. Wright was compelled to sue Collins, who had possession of 
his stock and bonds, in order to get them, and at that he compromised 
by giving up $5,000 of the bonds to the company. This suit, however, 
was against Collins, not against the company ; the settlement was with 
him ; the company and the other stockholders were neither bound nor 
estopped thereby as Collins might be. But even at that, the only issue 
was the right of possession and ownership of the stock and bonds, not 
their validity as against either the compan/s creditors or the company 
itself. That action and the proceedings thereunder in no manner sus- 
tain Wright's contention. He is not a bona fide purchaser of the 
bonds. 

[12] 6. The decree holds the ori^nal bondholders whose bonds 
have come into the hands of holders m due course liable to the com- 
pany for the face of the bonds and the matured coupons. This per- 
sonal judgment, having no express provision as to interest, will bear 
interest at the rate specified in the bond in accordance with section 
8304 of the Ohio General Code. 

[13] As the vendors, unlike the trustees of Rector College in Wilson 
V. Lazier, 11 Gratt. 477, acquired and disposed of the bonds, not in 
ignorance but in full knowledge of all the facts that constitute the com- 
pany's defense as to them, their liability is not to be limited to the 
amount received by them on the sale of the bonds, even if this could 
be definitely determined when, as here, bonds and stock were sold to- 
gether for less than their joint par value. But, like Rector in the case 
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of Wilson V. Lazier (see, too, Pettit v. Jennings, 2 Robinson, 676, and 
27 L. R. A. 519, note), their liability in equity is to indemnify the com- 
pany fully against loss due to their acts. • 

[14] If the bonds were now due and the company paid them, the 
judgment would be proper. But they may not mature until 1936; at 
that time it cannot be known whether the company will actually pay 
them or the interest thereon, and thus what, if any, loss, will result. 
Nevertheless, as the company's liability is absolutely owing, though 
not matured, the amoimts of the judgments fixed in the decree are 
proper. Enforcement thereof should, however, be conditioned upon 
the failure to furnish good security from time to time for the repay- 
ment to the company of such sums as it may pay on the interest and 
principal of such bonds. 

Provision should likewise be made that on such repayment the orig- 
inal bond or coupon so redeemed or, on payment of die judgment, a 
new bond of like effect, shall be delivered to the purchaser so repaying, 
to be held with the same rights thereunder as are accorded the other 
bonds in the hands of the original holders. 

[16] 7. The claim of the vendors of these bonds to reimbursement, 
in whole or in part, f r<Mn their innocent vendees, was properly denied. 
The bonds were represented to be valid; the stock was assumed to 
have been a bonus. But the sale was of the two together for an agreed 
price; that the vendee has acquired actually full-paid stock as well as 
a bond valid in his hands against the company gives the vendor no 
claim to counter indemnity because of his own liability to the company. 
While the vendee thereby gains an unexpected exemption from possible 
stock liability, that gain is not at the vendor's cost. Moreover, the 
vendor, under the decree to be entered, will be restored to his original 
rights in respect to the bonds, with priority over all stock issues, if 
and when he indemnifies the company against its liability on the bonds 
so sold by him. 

8. There is no occasion at this time to consider whether the common 
stock given with the $50,000 preferred issue is within the principle of 
Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, and 
Peters v. Union Mfg. Co., 56 Ohio St. 181, 46 N. E. 894, free from 
liability to creditors and to the company, or whether under Kiskadden 
V. Steinle, 203 Fed. 375, 121 C. C. A. 559, the liability thereon remains. 
For the company is not insolvent, now that most of the bonds are held 
not to be company debts, and it is not seeking any such relief against 
the holders of this issue of common stock. 

[18] 9. Furthermore, in view of the solvency of the company, it 
is immaterial whether the debts incurred by Collins as assignee be al- 
lowed directly against the company or against Collins with a right 
of reimbursement to him. Clearly he had a rierht of reimbursement, 
inasmuch as the company received the full benefit of the consideration 
given for these claims. See Randolph v. Scruggs, 190 U. S. 533, 23 
Sup. Ct. 710, 47 L. Ed. 1165. 

[17] 10. The allowance of fees to plaintiff's solicitor is not con- 
tested ; but it is urged that these should be charged against Collins and 
not against the company. Inasmuch, however, as the suit involved 
not only the validity of the assignment, but also the determination of 
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the status of the bonds, the discretion exercised by the district judge 
in this matter is not properly reviewable. 

11. All bonds and coupons not belonging to holders in due course 
should be stamped in such manner as to give notice of the limitations 
thereon under the decree to be entered by the District Court on the re- 
manding of this cause. 

The decree will be reversed and the cause remanded for further pro- 
ceedings in accordance with the views herein expressed. Costs will be 
taxed against the Cement Company. 

On Request for Further Opinion. 

PER CURIAM. [18] Counsel for certain parties ask the court for 
an expression of opinion whether the $50,000 of preferred stock men- 
tioned in the opinion heretofore filed^ pursuant to the decision render- 
ed June 30, 1917, "is to come ahead of or after the interest represented 
by those holding bonds for which nothing was paid.'* 

The iformer opinion was intended to express, and is believed to ex- 
press, the view that the entire bond issue has priority, not only over 
the original common stock, but over the subsequent issue of both pre- 
ferred and common stock. This would seem clearly to follow from the 
statement, as to the bondholders, in that opinion, that "in practical ef- 
fect they are in a position analogous to that of first preferred stock- 
holders/' and from the closing sentence of paragraph 7 : 

"Moreover, the vendor, under the decree to be entered, will be restored to his 
orl^nal rights In respect to the bonds, with priority over all stock Issnes, If 
and when he Indemnifies the company against Its liability on the bonds so sold 
by him." 



McCABE et al. v. GUARANTY TRUST CO. OF NEW YORK. 

(Circuit Ck>urt of Appeals, Second Circuit May 31, 1917.) 

No. 201. 

1. CotTBTS ^=»324 — Fedebal Courts — Objbctiow to Jubisdiction — ^AnoelljIlEY 
Pbocbedinob. 

Whether an action was properly removed from a state to a federal 
court on the ground of diversity of citizenship cannot be determined in 
an ancillary suit to restrain further proceedings in the state court, as a 
court's Jurisdiction of the principal suit cannot be questioned in an 
ancillary proceeding or suit 

2l Courts ^=>264(1)— Federal Courts — Jubisdiction — ^Anciixaby Suits. 

Neither the citizenship of the parties nor any other factor that would 
ordinarily determine Jurisdiction has any bearing on the right of the 
court to entertain Jurisdiction of a suit ancillary to a pending suit. 

8. Removal of Causes c=>97 — Enjoining Pbocebdinos in State Coubt. 

The statute forbidding federal courts to enjoin proceedings in state 
courts, except as authorized by laws relating to bankruptcy proceedings, 
has no application to cases where it is necessary for a United States 
court to protect its own Jurisdiction by injunction; and if a cause is 
properly removed from the state to a federal court, the federal court 
may, when necessary, enjoin the party against whom the cause has been 
removed from any further steps in the state court 
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4. Removal of Causes «=»97 — ^Enjoinino Proceedings in State Court. 

The defendants In an action in a state court filed a petition for re- 
moval to the federal court, and filed a certified copy of the record in 
the federal court, and on the same day filed, a bill for an injunction en- 
joining the plaintiff in the original action from proceeding in the state 
court l^e plaintiff in the original action filed an answer denying the 
right to remove, and admitted that, if the state court decided that the 
cause was not . removable, it intended to proceed in that court. Sub- 
sequently, and before the decree in the ancillary suit, the state court 
granted the motion to remove. Seld that, as plaintiflTs intention to pro- 
ceed in the state court was conditioned solely upon the contingency that 
such court should deny the motion to remove, the injunction was properly 
denied without prejudice, as in equity the decree is to he shaped as the 
rights of the parties exist at the time of the decree. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit by W. Gordon McCabe, Jr., and another, against the Guaranty 
Trust Company of New York, as substituted trustee of Stephen H. P. 
Pell and others, individually, and as partners doing business as S. H. 
P. Pell & Co. From a decree dismissing the bill without prejudice, 
plaintiffs appeal. Affirmed. 

The plaintiffs are citizens of the state of South Carolina, where they are 
engaged as partners in the cotton business. The plaintiff McCabe is the owner 
of a seat in the New York Cotton Exchange, which is a membership corpora- 
tion organized and existing under the laws of the state of New York, and 
his membership therein is of considerable pecuniary value. The Guaranty 
Trust Company is a corporation organized and existing under the laws of the 
state of New York, and has its principal place of business in the Southern 
district of New York. 

On June 14, 1916, the Guaranty Trust Company began an action in the Su- 
preme Court of the State of New York in New York county against the plain- 
tiffs, asking for judgment in the sum of ;^133,328.84, with interest. On the same 
day a warrant of attachment was issued against the defendants in the action 
and was levied by the sheriff upon certain of their property, including the seat 
in the New York Cotton Exchange. The summons was never personally served 
upon defendants in the state action, but an order was made directing serv- 
ice of summons by publication. 

The defendants in that action on August 21, 1916, appeared specially and filed 
a petition in the usual form for the removal of the action into the District 
Court of the United States for the Southern District of New York, alleging 
that the controversy in said action exceeded the sum of |3,000 and was wholly 
between citizens of different states. The usual bond was filed witt the peti- 
tion. On September 11, 1916, the defendants filed in the United States District 
Court for the Southern District of New York a duly certified copy of the 
entire record in the action. 

Thereafter, and on the same day, September 11, 1916, they filed their bill of 
complaint herein, in which they prayed an injunction perpetually enjoining 
the Guaranty Trust Company from in any way proceeding in the action at law 
in the Supreme Court of New York in which it Is plaintiff and the plaintiffs 
herein are defendants, which action it alleged had been duly removed Into 
the United States District Court for the Southern District of New York. On 
September 12, 1916, Mr. Justice Mullan of the Supreme Court of New York 
granted the motion for the removal of the action to the District Court for 
the Southern District of New York. 

On October 2, 1916, the District. Judge filed an opinion In the action at 
law, in which he said that "the real question here arises on the remand," but 
•*I see no ground for remand, and the motion to remand is denied." He also 
declined in the ancillary suit to issue the preliminary injunction, on the 
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ground that, as the New York court had granted the motion to remove, this 
swept "away the whole ground on which the bill in equity rests." On October 
6, 1916, a final decree was entered, dismissing the bUl of complaint without 
prejudice. Fi'om that decree the plaintiffs appeal. 

Miller & Auchincloss, of New York City (David Hunter Miller and 
Frank L. Warrin, Jr., both of New York City, of counsel), for ap- 
pellants. 

Myers & Goldsmith, of New York City (Emanuel J. Myers and Gor- 
don S. P. Kleeberg, both of. New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

' ROGERS, Circuit Judge (after stating the facts as above). This 
suit is ancillary in its nature, and is brought by two citizens of the state 
of South Carolina against a New York corporation residing in the 
Southern District of New York, and an injunction is asked to restrain 
the defendant from proceeding in an action which was commenced 
by it in the Supreme Court of New York county, and which is alleged 
to have been removed by the plaintiffs herein, being the defendants 
in the action removed, 'the District Judge has refused to remand the 
original action, and holds it to have been properly removed ; and he 
has refused the injunction for reasons which will be referred to here- 
inafter. 

The defendant in this suit in its answer denies that this court has 
the power or j-urisdiction to entertain and take jurisdiction of the 
original action, and denies that that action is legally removed or can 
be removed. It also avers "that this court is without power and juris- 
diction to entertain and take jurisdiction of this action as ancillary to 
the aforesaid action, because this court could not take jurisdiction of 
and proceed with or take any steps in the original action in the state 
court if removed to this court, and would be required to remand such 
action or to dismiss the same from its further consideration." 

[1] The question whether the action was properly removed from 
the state court was raised in the District Court on a motion to remand, 
and that court decided that the case was legally removed, and over- 
ruled the motion to remand. Whether the refusal to remand was 
error is not before this court in the present suit. The way to correct 
that error, if error was committed, is not by means of an averment in 
an answer filed in an ancillary suit. The Guaranty Trust Company 
denies that the original action was properly removed. In other words, 
it denies the jurisdiction of the District Court over a suit which is 
removed solely on the ground of diverse citizenship, where the as- 
signees do not all live in the same district. The question whether ju- 
risdiction exists under such circumstances is a most important, one, 
upon which, unfortunately, the judges in the Southern district hold 
contradictory views. In the original suit now under discussion the 
District Judge thought he had jurisdiction, and, as we have seen, re- 
fused to remand. In Doherty v. Smith (D. C.) 233 Fed., 132 (1915), 
Judge Learned Hand felt constrained to hold the reverse, not feeling 
himself sufficiently assured whether Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, 51 L. Ed. 264, was intended to be overruled by the 
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cases of In Matter of Tobin, 214 U. S. 506, 29 Sup. Ct. 702, S3 L. Ed. 
1061 (1906), aiTd of In the Matter of Athanasi Nicola, 218 U. S. 668, 
31 Sup. Ct: 228, 54 L. Ed. 1203. While appreciating all this fully, we 
are prevented from expressing our views upon the subject at this time ; 
for the law is that the jurisdiction of the court as regards the prin- 
cipal suit cannot be questioned in an ancillary proceeding or suit. 
Johnson v. ChristiaUi 125 U. S. 642, 8 Sup. Ct. 989, 1135, 31 L. Ed. 820 
(1888); New Orleans v. Fisher, 180 U. S. 185, 21 Sup. Ct. 347, 45 
L. Ed. 485 (1901). ' 

[2] Again, the jurisdiction of the court over this ancillary suit is 
denied on the ground that the right which the Guaranty Trust Com- 
pany asserts is the right of an assignee, and that, as two of the as- 
signors live in the Southern district of New York and one in the East- 
ern district, the suit cannot be maintained, as the assignors are not 
residents of the same district and consent is not given to be sued 
in a district in which all the assignors do not reside. Root v. Wool- 
worth, 150 U. S. 401, 413, 14 Sup. Ct. 136, 37 L. Ed. 1123 (1893); Pa- 
cific Railroad v. Missouri Pacific Railway, HI U. S. 505, 522, 4 Sup. 
Ct. 583, 28 L. Ed. 498 (1884); Krippendorf v. Hyde, 110 U. S. 276, 
4 Sup. Ct. 27, 28 L. Ed. 145. This court is, however, not only com- 
pelled to decline to consider at this time the question of jurisdiction 
as respects the original suit, but is also precluded from questioning 
the right of the complainants to file the ancillary suit against defend- 
ants who do not all reside in the same district. We can only consider 
the question of jurisdiction of the ancillary suit so far as to ascertain 
whether the ancillary character of the suit is made to appear by the 
allegations of the bill. The rule is that neither the citizenship of the 
parties nor any other factor that would ordinarily determine jurisdic- 
tion has any bearing on the right of the court to entertain jurisdiction 
of an ancillary suit. There seems to be one exception to the rule as 
above stated, but the circumstances of this case do not bring it within i 

the exception. See Street on Federal Equity Practice, §§ 1229 and 
1230. 

[3] This brings us to inquire whether the injunction which the 
plaintiflFs in the ancillary suit are seeking was properly refused. The 
United States courts are forbidden by act of Congress to enjoin pro- j 

ceedings in state courts, except as authorized by laws relating to pro- | 

ceedings in bankruptcy ; but the prohibition referred to has no appli- 
cation to cases where it is necessary by injunction for a United States j 
court to protect its own jurisdiction. So that, if a cause is properly 
removed from a state to a federal court, the latter may, when it is 
necessary to do so, issue an injunction to restrain further proceedings 
in the state court, if such court should persist in proceeding. This it 
does by restraining th^ party against whom a cause has been legally 
removed from any further steps in the state court. Madisonville 
Traction Company v. St. Bernard Mining Company, 196 U. S. 239, 
245, 25 Sup. Ct. 251, 49 L. Ed. 462 (1905); Chesapeake & Ohio Ry. 
Co. V. Cockrell, 232 U. S. 146, 154, 34 Sup. Ct. 278, 58 L. Ed. 544 
(1914). In the instant case the bill states: 

"On information and belief, that the defendant herein the plaintiff in said 
action, notwithstanding the removal thereoi to the District Court of tlie 



Digitized by 



Google J 



GBBAT LAKES TOWING GO. Y. ASIBBIGAN SHIPBUILDING 00. 849 

United States for t^ Southern District of New York, pi]r]X)8es and Intends 
to proceed in said action In the Supreme Ck)urt of New York, and in said 
court to take further steps in said action and to enter judgment there," etc 

[4] The answer was filed wHile the Supreme Court had under con- 
sideration the motion to remove the cause, and it denied the right of 
removal and admitted that, if the Supreme • Court decided that the 
cause was not removable, it intended to proceed in the state court, ac- 
cording to the law of that state and procedure of its courts, but denied 
each and every other allegation as to its intentions. Before the decree 
in the District Court, Mr. Justice MuUan, of the Supreme Court of 
New York, granted the motion to remove the cause. The state of 
facts existing at the time the decree is entered, and not the facts exist- 
ing at the time the bill is filed, determine the rights of the parties. It 
Is true that the right to judgment in an action at law depends upon the 
facts as they exist when the action is commenced; but in equity a 
different rule governs, and is, as already stated, that the decree in 
equity is to be shaped as the rights of the parties exist at the time of 
the decree. This principle was recognized by the Supreme Court of 
the United States in Randel v. Brown, 2 How. 406, 423, 11 L. Ed. 
318 (1844). The courts of New York have recognized it in like man- 
ner. Gay v. Gay, 10 Paige Ch. (N. Y.) 369 (1843) ; Peck v. Goodber- 
lett, 109 N. Y. 180, 189, 16 N. E. 350 (1888); Sherman v. Foster, 158 
N. Y. 587, 593, 53 N. E. 504 (1899). 

It appearing at the time of the decree that the intention to proceed 
in the New York court was conditioned solely upon the fact that the 
New York court should decide to refuse to grant the motion to re- 
move, and as that court did not so decide, but granted the motion to 
remove the cause, we think the District Court was right in refusing the 
injunction and in dismissing the bill without prejudice. If any attempt 
to proceed in the state court contrary to the statements contained in 
the answer should hereafter be made, the plaintiffs herein are at lib- 
erty to renew their application. 

Decree affirmed. 



GRBAT LAKES TOWING CO. v. AMBBIOAN SHIPBUILDING CO. 

(Circuit Court of Appeals, Sixth Circuit Jnne 30, 1917.) 

No. 2963. 

1. Adhibaltt ^=»118 — Appeal — ^Review. 

Findings of fact and law made by a commissioner in admiralty, con- 
curred in by the District Judge, will be accepted as correct by the appel- 
late court unless clearly wrong. 

2. Towage ^=»11(7) — ^Injubt to Tow — Neqliqenge of Tugs. 

A newly launched steamer without machinery or rudder and standing 
Tery high In the water was taken by two tugs from the builder's dock on n 
river to the harbor a mile distant to be turned around and brought back. 
When near the harbor, the wind increased to 25 or 30 miles an hour, strik- 
ing the steamer broadside, and after entering the harbor she was blown 
against a breakwater and injured and was again injured by striking a pier 
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when re-entering the river. Held that, the steamer being helpless and 
wholly under control of the tugs, the happening of the injuries under all 
the circumstances existing raised a presumption of negligence and cast 
upon them the burden of proving its absence; that the evidence did not 
sustain such burden, but showed that the tugs were negligent In proceed- 
ing down the river at such speed that the movement could not be stopped 
in time to prevent the collision ; and also that one of the tugs at the stern 
of the steamer failed to co-operate with the other to turn the steamer to 
head into the wind. 

3. Towage ^=»16(2) — Injury to Tow — Inevftable Accident. 

The burden of showing inevitable accident in such case as the cause 
of the injuries to the steamer rested on respondent. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John H. Clarke, Judge. 

Suit in admiralty by the American Shipbuilding Company against 
the Great Lakes Towing Company. Decree for libelant, and respond- 
ent appeals. Affirmed. 

H. D. Goulder and T. H. Garry, both of Cleveland, Ohio, for appel- 
lant. 
H. A. Kelley, of Cleveland, Ohio, for appellee. 

Before KNAPPEN, MACK, and DENISON, Circuit Judges. 

KNAPPEN, Circuit Judge. The case grows out of this situation, 
generally stated: The ship Percival Roberts had recently been 
launched at the shipbuilding company's dock at Lorain, Ohio; the 
dock being located upon Black river (the lower part of which forms 
the inner harbor of Lorain), and about a mile from Lake Erie. The 
outer harbor is formed by two breakwaters, the west breakwater ex- 
tending due north and south, the easterly one lying in a generally 
northwesterly and southeasterly direction, the opening between the 
pier heads of the two breakwaters being on a line with the generally 
northwesterly course of the lower part of the river. The ship was 
not equipped with engines, boilers, machinery, or anchors; she was 
practically only a hull ; she lay headed down the river. It was neces- 
sary to head her up the river in order to install the engines and boilers. 
The towing company, was accordingly employed to tow the ship down 
the river, bow foremost, wind the ship about in the outer harbor, and 
tow her back to the dock, headed up. In the course of this maneuver, 
the ship was driven by a southwesterly wind against the east break- 
water, and the starboard side of the ship damaged. In re-entering the 
river the ship was allowed to collide with the northwest comer of the 
east (river) pier, sustaining damage to her port side. To recover the 
damages the shipbuilding company filed libel in personam against the 
towing company, charging the latter's sole fault. The towing com- 
pany denied fault on its part, and alleged at least contributory fault 
on the part of the shipbuilding company. The case was referred to a 
master commissioner to take proofs and report, with his findings of 
fact and conclusions of law. The master found the towing company 

^=s>For other cases see same topic ft KEY-NUMBER In all Key -Numbered Digmtm it Indexes 
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solely at fault. The district judge confirmed the master's report, and 
decreed accordingly. The appeal is from that decree. 

The Roberts was 600 feet long and had a depth of 32 feet. At the 
time of the maneuver in question she drew but about one foot forward 
and about five feet aft. She was without officers and crew, and was 
herself completely helpless; The tugs had sole control of her naviga- 
tion; the six or seven of libelant's men on board the ship (none of 
whom were sailors) being there only to handle lines, or otherwise act 
under the tugs' direction. The tow left the dock at about 8 a. m. 
There was then but a slight wind. The tug Pierce was pulling on a 
short line from the steamer's bow; the tug Excelsior, with a line at 
her bow, was at the steamer's stem, acting as the steering tug. When 
the tow was still in the river, and the steamer's bow about 190 feet 
inside the piers, a strong southwesterly wind was encountered. No 
effort was made to stop the tow or slow down. Her speed already 
reached was about five miles an hour, and was immediately inicreased 
to seven miles. The Excelsior continued under the steamer's port 
quarter, to help hold her up in the wind until the steamer's stern had 
cleared the piers, whereupon the Excelsior's engines were stopped. 
The wind, which struck the steamer practically broadside, carried her 
toward the east breakwater, taking the Pierce with her. Meanwhile, 
the Excelsior did nothing at all until the steamer was about 900 feet 
from the piers and within 200 feet or 300 feet of the breakwater, when 
her master made his line fast to his tug's stem tow-post, then heading 
up and pulling. The steamer continued to drift until it struck, the 
Excelsior's line. having meanwhile parted. After about half an hour 
the Roberts was pulled from the breakwater by the two tugs, the Ex- 
celsior using at the last a wire cable furnished by the steamer, the 
manilla line having again broken. The Roberts was worked to a posi- 
tion athwart the piers, a few hundred feet outside (bows to the west), 
with the idea of pivoting her on the end of the pier. While the Pierce 
pulled on the bow, the Excelsior put her stem against the steamer's 
port side, in an effort by pushing to cushion her around the corner of 
the pier, but failed, because, as claimed, of the slipping of the tug's 
stem on the steamer's side, due to lack of line. The collision with the 
pier followed. 

[1] The master, upon a careful review of the testimony — all of 
which was taken. before him — found the tugs negligent in going down 
the river at such speed that the tow could not be stopped in less than 
700 feet (as claimed), and in making no effort to stop when the Roberts 
was still 190 to 200 feet inside the piers; that the tug Excelsior was 
negligent in stopping her engines and doing nothing from the time the 
Roberts' stern cleared the end of the pier and until, as before stated, 
the steamer was within 200 to 300 feet of the breakwater; and that 
the collision with the pier head was due to mismanagement of the tugs 
in making the maneuver dnd in not advising the Roberts of the alleged 
plan to pivot her into the river on the end of the pier, and where lines 
would be needed in making the maneuver successful. The then district 
judge (the present Mr. Justice Clarke), upon a careful examination of 
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the briefs and record, expressed himself as "entirely satisfied with the 
findings of the master with respect both to the facts and to the law." 
These concurring conclusions of master and judge must be accepted as 
correct unless clearly wrong.^ 

[2] The tugs were in complete and sole control of the steamer's 
navigation, and, while they were not insurers of the steamer's safety 
(The Margaret, 94 U. S. 494, 24 L. Ed. 146), they were bound to ex- 
ercise such care as would be commensurate with the situation. The 
towing company was in the habit of performing service of this nature, 
in this same port, and for the same shipbuilding company ; it was fa- 
miliar with the surroundings ; it alone finally determined whether the 
movement could prudently be then had, although, in fact, the libelant's 
manager also thought the morning a good one for the purpose. These 
facts, as well as the helpless condition of the steamer and the season of 
the year, determined the care required of the tugs; and the happen- 
ing of the accident under the circumstances existing raises a presump- 
tion of negligence, casting upon the tugs the burden of proving its 
absence.^ 

The most prominent defense asserted is that the weather conditions 
existing when the tow left the dock were such as to justify the move- 
ment; that the wind encountered just before leaving the river, and 
when (it was alleged) it was too late to discontinue the maneuver, was 
a sudden storm of unusual violence, amounting to a squall or gale; 
and that this wind was the proximate cause of the stranding and an 
efficient cause of the collision with the pier; constituting inevitable ac- 
cident within the meaning of the law, and working thus a complete 
defense. 

[3] The burden of showing inevitable accident rests upon the re- 
spondent.* We think this burden has not been sustained. According 
to the weight of the evidence, the wind encountered was one of about 
25 to 30 miles per hour, and was not a gale. The master thought it 
a fair presumption that it was "a fresh wind of perhaps 28 miles per 
hour." Moreover, it blew from the same direction from which the 
testimony tended to show a very light wind had been blowing for some 
little time before. True, the strong wind encountered just before the 
river was left had come up quite suddenly, and was such as to make 
it imprudent to expose to it the immense broadside of the powerless, 

1 Cleveland ▼. Chifeholm (0. C. A. 6) 90 Fed. 431, 434. 33 C. O. A. 157 ; United ^ 
Steamship Co. v. Haskins (C. C. A. 9) 181 Fed. 962, 964, 104 O. C. A. 426 ; Monon- 
pahela, etc., Co. v. Hurst (C. C. A. 6) 200 Fed. 711, 119 C. C. A. 127; Erie & 

Mich. Nav. Co. v. Dunselth (O. C. A. 6) 239 Fed. 814, 816, CCA. — ; 

Wabash Ry. Co. v. Compton (O. C A. 6) 172 Fed. 17, 21, 96 C C A. 603. 

2 The W. G. Mason <C C A. 2) 142 Fed. 913, 915. 74 C C A. &3; Hawgood 
Transit Co. v. Meaford Transportation Co. (C. C. A. 6)^232 Fed. 564. 565. 146 
C. C A. 522; Gt Lakes Towing Co. v. Shenango Steamship Go. (O. C. A. 6) 
238 Fed. 480, 485, CCA. , and cases there cited. 

8 The Olympla (C C A. 6) 61 Fed. 120, 122, 9 0. 0. A. 393; Bradley v. Sulli- 
van (C C A. 6) 209 Fed. 833, 834, 126 C C A. 557 ; Hawgood Transit Co. v. 
Meaford Transportation Co., supra, 232 Fed. at page 565, 146 C C A. 522 ; 
Australia Transit Co. t. Lehigh Transportation Co. (C C. A. 6) 235 Fled. 63. 
55, 148 C. O. A. 547. 
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rudderless^ and empty hull, standing, as it did, high out of the water ; 
and we do not doubt that the tugs' navigators would not have left the 
dock had they anticipated such a blow. The movement required fine 
weather, although perhaps the maneuver could safely have been exe- 
cuted in the face of the light wind which the testimony tended to show 
existed on the lake when the tow left the dock, although not very notice- 
able at the latter point. But while a wind of the nature and velocity en- 
countered was unusual at that season of the year, it was by no means 
unprecedented. On the contrary, it is the undisputed evidence of an 
officer of the Weather Bureau that such blows occur on an average * 
three or four times diu*ing each month of December; and we think 
the towing company was bound to anticipate this as a not improbable 
occurrence, and to use due care in tiie premises. Assuming, without 
being entirely convinced, that when the high wind was encountered the 
maneuver could not be discontinued, and without determining whether 
respondent was negligent in undertaldng the maneuver without further 
knowledge of actual conditions on the lake, in view of the more than 
mere possible intervention of such a wind at that time of the year, 
and of the exposed and helpless condition of the steamer, we agree 
with the essential conclusion of the court below that the tugs were neg- 
ligent in proceeding down the river with such speed that the movement 
could not be stopped in time to prevent stranding. 

Moreover, it is clear that the Excelsior was guilty of positive fault, 
which we think directly contributed to the stranding. Prudent naviga- 
tion required that the Roberts be headed, if possible, into the wind, 
and apparently the Pierce was exerting efforts to that eiid. The Ex- 
celsior should have assisted in that movement, by way of shoving or 
pulling the steamer's stern about. No attempt in this direction was 
made by her; instead, she did nothing except, when the Roberts was 
already drifting toward the breakwater, to aid in a futile attempt to 
hold her broadside against the wind. The master of the Pierce testi- 
fied that, if the Excelsior had had a line out, she "could have shoved 
the stem down ; it would have released the pressure on the bow, so that 
the Tierce' would not have had any trouble to keep her up." This 
impresses us as entirely reasonable. 

We think it clear that the breaking of the line furnished by the 
Roberts did not contribute to the stranding, for we agree with the 
conclusion below that by the time the Excelsior commenced her pull 
on the steamer's stern the stranding was bound to occur, whether the 
line held or not. The two tugs could not have held the steamer as 
against the broadside wind. 

It is also urged that the subsequent collision with the pier was due 
to the Roberts' failure to furnish a line to the tug. There is no evi- 
dence of request therefor, excepting that the Excelsior, when she found 
that her stem could not be held without a line against the Roberts' 
side, blew (several times) several short blasts — apparently to attract 
the steamer's attention — and called out for a line. But there is no evi- 
dence that any one on the Roberts understood or. heard the call. In- 
deed, the tug's master says "there was nobody around where the tus^ 
was, anyhow, to take a line," and that he "just called into the air." 
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We agree with the conclusion below that the collision with the pier 
head was due to mismanagement of the tugs, in the respects already re- 
ferred to as found by the master. 

We have not discussed all the considerations and arguments pre- 
sented by respondent. We have, however, carefully considered them 
all, and are of opinion that the District Court did not err in finding re- 
spondent solely at fault for both the stranding and the subsequent col- 
lision, and that its decree should be affirmed. 



MORROW, County Auditor, et al. v. UNITED STATES. • 

(Circuit Court of Appeals, Eighth Circuit May 30, 1017.) 

No. 4774. 

1. CONSTITUTIONAI. LaW ^=»93(1) — VESTED RIGHTS — ^AGBEEMENTS WrPH IN- 

DIANS. 

The goyemmeiit may in its dealings with Indians create property rights 
which, once vested, even it cannot alter, and such property rights naay re- 
sult from agreements either in the form of a treaty or of a statute; the 
important considerations being that there should be the essentials of a 
binding agreement between the government and the Indian and the result- 
ant vesting of a property right in the Indian. 

2. Constitutional Law ^=»»3(1)— Taxation <©=»181— Indian Lands—Vested 

Rights. 

Act Feb. 8, 1887, c. 119, § 5, 24 Stat 389 (Comp. St. 1916, f 4201), provid- 
ed for allotments of lands to Indians and for the issuance of patents pro- 
viding that the government would hold the land for 25 years in trust for 
the Indian and his heirs and at the expiration of sudi period convey it by 
patent discharged of the trust and free of all charge or incumbrance. Act 
Jan. 14, 1889, c. 24, 25 Stat. 642, provided for the appointment of a com- i 

mission to obtain from the Chippewa Indians in Minnesota a relinquish- j 

ment of all their lands ekcept parts of two reservations and for allot- 
ments of lands in such reservations to individual Indians in conformity 
with the act of 1887. Act June 21, 1906, c. 3504, 34 Stat. 353, provides 
that all restrictions as to sale, incumbrance, or taxation of allotments wltJi- 
in the White Earth Reservation held by adult mixed-blood Indians are 
thereby removed, that the trust deeds executed therefor are thereby de- 
clared to pass title in fee simple, and that such mixed bloods upon appli- 
cation shall be entitled to a patent in fee simple. Held that, where the 
Indians consented to relinquish their lands and accept allotments in such 
reservations under the Act of 1889, there was a valid contract between j 

the government and the Indians, and an Indian receiving a trust patent 
had vested rights which could not be altered against his will, and hence i 

where he was claiming no rights under the act of 1906, but was insisting | 

upon holding his land under the trust patent, his land could not be taxed 
by the state. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

Suit by the United States against W. J. Morrow, as County Auditor 
of Becker County, Minnesota, and others. From a decree in favor of 
the government, defendants appeal. Affirmed. 

^=9 For other casei see same topic & KCY-NUMBBR in all Key-Numbered Dis«sU & iDdeies 
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Egbert S. Oakley, of St. Paul, Minn. (Lyndon A. Smith, of St. Paul, 
Minn., and Henry N. Jenson, of Detroit, Minn., on the brief), for ap- 
l)ellants. 

S. W. Williams, of Washington, D. C, for the United States. 

Before HOOK and STONE, Circuit Judges, and MUNGER, Dis- 
trict Judge. 

STONE, Circuit Judge. Suit by the United States as trustee of 
lands for a mixed-blood Chippewa Indian against certain officials 
of Becker county, Minn., to restrain collection of tax levied upon land 
in the White Earth Reservation allotted and trust patented under the 
Nelson Act. 

The case is submitted upon a stipulation of facts, tho essential por- 
tions of which are that : 

"The allottee of the tract of lands therein described is, and at the time of 
the commencement of this action was, an adult mixed-blood Chippewa Indian 
residing upon the White Earth Reservation, and that he has never incumber- 
ed or alienated, or attempted to Incumber or alienate, said lands ; that said 
lands are situated upon the White Earth Reservation and were allotted to said 
Kah-be-mah-be and were thereafter patented to liim * • • pursuant to the 
statutes of the United States/' 

The sole point for decision is, in general terms, whether or not the 
land of an adult mixed-blood Chippewa Indian allotted, patented, and 
held under the provisions of the Nelson Act (January 14, 1889, 25 
Stat. 642) is, since the enactment of the so-called Clapp Amendment 
(June 21, 1906, c. 3504, 34 Stat. 353), subject to state and local taxation, 
where the allottee has never attempted to avail himself of any power 
he might have under that amendment to alienate or incumber, but on 
the contrary is insisting upon holding it according to the provisions of 
a trust patent issued under the authority of the Nelson Act 

The patent issued on this land December 30, 1902, was what is called 
a "trust patent." The law required that it declare, and that its legal 
effect be, that the land be held "in trust for the sole use and benefit of" 
the Indian to whom such allotment shall have been made, or his heirs 
for 25 years with no power in the allottee to convey or to contract ' 
"touching the same" during that period ; and that at the end of such 
period the United States "convey the same by patent to said Indian, 
or his heirs as aforesaid, in fee, discharged of said trust and free of 
all charge or encumbrance whatsoever." 24 Stat. 388, § 5. 

Appellants properly concede that there was no right of taxation 
while the land was held solely under such trust patent. They contend 
that the Clapp Amendment enacted four years subsequent to the issue 
and during the life of this trust patent had the effect of terminating 
it and of vesting a complete fee title in the allottee irrespective of his 
consent to such a change. An answering contention of the government 
is that Congress had no power to alter this "trust patent" status without 
the consent of such patentee, because such trust patent, issued under 
the Nelson Act, conveyed a property right to this patentee which had 
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become vested. Tho property right intended being the separate bene- 
ficial use of the land free from taxation and involuntary alienation for 
25 years from date of trust patent, with fee title thereafter. 

[1] There is no question that the government may, in its dealings 
with the Indians, create property rights which, once vested, even it can- 
not alter. Williams v. Johnson, 239 U. S. 414, 420, 36 Sup. Ct. 150, 
60 L. Ed. 358; Sizemore v. Brady, 235 U. S. 441, 449, 35 Sup. Ct. 
135, 59 L. Ed. 308; Choate v. Trapp, 224 U. S. 665, 32 Sup. Ct. 565, 
56 L. Ed. 941 ; English v. Richardson, 224 U. S. 6S0, 32 Sup. Ct 571, 
56 L. Ed. 949; Jones v. Meehan, 175 U. S'. 1, 20 Sup. Ct. 1, 44 L. Ed. 
49; Chase v. U. S., 222 Fed. 593, 596, 138 C. C A. 117. Such property 
rights may result from agreements between the government and the 
Indian. Whether the transaction takes the form of a treaty or of a 
statute is immaterial; the important considerations are that there 
should be the essentiaJs of a binding agreement between the govern- 
ment and the Indian and the resultant vesting of a property right in the 
Indian. 

[2] That exemption of land from taxation is a property right is es- 
tablished. Choate v. Trapp, supra. That this Indian had taken pos- 
session of and was enjoying this land under such an exemption at the 
time the Clapp Amendment was passed is undisputed. Therefore, if 
this exemption cam© to him as a legal right, it had fully vested. It 
came as such legal right if it rested on the solid basis of a binding 
agreement. If there was such an agreement here, it is to be found 
in the terms of the Nelson Act, read in the light of attendant circum- 
stances. These circumstances are revealed in the communication of the 
Interior Department recounting the negotiations between the Com- 
missioners and these Indians (Doc. 247, published in volume 32, House 
Exec. Doc. Slst Cong. 1st. Sess). 

At the passage of that act, the Chippewa Indians were scattered 
over several reservations in the state of Minnesota. Much of their 
land was held as tribal by different bands or communities while some 
was held in severalty. The Indians were in dire need from crop fail- 
ures. Their condition generally was very unsatisfactory. Their res- 
ervations included some supposedly valuable mineral land and much 
very valuable timber land; the worth of the latter, as stated by the 
commissioners, having been estimated at from $25,000,000 to $50,- 
000,000. Their title to these lands was unquestioned by the govern- 
ment and sprang from several successive treaties, the last being that of 
March 19, 1867 (16 Stat 719). Under such circumstances this act 
was passed, as its title attests, for their "relief and civilization." 

The broad objects of the act were : The concentration of these In- 
dians upon two reservations (White Earth and Red Lake) ; allotments 
thereon in severalty; acquirement by the government of title to the 
surplus beyond these allotments for sale to establish a fund ; the net 
income from this fund to be utilized for 50 years for the support, civ- 
ilization, and education of these Indians ; the final distribution of the 
fund among them. 
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With unquestioning recognition of the Indian title to all of these 
lands, both tribal and allotted, the first sentence of this act provided 
for the appointment by the President of a commission "to negotiate 
with all the different bands or tribes of Chippewa Indians in the state 
of Minnesota for the complete cession and relinquishment in writing 
of all their title and interest in and to all the reservations of said 
Indians in the state of Minnesota, except the White Earth and Red 
Lake Reservations, and to all and so much of these two reservations 
as in the judgment of said commission is not required to make and fill 
the allotments required by this and existing acts, and shall not have 
been reserved by the commissioners for said purpose"; such cession 
and relinquishment to be "for the purpose and upon the terms herein- 
after stated." The act provided that, where an allotment of land in 
severalty had theretdfore been made on any reservation, the allottee 
"shall not be deprived thereof or disturbed therein except by his own 
individual consent separately and previously given." As to tribal lands 
the act required the cession to be "assented to in writing by two-thirds 
of the male adults over eighteen years of age of the band or tribe* 
of Indians occupying and belonging to such reservations," with a like 
assent bjr two-thirds of the male adults of all Chippewas in Minnesota 
as to the'Red Lake Reservation. It further provided that such "agree- 
ments" should be approved by the President before becoming effective. 
Section 3 provided for the removal of the Indians and the allotments 
of lands as soon as "the cession and relinquishment has been obtained, 
approved, and ratified." Section 4 required the survey and classifi- 
cation for sale of the "lands so ceded to the United States" "as 
soon as the cession and relinquishment of said Indian title has been 
obtained and approved as aforesaid." So much for the terms of the 
act. 

The commissioners provided for in the act secured the written con- 
sent of the required number of Indians only after almost six months 
of patient negotiations. The cession was later ratified by the Pres- 
ident and thereupon became effective, the Indians removed to the two 
reservations, relinquished the balance of their lands, and received 
allotments in severalty. 

Thus the terms of this act, as well as its attendant circumstances, 
leave no doubt that this act required, before it should become effec- 
tive, an agreement to its terms by the Indians and the cession by 
them of very valuable tracts of lands to which their title was unim- 
peached. The Indians fully performed their part of the agreeiront, and 
it was in exact performance upon its side that the government allotted 
to this Indian his land and was holding it for him at the time the Clapp 
Amendment was enacted. Such a proposal, acceptance, passage of 
consideration, and performance between private parties would consti- 
tute a valid contract; The character of the transaction is not changed 
because one of the parties to it is the government. 

Appellants seem to regard this allotment^ as made solely under the 
General Allotment Act (Feb. 8, 1887, 24 Stat. 388), and clothed only 
with such rights as might attach to any allotment made under that 
act alone. This is based on the provision in section 3 of the Nelson 
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Act, which is that the allotment thereunder should be "in conformity 
with" the General Allotment Act. The Nelson Act, except for its 
reference to the General Act, is silent as to the character of interest 
or title to be acquired by the Indians through the allotments. Ob- 
viously that would be one, if not the most important, of the considera-. 
tions in the minds of the Indians. Clearly this, although but a part, 
would be a vital part of the agreement to them. To execute that part 
of the plan, the method laid down in the recently enacted General Al- 
lotment Act was deemed suitable. Therefore it was, by reference in- 
stead of repetition, incorporated into the Nelson Act as a part of that 
agreement. The General Act, § 5, set this forth in detail. It provided 
that the title should be held by the President in trust for 25 years free 
from "all charge or incumbrance," which meant, in effect, freedom 
from taxation. 

If the Nelson Act had set out in detail the terms upon which the al- 
lotments were to be made, it could not be successfully contended 
that those terms were not a part of the agreement, or that any title 
*or rights resulting therefrom when once vested would not be free from 
alteration. Can this be less true because the allotment method is in- 
corporated by reference? This incorporation of the method outlined 
in the General Allotment Act by reference made that method part of 
the agreement with precisely the same effect as though its terms had 
first found expression by being set out in full as a section of the Nelson 
Act. The General Allotment Act was not made applicable to these al- 
lotments in any other sense. They were not under the authority of the 
General Allotment Act at all, but "in conformity with" it under the 
authority of the Nelson Act. 

If there were any doubt as to the status of this matter, the under- 
standing of the Indians as to the agreement would control. Kansas 
Indians, 5 Wall. 737, 18 L. Ed. 667; Jones v. Meehan, 175 U. S. 1, 
20 Sup. Ct. 1, 44 L. Ed. 49. Several hundred copies of both the Nel- 
son and of the General Allotment Acts were distributed among the 
Indians and were discussed by them and the commissioners as consti- 
tuting parts of one agreement. As to these very matters of title and 
taxation, the Indians were very inquisitive and solicitous. The com- 
missioners gave them the direct assurance that their alloted lands would 
not be taxed for 25 years "because the President holds this land in 
trust for you," and it was so understood by them. 

A trust patent in exact compliance with such understanding and 
agreem>!nt was . issued this Indian, and under it he has taken and 
holds this land. His rights are vested and are impervious to altera- 
tion against his will except through the sovereign power of eminent 
domain. One of these rights was freedom from state and local taxa- 
tion. 

The court has not overlooked the decisions in Dickson v. Luck 
Land Co. (January 8, 1917) 242 U. S. 371, 37 Sup. Ct. 167, 61 L. 
Ed. 371, and United States v. Waller (April 9, 1917) 243 U. S. 452, 
37 Sup. Ct. 430, 61 L. Ed. 843. In the Dickson Case the only ques- 
tion was whether, in a suit between rival grantees of land allotted and 
patented to a mixed-blood Chippewa Indian in the White Earth Res- 
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ervation, and by him conveyed, the issue of the patent (not a trust 
patent) was conclusive as to the adulthood of the Indian at the time of 
its issue. There the Indian had fully availed himsdf of the terms of 
the Clapp Amendment, had secured a patent thereunder, and had alien- 
ated his land. The suit in this court is based upon refusal of this In- 
dian to change his status by acceptance and exercise of the powers of- 
fered in the Clapp Amendment. In the Waller Case the question was 
whether the government could properly bring a suit to set aside con- 
veyances of land by mixed-blood Chippewa Indian allottees on the 
ground that the conveyances had been fraudulently obtained. The court 
held the government was not a proper party because the wardship of 
the government had been, in respect to their lands, removed from such 
Indians by the Clapp Amendment The court says : 

**The act thus evidences a legislative Judgment that adult tnixed-blooi In- 
dians are, in the respects dealt with in the act, capable of manajB;ing their own 
affairs, and for that reason they are given full power and authority to dis- 
pose of aUotted lands." 

The instant case is not one depending upon governmental wardship 
over a dependent and inferior people, but is based upon the legal rela- 
tion of trusteeship, and springs from the obligation contained in the 
terms of the trust to preserve the land, so that at the end of the trust 
period it can be passed to the beneficiary "free of all charge or incum- 
brance.'* 

The judgment is affirmed. 



THE BERN. 

THE ST. GABRIEL. 

(Circuit Court of Appeals, Second Circuit. April 20, 1917.) 

No. 160. 
Collision ^=»147— Fog— Tow Lting at End of Pier— Fault or Tuo. 

It is the duty of a tug, having charge of a flotiUa of barges, lying off 
the end of a pier in a bay, on hearing the fog signals of an approaching 
vessel, to give warning in some nmnner of the presence of her tow, and 
her failure to do so renders her liable for a collision with one of her 
barges. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Suit in admiralty by the Pennsylvania Railroad Company, owner of 
tug P. R. R. No. 14, against the steam tug Bern, the Philadelphia 
& Reading Railway Company, claimant, and the barge St. Gabriel, 
Kate Dougherty, claimant. Decree for libelant, against the Bern, 
and her claimant appeals. Affirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellant. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for appellee Pennsylvania 
R. Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

^s>For oUier cases see same topic & KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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ROGERS, Circuit Judge. The libel in this suit was filed to recover 
contribution from the steam tug Bern for damages which the libelant 
was compelled to pay by reason of a collision between the libelant's 
tug, P. R. R. No. 14, and the barge St. Gabriel, in charge of the Bern, 
at the Packer Dock, Jersey City, on the morning of March 14, 1913. 
In the District Court the Bern and No. 14 have been held jointly re- 
sponsible for the damage sustained by the St. Gabriel and the libelant 
has been allowed to recover from the Bern one-half the amount paid 
the owner of the St. Gabriel in the suit of Kate Dougherty against 
tug P. R. R. No. 14. The amount paid under the final decree in the 
former suit was $3,038.39. The decree in that suit was entered on 
January 20, 1914, and on January 5, 1915, this libel for contribution 
was filed. The bem was not impleaded in the original suit. 

TJie trial of the present suit consisted in offering the record in the 
former suit and csdling of one witness by the Reading Company, a 
deck hand from the Bem, who testified that he heard no whistles from 
No. 14. On the morning of the collision the Reading Company's tugs 
Wyomissing and Bern had tied up a tow at the Packer Dock for the 
purpose of distributing the several boats in the North and East Rivers. 
The two tugs left for this purpose. Later a dense fog set in, and the 
Bem, which had found her way back, was tied up at the dock, and her 
master had gone to telephone for instructions, leaving a deck hand in 
the pilot house in charge. The facts may be stated as follows : 

The tug P. R. R. No. 14 had left Pier 4, North River, Manhattan, 
bound for Jersey City. The master of No. 14 was at the wheel, and 
a lookout was stationed on the bow. The tug proceeded sounding fog 
signals at intervals and keeping a lookout. When about midstream 
the fog became more dense; No. 14's engines were stopped, and she 
proceeded, alternately stopping and starting her engines. While so 
proceeding, the lookout made out a low-lying object in the water close 
under the tug's bow. The tug's engines were reversed full speed, but 
she came into collision with what aften^'ards proved to be the barge 
St. Gabriel at an angle of about 45 degrees. The St. Gabriel was dam- 
aged considerably and later sank. 

In this thick fog the St Gabriel and 17 or 18 other boats were hung 
up off the end of the dock. The tow was made up in 4 or 5 tiers of 4 
boats in a tier, and extended down stream across the pier ends for 400 
or 500 feet. The St. Gabriel was the starboard hawser boat, with 3 
boats between her and the pier end, and was about 120 to 125 feet out 
in the river. The tug Bem was lying just inside the slip at the head 
tier of the tow, with her stem lapped about 10 feet on a Lehigh Valley 
boat, which was lying on the end of the pier. The deck hand, who 
was in the pilot house and in charge of the tug, admitted hearing 
several fog signals. He seems to have had no conception that 
it was incumbent upon him to give any warning of the presence of this 
obstructing flotilla. He admitted that the Bern was equipped with 
a fog bell, but he does not seem to have been aware that he was under 
any duty to use it in the fog conditions which prevailed. 

There can be no doubt as to the obligation which rested on the Bem 
to protect this tow. This court in the Jersey Central, 221 Fed. 625, 
137 C. C. A. 349 (1915), stated the law as follows; 
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"It is now established in this drcait that when such a situation exists— at 
least when there Is more than a single vessel at the pier head — and fog signals 
indicate the approach of another vessel, there should be sounded some 
warning of the presence of the obstructing vessels ; not navigating or an<diored 
signals, but some other sound* to take the place of sight, whether it be given 
by beating a pan, or blowing a mouth horn, or using a watchman's rattle or 
a megaphone. When the tug which had the tow in charge has been at hand, 
i^e has been held in fault for not giving such warning. When she is absent, 
reasonable care and prudence should be exercised by the master of a boat 
thus left tied up, when conditions indicate that danger threatens." 

See, also, The Express, 212 Fed. 672, 129 C. C. A. 208 (1914). 

In the instant case the Bern, which had the tow in charge and was 
bound to sound some warning of the presence of the obstructing tow, 
did nothing. Under these circumstances, the District Judge properly, 
held the tug in fault, and that the libelant was entitled to contribution. 

Decree affirmed. 



BURROUGHS ADDING MACH. CX). T. FEI/T ^ TARRANT MFG. 00. 

(Circuit Court of Appeals, Seventh Circuit April 10, 1917.) 

No. 2255. 

1. PATB47TS ^B»167(l) — CONSTBITOTION OF CLAIMS— -LIMITATION BT DSAWINOS 

AifD Specification. 

The claims of a patent are to be constmed in the light of the real inven- 
tion as shown and described in the drawings and specifications. 

2. Patents «=»167(1)— Constbuotiok of Claims— Limitation by Dibawinqs 

AND Specification. 

While courts will always endeavor to distinguish the several claims of 
a patent, one from another and give a broadly stated claim a broader con- 
struction than one more narrowly stated, this rule is subject to the fun- 
damental and controlling rule that a patentee's broadest claim can be no 
broader than his actual invention as disclosed in his drawings and spedfl- 
cation. 

8. Patents ^=:»328 — ^VAunmr and Infbinoembnt— Adding Machines. 

The Felt patents. No. 762.520, No. 762,521, No. 767,107, and No. 960,528, 
all for improved mechanism for adding machines, construed, and held 
valid, but not infringed. 

Appeal from the District Court of the United States for the East- 
cm EHvision of the Northern District of Illinois. 

Suit in equity by the Felt & Tarrant Manufacturing Company 
against the Burroughs Adding Machine Company. Decree for com- 
pkinant, and defendant appeals. Reversed. 

Infringement suit on four patents issued to Dorr E. Felt on calculat- 
ing machines. The patents are numbered 762,520, 762,521, 767,107, and 
960,528, dated, respectively, June 14, 1904, June 14, 1904, August 29, 
1904, and June 7, 1910. A reargument was directed by the court, and 
argument had June 9, 10, and 15, 1916. A rehearing was granted and 
argued March 10, 1916. 

^s»For other cases see same topic ft KET-NUMBBR in all Key-Numbered Digests ft Indczet 
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Edward Rector and Robert H. Parkinson, both of Chicago, III., for 
appellant. 

Henry Love Clarke, of Chicago, III, for appellee. 

Before MACK and ALSCHULER, Circuit Judges, and SAN- 
BORN, District Judge. 

SANBORN, District Judge. These patents are for improvements 
on adding machines, for which Felt had taken out earlier patents ex- 
piring before this suit was begun. The chief question is whether the 
mechanism employed by defendant, different from that illustrated by 
the patents in suit, is an infringement. The improvements covered by 
the patents are many of them meritorious and valuable, and give the 
machine much greater flexibility and rapidity of action than the earlier 
forms. As to most of the improvements the Burroughs Company has 
sufficiently departed from the patented form to escape infringement, 
but as to one of them, particularly, there is question. 

The principle of action of an adding or calculating machine is not 
difficult to understand, but there is much complication in the actual 
machine. Afeide from the recording of results on paper, and restoring 
the machine from one operation so that another may be begun, known 
as "clearing the machine" or canceling the former operation, an adding 
machine depends on three points. These are: (1) The use.of the 
numeral-wheel and column-actuator; (2) the carrying mechanism, by 
which the turning of the units whed beyond a full revolution carries 
one to the next wheel, and so on through a hundred, a thousand, ten 
thousand, etc. ; and (3) the employment of stop mechanism to prevent 
the wheels from overrunning, and thus turning up a greater number 
than the one struck. 

The Numeral'Wheel Mechanism, On the periphery of the numeral- 
wheel the digits 1 to 9 and the cipher are printed, and there are nine 
keys, marked 1 to 9. When a key is depressed the wheel will turh up 
to view the number which the key bears. Thus if the 6 key is touched 
the number 6 will come up, and if then the 2 in the same bank or 
column is touched the number 8 will appear, each key having the abil- 
ity to turn the wheel that many tenths of a revolution corresponding 
to its own value. Depressing the 3 key turns the wheel three-tenths 
around, the 8 four-fifths, etc. If the 9 is struck and then the 1 the 
wheel will complete one revolution, and turn up the cipher. All this 
is accomplished by the relation of the key bars to the column-actuator 
and the numeral wheel, as shown by the accompanying cut, being 
plaintiff's Comparative Drawing No. 22, which needs only the number 
keys to give a clear idea of the latest form of calculating machine. 
With a bank of keys over each column-actuator the picture would be 
complete; but it may readily be understood that if the keys are so 
placed that they can depress the column-actuator, number 1 key being 
nearest the wheel and number 9 farthest away, the same depression 
of the latter may be made to depress the actuator 9 times as far as 
the former, since 9 is near the fulcrum of the actuator and 1 is farthest 
away. 
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Carrying Mechanism. When a column of figures is added with 
paper and pencil the tens, hundreds, etc., are carried from the units, 
tens, etc., columns. The same thing must be done mechanically in an 
adding machine by turning the tens wheel one-tenth of a revolution 
every time the units wheel makes a full revolution, two-tenths when 
it makes two revolutions, etc. In this way the values of all the oper- 
ated keys are added in one common sum or total upon the series of 
numeral-wheels. When the units wheel completes a revolution the 
tens wheel mpves forward one step, two steps when it completes two 
revolutions, and there is the same result in respect to the tens and 
hundreds, hundreds and thousands, etc., for as many banks of keys 
as the machine has. This carrying operation is brought about in the 
Felt construction by a ratchet and pawl construction, and in defend- 
ant's by a planetaiy gear. This is the point at which the main ques- 
tion of infringement comes up, the defendant claiming that it makes 
use of different means and operation. 

The following figures will serve to illustrate plaintiff's carrying de- 
vices. Figure 5 is taken from the Felt patent 366,945, and 5a from 
appellant's brief. 

2 -i 

e* 

I 1 



The snail cam shown in different positions in both figures is attached 
to the hub of all the numeral-wheels except that of the highest order. 
When a lower order \vheel completes a full revolution its cam, turning 
counter-clockwise, pushes out the pawl M\ registering with the next 
higher wheel, by means of its shoulder w*, into the position shown by 
Figure 5a, and when the tail of the cam clears the rear end of the 

Digitized by VjOOQIC 



BUBBOUGHS ADDING MACH. CO. Y. FELT A TABBANT MTG. CO. 865 

shoulder the spring operates on the pawl and rotates the higher order 
wheel one step, so that the figure 1 will show on the higher wheel and 
the cipher or some figure between that and 9 on the lower. Thus the 
carry is made, no matter what keys of the lower order wheel may be 
operated. 

To illustrate this carrying operation suppose the 9 key in the units 
column is struck 12 times so that the sum will be 108. On the first 
stroke the units wheel turns nine-tenths of a revolution, and the tens 
wheel does not move because its pawl M' has not yet been actuated by 
the units wheel cam and the tens wheel pawl spring. But when the 9 
is struck again the units wheel revolves another nine-tenths, and turns 
up an 8, and the carry has been made so as to move the tens wheel one 
step, and show 18 on the top of the two wheels. When the third 
stroke is made the units wheel will show 7 and another carry occurring 
the tens wheel will show 2. So with each successive stroke the units 
wheel goes nearly around, and the tens wheel advances one step until 
the eleventh, where it remains stationary because the units wheel was 
then starting as at the beginning with the cipher uppermost; but when 
the twelfth stroke is made the units wheel cam and the tens pawl move 
the.tens wheel one step, and the tens wheel (having now completed one 
revolution) has by its cam and the hundreds wheel pawl operated on 
the hundreds wheel to move it one step, so that the final result of all 
the strokes on the 9 key is 1 on the hundreds wheel, a cipher on the 
tens and an 8 on the units, or 108. 

A novel improvement on this carrying device, covered by claim 29 
of the first patent in suit, No. 762,520, presents the chief question in 
the case, and will be explained after adverting to the third point, the 
stop mechanism. 

The Stop Mechanism. The third requisite of an adding or calculat- 
ing machine is to provide automatic catches or stops to prevent over- 
run of a wheel. Without such stops the rapid striking of a key might 
rotate the wheel so far as to produce an unauthorized carry. Thus 
if 99 was simultaneously struck in the units and tens coliunns both 
wheels might overrun so as to make a carry in both the tetis and hun- 
dreds wheels, and show a total of 110 instead of 99. The most im- 
portant of these stops operate on the column-actuators, and will be re- 
ferred to later. 

Improvement in Carrying: Claims 29 and SO, Referring to the cuts 
5 and 5a it may be seen that there would be a loss of carry if, when the 
carry is being made, both the lower and higher order wheels are mov- 
ing. As described by plaintiflF's counsel : 

'*The thoQsanda wheel might at one and the same time be receiving both an 
impulse from a key of Its own and an Impulse from the carrying mechanism 
of the hundreds wheel ; and if there were not some special means for preserv- 
ing both Impulses the lesser or carrying impulse might be swallowed up In 
the greater or key-driven impulse that such thousands wheel was receiving." 

The patentee refers to this feature as follows : 

"In order to prevent the loss or swallowing of the carryliig movements in 
the other and generally larger movements of the numeral-wheels received from 
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the Impulse of the keys, which would occur if the carrying took place simul- 
taneously with the key movements, I have devised means whereby the opera- 
tion of the carrying mechanism of the different denominations is caused to 
take place between the key-strokes in the same denominations and after such 
strokes have been completed and the numeral-wheels have moved in accordance 
therewith/' 

In securing this Mr. Felt also obtained another important result 
highly useful and entirely new, called the duplex key action or fluidity 
of key movement. This was the capacity of the machine for striking 
a number of keys in different denominations at the same time, without 
striking them absolutely together. That is, the key-action may be in- 
dependent, or irregular and overlapping, thus giving the machine an 
elastic or fluid action. It is possessed by both plaintiffs and defend- 
ant's machines alike, and has been called by plaintiff's witnesses and 
counsel, "fluidity of keyboard action." How this new result is ob- 
tained by both parties will now be described ; the vital question being 
whether defendant, in using different means and a. different operation, 
has really taken an equivalent. 

In order to show how Felt attained these objects modified figures 
of the patent, as shown in defendant's brief, are here reproduced. The 
mechanism is described by Mr. Felt with sufficient clearness : 

**The sleeve 44 is also provided at opposite sides, as shown at Fig. 26, with 
two projections 71, each adapted to engage the under edge of ailatch 73, pivot- 
ed on the cross-rod -^Sa. The latch is extended over and rests on the column- 
actuator of the denomination to which the carrying is to be done, and pref- 
erably on the pin 67 on the actuator, and a spring 99, already mentioned, 
draws the latch over onto the actuator. Normally the latch is out of engage- 
ment with the projections 71; but when any key of the column to which the 
carrying is done is struck the actuator of that column moves down, so that the 
latch drops into position, where it must engage the first or nearest one of the 
projections 71 as soon as the sleeve begins to turn. The sleeve ia thus arrest- 
ed before it gets fairly started or has performed any function, and continues 
to be held by the latch until the column-actuator has fully completed its up- 
stroke after being depressed by a key. When the actuator thus returns to its 
normal position and as it arrives at the same, it lifts the latch through the 
contact of the pin ^7 with the end of the latch, so that the engagement with 
the sleeve is terminated, leaving the sleeve free to turn under the power of the 
carrying-spring 4S and through the mechanism already described to operate 
its numeral-wheel through a one-tenth revolution.'* 

The inventor, having conceived his idea of improving his old ma- 
chine by having the higher order actuators suspend the carry from the 
lower order wheels, and allow it to occur only after the driving stroke 
of the next higher actuator had been made, drew a number of specific 
and one broad claim in order to secure the legal benefit of his inven- 
tion. Each of these claims contains five elements, the first four being 
substantially the same, and being old, but the fifth represents the new 
conception. Claims 29 and 30 follow: 

"29. The combination of a series of denominational numeral-wheels, a series 
or column-actuators operating said wheels, a series of keys for each actuator, 
and a carrying mechanism for each wheel, and means whereby the several 
carrying mechanisms may be temporarily controlled by the next higher actu- 
ators. 
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••so. The combination of a series of denominational numeral-wheels, a series 
of column-actuators operating said wheels, a series of keys for each actuator, 
«nd a carrying mechanism for each wheel, and means whereby the actuator of 
a higher denomination may delay the carrying from a lower denomination un- 
til It has completed any movement Imparted to it by the keys." 

Claim 30 specifically represents the actual invention described in the 
specification, and claim 29 may be properly construed to cover all varia- 
tions and equivalents of the five elements going to make up the real in- 
vention. 
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The mechanism of the delaying latch of the Felt machine has been 
already described, in connection with the patent drawings. The "in- 
ventive concept," or underlying and fund^ental principle of the in- 
vention, was thus previously described in the specifications. After re- 
ferring to his own prior art machines, Mr. Felt proceeds : 

"A third objection to this class of calculators has been that they are liable 
to add Incorrectly if the operator strikes two or more keys of different denom- 
inations simultaneously, because under such circumstances the carrying is 
often lost in the movement Imparted directed to the register-wheels by the keys, 
and by reason of this fact it has not heretofore been possible to operate the 
machines by striking a plurality of keys simultaneously. Obviously a machine 
In which correct results can be obtained by striking two or more keys In difTer- 
ont denominational series at a time will enable the operator to increase the 
speed of his calculations very materially, and by my present invention I not 
only obviate all danger of miscalculations from this cause, but produce a ma- 
chine well adapted to permit the habitual striking simultaneously of a plural- 
ity of keys." 

"In order to prevent the loss or swallowing of the carrying movements In 
the other and generally* larger movements of the numeral- wheels received from 
the impulses of th^ keys, which would occur if the carrying took place simul- 
taneously with the key movements, I have devised means whereby the opera- 
tion of the carrying mechanism of the different denominations is caused to 
take place between the key-strokes in the same denominations and after such 
strokes have been completed and the numeral-wheels have moved in accord- 
ance therewith. This feature of the invention will now be set forth." 

And the patentee then proceeded to describe the mechanics of the in- 
vention in the words quoted on an earlier page. 

[1] Since defendant does not use the delaying latch the question is 
thus presented as to the eifect of describing the inventive concept or 
idea, claiming it as thus described, as in counts 28 and 30, and then at- 
tempting to broaden it by a more general count, as in claim 29. This 
situation has often come before the courts, and the governing rule 
well expressed by this court, and by Judge Colt, speaking for the Court 
of Appeals for the First Circuit. In Mossberg v. Nutter, 135 Fed. 
95, 99, 68 C. C. A. 257, 261, Judge Colt said : 

"In approaching a patent, we are to look prlmarUy at the thing which the 
inventor conceived and described in his patent, and the claims are to be inter- 
preted with this particular thing ever before our eyes. In confining our atten- 
tion too exclusively to a critical examination of the claims, we are apt to look 
at them as separate and independent entities, and to lose sight of the impor- 
tant consideration that the real invention is to be found in the specification and 
drawings, and that the language of the claims is to be construed in the light of 
what is there shown and described." 

In this court, in State Bank of Chicago v. Hillman, 180 Fed. 732, 
104 C. C. A. 98, Judge Grosscup said : 

"The question of law presented, then, is this: Oan the patentee rightfnUy in- 
clude in his claims something that does not emerge from the description? Can 
a patentee describe something to the world in his letters patent that means 
just that thing or its equivalents and nothing else, and, having claimed that 
claim in addition something not thus described and not its equivalents? We 
think not. The description is required to set forth the invention in such fall, 
clear, concise, and exact terms as to enable any person, skilled in the art to 
which it appertains, or with which it is most nearly connected* to make and 
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use the same ; and the claim is to enable the public to know the bounds and 
scope of the invention 'thus disclosed' ; but 'any claim which is broader than 
the described invention is void, even where that invention is valuable, and 
could have supported a valuable claim.' Walker on Patents (4tli Ed.) | 177, 
citing Edison v. American Mutoscope Co., 114 Fed. 934, 52 0. G. A. 546." 

"There is nothing in Winans v. Denmead, 15 How. 330, 14 U Ed. 717, or the 
Paper Bag Patent Case, 210 U. S. 405, 28 Sup. Ct 748, 52 L. EM. 1122, brought 
to our attention since the argument, nor in any of the rules of law cited ('that 
the claims of every patent should be construed, if possible, to cover and pro- 
tect the actual invention made by the patentee, and should not be restricted to 
the particular form of device disclosed in his patent, if other forms may em- 
body it,' or that the patentee's claim Is the "measure of his invention," ' or 
that *where the claims of a patent are clear and unambiguous, there is no room 
for construction') that contravenes what has just been said; for what is said 
in both of these cases, and in all of these rules, is based on the fact that the 
inventive concept is disclosed in the description, whatever may have been the 
mechanical form that such concept subsequently took. Certainly it was not 
intended by these cases or these rules that an inventive concept, that is sep- 
arate and apart from the one embodied in the description, should become a 
part of the patent simply by being included in the daims." 

The Hillman Case was approved by this court in Stevens v. Mitchell, 
220 Fed. 455, 136 C. C. A. 283, and the Supreme Court announced tfie 
same doctrine in Snow v. Lake Shore & M. S. R. Co., 121 U. S. 
617, 7 Sup. Ct. 1343, 30 L. Ed. 1004. To the same effect are Celluloid 
Co. v. Arlington Co., 52 Fed. 740, 3 C. C. A. 269; Whitaker Cement 
Co. V. Huntington Dry Pulverizer Co., 95 Fed. 471, 37 C. C. A. 151, 
and Jewell Filter Co. v. Jackson, 140 Fed. 340, 72 C. C. A. 304. 

Thus the gist or spirit of the invention was to cause the carry to 
occur only between actuator strokes, and to be held up and delayed 
until the next higher actuator has come to rest after an impulse of 
its own. This is the "law of the madiine" and the prime object of 
the invention ; but the operation is entirely foreign to defendant's de- 
vice, in which the carry is not delayed, but occurs as well during a 
higher actuator movement as at any other stage. 

Plaintiff's position is that claim 29 covers any and all means by 
which the carrying mechanism is temporarily controlled in any degree 
by the next higher actuator ; and that unless this meaning be given 
to claim 29, the latter cannot be distinguished from claim 30. In sup- 
port of this plaintiff's counsel appeal to the well-understood theory of 
claim differentiation described by Judge Baker in Lamson Consolidat- 
ed Store Service Co. v. Hillman, 123 Fed. 416, 59 C. C. A. 510, to 
the effect that separate claims are not to be construed as identical un- 
less fairly unavoidable. "To construe claim 8 as being the same as 
either claim 10 or claim 11 would be to declare claim 8 void as a 
duplication. Such a course should not be pursued unless it cannot fair- 
ly be avoided." Baker, C. J., in Kennicott Co. v. Holt Ice & Cold 
Storage Co., 230 Fed. 157, 144 C. C. A. 455. 

[2] The rule is of course well established that the courts will always 
endeavor to distinguish the several claims of a patent, one from an- 
other, and that where a patent contains two similar claims the differ- 
ence in the wording of the two claims will be given effect if possible, 
and the more broadly stated claim will be construed more broadly than 
the narrowly stated claim, if it can be done within the limits of the 
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patentee's invention as described in his specification and illustrated in 
his drawings. 

But this rule of construction of patent claims is entirely subordinate 
to the fundamental and controlling rule that a patentee's bjoadest claim 
can be no broader than his actual invention, no matter how it may be 
expressed or what other claims his patent may contain. When a pat- 
entee has fully and clearly described his actual invention in the specifi- 
cation and drawings of his patent, and has fully covered that inven- 
tion by the broadest claim to monopoly which the law will allow him, 
he cannot then, by merely including in his patent a more broadly or 
more vaguely stated claim, cover and monopolize something more than 
and different from his real invention. Now, while it is a very common 
thing for the courts to construe a claim of a patent by reference to 
some other claim of the same patent, and to apply the rule of con- 
struction to which plaintiflr refers, it is equally common for the courts 
to wholly disregard and ignore such rule of construction whenever it 
comes into conflict with tfie fundamental and controlling rule that a 
patentee's claim can be no broader than his actual invention, and they 
have not hesitated to hold a claim invalid where it could not be re- 
stricted by construction to the patentee's actual invention as disclosed 
in the specification and drawings of his patent. 

That is what this court did in the Hillman Case, and what was 
done by the Circuit Court of Appeals of the Eighth Circuit in the Jew- 
ell Filter Case. 

It is also to be noted, however, that there are differences between 
claims 29 and 30, sufficient to so distinguish them, and to hold that both 
are valid. Claim 29 counts on control of the "carrying mechanism" 
by the "next higher actuator," while claim 30 counts on delay of the 
"carrying" by the "actuator of a higher denomination." It will not do, 
in this difficult and intricate matter, to make the absolute statement 
that the fifth element of both claims is identical. 

[3] Defendanfs Mechanism. It has been stated in the opinion that 
defendant's mechanism, which it is now necessary to describe, does 
not include means for a delayed carry, or any equivalent mechanism. 
The object of both constructions is to enable one complete revolution 
of a lower order nimieral-wheel, say the units, to transmit to the next 
higher or tens wheel a one-step carry, or one-tenth revolution. Each 
numeral-wheel (except the first and last) has a dual function. Each 
is a lower order wheel to its next higher neighbor, and a higher or- 
der wheel to its next lower. Each must transmit the carrying im- 
pulse to the next and receive it from the lower one, and in so doing 
neither must interfere with the other. 

In order to do these things rapidly and correctly all the mecha- 
nism must be connected like a watch in the most exact and perfect 
way, and within a very small space. Between the units and tens 
wheels (also the tens and hundreds, etc.) there is placed a set of small 
cogwheels or pinions which wind up a spring in order to make the 
one-step carry. There is also a cam, an escapement, lever, catch, etc. 
So when the units wheel turns from 1 to 9 it winds up the spring ready 
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to be tripped when the wheel reaches the cipher position and to turn 
the tens wheel one step. Some device, ako, must be arranged to pre- 
vent the one step c^irry being smothered or swallowed up by the larger 
movement of the next lower wheel, as described by Mr. Felt in the 
language quoted. Felt does this by a ratchet and pawl construction 
and the delaying latch 73 controlled by the next higher actuator, and 
defendant by the transmission mechanism referred to and the planet- 
ary or differential gearing shown in the accompanying cuts. 

HIGHBB OBDEB WHEEL AND ACTUATORr— DEFENDANT'S CSABRYING 

MECHANISM. 
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DEFENDANT'S DEVICE. 
HxoHEB Obdbb Aotuatob, Backstop, Dbivinq Pinion, Pinwhsel and Otd- 

SUNNINO PAWU 



The foregoing drawings represent a planetary gear and some ad- 
ditional devices such as the higher order actuator, driving pinion, pin- 
wheel, backstop and pawl to prevent overrunning, all attached to a 
higher order numeral-wheel, the actuator shown being the "next high- 
er*' one referred to in claim 29. The sun gear is normally stationary, 
is not turned by the movement of the actuator, but only by the car- 
rying spring attached to the transmission devices, and wound up by 
the movement of the lower order wheel not shown. 

It may be difficult to describe the characteristic motion of a planet 
gearing, but it is just like the differential of an automobile. Its funda- 
mental principle is that a cogwheel turned by two other cogwheels 
moving simultaneously will take on the sum of both movements. The 
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planetary movement has long* been well known, and is an accelerated 
motion due to force transmitted from two points into one. That is, 
when the driving pinion alone moves the planet gear turns. When the 
sun gear alone moves the planet gear also turns; When bo^ driving 
and sun gears move together the planet gear takes. on a more rapid 
motion as the result of both, and the planet gear is the last step in 
the train which makes the carry by turning the higher wheel one step. 

Now as the lower order wheel through the transmission and spring 
turns the sun gear, and the higher order actuator turns the driving 
pinion which in turn drives the higher order numeral-wheel, it is ob- 
vious that the difficulty described by Mr. Felt as the loss of carry 
by the swallowing up of one movement by the other cannot occur, be- 
cause the planet gear will transmit to the higher wheel the motion it 
receives from the sun gear just as well when the numeral-wheel is 
turning from a key impulse given by the actuator as it will when the 
actuator is at rest When the actuator is making its rising or driving 
stroke it will be seen that the planet gear is being carried idly around 
the svm wheel by the internal gear N. If at this time a carry comes 
over from the lower wheel, by the spring turning the sun gear contra- 
clockwise, this motion of the sun gear will be transmitted through the 
planet wheel by the internal gear N to the numeral-wheel N^^ and 
move it one step in the opposite or clockwise direction. 

Carry-Control by Next Higher Actuator. Claim 29 counts on 
"means whereby the several carrying mechanisms may be temporarily 
controlled by the next higher actuators." So a further question that 
may be thought material is whether defendant's carrying device is 
within this claim. And since claim 29 is clearly valid because it was 
new to control the carrying operation by the next higher actuator, it 
will conduce to a better understanding of the case to inquire whether 
or to what extent defendant uses the temporary control of claim 29, 
and if so whether defendant's carrying device is an equivalent of plain- 
tiff's. 

The notion of control of carry in the Burroughs' device is based up- 
on a fundamental principle applying to all differential gearing, which 
is that a pinion or cogwheel placed between two o'ther cogwheels can- 
not turn either one unless the other is either held stationary or driven 
in the proper direction. Thus the driving pinion P in the first cut 
must be held stationary or be moving forward at the instant that the 
planet wheel is turning the numeral-wheel N^ by the influence of the 
sun gear M^. The second cut shows how this driving pinion is nor- 
mally held from backward motion by the backstop pawl K when the 
column-actuator F^ is making its downward movement, also how the 
backstop will ride over the pinwheel when moved clockwise by the 
upward or driving stroke of the actuator. Those who understand au- 
tomobile operation will know why the driving pinion cannot be allow- 
ed to turn backward while the planet gear is being operated by the 
sun gear. When a car is coasting down hill, in gear, but with the spark 
turned off, the movement of the hind wheels is propelling the engine 
through the differential and main shaft. During this operation, if one 
of the hind wheels should leave the ground while rounding a curve 

Digitized by VjOOQIC 



874 243 FEDERAL REPORTER 

the engine would stop, because it is absolutely necessary that both 
wheels shall be on the road, or the differential pinion, corresponding 
to the planet gear, will idle about the large gear wheels connected with 
the rear axle shafts in the differential, and exercise no driving power 
on the main transmission shaft. The same thing happens if one wheel 
of the car is lifted from the ground and turned by hand. This will 
operate the engine if sufficient force be used, but if both wheels are 
off the engine will not turn over. This illustrates the point that the 
driving gear must either be stationary or held from backward move- 
ment while a carry is being made. 

Bearing this in mind, the cut may be explained by saying that the 
actuator shown is the "next higher" one in mesh with a gear wheel 
not shown, and which is supposed to be rising and making its driving 
stroke at the exact instant when a carry is coming over from the lower 
order wheel. In the cut, however, the parts are shown in their normal, 
inactive position. The pinwheel and driving gear are held from back- 
ward movement by the backstop K pressed against the pinwheel by 
its spring, and from forward movement by the actuator itself. The 
driving gear and pinwheel are rigidly connected. 

Suppose now the actuator is depressed by its own key-movement 
The latch / will be pulled by its spring downward away from its reg- 
istry with the pinwheel, and thus allow forward movement of the pin- 
wheel and driving gear, but which are still held from backward move- 
ment by the backstop K, So if a carry is coming over during the de- 
scending or idle stroke of the actuator, it will be properly made, be- 
cause the driving gear is "on the ground,*' held immobile by its back- 
stop. But when the actuator begins its upward or driving stroke the 
backstop, by the turning forward of the pinwheel, is made to slide 
over the cogs or pins and thus prevented from holding back the driv- 
ing gear. Of course such gear cannot be held back and go forward 
under the lead of the actuator at one and the same time. It is at this 
instant of a rising actuator that the latter is said to temporarily con- 
trol a carry if one then happens to be coming over. 

By referring to fhe diagram the operation of a driving or rising 
stroke may be clearing understood. The actuator forces the backstop 
out of commission and itself steadies and holds" firm the pinwheel and 
attached driving pinion by pushing them forward. It is like the pilot 
assuming the wheel on an incoming steamship ; he takes control from 
the helmsman and assumes it himself. So it is plain that it is accurate 
to say that when both K and / are out of commission during the driv- 
ing stroke the only thing which can steady the driving gear is the 
actuator, and if at this instant a carry is made the actuator, by push- 
ing the driving gear forward, prevents it from going backward, and 
so in a sense "temporarily controls the carrying mechanism." But this 
is manifestly quite a different control from that positive prevention of 
a stroke which occurs when plaintiff's latch 7S is made to absolutely 
tie up the carrying mechanism until the rising actuator' stroke is com- 
pleted. 

We have not lost sight of defendant's argument that the Burroughs' 
higher order actuators do not prevent loss, of carry, but in that con- 
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nection \ye are satisfied, even if the argument is sound, that these 
actuators do "temporarily control" the carry in the sense that they 
prevent the driving pinion from going backward by the operation of 
driving it forward. 

The case is thus brought squarely within the rule of the Hillman 
Case that when an inventor has described and claimed his real inven- 
tion he cannot add to it by adding a broader claim. Felt's fundamental 
idea was the delayed carry temporarily governed by the next higher 
actuator descending and putting in operation the delaying latch 7S, 
This he described most clearly, and fully covered in claims 22 to 28 and 
30. lie could not by another claim cover a distinct inventive idea, 
not described or even intimated in his specifications as his conception, 
namely, the concept used by defendant, of the nondelayed, simultane- 
ous carry, eyen though both operations are individualized to the next 
higher actuator. The inventive notion of a nondelayed simultaneous 
carry is contained in the prior art patents of Cook, No.' 503,946 and 
Webster, 484,887, but as individualized to the next higher actuator it 
is not actually used by either one. Felt was the first to bring into ac- 
tual use this individualized control, with a highly beneficial result in 
securing the duplex key-action and fluidity of key movement above re- 
ferred to. But this individualization of the control was expressly con- 
fined by him to control through delaying mechanism, as an improve- 
ment on his own older machine, in which simultaneous striking of 
the keys, either in unison or overlapping, was impossible without loss 
of carry. That was his invention : there is nothing even to suggest that 
the actual invention was broader than the invention as described by 
him in his patent, unless it be the language of claim 29. And this 
claim, fairly construed, both independently and as compared with tho 
language of the other claims, does not support the broader construction. 
While the inventor must have all due credit, if, as we hold, his real 
invention is not used by the defendant, there can be no infringement. 

Stop Device Claims, 1-10 and 16-21, No. 762,620, At the reargii- 
ment it was thought that aside from claim 29 of the first patent in 
suit there was no infringement, on the theory that both parties were 
equally entitled to improve upon the old Felt machine, and that each 
had done so in its own way. As these stop mechanisms are quite 
complicated it will be enough to compare the most limited of the re- 
spective claims of the Felt and Horton patents. 

Felt claim 3: 

"The combination with the keys an^ the column-actuator operated by the 
keys and provided with coarse spaced teeth, projections or shoulders, of two 
hinged levers arranged alongside of the actuator, one adapted to be depressed 
by the odd keys and the other by the even keys, and Xyfo pivoted stop devices 
adapted to be swung each by one of the levers, and thereby to be forced Into 
engagement with said shoulders, the acting portions of said devices being 
located in different planes so that one may engage later than the other." 

Horton claim 10: 

"In a machine of the character described the combination of an adding 

' wheel ; an actuator lever therefor having two confronting series of shoulders, 

those of one series staggered with relation to those of the other; a swinging 
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Stop adapted to engage said shoulders; a bar oonnected to said stop and 
having two series of cams, those of one series alternating with those of the 
other and oppositely inclined relative thereto ; a series of depressible keys to • 
act upon the lever different distances fix>m its pivot and having studs to act 
upon the cams of said bar, the odd keys acting upon one series of said cams 
to swing the stop one way, and the even keys acting upon the other 
series of cams to swing the stop the other way ; and a spring applied to the 
stop to centralize it" 

Comparing the two devices one has five stop shoulders and t^vo 
stops, and the other nine stop shoulders and one stop. One has two 
hinged levers or catches and the other a hinged bar. Defendant's . 
device is the more simple and easy to understand. The only inven- 
tion shown in either device is in decreasing the number of shoulders 
and increasing their size, and in this respect defendant employs dif- 
ferent means and^ operation. Each party is entitled to its own form. 
The devices differ in principle, operation, mechanical construction and 
arrangement of parts, and there is no infringement. 

Other Stop Devices, Claims ll-U, S8, SO, 63, No, 762,520, The 
devices referred to are the two pivoted stop devices referred to under 
the preceding division for stopping the downward movement of the 
actuator, a rod across the machine for stopping its upward movement, 
and a spring latch timed to prevent overrun of the numeral-wheels 
after the rod had arrested the upstrokes. The arrangement of stops 
is simply a matter of mechanical skill, and there could be no invention 
except in the precise form employed. The prior art abounds in all 
kinds of stop devices, and there is a mere change of form from the first 
Felt patent, now expired. Defendant does not use just the same com- 
bination, and does not infringe. Claims relating to other stops are 40, 
41, 63, 70, 71 and 73, but they all stand on similar grounds, being sim- 
ply specific arrangements requiring mechanical skill only. The claims 
are narrowly valid but not infringed. 

Canceling or Zero Claims, Patents No, 767,107, and 960,528, These 
claims relate to the process of ''clearing the machine" by swinging a 
lever forward and back, known as canceling or zeroizing, by which all 
the numeral-wheels are lined up with the cipher of each uppermost 
The two devices are shown in the first diagram on an earlier page, 
being Comparative Drawing No. 22. All the column-actuators move 
in plaintiff's machine, but only the units actuator in defendant's, and 
the mechanism is different, as well as mode of operation in other re- 
spects. Canceling mechanism is old, and is found in Felt's prior 
art machines. Np infringement of these patents is shown. 

, Claims 7, 8, and 16, No, 762,521. These claims cover the carrying 
springs described in tihe discussion on claim 29, in combination with 
their numeral-wheels, which are being constantly resolved against the 
tension of the spring, and restrained by it. This patent was iiot men- 
tioned on the oral reargument. It is simply an ingenious triplex coiled 
spring, required by the necessity of storing carrying power. Defendant 
does not use it or anything like it 

Claim I9, No 762,621. This claim relates to plaintiff's numeral- 
wheel with a celluloid face. Defendant's wheel is quite different The 
celluloid face element is not insisted on by plaintiff. 
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The decree appealed from is reversed, with direction to enter a 
decree sustaining all claims in suit but finding them not inf ringed, with 
costs. 

Reversed. 



BOBBRT et aL v. KRBMENTZ. 

(Circuit CJourt of Appeals, Third Circuit July 6, 1917.) 

No. 2243. 

1. Patents ^=»32S— Bjussus — Vaudity — BIatoh Box. 

The Dodge reissue patent. No. 12,200 (original No. 749,539), for a match 
box designed to hold a book or comb of matches, having an open face with 
a hinged cover and a holding piece at one end for folding the package, 
with an opening therein through which the matches may be Ignited on 
the friction material of the package, while applied for and granted for 
broadening the claims of the original patent, Is valid, as within the in- 
vention descrlbfed In the specification, the essence of which Is In.'the means 
for engaging and holding the exposed match comb; also held Infringed. 

2, Patents ^s»13&— Bjbisstjbs — Inadvbbtenos ob Mistake. 

The failure of a patentee to apply for claims sofiiclently broad to cover 
his Invention, in the absence of any fraudulent intention, Is an Inadvert- 
ence or mistake, which will authoriase a reissue. 

a. Patents ^=s»142 — ^Reissue — Acquiescence in Rejection of Obioinal 
Claims. 

The acquiescence by a patentee In the rejection of claims, which are for 
but a part of his Invention, does not estop him from obtaining by a re- 
issue claims for another and different part 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Suit in equity by Samuel Robert, trading as the A. R. T. Manu- 
facturing Company, and Harold A. Dodge, against George Krementz 
trading as Krementz & Co. Decree for defendant, and complainants 
appeal. Reversed. 

For opinion below, see 232 Fed. 876. 

James H. Griffin, of New York City, for appellants. 
Seward Davis, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The bill charged infringement of 
claims 5 and 10 of Reissued Letters Patent No. 12,290 to H. A. Dodge 
for a match box. The District Court, while of opinion that infringe- 
ment must be found if the claims are valid, dismissed the bill on the 
ground that claims 5 and 10 of the reissue are substantially the same 
as rejected claims 1 and 2 of the application for the original patent 
(Serial No. 162,236— Letters Patent No. 749,539); and that in ac- 
quiescing in their rejection from the original, the patentee is preclud- 
ed from asserting them in the reissue. 

As viewed by the District Court, the case does not present the 

4s>For oUier cases se« same topic it KBY-NUUBBR In all Key-Numbered Digests it Indexei 
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broad question of "power to enlarge inadequate claims by a reissue, but 
the more limited 'one of overcoming by a reissue the error of ac- 
quiesciilg in the decision of the Commissioner of Patents that the 
patentee was entitled only to a narrower claim." We are inclined to the 
opmion that the case presents both questions. The reissue was sought 
admittedly for the purpose of obtaining enlarged claims and was grant- 
ed with claims enlarged concededly for the purpose of awarding a 
patent commensurate with the invention, as stated by the Examiners- 
in-Chief when reversing on appeal the decision of the Examiner dis- 
allowing the claims. In order, therefore, to determine the validity of 
the broad claims of the Reissued Letters Patent sued upon, we must 
first determine whether they are for the invention of the original pat- 
ent. Powder Co. v. Powder Works, 98 U. S. 126; Topliif v. Topliff, 
infra. If they are, we may then determine the questions upon which 
the case turned in the District Court, whether the rejected claims 
were similarly for the invention of the patent and were the same in 
scope as "the reissue claims, and whether in acquiescing in their re- 
jection the patentee lost his right to a patent for his invention. We 
must therefore inquire into the character of the invention and into 
the scope of the claims rejected, accepted and reissued, with reference 
to the invention. 

[1] The invention of the patent is a match box, designed especial- 
ly to hold "book matches" or the familiar comb of paper safety match- 
es, and, because of its simplicity and cheapness, well adapted to ad- 
vertising purposes. Within its limited field the invention is a pioneer, 
as it appears to be the first box designed and used to hold book match- 
es, notwithstanding matches of that type had been extensively made 
and used for many years before the date of the patent. Its novelty 
cannot be questioned; its extensive use and popularity (being made 
by the million) argue its patentability. Topliff v. Topliff, 145 U. S. 
156, 12 Sup. Ct. 825, 36 L. Ed. 858; Neill v. Kinney, 239 Fed. 309, 
— CCA. — . 

The specification of the original discloses a structure designed to 
hold matches of the comb type, and no other. It is preferably tapered 
so as to conform to the wedge shape of a match comb, and is con- 
structed to engage the clip or base of the comb in a way to hold the 
comb in the box and leave exposed its strands of matches and fric- 
tional surface. The engaging means or "holding piece," as diagram- 
matically shown in the original, is a continuation of the metal back ' 

of the box turned over the front a short distance. Upon this specifica- ' 

tion the patentee applied for the following claims : I 

**1. A match box comprising a back, having turned-up lips to afford side and < 

end portions for the body of the box, and having, Integral with the end per- j 

tion, a turned-over holding piece adapted to partly overlie a package of | 

matcheSf and vchich holdim-piece is provided with an opening through which \ 

the matches mny he ignited on the friction material of the packa^fe, said box j 

being provided with a suitable lid. ^ ! 

**2. A match box provided with a hinged lid at one end and being formed 
deeper at the end where the lid is hinged than at its opposite end, so as to | 

be adapted to hold a package of paper matches, and the said box having at | 

its end opposite the hinge of the lid, a holding-piece, as d, adapted to 
partly overlie a package of matches contained by the box." 
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These claims were cancelled on references (principally Mortimer, No. 
185,123 — 1876) showing match boxes designed not to carry match 
combs but to carry loose individual matches. These boxes had a hold- 
ing-piece in the sense of a front high enough to hold the matches from 
toppling out, and not in the sense of fastening or engaging the matches 
in die box. To meet these references the Patent Office canceled the 
original claims of the application and substituted for them claims of 
the patent, as follows: 

"1. A match box comprising a back having tumed-up Ups to afford side 
and end portions for the body of the box, and having, integral with the end 
portion, a tumed-over holding piece adapted to partly overlie a package of 
matches, said holding-piece ha^^ing its central portion open to provide an 
aperture througlr which the matches may be ignited on the friction material 
of the package, and said box being provided with a snitable hinged lid. 

"2. A match box provided with a hinged lid at one end and being formed 
deeper at the end where the lid is hinged than at its opposite end, so as to be 
adapted to hold a package of paper matches, and thef said box having, at Its 
end opposite the hinge of the lid, a holding-piece, as d, adapted to partly overlie 
a package of matches contained by the box, said holding-piece having its cen- 
tral portion cut away to provide an opening through which the matches may be 
ignited on the friction material of the package.'* 

In this cancellation and substitution the patentee acquiesced. 

The only difference we discern between the two sets of claims is in 
the location of the opening in the holding-piece through which matches 
may be ignited on the friction material of the comb ; the original claims 
make no reference to its location, while the substituted claims prescribe 
a central location. 

The patentee soon realized that his claims did not cover his ip- 
vention, so within less than two months from the grant of the patent 
he filed an applicatipn for reissue based upon the specification of the 
original patent, with amendments that did little more than emphasize 
the fact that the essence of the patent lay in the means for engaging 
and retaining the exposed match comb. Claims 1 and 2 of the ap- 
plication for reissue were the same as allowed claims 1 and 2 of the 
original, showing a holding-piece with a central opening. Claims 3 
to 10 were new and broad. Claims 5 and 10 (the claims here in is- 
sue) did riot deal with and therefore were not limited to a holding- 
piece with an opening, but concerned a match-retaining and engaging 
flange at one end of the box, permissibly extending from the sides, 
leaving the matches and. f rictional material exposed as before. They 
were : 

''5. A match box having a solid back, a turned-up end member rigid there- 
with, two side members also rigid with said back, 8ut>stantlally the entire 
front of said box being open, a match retaining and engaging flange arranged 
near one end of the box to hold a package of matches exposed to view through 
the open front, and a cover pivoted to the box and arranged to cover the 
open front" 

*'10. A match box provided with a back, and end member and two side mem- 
bers rigid and integral with said back, substantially the entire front of said 
box being open, a cover hinged near one end of the box, and means near the 
end of the box opposite the cover-hinge for engaging and retaining a comb 
of matches, whereby the entire comb of matches is exposed wh^n the cover is 
opened and Individual matches may be detached without disturbing the comb.*' 
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After various amendments and much official correspondence, claims 
3 to 10 were rejected by the Examiner pn the groimd that certain of 
them were anticipated by prior patents, and certain others (interpreted 
in the light of the specification) were the same in substance as the 
claims presented in the original application and rejected; and that 
there was no "inadvertence, accident or mistake" in securing the lim- 
ited original claims of the patent upon which an application for a re- 
issue of broader claims could be predicated. An appeal was taken, 
in which the Examiners-in-Chief reversed the entire decision of the 
Examiner upon reasoning that was exactly the opposite of his, and 
estabhshed the claims now contained in the Reissued Letters Patent. 
They stated that the Examiner, in finding there was no inadvertence 
in securing the original claims of the patent, was deafly in error, and 
held that none of the appealed claims is the same in scope as orig- 
inal claim 2 (and inferentially original claim 1). In so holding the 
Examiners-in-Chief said : 

"They are all broader in some respects or narrower in others. • • • It 
is very apparent from a study of all the references dted that while many of 
the features of the appellant*s device are shown' to be old, no one of them nor 
all of them taken together is sutfleient to anticipate the appellant's' device. It 
Is as far as this record shows, the first device in which a package or comb of 
matches can be conveniently held and used, and this U due to the feature of 
the retainrng and engaging; means arranged near one end of the box and the 
front of the box being open suhstaniially its entire length. Each of the claims 
now appealed contains these features." 

It should be kept in mind that an arrangen^ent for holding a comb 
of matches in a box with its front open substantially its entire length 
to permit access to the comb, disengagement of matches and ignition 
dn its friction piece is the essence of the invention. The claims of the 
reissue were allowed by the Examiners-in-Chief on the ground that 
they were within this conception of the invention as disclosed by the 
original specification. 

The law of reissue when within the invention is well settled. This 
court has said (Nu Bone Corset Co. v. Spirella Co., 183 Fed. 984, 985, 
106C. C. A. 324, 325): 

"If a patentee discloses in his specification an invention not sufficiently cov- 
ered by the claims of his patent, he may, if the limited character of the claim 
is the result of inadvertence^ accident, or mistake^ surrender his patent and 
apply for a reissue, with a claim or claims sufficiently definite and exact to 
cover the whole of his in/ventUm,*' 

This statement of the law: is in harmony with the cases generally 
upon the subject of broadening claims by patent reissues. The lead- 
ing case probably is ToplifF v. Topliff, 145 U. S. 156, 164, 12 Sup. Ct 
825, 831 (36 L. Ed. 658) in which the Supreme Court stated: 

*'It may be regarded as the settled rule of this court that the power to 
reissue may be exercised when the patent is inoperative by reason of the 
lact that the specification as originally drawn was defective or insufficient, 
w the claims were narrower than the actual invention of the patentee, pro- 
vided the error has arisen from inadvertence or mistake, and the patentee is 
guilty of no fraud or deception; but that such reissues are subject to the 
for lowing qualifications: 

"First. That it shall be for the same Invention as the original patent, as 
£U«Ji invention appears from the specification and claims of such original. 
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"Second. That due diligence must be exerdaed in dlscoyeiing tlie mistake in 
tlie original patent, and that, if it be sought for the purpose of enlarging the 
claim, the lapse of two years will ordinarily, though not always, be treated as 
evidence of an abandonment of the new matter to the public. * * * To 
hold that a patent can nerer be reissued for an enlarged claim would be not 
only to override the obvious intent of the statute, but would operate in many 
cases with great hardship upon the patentee. • • • The object of the 
patent law is to secure to inventors a monopoly of what they have actually 
invented or discovered, and it ought not to be defeated by a too strict and- 
technical adherence to the letter of the statute, or by the api^cation of arti- 
ficial rules of interpretation." 

Testing the validity of reissue claims S and 10 by these rules of 
law, we find ourselves in full accord with the ruling of the Examiners- 
in-Chief. These claims, though broader than the original and re- 
jected claims, are nevertheless for the invention shown in the original 
specification. They would, have been quite as much in place in the 
original as in the reissue. The patentee thus met the first requisite 
for a valid reissue. Topliff v. Topliff, supra. Being entitled to a 
patent for his invention and having failed to obtain it by original, has 
the patentee done an3rthing which prevented him obtaining it by re- 
issue ? 

[2] There is no evidence that in making claims of the limited char- 
acter of the original, the patentee was actuated by fraud or deception. 
Topliflf v. Topliff, supra. There is evidence that on discovering his 
mistake of asking for claims narrower than his invention, he was 
abundantly diligent in attempting to rectify it by an application for 
reissue. Topliff v. Topliff, supra. There is no suggestion that rights 
of others had intervened between the grant of tfie patent and the 
application for reissue. Miller v. Brass Co., 104 U. S. 350, 26 L. 
Ed. 783. Thus far the patentee conformed to the rules. Was the 
patentee's failure to apply for claims sufficiently broad to cover his 
invention an inadvertence or mistake within the meaning of the Re- 
issue Statute ? Upon this point it was said in Crown Cork & Seal Co. 
v. Aluminum Stopper Co., 108 Fed. 845, 853, 48 C. C. A. 72, 79: 

"A review of the earlier decisions of the Supreme Court would seem to show- 
that by 'defective or insufficient specifications' was meant any failure either 
to describe or claim the complete invention upon which the application for the 
Pfitent was founded, and that 'inadvertence or mistake' was used in antithesis 
to fraudulent intent, and that the right to reissue depends upon any failure to 
make specifications and claims legally adequate to their purpose, if due to any 
cause except an intention to deceive." 

In Toledo Computing Scale Co. v. Moneyweight Scale Co. (C. C.) 
178 Fed. 557, 559, the court said: 

"Mistake or inadvertence making a patent inoperative or invalid may be 
that of the patentee or his solicitor, either in preparing the specification or 
claims. If the solicitor fails to understand and properly describe or dpi in 
the real invention, by making claims so broad as to be anticipated, or so nar- 
row as to be inoperative, this is such mistake as to authorize a reissue, if 
authorized on other grounds. ToplifF v. Topliff." 

It has been generally held that inability of solicitors of a patentee 
to put claims into a form that covers the real invention constitutes 
a case of inadvertence authorizing a reissue, and in such case the 
243 F.— 66 
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abandonment of such claims on their rejection by the Patent Ofiice 
is not an abandonment of the invention and does not preclude a re- 
issue and the substitution of claims which properly cover it Toledo 
Computing Scale Co. v. Moneyweight Scale Co. (C5. C.) 178 Fed. 557. 

This kind of mistake or inadvertence the patentee claims was made 
in his case. In this we ag^ee with him and with the Examjners-in- 
. Chief. We are therefore of opinion that the patentee was entitled to 
a reissue, and that claims 5 and 10 of the reissue are valid — unless 
the patentee is estopped from asserting them because of his acquies- 
cence in the rejection of claims for the same invention and of similar 
sc9pe when applying for his original patent. 

[3] Having determined that claims 5 and 10 of the reissue are for 
the invention of the patent, we must inquire whether rejected claims 
1 and 2 were also for the same invention, in order to decide the ques- 
tion of estoppel. 

The rule is well established that an inventor who acquiesces in the 
rejection by the Patent Office of his claim in one form and accepts 
a patent for the same thing but with the claim changed so as to cor- 
respond with the views of that office, is estopped to claim the benefit 
of the rejected claim. Morgan Envelope Co. v. Albany Paper Co., 
152 U. S. 425, 429, 14 Sup. Ct. 627, 38 L. Ed. 500; Uggett v. Avery, 
101 U. S. 256, 25 L. Ed. 865; Crawford v. Heysinger. 123 U. S. 
589, 606, 8 Sup. Ct. 399, 31 L. Ed. 269; Union Metallic Cartridge 
Co. V. United States Cartridge Co., 112 U. S. 624, 5 Sup. Ct. 475, 28 
L. Ed. 828 ; Phoenix Caster Co. v. Spiegel, 133 U. S. 360, 368, 10 
Sup. Ct. 409, 33 L. Ed. 663. But he is not estopped by his acquies- 
cence in the rejection of the claim asked for to make a claim by re- 
issue for something he had not asked for and which had not been re- 
fused by the Patent Office. 

Were rejected claims 1 and 2 for the same thing as reissue claims 
5 and 10? 

Claims 1 and 2 asi applied for in the original, dealt with a holding- 
piece of the match box and- were rejected upon references because they 
did not designate the location of an opening in the holding-piece. 
Substituted claims 1 ,and 2 differed from rejected claims 1 and 2 by 
prescribing the location of the opening.. None of these claims em- 
braced or emphasized the capital feature of the invention, which is a 
means to engage and firmly hold the match comb in a fashion which 
permits disengagement of single matches and ignition upon its fric- 
tion surface. The specification of the original, however, was suffi- 
ciently broad to include this means; yet the claims of the original, 
either rejected or substituted, were not sufficiently broad to cover it 
Therefore what the patentee acquiesced in was the rejection of two 
claims dealing with a particular construction of a holding-piece and 
opening. What he got were two claims dealing with the same hold- 
ing-piece construction, but prescribing the location of the opening. 
He thus asked for and obtained claims for but a part of his inven- 
tion. It IS now maintained that in accepting: claims for only a part, 
he abandoned the balance. This we question. What the patentee 
did (keeping always in mind the essence of his invention) was to dis- 
close his real invention and fail to claim it. Having never claimed his 
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real invention, he never abandoned it. All he abandoned by acquiesc- 
ing in the rejection of claims 1 and 2 of the original was the indefinite 
location of the ignition opening in a structure having a holding-piece. 
In his application for reissue he did not ask for new claims covering 
this structure, but prayed for new claims covering the engaging means 
of his invention not covered either by rejected or substituted claims 
1 and 2 of the original. These. were allowed. We are of opinion that 
rejected claims 1 and 2 were for but a part of the patentee's inven- 
tion, and that reissue claims 5 and 10 are for another arid different 
part, and that in consequence the patentee is not estopped from as- 
serting them as valid claims in a reissue. 

Having sustained the validity of claims 5 and 10 of the Reissued 
Letters Patent, we find them infringed. The motion to dismiss is 
without merit. 

The decree below is reversed. 



CTHIOAGO & A. RY. OO. et al. v. PRESSED STEEL CAR CO. 

(Circuit Court of Appeals, Seventh Clrcnit. April 10, 1917. Rehearing 
Denied May 24, 1917.) 

No. 2339. 

li Judgment «=s>570(5) — ^Judgment as Bab— Matters Concluded. 

A decree of dismissal in a suit to restrain an action at law for want of 
equity, on the ground that complainant has an adequate remedy at law, 
aside from cases involving title to or possession of land, is not a bar to 
any defense in the action at law. 

2. Ai^EAL AND Ebror <$=»1006(2) — Review — Cases Tried to Court. 

In an action at law involving the question of infringement of a patent, 
where there is no evidence of the prior art, and no extrinsic evidence is 
necessary to explain the respective structures, which, with their manner 
of operation, are plainly shown and described in patents covering the same, 
the question of infringement is one of law, and where the case is tried 
without a jury a general finding by the court is reviewable by the appel- 
late court on writ of error. 

8. Patents ^=s»129 — Ljcense©— Effect as Estoppel. 

In a suit upon a patent license contract, the prior art is not admissible, 
either to show the invalidity of the patent or to limit the prima facie 
scope of the claims, further than to make clear any ambiguities therein. 

4. Patents ^=»328 — ^Infringement — Cab Door Mechanisbc. 

The Ldndstrom & Streib patent, No. 791,348, for car door mechanism for 
closing and supporting the hinged doors of dump cars, claim 13, which is 
for car door mechanism having a liftin^haft arranged to support the 
door "directly" when the door is TAisedJ^ld infringed by the device of 
the Christianson patent. No. 828,458, which is the mechanical equivalent 
of that of Lindstrom & Str^b, and operates in the same way, except that, 
when the door is closed, it does not rest upon the shaft, but is held by a 
latch supported by the shaft. 

R Patents <©=>211(3) — Licenses— Effect as Estoppel. 

A patent conveys nothing but a negative right of exclusion, and the ef- 
fect of a license thereunder as an estoppel does not depend on user by the 
licensee of the device licensed. 

In Error to the District Court of the United States for the East- 
em Division of the Northern District of Illinois. 

C==>For other cases see same topic ft KEY-NUMBER in all Key-Numbered Digests & Indexes 
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Action at law by the Pressed Steel Car Company against the Chicago 
& Alton Railway Company and the Chicago & Alton Railroad Com- 
pany. Trial to court, and judgment for plaintiff, and defendants bring 
error. Affirmed. 

The case is thus stated by counsel for the raUway companies, with slight 
changes: 

"Plaintiffs in error (defendants in the District Oourt, and hereinafter called 
defendants) were sued by defendant in error (hereinafter called plaintiff) for 
$20,000 in royalties claimed to be due under a contract between defendants 
and plaintiff covering the construction and use of steel cars of the type known 
as general service cars with drop bottom doors for dumping, by which defend- 
ants had agreed to pay to plaintiff the sum of $10 *for each car hereafter built 
or caused to be built during the period of this contract by the railroad com- 
panies (except certain cars not here in controversy) containing any of the de- 
signs or devices covered by patents now owned or controlled by said car com- 
pany.' Judgment was entered below in favor of plaintiff and against defend- 
ants for $20,000, with interest amounting to $6,308.31, a total of $26,308^1, 
and defendants bring the cause here by writ of error. 

"The evidence shows that the defendants purchased from the Standard Steel 
Car Company 2,000 cars of the *geiieral service* type, the door-fastening appU- 
ance of which cars was constructed under the Christlanson patent, No. 828,- 
458, owned by the Standard Company. The whole controversy between the 
plaintiff and the defendants centers upon the question as to whether the means 
for holding these doors closed is identical with the means provided for in the 
Ivlndstrom & Strelb patent No. 791,348, owned and controlled by the plaintiff. 

"There are other questions referred to In the evidence and ):aised below by 
counsel, but the gist of the case is the simple proposition stated in the last 
foregoing paragraph. Hie Lindstrom & Strelb patent shows, describes, and 
claims as means for closing and supporting the hinged doors of dump cars a 
rotatable and bodily movable or creeping shaft arranged to roU laterally to- 
ward and under the doors and to support the doors directly, when raised, a 
lifting chain being connected at one end to the shaft and at the other end to 
the door, so that when the shaft Is rotated to wind the chain the pull of the 
chain first raises the door and then pulls the shaft under the edge of the door 
whereby *to support the door directly when the door Is raised,* as recited in 
claim 13 of said patent. 

"The defendants' car door mechanism comprises a rotatable shaft mounted 
In fixed bearings and having no bodily or lateral movement, to which one end 
of a lifting chain Is connected, the other end of the chain being connected to 
a sliding bolt or latch mounted In ways on the door, so that when the shaft Is 
rotated to wind the chain the pull of the chain first raises the door and then 
pulls the latch out over the shaft, whereby the door is supported in^ectly 
upon the shaft through the medium of the latch. If these constructions are 
alilse, and both covered by the Lindstrom & Strelb patent, the plaintiff is en- 
titled to its royalties. If they are different, the defendants are entitled to 
reversal of the judgment below. 

"(1) Plaintiff contends that the defendants cannot present a defense to this 
suit, for the reason that all matters in controversy have been adjudicated by 
the judgment of this court [\<lk|iout opinion], affirming the order of the Dis- 
trict Court In the case of Chicago & Alton Railroad Company v. Pressed Steel 
Car Company No. 2005 (referred to herein as the equity suit), the record iii 
which Is a physical exhibit in this case. (2) Plaintiff contends that the Und- 
strom & Strelb patent covers the mechanism used by the defendants in the cars, 
in question. (3) Plaintiff contends that defendants cannot use the prior art to 
show the scope of the lindstrom & Strelb patent, notwithstanding plaintiff 
insisted on referring to the prior art to show the improvement thereover made 
by Lindstrom & Strelb, and also Insisted that it is entitled to invoke the doc- 
trine of mechanical equivalents and to explain the scope of its claln&s In the 
light of the prior art. (4) Plaintiff contends that the general finding of fac^ 
in the decree leaves nothing for the court to review. 

*'(1) Defendants insist that the decree dismissing the equity suit for want 
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of equity did not in any manner adjudicate the claims in controversy in this 
lawsuit. (2) Defendants claim that the devices and meclianlsms used on the 
cars in question do not employ the invention covered by the Lindstrom & Streib 
patent. (3) Defendants claim that, without reference to the prior art, it is 
clear that defendants' ears do not invade plaintiff's patent ; but defendants con- 
tend that the testimony offered by the defendants with respect to the state of 
the art prior to the l4ind8tr<Hn & Streib invention was competent and admissi- 
ble to show what the patentees meant to claim and the government to allow, 
also to clear the ambifaity raised by plaintiff's claim that 'direct' means 'indi- 
rect,' and also to meet plaintiff's contention as to equivalents. (4) Defend- 
ants further claim that the general finding of fact contained in the judgment 
may be reviewed on this writ of error, because the questions presented are 
matters of law and npt of fact" 

The District Oourt held that the equity decree was not an adjudication of 
the suit, and that plaintiff was entitled to Judgment. The equity record was 
struck out, as well as all evidence referring to the prior art. It further ap- 
pears that on May 30, 1905, there was issued to the plaintiff, upon an applica- 
tion of Llndstrom & Streib, the patent above referred to, No. 791,348, for car 
door mechanism. Being the owner of this grant plaintiff made with defend- 
ants the contract in suit, dated (November 1, 1905, in which it was agreed that 
defendants were licensed to use freight cars containing "the designs and de- 
vices covered by patents now owned and controlled • • ♦ " by plaintiff, 
for a royalty of $10 per car. During the period covered by the contract de- 
fendants bought and used 2,000 cars equipped with the car door mechanism of 
the Christianson patent of August 14, 1906, No. 828,458, and refused to pay 
royalty on these cars upon the theory that they had not used the subject-- 
matter of lindstrom & Streib, and hence were not liable on their contract. 

Charles C. Linthiciun and John D. Black, both of Chicago, III., for 
.plaintiffs in error. 

Lewis H. Freedman and Alfred W. Kiddle, both of New York City, 
and Andrew R. Sheriff, of Chicago, 111., for defendant in error. 

Before MACK and EVANS, Circuit Judges, and SANBORN, Dis- 
trict Judge. 

SANBORN, District Judge (after stating the facts as above). The 
questions presented are substantially as stated above, and may he thus 
restated : Is the equity decree, dismissing the bill for want of equity 
'and because defendants therein (plaintiffs here) had an adequate rem- 
edy at law, an estoppel in this case, sufficient to support the judgment 
sought to be reviewed? Does the general finding of fact in the judg- 
ment prevent a review on this writ of error? Was proof of the prior 
art admissible either (1) because the Lindstrom & Streib patent refers 
to the prior art; or (2) because the words "arranged to support the 
door directly" in claim 13 are ambiguous; or (3) because there has 
been no user or enjoyment under the patent in suit, as claimed in 
the brief or amicus curiae ? Did defendants use the mechanism of the 
patent in suit, and should the judgment therefore be affirmed? 

[1] L Is the equity decree an estoppel? The bill in equity was 
filed to restrain this suit at law because the contract was alleged 
fraudulent, that there was no contract, that it is unconscionable, and 
to avoid multiplicity of suits. • The court held there was no fraud or 
imposition, and that the contract would not be set aside as improvident, 
or because there was apprehension of embarrassment or loss thereun- 
der, and that as to the question of validity there was a full, adequate, 
and complete remedy at law by an action for royalty, such as this 
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one is. The suit was accordingly dismissed for want of equity. It is 
evident that the matters in dispute here were neither litigated in the 
equity suit, nor could have been. It is a general rule that a decree 
of dismissal in a suit to restrain an action at law is not an adjudication 
in the latter, because the very foundation of the equify decree is that 
the remedy at law is adequate and ample. Grand Pacific Hotel Co. 
V. Pinkerton, 118 111. App. 89; Id., 217 111. 61, 75 N. E. 427; Lundy 
V. Mason, 174 111. 505, 51 N. E. 614. ^Equity had no jurisdiction, and 
the bill was therefore dismissed. This was an affirmance of the right 
to bring this suit, rather than a judgment disposing of it. Richards v. 
L. S. & M. S. R. Co., 124 111. 516, 16 N. E. 909. So the only question 
is whether defendant at law, by bringing suit in equity to restrain the 
former on the ground that he has an equitable defense not available 
at law, admits that he has no legal defense, and therefore tacitly con- 
fesses judgment in the suit at law. Such* authority as has been found 
seems to show that a decree of dismissal in the equity suit, to the 
effect that complainant has an adequate remedy at law, is not a bar 
to any defense at law, which was not decided in equity, and could not 
have been there decided because the remedy at law was deemed ade- 
quate. Grand Pacific Hotel Co. v. Pinkerton, 118 111. App. 89; Id., 
217 111. 61, 75 N. E. 427; Lundy v. Mason, 174 111. 505, 51 N. E. 614; 
Richards v. L. S. & M. S. R. Co., 124 111. 516, 16 N. E. 909. An ex- 
amination of many cases of bills dismissed for adequate remedy at 
law discloses no trace of any practice requiring defendant in a bill to 
restrain a suit at law either to admit that he had no defense at law or 
to confess judgment at law, except a former practice in cases involving 
land titles. If a bill to restrain an ejectment suit on the ground of an 
equitable defense not available at law is filed, it has been held that com- 
plainant (defendant at law) must confess judgment in the ejectment 
suit, because otherwise, even if he failed, and the equity court sustained 
the legal title in defendant, the latter could not get possession with- 
out prosecuting his ejectment. Daniell's Chancery, 1624; Turner v. 
American Baptist Missionary Union, 5 McL. 344, 24 Fed. Cas. No.' 
14,251; Mathews v. Douglass, 1 Cooke (Tenn.) 136, Fed. tas. No. 
9,276; Trousdale v. Maxwell, 6 Lea (Tenn.) 161; Henry v. Tupper, 
27 Vt. 518. One of the many cases where a bill was dismissed for ade- 
quate remedy at law, and the suit sought to be restrained was tried 
on its merits, is Grand Chute v. Winegar, 15 Wall. 355, 21 L. Ed. 170 
(at law), and 15 Wall. 373, 21 L. Ed. 174 (in equity), an action on mu- 
nicipal bonds. Patterson v. Turner, 62 Ga. 674, and Ham v. Schuy- 
ler, 2 John. Ch. (N. Y.) 140, are directly in favor of defendants. The 
question is no longer of much importance since the act of 1915, allow- 
ing equitable defenses in actions at law. Section 274b, Judicial Code, 
U. S. Comp. Stats. § 1251b, 38 Stat. 956. The rule of practice refer- 
red to has not been applied t ^ involving land 
titJe or possession. Plaintiffs ' *" admit liabil- 
ity in this suit by bringing tl ecree therein 
is not an estoppel in this p' 

[2] 2. Does the gener le judgment? 

The case having been t' mtt#*n waw^r 
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of jury trial, and the finding being a general one, no disputed -question 
of fact is now subject to review. St. Louis v. Western Union Tel. 
Co., 166 U. S. 388, 17 Sup. Ct. 608, 41 L. Ed. 1044. If, therefore the 
question whether defendants used the Lindstrom & Streib invention 
on the 2,000 cars was one of fact the judgment must be affirmed. In- 
fringement is sometimes a question of fact, of law, or mixed law and 
fact, depending entirely upon the condition of the proofs. In most 
cases the question is one of fact, and if the case is tried by jury it is 
error for the court to direct a peremptory verdict. Coupe v. Royer, 
155 U. S. 565, 578, 15 Sup. Ct 199, 39 L. Ed. 263, 268. But where no 
evidence of prior art, or extrinsic evidence to explain the respective 
structures, is necessary the question is one of law, and the trial judge 
is authorized to direct a verdict. Singer Mfg. Co. v. Cramer, 192 U. 
S. 265, 24 Sup. Ct. 291, 48 L. Ed. 437. We think this case is controlled 
by the latter decision. All evidence of the prior art was struck out, 
and the structures of the Lindstrom & Streib and Christianson pat- 
ents are so plainly described and illustrated in the descriptions and 
drawings that no other proof is necessary to afford clear apprehen- 
sion of their construction and mode of operation. The question of 
similarity of the two structures is therefore one of law, not foreclosed 
by the general finding. 

[3] 3. Was the prior art admissible, and did defendants use the li- 
censed structure? In this circuit it is settled law that in a suit upon 
a patent license contract the prior art is not admissible, either to limit 
the prima facie scope of the claims or to show their invalidity. This 
statement of the law is based upon the principle of estoppel by contract ; 
estoppel by deed or writing, not by conduct. Siemens-Halske Elec. Co. 
V. Duncan Elec. Co., 142 Fed. 157, 73 C. C. A. 375. The rule in this 
circuit was first stated in 1886 by Judge Blodgett, in Pope Mfg. Co. v. 
Owsley (C. C.) 27 Fed. 100, and the latest case in this court is Indiana 
Mfg. Co. V. J. I. Case Threshing Machine Co., 154 Fed. 365, 83 C. C. 
A. 343, although others recognize the rule, such as Macey Co. v. Globe- 
Wemicke Co., 180 Fed. 40a, 103 C. C. A. 547. There is an exception 
to the rule where the claim relied on is ambiguous on its face, ex- 
plained by Judge Baker in the Siemens-Halske Case: 

''In our Judgment the reason of the case leads to the conclusion that, be- 
tween contracting parties extraneous evidence is Inadmissible If there Is no 
ambiguity or uncertainty in the language of the description and claims, and 
that, if there is uncertainty, outside evidence is admissible only to make clear 
what the applicant ineant to claim and the government to allow, and not for 
the purpose of showing even in the slightest d^ree that the applicant had no 
right to claim and that the government was improvident in allowing what was 
in fact claimed and allowed." 

[4] Both parties insist that there is no ambiguity, but each construes 
the claims differently. Claim 13, chiefly relied on, reads : 

"Car door mechanism having a lifting shaft arranged to support the door 
directly when the door is raised, and a tlexible connection between the shaft 
and door.*' 

It is insisted by defendants that the use of the word "directly" clearly 
jneans that the door support must be immediately beneath it, while 
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in the Cliristianson patent the shaft directly supports a latch attached 
to the door, thus indirectly supporting the door. Defendants further 
claim that plaintiff has introduced uncertainty by asserting that claim 
13 means just the same as if the word were omitted, or ^'mdirectly" 
substituted. So it is claimed that the prior art is admissible to dear 
up an ambiguity having no real existence, dwelling only ixi the imagi- 
nation of defendants' counsel. For better understanding the designs 
of the two patents, Lindstrom & Streib and Christianson, are here in- 
troduced. . 

Lindstrom & Strsib. 







vk: 
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Christianson. 
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It will be seen that in one the shaft 6 slides or creeps back and forth 
as the door lowers and raises, and when the door is closed is beneath 
the shoe 75, which is ripdly attached to the under edge of the door. 
In the other the shaft is immovable, and supports the sliding or creep- 
ing latch 2. In one the shaft moves back and forth and in the other 
the latch, so if it were not for the word "directly" in claim 13 there 
would be no difficulty whatever in concluding that the two devices are 
absolute mechanical equivalents. 

The prior art which was offered, and later struck from the record, 
is claimed to show the following: 

, "1. Door supported by the winding or lifting chains, as represented in Lip 
schutz. No. 750.670. 

"2. Doors supported by the lifting shaft through intermediate means con- 
necting the shaft and the doors, as represented in Simonton, 616,811, Simon- 
ton, 666,160, and Bellows, 693,2ia 

"3. Doors supported by bolts or latches operated by means other than th« 
winding shaft, as represented in Simons, 534,584, Campbell et al., 698,136, 
Hager, 674,357, Hanson, 720,245, and Swanson, 727.487. 

"4. Doors supported by bolts or latches operated by the winding shaft or 
chain as represented in Bellows, 644.890, and in the defendant's construction 
built under Ohristlanson, 828,458. 

"5. Doors supported directly by the shaft, as represented in Becker, 763,841, 
in Caswell, 806,394, and in the lindstroiq & Streib patent in suit." 

These prior patents, it is said, show why the word "directly" was 
used in claim 13, to distinguish between the fourth and fifth t)rpes, and 
limit the claim to those constructions in which the shaft supports the 
door without the use of any medium, such as the latch. Therefore, it 
is insisted, the claim is clear, and excludes defendants' construction; 
but, if by any possibility the word introduces uncertainty, the prior art 
clears it up, and shows that defendants did not use the Lindstrom & 
Streib conception. 

The technical force of this argument is evident, but we think, since 
the validity of the claim is necessarily conceded, absolutely unlimited in 
its prima facie scope by the prior art, the two constructions must be 
regarded as equivalent in all respects. One slides the support and the 
other the thing supported, obviously a mere mechanical interchange; 
as defendants' counsel said (in another connection), the two are 
twin brothers. The purpose of Lindstrom & Streib was to securely 
support a car bottom door by means of the shaft used to open and 
close the door. This means and operation are admittedly novel and 
useful, without any anticipation whatever. The estoppel supplies all 
these elements. In this situation it is plain that defendants use like 
means and operation and get the same result. 

[5] An interesting brief, very carefully prepared, was by leave of 
court filed by George Adams Ellis as amicus curiae. Stated very briefly, 
his argument is that because defendants have never entered into pos- 
session or made use of the Lindstrom & Streib patent, or of the de- 
signs and devices covered thereby, there is no estoppel. The argu- 
ment depends on the assumption that licenses of real estate and patent 
rights, and the principles of estoppel in real estate and patent cases, are 
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entirely similar, the estoppel in each depending on actual use of the 
thing licensed. Since we think that real estate and patent transfers 
stand on different grounds, a synopsis of the argument would hardly 
be justified here. 

As already stated, estoppel by patent license is by deed, and does 
not depend on user of the device licensed. It is most clearly shown, 
in plaintiff's brief in reply to Mr. Ellis, that a patent conveys nothing 
but a negative right of exclusion. It is the right to exclude others, but 
not the natural right to make, use, and sell, which the patentee ob- 
tains from his general ownership of the materials employed, not from 
the government. So the licensee does not obtain this right to make, 
use, and sell from the license, but only immunity from suit by the li- 
censor. Paper Bag Case, 210 U. S. 405, 28 Sup. Ct, 748, 52 L. Ed. 
1122; Hartman v. John D. Park & Sons (C. C.) 145 Fed. 358, 364. 
A license passes nothing, but only makes something lawful which would 
have been unlawful without it. Even a patent assignment creates 
merely an immunity, and the right to e!xclude others. Hence a licensee 
under a patent does not enter into or use any property transferred, so 
that real estate and patent licenses are in this respect properly dis- 
tinguished. 

The fact, therefore, that defendants never intentionally used the 
Lindstrom & Streib devices, and^made no use of that licensed inven- 
tion other than by the purchase and use of the cars in suit, is, we think, 
of no materiality in the case. 

The judgment is affirmed. 
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GIBNNERT et aL T. BURKE & JAMES, Inc. 

(C^CQlt Court of Appeals, Second Circuit May. 8, 1917.) 

No. 213. 

Patents ^=»328 — Invention — Fla^sh-Lioht Appabatus, 

The Mills patent, No. 676,545, for a flash-light apparatus, held Void for 
lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the South- 
cm District of New York. 

Suit in equity by Gustav C. Gennert and others against Burke & 
James, Incorporated. Decree for defendant, and complainants appeal. 
Affirmed. 

See, also (D. C.) 231 Fed. 998. 

The defendant is a corporation organized and existing under the 
laws of the state of Illinois. The suit is brought to restrain the alleged 
infringement of letters patent No. 676,545 and for an accounting and 
damages. The court below held the patent was not valid and dismissed 
the bill. The patent issued on Juno 18, 1901, to Charles Mills, a sub- 
ject of Great Britain residing in New York City, and all the right, title, 
and interests in the said letters patent, and in the invention therein 
described became vested by assignment in the plaintiff prior to the fil- 
ing of his complaint 

C. P. Goepel, of New York City, for appellants. 
Clifford E. Dunn, of New York City, and Rudolph William Lotz, 
of Chicago, 111., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. . 

ROGERS, Circuit Judge, The patent in suit is for improvements 
in flash-light apparatus. The patentee declared in his specifications that 
his invention — 

''consists in a cheap, simple, and reliable apparatus for producing flash 
lights for photographic purposes, such as photographing interiors and making 
pictures at night." 

The patent contains six claims, but only 1, 2, and 4 are in suit. Claim 
1 reads as follows : 

''In a flash-light apparatus, the combination of a suitable support, a pan, an 
anvil or firing pin arranged on one side of the pan, and a hammer arranged 
on the opposite side of the pan and adapted to co-operate with the pin to 
explode a percussion cap." 

Qaim 2 reads as follows: 

"In a flash-light apparatus, the combination with a suitable support, a pan, 
a firing pin, a hammer arranged to co-operate with the pin to explode a 
cap arranged between the pin and hammer, a spring for throwing the hammer, 
and a trigger arranged to hold the hammer temporarily away from the flring 
pin." 

^s»For oiber casM se* name topic ft KBT-NUMBER In all Key-Numbered Digests ft Indexes 
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Claim 4 reads as follows: 

*'In a flash-light apparatus, the comhinatlon, with a powder receptacle, of a 
drlng pin extending Into said receptacle, a hammer arranged to co-operate 
with the firing pin to explode a cap placed between said pin and a wall of 
the powder receptacle, a spring for throwing the hammer toward the pin, and 
a trigger for holding the hammer away from the pin." 

The drawings and specification of the patent in suit show a pan on 
a suitable support, with an anvil arranged above or on one side of the 
pan and the hammer arranged below the pan or on the opposite side 
thereof, and adapted to co-operate with the anvil or pin to explode a 
percussion cap. But the claims do not specify that a firing pin should 
be above the pan and the hammei^ should be below. It is, however, 
argued that when claim 1 is read we find therein the requirement that 
a firing pin must be arranged "on one side of the pan"; that this 
means that this pan is the pan of the specification, namely a horizontal 
pan, as this is the only kind described therein, and which must be held 
horizontal, because otherwise the powder would not remain on it, but 
would fall off ; that hence this claim requires that the anvil or firing 
pin must be that kind of an anvil or pin arranged as shown in the de- 
scription and drawings, namely, an anvil or firing pin arranged above 
the cap and above the pan, and the hammer must be arranged below the 
pan, so as to carry out the co-operative law underlying the specifica* 
tion. 

The invention described and claimed in the patent comprises a long, 
narrow, open pan, which is adapted to receive the flash powder, which 
is spread out over a considerable area of the pan. This pan is mounted 
in its horizontal position upon a standard which is adapted to be se- 
cured to a table or other support, and which is equipped with mechan- 
ism for exploding a percussion cap for igniting the flash powder. This 
pan is reinforced by means of a wooden strip 9 along the bottom, so 
as to give it rigidity. This exploding mechanism consists of a firing pin 
11 disposed above the pan and between the lower end of which and 
the pan the percussion cap is adapted to be received. Pivotally mount- 
ed on the standard below the pan is a hammer 16 which carries a pro- 
jection 14 adapted to strike the lower face of the pan opposite the 
point of the firing pin 11 for exploding the cap between the pan and 
the firing pin. The hammer is actuated by means of the tension spring 
17 secured to one end of the hammer and to the standard 6, and serves 
to normally hold the projection 14 in engagement with the lower face 
of the pan 1. Pivotally mounted on the standard is a trigger 19, which 
is adapted to engage a projection 18 on the hammer for holding the 
latter away from the pan in the position shown in Fig. 2. A cord £1 
attached to the trigger 19 serves to enable the latter to be drawn out of 
engagement with die hammer, whereupon the latter flies up and strikes 
the pan, thus driving the firing pin into the cap and exploding the 
latter. The flame from the cap ignites the powder on the pan, with 
the usual well-known result. 

It is admitted that the patentee's device is a very simple one, but it 
was emphasized in the argument in this court that the device embodies 
two fundamental scientific considerations, which are not simple or 
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obvious. The first of these considerations set forth is that the anvil 
or firing pin 11 and the cap 12 are placed upon the upper or same side 
of the pan upon which the flash-light powder is heaped, so that both 
the firing pin and the cap are in direct contact with the flash-light 
powder, and are "immersed" in the flash-light powder. The spark 
emitted by the cap is, therefore, directly communicated to the flash-light 
powder, which insures a rapid and reliable ignition. When the cap is 
explod^, the flash travels to the sides of the firing pin, and then up- 
wardly. The location of the firing pin spreads out the heated gases 
generated by the percussion of the cap, so that these heated gases act 
upwardly upon a ring of the particles of the powder. 

The second consideration set forth is that, since the hammer H is 
below the pan i, the upward blow of the hammer, which explodes the 
cap, also simultaneously jars the pan, and throws the flash-light pow- 
der upward and away from the pan. The feeble flash or explosion 
of the weak caps that are used is communicated to the flash-light pow- 
der under such circtunstances as utilizes the entire explosive effect of 
the cap; the flash-light powder is in such a condition that it readily 
secures oxygen from the atmosphere and ensures a reliable ignition. 
"In other words," coimsel says in his brief, "the upwardly moving 
hammer of the patent structure strikes the resilient and slightly de- 
pressed pan and jars it, and throws the powder upwardly, it separates 
the compact pile of powder placed upon the pan into upwardly moving 
and widely separated particles, so that each particle is freely exposed 
to the air, and is thrown above the percussion cap simultaneously With 
its explosion. The flash of the cap is prevented from moving down- 
wardly because of the closed structure of the pan." 

Because of this law of operation it is said that the structure of the 
patent in suit can use commercially pure magnesium powder, which is 
unquestionably the safest, as it is not explosive, but simply bums. The 
result is an instantaneous and brilliant flash, and there is no danger 
of the ignition* being delayed, which would be a source of uncertainty 
and accident. On the argument great importance was attached to the 
use of pure magnesium, instead of the other kind of flash-light pow- 
ders, which consist of a mixture of magnesium powder with chemicals 
of an explosive nature, such as potassium chlorate. The argument is 
that the upward blow of the hammer serves to shake up the powder on 
the pan and promote combustion thereof, on the theory that more air 
will be commingled with the powdei* by this shaking or loosening up 
action. The importance of the flat pan is said to be that the magnesium 
can be spread out over a large area of surface very thinly, thus giving 
ready access to air to supply ample oxygen for promoting combustion. 
Whether a like result was secured in any of the patents of the prior 
art will presently appear. 

The defendant, however, denies that the upward blow against the 
pan will produce the result claimed. The reason given is that the blow 
is delivered so near to the point of connection of the pan with the 
standard and is so localized that it cannot possibly serve to shake up 
the whole pan, to produce the alleged novel result upon which the 
complainant chiefly relies as the principal novel feature of the patent. 
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If that IS the patent's principal novel feature, it is strange that the 
patentee^ made no reference to it in his specification. The patent is 
silent as 'to any advantage arising from the upward blow, and this char- 
acteristic is in no way claimed, and if the purpose of constructing the 
pan flat was to permit the magnesitun to be spread out over a Targe 
area of surface thinly, so as to give ready access to air and supply 
ample oxygen for combustion, it is difficult to understand why the 
specification made no allusion thereto. 

There were six patents introduced in evidence by defendant to in- 
validate the patent in suit, but we find it necessary to refer to only one 
of them. The King patent was issued November 28, 1899, and is let- 
ters patent No. 637,800. The invention, the specification states, relates 
to improvements in devices for producing flash lights for photographic 
purposes. 

"The object of the Invention is to provide a simple, efficient, and com- 
pact device capable of use by a photographer or an amateur and conveniently 
carried with the small or folding cameras now in such common use, so that a 
flash light may be conveniently utilized by the amateur photographer almost 
anywhere." 

The receptacle which holds the flash light is termed a "trough," and 
is shaped like a diminutive brick hod, which is made of a thin sheet of 
metal. On the corner of the trough is a perforation of sufficient size 
for the introduction of a match. On the transverse end of the trough 
fs secured a spring. A trigger is provided, which is adapted to swing 
up and engage the spring. A match or "other percussion material" 
being inserted in the aperture, the spring snaps against the end of the 
material inserted and drives it against the head of a screw, which serves 
as an anvil, and the concussion causes the same to ignite firing powder. 
In his specification King states that: 

"It is needless to remark that another projection than the head of the 
screw F might be provided as an anvil for exploding the match, and, for that 
matter, any percussion device, such as a paper cap, might be used in that iK>8l- 
tlon, and a pin, like the stem of the match i, be provided for firing the 
same, which would be a mere equivalent" 

The only difference between the King patent and the patent in suit 
is that in the latter the blow of the hammer is in a direction perpendicu- 
lar to the powder-supporting surface, or pan bottom, while in the for- 
mer the blow is administered longitudinally of the pan. In the King 
patent the firing pin and the hammer are both above the pan, and the 
firing pin is at one side of the cap, and the pan itself is not struck 
upwardly, nor is it resiiiently depressed. 

Counsel for complainant argued that the blow of the hammer could 
not, therefore, stoke or agitate the powder, or throw it upwardly, so 
as to cause the particles of the powder to be widely separated from 
each other, and thus be capable of ready ignition. The result it is 
claimed is an unfavorable condition for reliable ignition, magnesium 
requiring a considerable amount of air, and if a large amount of pow- 
der shoiSd be used the spark produced by the percussion cap would be 
smothered by the superimposed powder, as it would not be agitated or 
stoked or thrown upwardly by the blow of the hammer, and if the 
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powder should be laid in a thin quantity, so as to be below the spot of 
the explosive material in the cap, the upward part of the flash of the 
cap would not infringe upon any of the powder, so that a great part of 
the igniting effect would be lost. 

In the Mills structure of the patent in suit, the argument is the mag- 
nesium powder can be laid in a thick heap over the cap if a brilliant 
flash be desired, for the upward blow of the hammer would throw the 
heap of powder upward and separate the particles, and the entire flash 
of liie cap be utilized, because the powder is thrown above the csip, and 
the flash of the cap is spread to the sides of the firing pin. 

But this argument overlooks the fact that in the King patent, if it is 
desired to produce a light of considerable duration, the trough or pan 
can be lengthened by telescopic sections, which are adapted to slip onto 
the main part of the trough and lengthen the same indefinitely, so 
that the pan can be extended a number of inches, or several feet, for 
that matter. So that, while the pan of the King patent is not flat, but 
long and narrow, it allows the powder to be spread out in a thin line 
for proper combustion. 

The real and only difference we discover between the device of the 
patent in suit and that of the King patent is, as we have stated, in the 
direction of the blow of the hammer. If the fact be disregarded that 
the patentee of the Mills patent did not claim as a feature of his patent 
the advantage of the jar which an upward blow afforded, it neverthe- 
less seems to this court that the patent cannot be sustained. The modi- 
fication of the King device, so that the blow should be administered 
upwardly, instead of longitudinally, involved simply ordinary mechani- 
cal skill. 

For that reason the decree is affirmed. 



B:ALAMAZ00 LOGSBJ-LEAF binder CO. v. PROUBFIT LOOSE-LBAF 

CO. et al. 

(Circuit Court of Appeals, Sixth Circuit June 30, 1917.) 

No. 3026. 

L Patents ^=»328 — Infringement— Loose -Leaf Binder. 

The Bushong patent, No. 911,757, for a loose-leaf binder, as limited by 
prior decisloiis, held not infringed by a modified structure of defendant. 

2. Patents ^=s>321 — Suits fob Infringement-— Proceedings After Inter- 
locutory Decree— DiscBBTioNART Powers of Court. 

After an interlocutory decree in an infringement suit construing the 
patent, adjudging its yalidity and infringement and granting an injunc- 
tion and accounting has been affirmed on appeal, the court has jurisdiction 
in connection with the accounting and before final decree to consider a 
modified structure presented by defendant, and may in its discretion ad- 
judge that such structure does not infringe and that such modification of 
the infrin^ng structures will take them out of the operation of the in- 
junction; and such practice, inyolvlng no modification of the decree af- 
firmed, where the matter can be fully determined on the record made 
without injustice to complainant, is proper and to be commended as short- 
ening the litigation and lessening expense. 

«=»For other cases see same topic & KBY-NUMBER in all Key-Numbered Digests ft ludexes 
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Appeal from the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by the Kalamazoo Loose-Leaf Binder Company 
against the Proudfit Loose-Leaf Company and William S. Proudfi^ 
Jr. From an order made on accounting, complainant appeals. Af- 
firmed. 

Otis A. Earl, of Kalamazoo, Mich., for appellant. 

Cyrus W. Rice, of Grand Rapids, Mich., and James M. Proudfit, of 
Chicago, 111., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

KNAPPEN, Circuit Judge. This appeal grows out of this situa- 
tion: 

In a suit for infringement of three patents to Bushong on loose- 
leaf binders, the District Court found claims 13, 15, and 16 of pat- 
ent No. 941,757 valid and infringed, and entered the usual interlocu- 
tory decree for injunction and accounting. The decree of the Dis- 
trict Court as respects this patent was affirmed by this court, Proud- 
fit Loose-Leaf Co. v. Kalamazoo Loose-Leaf Binder Co., 230 Fed. 
120, 144 C. C. A. 418. Neither of the other two patents is involved 
here, and the provisions of the decree respecting them are immaterial. 

In the progress of .the accounting had under the mandate of this 
court, defendants presented to the District Court a modified structure 
which they desired to manufacture and to substitute for the infring- 
ing devices, asking the court to determine whether such modified struc- 
ture infringed the claims in question. The plaintiff objected to the 
form of the proceeding and to the jurisdiction of the court in that re- 
gard. The court overruled the objections, and after hearing the par- | 
ties held that the modified binder presented did not infringe any of 
the patent claims in question, and that the injunction and decree { 
would not be violated by its manufacture and sale and the reconstruc- I 
tion or remodeling of present infringing binders so as to make them 
conform thereto. This appeal is from that order. ! 

[1] Assuming for the present that the district judge had jurisdic- | 

tion to pass upon the question whether the modified binder infringes, 
and that such jurisdiction was invoked by proper procedure, we have 
no difficulty in agreeing with the conclusion of the district judge up- 
on the question of infringement. Claim 13 of the patent involved 
reads thus: 

"13. In a loose-leaf binder, the combination of a pair of swinging covers, one 
of which is provided with an internal recess or chamber, binding strips to 
which the loose leaves are secured extending between the covers, and adjust- 
ing mechanism for the strips situated within said recess or chamber in the 
cover, and arranged to be operated from outside of the chami>er without openr 
ing or uncovering the satne" 

Claim 15 differs from claim 13 only in substituting "adjusting 
screw" for "adjusting mechanism" and in substituting for the last 
clause (which we have itaHcized) the words "and adapted to be manip- 
ulated from without the same by means of a key." Claim 16 differs 
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appreciably from claim 13 only in substituting for the last clause of 
the claim the words "adapted to be operated by means of a key with- 
out opening or uncovering the chamber." 

In sustaining the validity of these claims, the district judge held 
that: 

"The vital and novel feature of the Invention embodied In each of the three 
claims In suit Is the means for operating and the operation of the adjusting 
mechanism, contained within the chamber of the cover, from without the 
cover, and without opening or uncoverlBg the chamber." 

This construction was, if not expressly, certainly by necessary im- 
plication^ adopted by this court; and, as so narrowly limited, we up- 
held the validity of the claims as against the defense of lack of in- 
vention in view of the prior art As this proposition does not seen:\ 
to be questioned, we content ourselves with its mere statement. 

In plaintiff's device, as disclosed by the patent, the adjusting mechan- 
ism was located in a recess of one of the covers of the book, a cross- 
head therein, to which one end of each of the binding strips was at- 
tached, being directly actuated longitudinally to the cover by the revo- 
lution of a screw^shaf t, by use of a key inserted in the front edge of 
the cover. Defendants' adjusting mechanism there involved differed 
from plaintiff's only in these respects: It employed in place of the 
screw-shaft a bell-crank and worm ; a key inserted in the lower edge 
of the cover engaged the head of the worm, the thread of which 
engaged the geared segment on the short arm of the bell-crank, the 
revolution of the worm (which lay transversely of the cover) moving 
the short arm of the bell-crank, and thus the crosshead to which the 
longer arm of the crank was attached. We held defendants' worm 
and bell-crank mechanism the equivalent of plaintiff's screw mech- 
anism. 

In defendants' modified structure approved by the District Court, 
the adjusting mechanism proper is the same as in the structure which 
both the District Court and this court held to infringe; that is to say, 
the same crosshead, worm, and bell-crank are employed. The means 
for operating that adjusting mechanism differs, however, in this re- 
spect: The keyhole in the cover is permanently stopped up and the 
worm is operated in both directions by a reversible ratchet lever with- 
in the recess in the cover; this lever when not in use lying flat in 
the chamber, the outer end of the lever being raised when in use. This 
operating mechanism is thus not without the cover, but is within it; 
and we entirely agree with the district judge that the adjusting 
mechanism cannot be operated "from without the cover and without 
opening or uncovering the recess or chamber in the cover" ; and that 
the new and modified structure lacks "the vital and novel feature 
or element of the claims of plaintiff's patent." We see no merit in 
plaintiff's contention that the flexibility of the cover-flap permits the 
swinging of the ratchet lever, and thus the operation of the ratchet 
mechanism, without uncovering the recess containing it either when 
the sheets are lying on the front cover or when they are resting on 
the cover containing the mechanism. As well said by Judge Sessions : 
243 F.— ^7 
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"Even thougli the binder be twisted or distorted out of its normal position 
and condition, the chamber in the cover must be open and uncovered to 8om« 
extent before the adjusting mechanism can be operated." 

Indeed, the lever cannot be reached without actually entering the 
chamber, manually or otherwise. Moreover, practical operation oi 
the mechanism "from without the cover" is impossible in any feasible 
or proper sense. As affecting the question of operation from without 
the cover, it may be noted that in the modified structure tlie adjusting 
mechanism can by no possibility be operated with the book closed, a 
feature to the existence of which in plaintiff's mechanism and in de- 
fendants' former structure we called attention on our former review. 
It should go without saying that the mere substitution for a removable 
key of a nonremovable and foldable key, located, for example, in the 
outer margin of the cover, and operable without opening the book or 
without access to the chamber, would not avoid infringement. But the 
instant case does not present the question of substituting one kind of 
a key for another, but of an operation from within, as vitally distin- 
guished from an operation from without, the covers. Our decision 
on the previous review, that infringement was not avoided by the 
removal of the cover-flap, is not in any way inconsistent with the con- 
clusions we have here announced. The former decision in that re- 
gard rather emphasizes the correctness of the decision here reached. 

[2] Turning to the question of the authority of the District Court 
to determine whether the structure in question infringes: In denial 
of this authority plaintiff presents numerous considerations, the most 
prominent of which will sufficiently appear from our discussion. 

That, strictly speaking, the coyrt had jurisdiction to make the order 
complained of, is not open to question. The case had* not gone to 
final decree, but was still pending in the District Court, and under its 
immediate jurisdiction and control ; no modification of the interlocu- 
tory decree, as affirmed by this court, was made or asked, and so the 
case does not fall within the rulie (Bissell Co. v. Goshen Co., 72 Fed. 
545, 19 C. C. A. 25) which forbids the court below to modify a de- 
cree granting a perpetual injunction which has been affirmed by the 
appellate court. The permission to market a noninfringing structure 
implied in the determination that it does not infringe— including the 
right to change an infringing structure in the hands of users into a 
noninfringing device — is not a modification of a decree which for- 
bids infringement and holds that certain other specified structures do 
infringe. The order complained of was thus not contrary to or out- 
side of the mandate of this court. It is unnecessary to consider what 
the situation would have been had the case already passed to final 
decree. 

Was the procedure employed irregular, as opposed to an established 
practice, or as against the rights of the plaintiff ? 

It must be conceded that the summary procedure employed is a 
step in advance of the usual practice in patent litigation. But this 
is not enough to condemn it ; on the contrary, the shortening of liti- 
gation and the corresponding lessening of expense to litigants is to 
be commended, provided thereby the rights of the parties are fully 
protected and no improper burden is imposed upon the courts. For 
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the practice followed, a certain degree of precedent is to be found in 
respects more or less analogous. For instance, cases are not wanting 
which expressly recognize the propriety of obtaining the opinion of 
the court before using a device which may be the subject of contempt 
proceedings. In Norton v. Eagle Co. (C. C.) 59 Fed. 137, 139, which 
was a proceeding' to punish a defendant for contempt in violating an 
injunction in a patent suit, the present Mr. Justice McKenna said: 

"It .would have been more considerate to haye taken the Judgment of the 
court on the Merrlam machine before using it, and risking disobedience of 
the • * • court and injury to plaintift." 

And in a proceeding of the same nature (Bowers y. Pacific Co. 
[C. C] 99 Fed. 745, 758) Circuit Judge Morrow called attention to 
the fact that "no effort was made to obtain the opinion of the court 
as to whether this excavator was within the scope of the injunction 
or not." In anti-trust cases it is the regularly established practice for 
the court to determine what reorganization will amount to a disso- 
lution of the offending monopoly, and with that view -to approve a 
given plan. In patent cases it is common practice for courts to state 
in their opinions that a structure having or lacking certain features 
would or would not infringe. And in such causes it is concededly 
within the power of the court, on application of a plaintiff, in con- 
nection with the accounting or otherwise, to consider and determine 
whether a structure not previously made the subject of evidence does 
or does not infringe. 

We see, on principle, no adequate reason for denying to a court 
the like power to so act upon the request of a defendant. In respect 
to the practice we are considering, cases of trade-mark and unfair 
competition furnish, in our opinion, a strong analogy to patent causes. 
While there are decisions denying the power of a court in settling 
decree for unfair competition to prescribe that a certain form of pack- 
age may be used, this court has expressly refused to recognize and 
follow those decisions (Coco Cola Co. v. Gay Ola Co., 211 Fed. 942, 
944, 128 C. C. A, 440); and not only in the Coco Cola Case, but. in 
other cases, has followed the practice there pursued (Merriam Co. v. 
Saalfield Co., 198 Fed. 369, 378, 117 C. C. A. 245; Knabe Co. v. 
American Piano Co., 232 Fed. 140, 146 C. C. A. 332). In the Coco 
Cola Case, Judge Denison, speaking for this court, pertinently said: 

"It is clear that there are cases where the problem presented by the new 
form for which authority is asked will be so far away from the questions 
which the court has considered, and which the proofs cover, that it ought not 
to be solved without a new suit or a new proceeding ; but there are many cases 
where the court will be as ready as it ever can be to decide such a question ; 
and to refuse to do so, and compel a new suit, is unnecessarily to prolong un- 
certainty and litigation. Whether a given case falls within one or the other 
class, or whether opportunity for additional and summary hearing wiU proper- 
ly take the case from the second [first] class into the first [second], cani safelj 
be left to the discretion of the court" 

We think the principle thus stated applicable here. It is not, to our 
minds, a sufficient distinction . that in the Coco Cola and other cases 
cited the approved package and markings were before the court on 
settlement of final decree ; for in the instant case the accounting had 
not yet been completed. 
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There is no inherent injustice to a plaintiff in allowing a defendant 
to submit to the court his proposed noninfringing structure, rather 
than to submit himself to ci^ and even criminal action for contempt, 
as well as action for infringement. Plaintiff's right to elect whether 
or not to proceed against an infringer is not invaded by the exercise 
of a jurisdiction which it has already invoked. 

The objection that the course taken below would subject the plain- 
tiff to unnecessary and perhaps vexatious legal proceedings, and would 
impose an intolerable burden upon the courts, is not effective. A court 
is not bound to take cognizance of an application merely because it is 
presented; and it is to be presumed that it will do so only in a rea- 
sonably clear case, and where the question of infringement can be 
readily determined. In the instant case, there is not so much as a 
suggestion that full hearing was not had, or that, to determine the 
question involved, any actual trial was needed, or anything more than 
an inspection of the new structure and the construction of the court's 
decree as applied thereto. 

The suggestion that a practice once adopted must be universally 
followed is without merit. It is not to be assumed that a trial court 
would permit vexatious applications, and, unless perhaps in a dear 
case of abuse of discretion, a trial court would not be compelled by 
an appellate court to act (National Co. v. Tubular Co. [C. C. A. 1] 

239 Fed. 907, CCA. ; Toledo Co. v. Kawneer Co. [C C. 

A. 6] 237 Fed. at page 369, 150 C C A. 378); and an action which 
invaded the rights of a plaintiff would be reviewable in the appellate 
court. The action complained of is not subject to the criticism that 
it seeks the advice and counsel of the court The statement in Bis- 
sell Co. V. Goshen Co., supra (72 Fed. at page 552, 19 C C. A. at 
page 32), to the effect that "the function of a court is to consider and 
decide, not to advise," was used only to illustrate the binding effect 
on the lower court of the decision of the reviewing court. What has 
been said answers the propositions that the proceeding was a moot 
one, that the practice followed below would permit defendants to "cut 
and try indefinitely or until they succeed," and that similar applica- 
tion might be made even after final decree entered. 

We conclude thj^t the entertaining of the application in question was 
clearly within the soimd judicial discretion of the District Court, and 
.that tiiat discretion not only does not appear to have been improvi- 
dently exercised, but, under the circumstances presented, appears af- 
firmatively to have been properly exercised. 

The order complained of is affirmed. 



GooqIc _^J 
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WESTINGHOUSB TRACTION BRAKE CO. T. CHRISTENSBN et aL 

(Circuit Court of Appeals, Third Circuit July 8» 1917.) 

No. ^48. 

1. PaTK!7T8 ^S»d7— PBOCBDUBB IN PATENT OmOS— TtUUBB. 

Rules established by the Commissioner of Patents, pursuant to Rev. St 
i 483 (Comp. St 1916, i 745), if not inconsistent with law, have the force 
of a statute. 

2. Patents ^=»147 — Validity— Issuance to Oobbeot Mistake. 

A mistake or error in a patent, incurred through the fault of the Patent 
Office, may, under rule 170 of that office, be corrected by a certificate of 
the Commissioner indorsed thereon, or, if it constitutes sufficient legal 
ground, by a reissue ; but the Patent Office has no authority, because of a 
clerical error in a patent, to cancel the same on request of the patentee 
and issue another in its place of a later date, not designated as a reissue, 
and fixing the expiration date the full term after its issue, and a second 
patent so issued is inyalid. 
8. Patents €=s»328 — ^Vaucmtt. 

The Christensen patent No. 6354280, for a combined air pump and elec- 
tric motor, held void, "as issued without authority. 

Certiorari to the District Court of the United States for the West- 
cm District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Niels A. Christensen and another against the West- 
inghouse Traction Brake Company. Decree of dismissal on motion 
of complainants, and defendant petitions for writ of certiorari. Re- 
versed. 

See, also, 235 Fed. 898. 

Paul Synnestvedt, of Philadelphia, Pa., and Thomas B. Kerr, of 
New York City, for petitioner. 

Willet M. Spooner, of Milwaukee, Wis., and William R. Rummler 
and Ralph M. Snyder, both of Chicago, 111. (Joseph B. Cotton, of New 
York City, Lines, Spooner & Quarles, of Milwaukee, Wis., and Reed, 
Smith, Shaw & Beal, of Pittsburgh, Pa., of counsel), for respondent. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In the District Court for the West- 
em District of Pennsylvania this was a suit in equity charging the in- 
fringement of severed patents; Christensen and the AUis-Chalmers 
Company being* the plaintiffs, and the Westinghouse Traction Brake 
Company being the defendant. The bill was filed in March, 1916, and 
the answer in the month following. On February 13, 1917, the plain- 
tiffs moved for leave to dismiss the bill, and on February 24 the court 
granted the motion, entering an order of dismissal at the plaintiffs' 
costs without prejudice to their rights, and providing that the deposi- 
tions theretofore taken might be used in any other subsequent or pend- 
ing litigation between the plaintiffs and the defendant. On April 23 
the defendant presented to the Court of Appeals the pending petition, 
which sets forth in substance: 

^=:3For other cases see rame topic & KBT-NUMBEB in all Kej-Numbered Digests & Indexes 
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. That in the bill the Brake Company was charged with infringing 
3 letters patent (two others being added by amendment), two of the 
first three coverings identically the same invention and both having been 
granted to Christensen a fe)v months apart — ^these patents being No. 
621,324, issued March 21, 1899, aiid No. 635,280, issued October 17, 
1899, each for the full term of 17 years from its date. That the bill 
explains this unusual situation as follows : When the first patent is- 
sued on March 21, it contained (probably by inadvertence in the office) 
a sheet of drawings that the patentee had ordered to be canceled dur- 
ing the proceeding before the examiner. Several months later the 
patentee sent the letters back and demanded new letters that would 
omit the sheet referred to. He did not apply for a reissue, but the Com- 
missioner granted the demand, and on October 17 canceled the old 
letters and issued new letters identical therewith (excepting the sheet), 
but running for 17 years from its own date. That the answer admits 
these facts, and sets up the invalidity of the second patent on the 
ground that it was a later grant to the same man for the same in- 
vention. 

That, in addition to the facts thus charged and admitted, the bill 
also shows that the question of validity between the two patents has 
become important, because the bill also avers that the plaintiffs* ma- 
chines were marked under the second patent, but contains no such 
averment as to marking under the first patent — this being a matter 
that affects the accounting, if the first patent should be adjudged valid 
over the second. That the dates show that both patents have now ex- 
pired, although if the first patent continued to be in force it did not ex- 
pire until several days after the bill was filed. That as no injunction 
can now issue under either patent, the bill presents only a question of 
recovery and accounting, so far as these two are concerned. Which- 
ever patent be valid over the other, the District Court had in the plead- 
ings, without regard to any other consideration, all the facts needed 
for a decision of this question on the merits ; the bill submitting the 
question as an issue to be determined by the court, and praying for an 
injunction alternatively under the first patent or the second. The pe- 
tition goes on to aver that the answer not only sets up a number of 
prior patents and prior uses, but pleads specially that the second pat- 
ent was invalid by reason of the prior issue of the first. 

The petition further avers: That both parties took testimony de 
bene esse and filed the depositions in court; the plaintiffs taking the 
testimony of ten witnesses, offering in connection ther/ewith a number 
of exhibits, and introducing also a stipulation which in substance re- 
states the facts set up in the bill and answer regarding the relation be- 
tween the two patents. That afterward the plaintiffs by amendment 
added two other patents to their bill, and that to these an amended 
answer set up the defenses of laches, failure of marking and of notice, 
noninfringement, and lack of validity. That the defendant asked leave 
to amend its answer further, so as to set up as a counterclaim a certain 
infringement by the plaintiffs, but that this motion was denied. 235 
Fed. 898. That on March 13, 1916, the plaintiffs brought a similar 
suit against the petitioner in Chicago, based upon the same three pat- 
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ents originally set up in the present suit, and that the defendant filed 
an answer to the Chicago suit, since which time nothing has been done 
therein, the plaintiffs electing to proceed in the Pittsburgh action. That 
the case in Pittsburgh was put down for trial and was called in No- 
vember, 1916, being finally fixed for trial on January 22. That on 
January 20 the plaintiffs were granted a postponement until February 
13, although the petitioner, with its counsel and witnesses, was then 
prepared to proceed. That the petitioner made ready again for the 
trial fixed for February 13, but that a day or two before that date the 
plaintiffs gave notice of a motion for leave to dismiss the bill without 
prejudice. That the petitioner opposed the motion on the ground that 
the granting thereof would deprive it of substantial rights, and that 
before the motion for leave to dismiss was decided the petitioner 
moved "for judgment upon the pleadings and proofs already filed'' 
as to the three patents originally contained in the bill, alleging that all 
the facts necessary to judgment concerning the first two patents at 
least were already in the bill and answer, so that nothing else was 
needed as to them except a decision on the legal points involved. That 
affidavits and briefs were filed in support of the motions and in oppo- 
sition thereto, and that argument was had, after which the dismissal 
was allowed on the conditions already stated ; but that the petitioner's 
naotion for judgment was denied on the ground that the case had not 
come on for trial, and that the stipulations of counsel and the exhibits 
were not in evidence, the court saying at the same time : 

"If it were a question determinable upon reading tbe bill and answer, the 
ruling of tbe court migbt be different*' 

That flie petitioner thereupon moved for a rehearing of its motion 
for judgment as to the first two, patents, insisting that such motion 
was determinable upon the bill and answer, and that the petitioner was 
therefore entitled to have the case decided in order to end the litiga- 
tion. That the District Court declined to pass upon the motion for 
rehearing on the ground that the case was no longer before the court. 

The petitioner alleges that the action of the District Court in allow- 
ing the plaintiffs to dismiss, and in declining to pass upon the motion 
for a rehearing, deprived it of rights to which it was entitled under the 
law and the equity rules, especially under rule 69, and moreover that 
such action deprived it of its right of appeal. The petitioner therefore 
prays for a writ of certiorari to bring up the record to the Court of 
Appeals, in order that the matters set up in the petition may be re- 
viewed, or, in the alternative, for a mandamus directing the district 
court to try and determine the issues raised by the bill and answer with 
respect to the first two patents. 

The petition was filed in this court on April 17, and notice was given 
that the court would be applied to on April 23. The application was 
then made ex parte, and after consideration thereof the matter was set 
down for argument on June 15. On that day counsel for both sides 
appeared, and, after discussing the point whether the remedy sought to 
be invoked was appropriate, they agreed at bar that the merits of the 
controversy should be heard in reference to the first two patents, and 
accordingly argument was had thereon. Informally, therefore, but 
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with complete eflfect, the case is before us as if a certiorari had been 
actually issued and the record returned in obedience thereto. This 
agreement relieves us .from considering any preliminary question con- 
cerning procedure, and we turn at once to the dispute concerning the 
respective validity of the first two patents. The petitioner concedes 
that the propriety of the District Court's order, so far as it affects the 
other three patents, is not before us, and it must be understood that as 
to these the bill stands dismissed. 

The two patents in controversy were before the Court of Appeals 
for the Seventh Circuit in National Brake Co. v. Christensen, 229 Fed. 
564, 144 C. C. A. 24, and the opinion of that court contains the follow- 
ing paragraphs : 

"Letters patent No. 621,324 were Issued March 21, 1899. Included therein 
was a sheet of drawings which had formed part of the original application, 
but had been eliminated therefrom and made part of a separate ai^licatlon 
after a division. The patentee at once rejected the letters patent, returned 
them for cancellation, and because of the error there was issued to him letters 
patent No. 635,280 on October 17, 1899. The latter patent In terms ran for 17 
years from its date. 

"Suit was begun on both patents, alleging an Infringement of the Invention, 
and asking that, if the latter should be deemed invalid, because not issued in 
conformity with the reissue statute (R. S. | 4916 [Comp. St 1916, § 9461]), the 
attempted cancellation of the former should be deemed a nullity. • • • 

"It is of no moment which of the two patents be held to be in force. The 
surrender for cancellation of the one was conditioned upon the grant of a valid 
legal substitute. If the Conmiissioner of Patents was wifhout authority to 
issue the second, then, in our judgment, his action in canceling the first most 
be deemed legally ineffective. We agree, however, with the learned trial 
judge that, while Christensen's procedure did not aim at a reissue, the situa- 
tion is identical with that presented on an application for reissue, and that, 
without formal application, the later patent might have been designated as a 
reissue. This is a case of a pure clerical error, not of double patenting. 
While two documents have been issued, there is but a single grant of one and 
the same right to the same person. 

"That the second patent was erroneously granted for a term of 17 years 
from its date does not nullify it. The law itself prescribes the term of a pat- 
ent ; 17 years is the maximum. It may for several reasons expire at an earlier 
date. The failure properly to limit the term no more affects the validity in 
this case than it does in a case where, because of a prior foreign patent hav- 
ing a shorter term, the United States patent by law expiree before the end Of 
the 17 years specified in the document." 

A certiorari to review the decree of the Court of Appeals was re- 
fused by the Supreme Court. 241 U. S. 659, 36 Sup. Ct. 447, 60 L 
Ed. 1225. The opinion in the District Court has not been reported, but 
we have examined a copy, and the following extract will show the 
view that was taken by Judge Geiger: 

"The questions arising in the case are: 

"(1) Whether letters patent No. 635,280 are valid— defendant contending 
that they were issued without authority ; that the irregularity, If It be one, of 
attaching to letters patent No. 621,324 the additional sheet, was subject to cor- 
rection only through the medium of a reissue. An amendment to the bill was 
permitted to enable complainants to present all the facts, now conceded to be 
as above stated. If defendant is right in contending that the Oommissiontf 
of Patents was without power to grant the second patent, it ought to follow 
that he also lacked power to accept surrender of and to cancel the first grant. 
So, too, if the situation was such that complainant was entitled to a reissue, 
there is nothing in the reissue statute which precludes us from treating the 
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second as, in effect, a reissue, except the fact that it fails to limit the term to 
that of the first patent While the procedure adopted by Chrlstensen may not 
conform to nor have been followed with the express design of obtaining a re- 
Issue, the facts brought to the Commissioner's attention are identical with 
those which would have been averred and presented upon an application for 
reissue; and, even without formal application for reissue, the Commissioner 
could. In my judgment, have disposed of Christensen's application by desig- 
nating patent No. 635,280 as a 'reissue.' In every aspect of the case, it ap- 
pears that the government has allowed and granted a patent embodying the 
claims which, in the two documents, are identical. Whether the patent be evi- 
denced by one, the other, or both, is not, in view of the Issues now here ma- 
terial. Complainants' contention that even though the second patent on Its 
face extends the term of the monopoly beyond that permitted by statute the 
court may, when necessary to protect the public or a party, give the Instru- 
ment its actual limitation and effect, strikes me as fair and entirely consist- 
ent with the spirit of the pat»it laws. In other wordsj there Is no reason why 
the irregularity of procedure should work a default or a total lai>se in the 
patentee's right or title, especially as against one who has not been Injured 
or misled, nor from whom relief Is sought In reliance upon the irregularity. 
The question, upon the present state of the case, Is therefore academic only." 

We think it clear that the question now presented was not directly 
decided in the Seventh circuit. As the suit there was begun in De- 
cember, 1906, when both patents were only between 7 and 8 years old, 
the question which patent was in force was "academic." One or the 
other was valid, and as the invention was identical the infringer was 
not harmed by being enjoined under one rather than the other. In 
point of fact the injunction was under the second patent, and this is the 
decree that was affirmed, although the opinion of the Court of Ap- 
peals may be thought to lean toward the view that the first patent con- 
tinued to be in force, and that the second patent had been erroneously 
granted. j 

[1, 2] But, while it might be regarded as a matter of indifference 
under which patent an injunction should be granted, the situation is- 
changed when the question of accounting is presented. The two patents 
have different dates of- expiration, and the question of marking is also 
to be considered. We are therefore required now to decide between 
.the two, for confessedly both cannot be valid, and in our opinion the 
decision should be in favor of the first patent. The mistake could 
have been corrected under rule 170 of the Patent Office— such rules if 
not inconsistent with law having the force of a statute. Rev. Stat 8 
483; Steinmetz v. Allen, 192 U. S. 556, 24 Sup. Ct. 416, 48 L. Ed 
555; Caha v. U. S., 152 U. S. 221, 14 Sup. Ct. 513, 38 L. Ed. 415 j 
Wilkins V. U. S. (C. C. A. 3d) 96 Fed. 841, 37 C. C. A. 588— which 
provides as follows: 

"Whenever a mistake, Incurred througb the fault of the office, is clearly dis- 
closed by the records or flies of the office, a certificate, stating the fact and 
nature of such misUke, signed by the CJommisaloner of Patents, and sealed 
with the seal of the Patent Office, will, at the request of the patentee or his 
assignee, be Indorsed without charge upon the letters patent, and recorded in 
the records of patents, and a printed copy thereof attached to each printed 
copy of the specification and drawing. 

"Whenever a mistake, incurred through the fault of the office, constitutes a 
sufficient legal ground for a reissue, such reissue will be made, for the correc- 
tion of such mistake only, without charge of office fees, at the request of the 
patentee." 
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Or if, because of the mistake, the specification had become either 
"defective or insufficient" (Hobbs v. Beach, 180 U. S. 394, 21 Sup. Ct. 
409, 45 L. Ed. 586), the patentee had the right to apply for a reissue 
under section 4916 and the appropriate rules of the crffice. Instead 
of pursuing either of these courses, the patentee merely asked for a 
summary and irregular correction of the mistake, and the Commis- 
sioner complied with this request. Now, if the Commissioner had 
merely omitted the sheet of drawings and had given to the second pat- 
ent the same date of expiration as the first, no possible harm could 
have been done, and his action might perhaps have been regarded as 
taken within the general scope of rule 170, although it did not exactly 
comply with the requirements of that rule. But when he undertook 
to fix a new date of expiration, thus prolonging the life of the pat- 
ent, he did what he had no lawful right to do. 

[3] The second patent was not a reissue, for it did not conform 
to section 4916, and it was not confined to correcting a mistake under 
rule 170, for it went beyond the mistake and modified the first patent 
in a vital particular, namely, in its date of expiration. Therefore, 
as the Commissioner had no warrant in the law for what he did (Mc- 
Comlick Co. v. Aultman, 169 U. S. 608, 18 Sup. Ct. 443, 42 L. Ed. 
875), we see no escape from the conclusion that the second patent was 
invalid, and must now be so adjudged. 

To avoid misunderstanding, and if possible to prevent further con- 
troversy on several points, we may add that the petitioner is at liberty 
to urge any defense that may be available under its answer, with the 
same eflfect as if the bill had been originally brought under the first 
patent. On these matters we decide nothing, and we express no opin- 
ion upon the question (1) whether, in view of the date when the bill 
was filed, the remedy in equity was open to the plaintiffs ; or upon the 
question (2) to what extent the petitioner is liable to account in case 
the equitable remedy be adjudged to have been available, and the peti- 
. tioner be found to have infringed. 

The decree of dismissal is therefore reversed so far, and so far only, 
as it affects the two patents referred to, and the bill is reinstated for 
further proceedings in conformity with this opinion. 



MOLENE PLOW CO. v. MORGAN et al. 

(Circblt Court of Appeals, Seventh Circuit. A.pril 10, 1917.) 

No. 2410. 

PATIlfTS «=»328— INFBINOEICENT — OOBN-PLANTER. 

The Dooley patent, No. 682,178, for dropping mechanism for corn-plant- 
trs, Is for an improvement on prior devices only designed to secure acco- 
racy in the number of grains dropped at one time, and must be limited to 
the specific device described and claimed. As so construed, held aot in- 
fringed. 
Appeal from the District Court of the United States for the Northi- 
em Division of the Southern District of Illinois, , 
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Suit in equity by Elmer E. Morgan, trustee. Deere & Marisur Com- 
pany, D. M. Sechler Implement Company, Clarence H. Dooley and 
Harry L. Dooley, against the Moline Plow Company. Decree for 
ccHnplainants, and defendant appeals. Reversed. 

Prom a decree sustaining patent No. 682,178 to Harry L». Dooley, granted 
September 10, 1901, and enjoining further infringement, jippellant appeals. 
Defense, noninfringement 

l*e patent covers a "dropping mechanism for corn-planters," the use of 
which, it Is claimed, resulted in greater accuracy. Hie claims in question are 
I. 2, 9, 11, and 12 which read as follows: 

Claim 1. "In a dropping mechanism for corn-planters a hopper-bottom hav- 
ing an annular channel into which grains settle indiscriminately a horizontal 
rotating ring or plate at the bottom of said channel having cells adapted to 
receive the grains edgewise only, and means for agitating the grains in the 
channel and arranging them so that they enter the cells edgewise." 

Claim 2. "In a dropping mechanism for corn-planters, a hopper-bottom hav- 
ing an annular channel into which the grains settle indiscriminately, a hori- 
asontal rotating ring or plate at the bottom of said channel having cells adapted 
to receive the grains edgewise only, and projections on said ring extending up 
into the channel between its side walls for the purpose of agitating the grains 
and causing them to enter the cells edgewise." ' 

Claim 9. "In a dropping mechanism for corn-planters, a hopper-bottom hav- 
ing an annular upwardly flaring channel, a rotating ring at the bottom of said 
channel, and a flange on said ring projecting upwardly into the channel 
between its side walls, said flange being cut away at Intervals to form cells 
adapted to receive the grains edgewise only, and^ said flange also having por- 
tions of its outer edge chamfered oflf between the' cells." 

Claim 11. "In a seed measuring and delivering mechanism for corn-planters, 
an annular channel in the hopper-bottom constructed to receive the grains in- 
discriminately, and a horizontal rotating ring or plate at the bottom of said 
channel having cells adapted to receive the grains edgewise only, said plate 
being constructed to agitate the grains lying in the channel above and arrange 
them so that they enter the cells edgewise." 

Claim 12. "In a hopper-bottom for corn-planters, an annular channel con- 
structed to permit the grains to settle indiscriminately therein, a rotating ring 
or plate at the bottom of said channel, having cells adapted to receive the 
grains edgewise only, and j;>rojection8 on the plate extending into the channel 
for agitating and changing the pocdtions of the grains lying therein from an. 
indiscriminate arrangement to an edgewise arrangement with respect to the 
cells." 

Efforts to perfectly control the number of kernels that might be droi^)ed 
from the corn-planter at one time, have been persistently made for many 
years, one of the first being by Morgan, patent No. 176,190, April 18, 1876, fol- 
lowed by Vogel & Beitzell patent No. 254,444 February 28, 1882^ Cole patent 
No. 439,773, November 4, 1890, Spangler patent No. 418^23, January 7, 1890, 
Charles H. Dooley patent No. 593,295, November 9, 1897, Harry L. Dooley pat- 
ent No. 630,452, August 8, 1899. Greater accuracy was their sole object. 

Morgan's contribution lay in the idea that accuracy was obtetlnable through 
a mech^lsm that passed one and only one kernel at a time. Since Morgan's 
discovery, ceUs or seed-cups corresponding to the size of a kernel of com have 
been invariably provided. The greatest possible accuracy was not obtained by 
Morgan, by reason of the fact that the cells were not constructed so as to nec- 
essarily receive the kernels lengthwise. 

Cole provided means for the kernels reaching the cells, and in his descrip- 
tion he says: "The seeds contained in the hopper are forced, partly by thielr 
own weight, and partly by spiral ribs or flanges upon the upper conical side 
of the seed wheel, into the cups or perforations of the latter." 

The Clarence H. Dooley patent No. 593,295, November 9, 1897, covers an in- 
vention which appellant relies on as the basis of its contention that claims of 
appellee's patent are rery restricted. In the description of tills patent we flnd 
the following: "Hie main object of my present Invention has been to solve the 
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problem of overcoming the second hereinbefore recited defect by proTlding a 
seed measuring and delivering mechanism in the seed box which will, wben 
operated as hereinafter described or otherwise, effectually separate single 
grains of seed from the supply In said seed-box, arrange them on edge, and de- 
liver them edgewise to the seed-cups, which will receive them singly in sub- 
stantially every one of the seed-cups of the seed measuring and delivering 
mechanism at each revolution of the series of seed-cups and deliver said single 
grains regularly, uniformly, and with nearly absolute certainty from each seed- 
cup of said measuring and delivering mechanism as said seed-cups pass suc- 
cessionally in their orbital paths over the throat of the seed-tube." 

Claim 3 of this patent reads as follows: "In a corn-planter, and in combina- 
tion substantially as described, a seed-cup wheel having seed-cups elongated 
rircumferentially of said wheel and contracted or narrow radially thereof, and 
having an annular rim projecting upwardly from its outer side, and a central 
cap-plate located within said rim and at such distance therefrom as to leave 
a narrow groove or feedway between them which will only admit grains edge- 
wise, and which serves to feed grains or kernels of corn edgewise to the unde^ 
lying narrow seed-cups in the seed-cup plates." 

In another Harry L. Dooley patent No. 630,452, we find the following: "This 
invention relates to improvement in corn-planters, but is more especially de- 
signed for use in connection with that class of corn-planters known as *rotary 
drop check-rowers,' which class is exemplified by letters patent No. 593.2^, 
granted to Clarence H. Dooley, November 7, 1897. In the machine of the said 
letters patent was eflPectually cured the previously existing defects in machines 
of this class due to the irregularity of the feed by providing a seed measuring 
and delivering mechanism in the seed-box, which eflPectually separated single 
grains of seed from the supply in said seed-box, arranged them on edge, and 
delivered them edgewise to the seed-cups, which received them singly in sub- 
stantially every one of the seed-cups at every revolution of the seed-cup wheel 
and delivered said single grains regularly, uniformly, and with nearly absolute 
certainty from each seed-cup to the throat of the seed-tube as said cups pass- 
ed successively In their orbital travel" 

Appellant used three forms of devices, one being known as the "Flying 
Dutchman," and the others were known as the "Three in One" and **Gllt Edge." 
So far as this case is concerned, reference will be made to the latter two styles 
only as the "Three In One." 

The drawings below are illustrative of the devices, and are nearly self- 
explanatory. Each represents merely the mechanism used In the bottom of 
a hopper, and is intended to provide a certain means for dropping a single 
kernel of com at one time. 

Complainants' Dbvicb. 
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App^LLANTis* "Flying Dutchman." 
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Appellants' "Three in One" Device. 
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All three derlces are proTided with rotating plates or rings, haying cells 
into which the com drops as the plates rotate. 

Complainants' plate has projections called agitators, forming one wall of 
the cell. The combination covered by complainants' patent includes: (a) An 
annular channel ; (b) a rotating plate provided with cells to receive a single 
kernel of com ; (c) an agitator as described in the drawing. 

Appellants' device known as the "Flying Dutchman" has a rotary plate but 
no separate annular channel. Com moves in the hopper, but not because of 
any agitator such as Is disclosed in the corn-planting device. 

Appellants* "Three in One" device has a separate rotating plate, but no agi- 
tator similar to, or the medtianlcal equivalent of, the agitator found In ap- 
pellee's structure. The cells are of double depth, and an added element called 
an ejector, Is provided to remove the extra kernel from the cell just before the 
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rotating plate permits the remaining' kernel to drop Into the cup below. It Is 
provided with a trough-shaped channel Into which the com settles. The dot- 
elty consists of the means adopted to make certain that one kernel Is in the cell 
when that cell passes over the opening below. 

Thomas A. Banning and Samuel W. Banning, both of Chicago, ID., 
for appellant. 
H. H. Bliss, of Washington, D. C, for appellees. 

Before BAKER, KOHLSAAT, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). The ques- 
tion for determination is one of fact, and we are required merely to 
draw our conclusion from the foregoing statement. An examination 
of the drawings discloses that all of the devices have some common 
features, but these common features are old to the art and available 
to both patentees. In determining what Harry L. Dooley contributed 
to the art by the device covered by his patent in suit, it is necessar}- 
to first consider the particular elements in the combination that were 
old. 

There was nothing new' in the annular channel in a corn-planting de- 
vice, nor in a cell for taking care of a single grain of com, nor in an 
agitator as such. The idea of the annular channel, if patentable at all, 
was clearly anticipated by Clarence Dooley, by Spangler, and by Mor- 
gan. A cell capable of receiving a single grain of corn, as well as the 
size and shape of a cell capable of receiving but one kernel lengthwise, 
was clearly anticipated by the Clarence Dooley device, and by others. 

In fact no novelty ^as claimed therefor. In the- specifications form- 
ing a part of the patent in question, the following appears: 

"No particular novelty Is claimed herein for the shape or size of these cells, 
and In regard to this detail It need only ^e said that the cells are Intended to 
receive and hold only one kernel or grain at a time, and should therefore be of 
a length and width adapted to the dimensions of the average grains." 

It is true that the annular channel, as well as the agitator, differed 
in some respects f roni the previously patented devices. These distinc- 
tions, together with the particular combination of elements found in 
the claims, mark the patentable features of the invention under con- 
sideration. 

In view of the prior art, appellee's patent apparatus must be con- 
fined to the specific device described in the specifications and claims. 
A rule of law applicable to the situation is well set forth in Sander v. 
Rose, 121 Fed. 840, 58 C. C. A. 176, as follows: 

"When two inventors have each adopted the substantial features or elenients 
of an earlier Invention, making, respectively, but slight changes In or improve, 
ments upon the earlier device, each will be limited to his own specific form of 
device ; and, if there are differences therein, neither device wlU be held to be 
an Infringement of the other. In all such cases, the general words of the 
claim, especially where the claim contains words of reference to a more par- 
ticular description of the thing patented. Which is conttdned in the spedfica* 
tlon, will be held to cover only the structure or the device so particularly de* 
scribed." 
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A^nother rule of law, announced in the case of Water Meter Co. v. 
Desper, 101 U. S. 332, 337, 25 L. Ed. 1024, can also be well applied 
to the facts in this suit. 

"Our law requires the patentee to specify particularly wbat he claims to be 
new, and if he claims a combination of certain elements or parts, we cannot de- 
cree that any one of these elements is immaterial. The patentee makes them 
all material by the restricted form of his claim. We can only decide whether 
any part omitted by an alleged infringer is supplied by some other device or 
instrumentality which is its equivalent" 

While infringement is not avoided by the substitution of a mechan- 
ical equivalent for one of the missing elements, we are unable to find 
in appellants' "Flying Dutchman" any mechanical equivalent for the 
agitator and the separate annular channel appearing in each of the 
claims under consideration. 

Likewise in the "Three in One" device the absence of an agitator 
such as is described in the claims of appellee's patent, together with the 
differently constructed cells, supplied with appellants' ejector, makes 
the conclusion that there is no infringement of appellants' devices ir- 
resistible. Each of appellants' devices fails to respond to any of the 
claims in controversy. 

The decree is reversed with directions to dismiss the bill. 



AURORA MANTIiB & liAMP CO. v. KAUFMANN. 

(Circuit Court of Appeals, Seventh Circuit. April 10, 1917.) 

No. 2291. 

1. Patents «=>328 — ^VALiDrrr and Infbinobmbnt — Gas Mantle. 

The Kaufmann patent, No. 940,639, for an incandescent gas mantle, 
which consists of an inverted mantle having the bottom cut into two or 
four sections and united by seams forming ribs, instead of haying the 
tube tied or shirred together to form the closed bottom, was not antici- 
pated and discloses invention; also held infringed. 

Z. Patents «=»168(2) — ^Divisional Application. 

That an applicant for a patent, including in his application claims for 
both a process and its product, on rejection of the process claims as new 
matter, voluntarily canceled them, with the expressed reservation of the 
right to make tiiem the subject of a future application, which, when made, 
was recognized by the Patent Office as a divisional application, did not 
constitute an acquiescence in the rejection, which rendered the process 
patent invalid. 

3. Patents ^=»78 — Pbiob Public Use — ^£>ivisional Application. 

That a divisional application for a process was not filed until more than 
two years after a public use will not invalidate the patent issued thereon, 
where until the division the same claims were pending in the original 
application. 

4. Patents ^s>328 — Validity and Infringement— Pbooess of Mabxno Gas 

Mantles. 

llie Kaufmann patent. No. 975,769, for a process of making gas mantles, 
held valid and infringed. 

#B»For otber cases b— same topic St KBT-NUMBER In aU Key-Numbered Digests ft Indexes 
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5. Patents ^=>175 — Pkocess — Infbinoement. 

The patentee of a process Is not necessailly restricted to the order In 
which the steps are named in the patent. 

Appeal from the District Court of the United States for the East- 
em EHvision of the Northern District of Illinois. 

Suit in equity by Otto Kaufmann, receiver for the Block Light Com- 
pany of Ohio, against the Aurora Mantle & Lamp Company. Decree 
for complainant, and defendant appeals. Affirmed. 

From a decree sustaining two patents, No. 940,t$39, Issued November 16, 
1909, and No. 975,769, Issued November 15, 1910, and enjoining further in- 
fringement, appellant appeals. The defenses are Invalidity and noninfringe- 
ment. 

The two patents cover an Incandescent gas mantle and the process of 
making It. The subject-matter of the invention Is the bottom of an inverted 
gas mantle. Plaintiff describes his Inverted mantle as being "characterized 
by an open cylindrical top, which is fastened to a supporting ring by a tie 
thread, and by a round, dome shaped bottom of even thickness, made up of 
curved sections and having small Interior ribs formed by the fabric' edges 
extending inward from the seams which unite the bottom sections of the 
mantle." The method of making the material of which these mantles are 
constructed Is similar to other gas mantles, all being made of a very thin shell 
of thorium, an infusorial earth, rendered Incandescent by the heat of the gas 
flame whldi strikes against It. This finished product, to borrow counsel's 
language, is obtained in the following manner: "The fibrous material which 
serves as the base for the infusorial earth with which the mantle is impreg- 
nated In the process of manufacture Is burnt up and disappears in the final 
step of that process, which consists In shaping or 'setting' the mantle by bora- 
Ing It over a Bnnsen or gasoline burner. The 'fabric* of Infusorial earth re- 
mains." 

All gas mantles must necessarily conform somewhat to the shape of the 
flame. In order that they may be in contact with the flame throughout, for 
the light is derived from the incandescence of the mantle rather than from the 
luminosity of the flame. Inverted mantles were first used In this country 
about 19C^, and the development In the trade since has been rapid. Appellee 
alone makes between 2,000,000 and 3,000,000 a year. 

Advantages of the inverted mantle, under certain conditions, over the 
upright mantle, are admitted, and patentee claims invention by reason of the 
alleged advantages of the "seamed" over the "tied" or "shirred" types. The 
disadvantages of the "shirred" or "tied" type are* described by the patentee as 
follows: "Heretofore such mantles have been made by gathering one end of 
a tube of knitted material by th6 use of a string encircling one end of the 
tube (this is the 'tied' type), or by passing a string through the loops of the 
knitting and drawing the loops together (this is the 'shirred' type). This is 
objectionable because these methods crease and fold the fabric and make it 
unnecessarily weak and dense at the point where the stress is greatest when 
the mantle is in use, so that it soon breaks at the said weakened point, thereby 
rendering the life of the mantle short and uncertain, and by reason of the 
density of the mantle produced in the above ways an unnecessary Increase in 
gas pressure is required to properly incandesce It, the result of which is to 
shorten the life of the mantle, to increase the expense of its use, to compli- 
cate Its use, and render it less efficient." 

Patentee'^ object was to abolish the folds and creases that resulted from 
tying or shirring the fabric and to strengthen the fabric generally, and par- 
ticularly at the apex where the fabric is united, securing at the same time, It 
Is claimed, greater Incandescence. Two forms are in common use. In the 
one, the fabric is cut into four sections, which when sewed together; make 
two seams. In the other, the fabric is cut into two sections, which, when 
sewed together, make but one seam. 

^=»For other cases see same topic & KEY-NUMBER In all Key-Numbered DlgesU A Indexes 
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Figure A iUustrateft an inverted tied or shirred mantle. 

Side View. liottom View. 





ITlgnre B represents patentee's seamed mantle with two seams. 

Side View. Bottom View. 





Figure represents patentee's seamed mantle with one seam. 

Side View, Bottom View. 





Defendant's product Is a "one" seamed type. The claims in Issue of the 
product patent are 1-6, inclusive ; 2 and 6 being representative, and as follows: 

2. "An inverted mantle having a cylindrical open top, and a dome-formed 
smooth-surfaced base, consisting of two sections, each of the general form 
of a quarter of a sphere, and seamed together at their edges." 

6. "A mantle for Incandescents comprising a tube of fabric having a plurali- 
ty of seams for closing one end of the tube, which seams extend transversely 
and are located within the tube, and produce reinforcing ribs extending from 
the median portion of the closed end of the mantle." 

Claims 1 and 3 of the process patent are in issue. No. 3 reads as follows: 

"The process of manufacturing mantles consisting In forming a tube of 
fabric, impregnating said fabric with an incandescing material, severing the 
fabric transversely of its length so as to form a plurality of cut and rounded 
edges, securing said edges together to form seams, turning said mantle Inside 
out, and then burning said fabric over a Bunsen burner, to set the fabric in 
its final shape, and stiffen the seams within the mantle." 

243 F.— 58 
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Paul Carpenter, of Chicago, 111., for appellant. 
I^rederick P. Fish and Joseph L. Levy, both of New York City, 
for appellee. 

Before MACK, ALSCHULER, and EVANS, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as above). Appel- 
lant's attack upon the validity of the product patent may be divided 
into the following heads : (A) Patentee's product was merely the ap- 
plication of practical mechanics aiid did not involve invention. (B) 
The steps applied were taken from the prior art. (C) Patentee's prod- 
uct is the result of actual aggregation of a number of old steps. 

[1] It is urged that the securing of shape and permanency of form 
by the means adopted by appellee was long known to the art and 
had previously been covered by patents. For example, caps, mittens, 
hats, boots, and stockings, etc., have long been made from cloth, and 
shape and permanency of form secured by the methods Jiere used. It 
should be borne in mind that appellee's object was to secure a mantle 
of greater strength and capable of furnishing greater light. The 
mere fact that all the elements of a new combination are old is not suf- 
ficient to prevent patentabflity. The fact that the end was a new and 
beneficial one, never before attained, is persuasive evidence of inven- 
tion, even though the elements combined were well known. Loom Co. 
V. Higgins, 105 U. S. 580, 26 L. Ed. 1177. The result of this combina- 
tion of known elements was much sought. Shape, as such, was un- 
important; but any result that made it possible for the manufacturer 
to produce a mantle, the incandescent material of which was so situ- 
ated in reference to the flame, that greater luminosity throughout the 
entire surface was secured, was desired by all manufacturers. 
Strength, obtained from the seams or ribs was valuable in addition 
to its mere contribution as a factor in securing permanency of shape, 
for by it the "speck" or "dark spot" on the apex of the mantle was 
eliminated, and at the most important part of the illuminating body 
greater incandescence was secured. These results iso secured, even 
by means used in other arts, for different purposes^ manifested in- 
vention. 

But it is asserted that these claims of strength and increased in- 
candescence were imaginary, mere paper claims, and are not in fact 
existing, and the results so obtained were self-evident. The evidence 
as to ^e extent of the patentee's contribution to the art, while con- 
flicting, supports appellee's contention in this respect. The fact that 
the completed product, though more expensive than the old form of 
mantle, is now extensively used, and the further fact that appellant 
has seen fit to manufacture the product in large quantities, are con- 
vincing, if not conclusive. In view of the appellant's use of the pat- 
ented invention, the claim is poorly asserted that the improvement con- 
tributed no advance in the art. Gandy v. Main Belting Co., 143 U. S. 
587, 596, 12 Sup. Ct. 598, 36 L. Ed. 272: Western Electric Co. v. U 
Rue, 139 U. S. 601, 608, 11 Sup. Ct. 670, 35 L. Ed. 294. 

Nor was the solution of the problem confronting Kaufmann a sim- 
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pie and self-evident one. An invention, when understood, often seems 
simple. But it should be borne in mind that the trade demanded a 
successful inverted mantle. The shirred or tied mantle only partially- 
met the demand. Greatly increased sales in gas mantles followed. Nor 
was it self-evident. Experiments were necessary, according to the 
evidence, before the final form was perfected. 

Was there infringement? In view of the testimony of the appel- 
lant's expert, this subject is hardly debatable. Its witness admitted 
infringement. While such an admission is not binding upon the liti- 
gant, yet this court agrees with the witness that there was unques- 
tionably infringement. It follows, therefore, that product patent. No. 
940,639, is valid and was infringed by appellant. 

[2] The attack on the process patent, while differently phrased, 
involves the action of the Commissioner of Patents in striking out sev- 
eral claims appearing in the original application. Kaufmann first at- 
tempted to secure a process and a product patent through one appli- 
cation. The examiner ordered the claims for the process patent 
stricken out. Applicant was then confronted with the necessity of 
an appeal or the filing of a new application. The action of the Patent 
.Office was discretionary (U. S. ex rel. Steinmetz'v. Allen, 192 U. S. 
547, 561, 24 Sup. Ct. 416, 48 L. Ed. 555), which discretion, unless clear- 
ly abused, was not subject to review. Kaufmann, therefore, acquiesced 
in the ruling and made a separate application for the patent on the 
process. The Patent Office understood the situation clearly, and recog- 
nized Kaufmann's right to a division. In speaking of the matter the 
examiner says: 

*'A claim similar to the claims now. in this case was submitted in application 
No. 283 J43, filed October 21, 1905, which has matured into patent No. 940,639, 
November 16, 1909. Said claim was rejected as involving new matter. Appli- 
cant amended the claim, but traversed the rejection of the claim as new mat- 
ter, and later of his own motion canceled the amended claims with the ex- 
^pressed reservation that claims to such subject-matter might be made in a 
future application. The office does not hold that applicant acquiesced in the 
reJecticHi of claim 8 of the former application as new matter, as he expressly 
did not so acquiesce, and in fact no action was taken by the office on the 
amended claim. Moreover, on page 1, line 23, applicant apparently means to 
say that the application is a division of former application 283,743 of Ck^tober 
21, 1905." 

In the light of these facts, appellant's contentions are not well taken. 
Its claim that the process patent covers the same invention as the article 
patents is unsupported by the facts and contrary to the ruling of the 
Patent Office. 

The further objection to the validity of the process patent, that the 
product can be produced only by this process, and, if sustained, the 
process patent would unlawfully extend appellee's product monopoly, 
fails, because in fact the product patent can be made in other ways. 
Century Electric Co. v. Westinghouse E. & Mfg. Co., 191 Fed. 350, 359, 
112 C. C. A. 8; Leeds & Catlin v. Victor Talking Machine Co., 213 U. 
S. 301, 318, 29 Sup. Ct. 495, 53 L. Ed. 805. 

Its second objection, while disputing its previous position is not sup- 
ported by the record. Appellant says : 
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"Kaufmann admits that the process In the process patent Is not disclosed In 
the article patent, and consequently the process application conld not be a 
divisional case." 

Kaufmann's process patent is disclosed in the original application, 
and is restricted to the claims covering the process found therein. 

[3] Appellant's contention that the process patent is invalid, because 
separate application was not filed until more than two years after a 
public use, is untenable, in view of the fact that the prior application 
covering the same claims had for two years been pending in the Pat- 
ent Office and had been rejected because the claims for process pat- 
ent were included in the application for the article patent. 

Noninfringement of Process Patent 

[4, 5] As to claims 1 and 3, appellant contends patentee provides 
five steps, which are not infringed, because steps B, C, and D are em- 
ployed by the defendant in the order of C, B, and D. Whether the 
patentee is restricted to the order named depends upon the subject 
and the character of the various steps so designated. In the present 
case we conclude that the claims are infringed, even though the order 
of the three steps B> C, and D, is changed. Gen. Electric Co. v. Hill- 
Wright Electric Co., 174 Fed. 996, 98 C. C. A. 566. 

The other alleged diflferences in appellant's process from the steps 
outlined in appellee's claims hardly justify separate consideration. We 
conclude that process patent, No. 975,769, is valid, and claims 1 and 
3 are infringed. 

The decree is affirmed. 
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SOUTHERN TEXTIIiB MACHINERY 00. v. FAY STOCKING CO. 

(District Conrt, N. D. Ohio. E. D. Jnly 3/ 1917.) 

No. 340. 

1. Patents ^=»202(1) — Titlb — ^Assignment Pending Appmcation. 

An assignment of a pending application with the right to the patent to 
be issued thereon, duly filed and recorded in the patent office, vests the 
legal title to the patent, when Issued, in the assignee, although It Is issued 
in the name of the assignor. 

2. Patents ^s>202(1) — Gonvetancb op Rights in— Assignubnt ob "License.** 

If an instrument transfers a patentee's entire right to all or an undivid- 
ed interest in the patent, as fully as such right is conferred on him by the 
grant, either within the entire United States or a definite subdivision 
thereof, a good legal title will pass, but unless it conveys the full right to 
make, use, and vend, or an interest therein, the instrument is, at most, a 
mere license. 

[Ed. Note. — ^For ot)ier definitions, see Words and Phrases, First and Sec- 
ond Series, License.] 

3. Patents ^=^286 — Surr fob Infringement— Title to Sustain. 

An instrument executed bj the joint owners of a patent, granting to a 
corporation the exclusive right to manufacture and sell the patented ar- 
ticle during the life of the patent, or so long as it shall remain a solvent 
going concern, does not vest the corporation with title to the patent whicii 
will sustain a suit for infringement against third parties in its name alone. 

In Equity. Suit by the Southern Textile Machinery Company 
against the Fay Stocking Company. Leave granted to amend bill by 
joining additional complainants. 

Obed C. Billman, of Cleveland, Ohio, for complainant. 
A. V. Groupe and C. N. Anderson, both of Philadelphia, Pa., and 
Hull, Smith, Brock & West, of Cleveland, Ohio, for defendant. 

WESTENHAVER, District Judge. Complainant's bill charges in- 
fringement by defendant of letters patent No. 1,050,432, issued by the 
United States Patent Office, January 14, 1913, to Edwin O. Davis, for 
a machine for uniting knit fabrics, of which letters patent complainant 
claims to be the sole and exclusive owner. The answer denies com- 
plainant's title and the infringement of the letters patent, and also sets 
up the invalidity thereof for various reasons. The questions to be de- 
cided are: (1) Whether the complainant has shown title in itself to said 
letters patent. (2) Whether the defendant is guilty of infringement. 
(3) Whether the claims of said letters patent relied on are valid. 

The bill alleges that on or about November 20, 1912, Davis, by cer- 
tain instruments in writing then executed and delivered, and by mesne 
assignments theretofore executed and delivered, assigned and trans- 
ferred the entire right, title, and interest in and to the improvements 
and letters patent ; that these instruments in writing were recorded the 
19th of December, 1912, in the United States Patent Office, and that 
by virtue thereof the complainant then became, and ever since the dates 
of such assignments has been, and is now, the sole and exclusive 
. owner thereof. These instruments in writing, it will be noted, all bear 
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a date prior to th6 date of issue of the letters patent, and that the issue 
was thereafter made to and in the name of Davis. 

The answer, for. want of knowledge and information, denies these 
allegations of title and demands proof. Under equity rule 30 [198 Fed. 
xxvi, 115 C. C. A. xxvi], this denial for want of knowledge is the 
equivalent of a specific denial, and puts on the complainant the bur- 
den of proving its title. 

Complainant, in support of the issue of title thus tendered, produced 
and introduced in evidence a number of instruments in writing, eight 
in all, being numbered "Complainant's Exhibits No. 1" to "No. 8," 
inclusive. No other evidence on this issue is tendered. 

Exhibit No. 1, dated September 15, 1908, is an agreement between E. 
O. Davis (the inventor and patentee) and R. E. Hearne, of the first 
part, and R. B. Phillips and H. F. Drenk, of the second part. This 
agreement recites that Davis is the inventor of three separate and dis- 
tinct machines or attachments to be used in the manufacture of hosiery 
and other similar fabrics. One of these is described as a looping ma- 
chine, which is the one that is the subject-matter of the patent now in 
litigation. This invention, it is recited, was then owned jointly by 
Davis and Heame, the former having an 80 per cent, and the latter a 
20 per cent, interest therein, and in any patents that might be issued 
on the same. This agreement, by proper and sufficient language, as- 
signs, transfers, and readjusts the ownership of this invention so that 
Davis retains a 35 per cent interest, Heame a 15 per cent, interest, 
and a 25 per cent, interest each is assigned to Phillips and Drenk. It 
does not contain any express direction that any patent issued for said 
invention should be issued in the name of the several assignees. 

This agreement was made in contemplation that a corporation should 
thereafter be organized for the manufacture of the machine, embody- 
ing this invention and other inventions described in the agreement, 
and that Phillips and Drenk should perform services and advance 
money required to get started and in operation the manufacturing of 
such machines. Other provisions are contained in it, regulating the 
rights and duties of the several parties until the corporation, in whose 
name the manufacturing was to be done, was in practical running con- 
dition. These provisions it is not necessary to state in detail. The par^ 
ties, it was agreed, were to have issued to them the stock of the cor- 
poration thus to be organized in the same percentage proportions as 
their interests in said mventions. 

This agreement further states that the business of this corpora- 
tion — 

"shall be the manufacture and sale under permits or license from the parties 
hereto as Individuals of machinery embodying the above-named iHventiona" 

It also provides that the parties — 
"shall lease to said corporation or give It permits or licenses to manufacture 
and sell machinery embodying said inyentions, but said inventions or patents 
are not to be sbld to said corporation, and are to remain the property of the 
parties hereto as individuals, and said lease or permits are not to be for a 
longer time than said corporation shall remain a going concern ; and any lease 
or permit shall contain stipulations that if said corporation makes an assign* 
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ment for the benefit of creditors. Or goes Into or is forced Into bankrnptcy, or 
goes into the hands of a receiver or other officers or court to be wound up or 
run, then said lease or permits are to cease at once, and the inventions and 
patents revert to the parties hereto as Individuals in the proportions above 
named." 

Exhibit No. 2 is an agreement dated March 20, 1909, and recorded 
in the United States Patent Office December 19, 1912. All four joint 
owners of the inventions described in the first agreement are the first 
parties thereto, and the complainant, the Southern Textile Machinery 
Company, is the second party. This agreement recites the application 
by Davis for the patents and the ownership thereof by the first parties 
in the percentage proportions already given, and — 

''for the further consideration of aU the capital stock of said company, includ- 
ing the stock of the Incorporators and original subscribers, namely, twenty 
thousand dollars of the capital stock of said company to be held and owned by 
the parties of the first part hereto in the i>ercentage proportions [already 
given]," / 

provides that — 

**the said parties of the first part hereby lease and grant to the party of the 
second part the exclusive right or license on the conditions hereinafter named, 
however, to manufacture or have manufactured and to sell said machines or 
appliances or any improvements that may hereafter be made thereon and pat- 
ented,, from now on until the expiration of the patents or prospective patents on 
same." 

One of the prospective patents therein referred to is the looping ma- 
chine now in litigation. 

The conditions "hereinafter named" provide that the lease or li- 
cense was not to last for a longer time than the Southern Textile Ma- 
chinery Company remained a going concern, and that, if the condi- 
tions recited in the quotation above from the first agreement should 
come to pass, the lease or license to the complainant should immediately 
cease, and all said inventions and patents, and the right to manu- 
facture and sell, should revert to the first parties in the same per- 
centage proportions. Such title as was passed to Phillips and Drenk 
by the first agreement, and as is not transferred by this agreement, 
still remains in them so far as the record in this case discloses. 

Exhibit No. 3, dated March 22, 1909, is between Davis and Heame, 
of the first part, and Phillips and Drenk, of the second part It mod- 
ifies in part the obligations assumed by Phillips and Drenk in the first 
agreement, but does not modify the provisions above stated as to the 
title to the patents. On the contrary, the last paragraph thereof reit- 
erates that provisions relating to title and ownership shall remain un- 
changed, and that a license to manufacture and sell may be granted 
to the complainant, as stated in the former contract. 

Exhibit No, 4, dated April 13, 1909, and recorded in the United 
States Patent Office December 19, 1912, is between E. O. Davis, R. 
B. Phillips, and H. F. Drenk, Hearne not being a party to it. Its pro- 
visions show that a disagreement had arisen between the parties there- 
to about the conduct of the business of the Southern Textile Machin- 
ery Company (complainant herein). This agreement was made to 
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adjust all differences and to eliminate future disagreements. Its pro- 
visions are not otherwise material to the present issue. 

Exhibit No. 5, dated April 23, 1909, and recorded in the United 
States Patent Office February 7, 1910, is an express assignment from 
Edwin O. Davis to Phillips and Drenk of each a 25 per cent, and to 
Hearne a IS per cent., interest in the invention covered by applica- 
tion serial No. 491,511, being the application on which the letters pat- 
ent now in litigation was issued. It also authorizes and requests the 
Commissioner of Patents to issue said letters patent to the respective 
parties in these percentage proportions. 

Exhibit No. 6, dated August 10, 1910, and recorded in the United 
States Patent Office September 1, 1910, is an express assignment from 
Davis and Hearne to the complainant of their retained 50 per cent, 
interest in the inventions covered by application serial No. 491,511, 
being the one here involved. It does not authorize nor request that 
the patents to be issued shall be issued in the name of the complain- 
ant, the Southern Textile Machinery Company. It recites that a 50 
per cent, interest had previously been conveyed to Phillips and Drenk. 
It is made subject to the terms and conditions of a contract and as- 
signment of even date, entered into between Davis and the Southern 
Textile Machinery Company, which is referred to and made a part 
thereof, but which does not appear in the record. It is inferable from 
a later writing that it provided merely for the payment of certain mon- 
eys by the complainant to Davis. 

Exhibit No. 7, dated November 20, 1912, and recorded in the Unit- 
ed States Patent Office December 19, 1912, is in form an absolute as- 
signment from Davis to the Southern Textile Machinery Company 
(complainant herein) of all Davis' right, title and interest in certain in- 
ventions and patents to be obtained therefor. No more definite de- 
scription, by number or otherwise, of the inventions or patent ap- 
plications are given, but it may be assumed that the invention and pat- 
ent now in litigation was included. 

Exhibit No. 8, dated November 20, 1912, and recorded in the Unit- 
ed States Patent Office December 19, 1912, is a formal assignment from 
Davis to the complainant herein, the Southern Textile Machinery Com- 
pany, of his inventions covered by several applications, including ap- 
plication serial No. 491,511. It requests the Commissioner of Pat- 
ents to issue the letters patent in the name of the company. 

For reasons not explained, the letters patent were issued thereafter 
in the name of Edwin O. Davis, and not to any one or all of his as- 
signees. No assignment or. transfer after issue in his name appears 
to have been made by him to complainant or any other person. 

Defendant's contention is that, inasmuch as the letters patent were 
issued to Davis, the entire legal title thereto is still in him, and that, 
if this be not true, Phillips and Drenk are the joint owners with com- 
plainant of each a one- fourth interest therein. 

[1] As appears from the foregoing statement, Davis and Hearne 
reserved a 50 per cent, interest in the invention covered by the patent 
application, and this interest was absolutely assigned to the complain- 
ant. The instruments of assignment, however, were executed and rc- 
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corded in the Patent Office at a date prior to the date of issue of 
the letters patent. It does not, in my opinion, follow from these facts 
that the complainant has not acquired a complete legal title to this 
SO per cent, interest. It is settled law that an assignment vests legal 
title in the assignee, even though executed prior to the issue of Sie 
letters patent, and the letters patent are thereafter issued in the name 
of the assignor. This is established by the following authorities: 
Walker on Patents (5th Ed.) §§ 274, 274a; Gayler et al. v. Wilder, 10 
How. 477, 13 L. Ed. 504; Railroad Co. v. Trimble, 10 Wall. 367, 19 
L. Ed. 948; Wende v. Horine (C. C.) 191 Fed. 620. 

[2] A different situation, as appears from the above statement, ex- 
ists with respect to the other SO per cent, interest originally assigned 
to Phillips and Drenk. They have not executed any instruments in 
writing purporting to assign that interest to the complainant. It may 
be admitted that any instrument in writing which purports to convey 
the inventor's o'r patentee's entire right to his patent or to an undi- 
vided interest therein will be regarded as sufficient to convey title, 
even though the words "assignment" and "transfer" are not employed. 
If the instriunent does in fact transfer the inventor's or patentee's en- 
tire right to all or an undivided interest therein as fully as such right 
is by the patent conferred on him, either within the entire geographical 
limits of the United States or a definite subdivision thereof, a good 
legal title will pass. This law is established by the following author- 
ities: Walker on Patents (5th Ed.) § 274; Rapp v. Kelling (C. C.) 
41 Fed. 792; Johnson R. R. Signal Co. v. Union Switch & Signal 
Co. (C. C.) 59 Fed. 23; Paulus v. Buck Mfg. Co., 129 Fed. 594, 64 
C. C. A. 162; Waterman v. Mackenzie, 138 U. S. 252, opinion 256, 11 
Sup. Ct. 334, 34 L. Ed. 923. 

The entire right acquired by one to whom letters patent are issued 
is defined by section 4884, United States Revised Statutes (Comp. St. 
1916, § 9428). This section confers for a term of 17 years "the ex- 
clusive right to make, use and vend the invention or discovery through- 
out the United States, and the territories thereof." The monopoly thus 
created is an entirety, ai^ cannot be divided into parts, except as is 
authorized by the United States Statutes. These statutes authorize 
the patentee or his assignee, by an instrument in writing, to transfer 
"the exclusive right to make, use and vend the invention throughout 
the United States"; also to transfer an undivided part or share of 
that exclusive right, or to transfer that exclusive right within and 
throughout a specified part of the United States. If the instruments in 
writing, properly interpreted, confer or transfer a lesser interest than 
any one of these, the right transferred will at most be only a license 
See Waterman v. Mackenzie, 138 U. S. 252, 255, 11 Sup. Ct. 334, 34 
L. Ed. 923, and cases therein cited. 

[3] The instruments in writing here relied on say in explicit terms 
that Drenk and Phillips are not parting with their title or ownership. 
They do not purport to sell or transfer their interest in the patent 
applied for, either in the entire United States or in a specified part of 
it This limitation or reservation is reserved and expressly set forth 
in all the writings to which either of them is a party. They purport 
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to give, or to be willing to give, permits or licenses to manufacture 
and sell only. These permits or licenses are coextensive, both as to 
duration and extent, with the letters patent, except for the forfeiture 
conditions contained in the written instruments. These clauses stipu- 
late that in the event of complainant's insolvency, assignment for cred- 
itors, appointment of a receiver, etc., the lease, permits, or licenses shall 
at once cease, and the inventions and patent shall revert to Phillips, 
Drenk, and others. These forfeiture conditions, it might be argued, 
are in the nature of conditions subsequent, and until the conditions 
were broken and the rights of forfeiture exercised the entire title and 
interest have passed to complainant. 

I might be inclined to adopt this view, and to regard the instrument 
in writing as an absolute assignment, conferring a good title, at least, 
in equity, except for the limited nature of the lease, permit, or license 
granted or agreed to be given by these instruments. It will be .observ- 
ed the right thus agreed to be given is only to manufdcture and sell; 
it does not include the exclusive right to use the invention. 

In view of the authorities presently to be cited, it must be held that 
complainant has acquired, both at law and in equity, something less 
than the entire right conferred by the letters patent upon the patentee. 
The law in this respect has been established by many decisions. The 
exclusive right thus acquired by a patentee consists of three things: 
(1) The right to make, (2) the right to use, and (3) the right to vend 
the invention or discovery. If any one of these three is not assigned 
or granted, the grantee acquires, at most, only a license. See the fol- 
lowing: Gayler et al. v. Wilder, 10 How. 477, 494, 495, 13 U Ed. 
504; Mitchell v. Hawley, 16 Wall. 544, 21 L. Ed. 322; Hayward v. 
Andrews, 106 U. S. 672, 1 Sup. Ct. 544, 27 L. Ed. 271 ; Waterman 
v. Mackenzie, 138 U. S. 252, opinion 255-257, 11 Sup. Ct. 334, 34 
L. Ed. 923. 

In Waterman v. Mackenzie, supra, 138 U. S. page 256, 11 Sup. Ct. 
page 335 [34 L. Ed. 923], Mr. Justice Gray says: 

"Whether a transfer of a particular right or Interest under a patent Is 
an assignment or a license does not depend upon the name by which It caUs 
itself, but upon the legal effect of Its provisions. Tor Instance, a grant of an 
excluslye right to make, use, and vend two patented machines within a certain 
district is an assignment, and gives the grantee the right to sue in his own 
name for an infringement within the district, because the right, although lim- 
ited to making, using, and vending two machines, excludes all other persons, 
even the patentee, from making, using, or vending like machines within the 
district. Wilson v. Rousseau, 4 How. 646, 686 [11 L. Ed. 1141]. On the other 
hand, the grant of an exclusive right under the patent within a certain dis- 
trict, which does not include the right to make, and the right to use, and the 
right to sell, is not a grant of a title in the whole patent right within the 
district, and is therefore only a license. Such, for instance, is a grant of the 
full and exclusive right to make and vend' within a certain district, reserving 
to the grantor the right to make within, the district, to be sold outside of it. 
Gayler v. Wilder, above cited. So is a grant of 'the exclusive right to make 
and ilse/ but not to sell, patented machines within a certain district. Mitchell 
V. Hawley, 16 Wall. 544 [21 Ii. Ed. 322]. So is an instrument granting 'the 
sole right and privilege of manufacturing and selling* patented articles, and 
not expressly authorizing their use, because, though this might carry by im- 
plication the right to use articles made under the patent by the licensee. It 
certainly would not authorize him to use such articles made by others. 
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ETayward v. Andrews, 106 U. S. 672 [1 Sup. Ct 544, 27 L. Ed. 271]. See, also, 
OUver V. RumXord Chemical Works, 109 U. S. 76 [3 Sup. Ct 61, 27 L. Ed. 862]." 

This being the law, complainant has a good title as to one half of 
the letters patent now in litigation, and, at most, a license as to the 
other half. In this situation, the parties entitled to maintain an ac- 
tion for an infringement has often been under consideration, and it 
is settled law that a licensee, or one of two or more joint owners of 
a letters patent, cannot maintain a suit in equity to enjoin infringement 
without uniting the licensor or the other joint owners. See the fol- 
lowing: Gayler et al. v. Wilder, 10 How. 477, 494, 495, 13 L. Ed. 
504; Waterman V. Mackenzie, 138 U. S. 252, 255, 11 Sup. Ct. 334, 34 
L. Ed. 923 ; Walker on Patents (5th Ed.) § 399. 

In Waterman v. Mackenzie, supra, 138 U. S. page 255, 11 Sup. Ct. 
page 335 [34 L. Ed. 923], Mr. Justice Gray says: 

/*Id equity* as at law, when the transfer amounts to a license only, the 
title remains in the owner of the patent; and suit most be brought in his 
name, and never in the name of the licensee alone, unless that is necessary to 
prevent an absolute failure of Justice, as where the patentee is the infringer 
and cannot sue himself. Any rights of the licensee must be enforced through or 
in the name of the owner of the patent, and perhaps, if necessary to protect 
the rights of all parties. Joining the licensee with him as a plaintiff." 

Walker on Patents (5th Ed.) § 399, says : 

^'Owners in common of patent rights must sue Jointly for their infringement, 
or the defendant may plead In abatement or demur, or, in suit in equity, move 
to dismiss. This rule applies where a patentee has assigned an undivided part 
of his patent, and also to cases where the owner of the patent has granted an 
undivided interest therein, in that part of the territory of the United States 
wherein the infringement sued upon was committed. In the first of these 
cases the action must be brought by the patentee and assU^nee Jointly, and 
in the other case it must be Jointly brought by the owner of the patent and 
his grantee. Indeed, the rule necessarily applies to every case where a 
plurality of persons own the undivided interest in a patent right, whether in 
the whole or only in a part of the territory of the United States." 

These rules of law are based on the fundamental consideration that 
all persons interested in the subject-matter of litigation or to be affect- 
ed by a decree should be made parties, because it is the aim of courts 
of equity to do complete justice, and to settle the rights of all parties 
in one suit, in order that litigation may end and a multiplicity of suits 
be avoided. A decree does not bind absent parties, and they may there- 
after harass the defendant with another action based on the same cause 
of action. A defect of parties in this sense is so vital that a court 
cannot proceed to judgment under such conditions. 

So far as the record discloses, this is the situation now presented. It 
will be necessary that new parties be made, or sufficient facts alleged, 
showing either a lack of interest, or an adequate reason for not making 
them parties, before this cause can proceed ifurther. 

Leave will be given complainant, either by amendment to the pres- 
ent bill, or by intervention at the instance or on behalf of Phillips 
and Drenk, or in other appropriate manner, to obviate the difficulties 
disclosed by the present state of the record. If this cannot be done, 
a decree dismissing the bill will have to be entered. 
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SGHAUM & UHLINGBB, Inc., ▼. COPLEY-PLAZA OPERATINa CO. 

(District Court, D. Massachusett& Jaly 20, 1917«) 

No. 802, 

1. Patents ^=9310(2, 10) — ^Surr fob iNrBiNGEMENT—PLBADiNO— Amendment. 

A bill for infringement of a patent which does not allege that the patent 
was issued in the name of the United States under the seal of the Patent 
Office or that it was signed by the Oonmiissioner, nor annez a copy of the 
patent or make profert thereof, is defective, but is amendable under equity 
rule 19 (198 Fed. xxill, 115 O. C. A, xxiU). 

2. Patents €=s>312(1) — Surr fob Infbingement— Sititiciengt of Biu^ 

^Where a bill for infringement alleges that the patent was issued to an- 
other than the applicant as assignee, it will be presumed that an assign- 
ment sufficient to pass title was before the Patent Office. 

3. Patents ^=»310(1) — Suit foe Infeinqement— Sufficienct of Bux. 

An allegation in a bill for infringement that a person named was '^Tith- 
In the meaning of the statutes of the United States then in force the in- 
ventor" of the patented process, while Informal, is equivalent to an allega- 
tion that he was the original and first Inventor or discoverer. 

4. Patents ^=»310(1) — Strrrs fob Infbingement — Allegation of Title. 

An allegation in a bill for infringement that the patent was prior to the 
filing of the bill "by various mesne assignments duly assigned to** com- 
, plainant, but without specifying such assignments, is insufficient to show 
title in complainant, but may be amended. 

6. Patents ^=>310(1) — Suits fob Infbingement— Essential Allegations of 
Bill. 

Equity rule 25 (198 Fed. xrv, 115 O. 0. A. xxv), providing that a bill 
shall contain a short and simple statement of the ultimate facts, does not 
change the previously settled requirement that a bill for Infringement 
must contain distinct allegations of compliance with Rev. St. fj 4S86. 
4887, as amended by Act March 3, 1897, c. 391. §§ 1, 3, 29 Stat 692 (Comp. 
St. 1916, |§ 9430, 9431), although the facts should be shortly and simply 
stated. 

In Equity. Suit by Schaum & Uhlinger, Incorporated, against the 
Copley- Plaza Operating Company. On motion to dismiss bill. Grant- 
ed, subject to leave to complainant to amend. 

Alfred H. Hildreth and Van Everen, Fish & Hildreth, all of Bos- 
ton, Mass., for plaintiff. 

Oliver Mitchell, of Boston, Mass., and Edwin F. Thayer, of Attle- 
boro, Mass., for defendant. 

DODGE, Circuit Judge. None of the defects claimed to exist in 
this bill for infringement of a patent seem to me jurisdictional in the 
sense contended for by the defendant. If they exist, I cannot regard 
them as requiring dismissal of the bill without leave to amend, in view 
of equity rule 19 (198 Fed. xxiii, 115 C. C. A. xxiii). 

[1] To show itself the owner of a monopoly granted by public au- 
thority, the plaintiff has alleged only that one Uebersax, "being, within 
the meaning of the statutes of the United States then in force, the in- 
ventor of a certain new and useful process," duly filed an application 
for a patent therefor, and that on June 3, 1913, "all of the require- 
ments of the statutes then in force having been complied with," Unit- 

^=:»For other cases see same topic A. KET-NUMBER In all Key-Numbered Digests & Indexes 
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cd States patent No. 1,063,478 was duly issued on said application, 
with further allegations as below, showing the ultimate vesting of title 
thereto in the plaintiff. 

There are no allegations that said patent was issued in the name of 
the United States, under seal of the Patent Office, or that it was signed 
by the Commissioner, as required by Rev. Stats. § 4883, as amended 
by Act Feb. 18, 1888, c. IS, 25 Stat. 40 (Comp. St. 1916, § 9427). 
These omissions, in connection with the fact that no copy of said pat- 
ent is annexed and no profert thereof made, leave the bill defective. 
Fichtel v. Barthel (C. C.) 173 Fed. 489. It is understood that the 
plaintiff intends asking leave to amend by making prof«rt of the pat- 
ent. If this is done, the above defects will be cured, according to 
the case cited. 

[2] The bill alleges that said patent was issued to Wenger & Co., 
as the assignee of Uebersax. There is no allegation of an assignment 
in writing by him to Wenger & Co., entered of record in the Patent 
Office before issue. But, having held, in Beckwith, etc., Co. v. Gowdy, 
244 Fed. 805, Nos. 628, 630, Eq., in this court, that in such a case 
assignments sufficient to pass title from the applicant to the assignee 
named may be presumed to have been before the Patent Office until 
the contrary is shown, I cannot hold this omission material. See opin- 
ion in the above case dated August 5, 1916. 

[3] The bill alleges Uebersax to have been, "within the meaning of 
the statutes of the United States then in force, tlie inventor" of the 
patented process. I do not think it necessary to hold the omission to 
allege that he was "the original and first inventor or discoverer" of 
said process a material omission. This, although not clearly and defi- 
nitely expressed, I consider sufficiently indicated by the language used. 

[4] The bill alleges that the patent, with all rights of action for 
its infringement, was, prior to the filin.^ of the bill, "by various mesne 
assignments, duly assigned to" the plaintiff. There is no specification 
of the assignments referred to ; and without such specification I think 
the bill makes an insufficient showing of title in the plaintiff. The 
plaintiff is understood to acquiesce in this view and to intend asking 
leave to amend so as to supply this deficiency. 

[B] Except as contained in or to be implied from the above terms 
wherein issue of the patent is alleged, .the bill omits to allege fulfillment 
of the conditions precedent to the issue of a valid patent specified in 
Rev. Stats. § 4886, and also omits to negative the filing of any foreign 
application such as would bar the issue under section 4887. Whether 
or not these omissions leave the bill insufficient is the question to which 
the argument has been mainly devoted. 

There can be no doubt that before the present equity rules went in- 
to effect the omitted allegations were essential. See Bayley, etc., Co. 
v. Braunstein, etc., Co. (D. C.) 237 Fed. 671, in which many prior 
decisions are cited. See, also, American, etc., Co. v. National, etc., 
Co. (C. C.) 127 Fed. 349 (1904) ; Moss v. McConway, etc., Co. (C. 
C.) 144 Fed. 128 (1906); Walker, Patents (5th Ed. 1917) § 579. Mc- 
Coy V. Nelson, 121 U. S. 484, 7 Sup. Ct. 1000, 30 L. Ed. 1017, upon 
which the plaintiff places some reliance, does not appear to have been 
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ever recognized as an authority to the contrary. The bill there under 
consideration does not appear in full in the report, and Justice Blatch- 
ford states (121 U. S. 487, 7 Sup. Ct. 1002 [30 L. Ed. 1017]) that 
it was "in accordance with approved precedents, and * * * in 
the usual form." 

But under rule 25 (198 Fed. xxv, 115 C. C. A. xxv) a bill need 
only contain "a short and simple statement of the ultimate facts upon 
which the plaintiff asks relief, omitting any mere statement of evi- 
dence." I>oes this require a different conclusion as to .the omitted 
averments now under consiileration ? 

The defendant relies on Maxwell v. National, etc., Co. (D. C.) 205 
Fed. 515 (1913), in which Judge Ray declined to strike out such aver- 
ments, being of opinion that the hew rules were not intended to change 
the settled practice requiring allegations showing compliance with sec- 
tions 4886 and 4887, and also on Bayley, etc., Co. v. Braunstein, etc., 
Co. (D. C.) 237 Fed. 671 (1916), in which Judge Learned Hand sustain- 
ed a motion to dismiss fpr want of such allegations, although the bill 
contained allegations to much the same effect as those found in the 
present bill, that the patentee "was entitled to a patent * * * un- 
der the provisions of the statutes in such case made and provided." 
Judge Hand, like Judge Ray, considered allegations going no further 
than to show issue of the patent sued on as allegations of evidence, 
not of ultimate fact, and held the formerly settled rule unaflFccted by 
rule 25. 

The plaintiff relies on Zenith, etc., Co. v. Stromberg Co. (D. C.) 205 
Fed. 158 (1913), wherein Judge Tuttle denied a similar motion to dis- 
miss, regarding the former necessity for express allegations of com- 
pliance with the requirements of sections 4886 and 4887 as done away 
with by rule 25. To this decision, though rendered some three months 
earlier. Judge Ray's decision, above cited, makes no reference. The 
plaintiff relies also on Gen, etc., Co. v. Nikolas (D. C.) 207 Fed. HI 
(1913), wherein Judge Chatfield, as to the matters now being consid- 
ered, agreed with Judge Tuttle. This decision, made some two months 
later than Judge Ray's, contains no reference thereto. 

In Pittsburg, etc., Co. v. Beler, etc., Co. (D. C.) 222 Fed. 950 (1915), 
a decision made, not on motion to dismiss, but on final hearing. Judge 
Orr called attention to the undue amount of space taken up in the bill 
before him by the unnecessarily expanded form wherein all its alle- 
gations and prayers Were expressed. He found it unnecessary for the 
purposes of the case before him to determine whether or not aver- 
ments of compliance with all statutory conditions precedent to the 
granting of a patent were required, under the new rules, as above; 
but he forcibly recommended the avoidance o£ the unnecessary ver- 
biage formerly conmion in bills for infringement, as serving no useful 
purpose. I am entirely in accord with these recommendations, and 
with the similar suggestions made by Judge Ray in his opinion above 
cited. 

Upon the question now being considered, I agree with Judge Ray 
and Judge Hand, and hold, as they have held, Siat rule 25 does not 
change Sie previously settled requirement of distinct allegations of 
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compliance with sections 4886 and 4887. Such allegations were pre- 
viously held necessary because they were of facts essential to the va- 
lidity of the patent sued on, and therefore to the relief sought. If 
essential to this extent, I must consider them statements of ultimate 
facts, as distinguished from statements of mere evidence, for the pur- 
poses of rule 25. Said facts can be shortly and simply stated in va- 
rious ways; one way being that suggested in Judge Ray's opinion 
above referred to ([D. C] 205 Fed. at page 521). There will be no 
occasion for a return to any of the unduly prolix forms wherein they 
have sometimes been stated. Perhaps they may be capable of suffi- 
cient statement in a form even more condensed; but the language 
whereby this bill attempts to cover them seems to me altogether too 
general and indefinite. 

The bill affords no express description of the alleged invention, al- 
though Uebersax is alleged as above to have invented "a certain pro- 
cess or method," etc., afterwards patented, and said process or meth- 
od, as "shown, described, and claimed" in the alleged patent, is alleged 
to have proved itself of value by commercial success, and also to have 
been infringed by the defendant. This is not a description sufficient 
for the purposes of a bill not setting forth or making profert of the 
patent referred to, by the amendment said to be intended as above, 
however, this defect will be cured. 

Among the prayers for relief is one for the surrender and destruc- 
tion of all apparatus used or intended for use in the alleged infringe- 
ment. The patent, so far as appears from the bill, covering only a 
process or method, the bill appears to show no ground, as it stands, 
for the granting of any such relief. But this objection, since it would 
at most justify only the striking out of the prayer referred to, need 
not be further considered at present. 

The result is that the bill is insufficient as it stands, and must be 
dismissed if not amended. Unless amended within ten days from this 
date, there may be a decree dismissing it, with costs. 



THE GILBERT R. GREEN. 

THE DOBSON BROS. 

(District Court, E. D. New York. July 30. 1917.) 

Admikaltt ^=>51— Death of Defendant— Substitution of Pabtt— Opekino 
Defaux«t. 

The attorneys for the individual defendant, in an action in admiralty 
against a ship and its owner, having allowed default without bringing 
to the court's attention the death of such defendant, and so keeping open 
the time for applying for further opp(»tunity to answer, and having let 
the term of court and the period fixed by admiralty rule 40 for moving 
to open default decree expire, before asking the court to give deceased's rep- 
resentatives opportunity to contest the action in his place, and the defense 
which they offer not showing that deceased was not the proper person to 
defend, or that his attorneys were not bound to avoid default, and default 
having been allowed against the ship, the motion will be denied. 

^s»For other cases see same topic &. KEY- NUMBER In all Key-Numbered Digests ft Indexes 
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In Admiralty. Action by the Hecker- Jones- Jewell Milling Company 
against the steamer Gilbert R. Green, Thomas Mclntire, its owner, and 
the barge Dobson Bros. On motion, after default, to give the repre- 
sentative of defendant Mclntire, deceased, opportunity to defend in 
his place. Moticxi denied. 

Duncan & Mount, of New York City, for libelant. 
Foley & Martin, of New York City, for claimant. 

CHATFIELD, District Judge. Death of the plaintiff abates cer- 
tain actions and stops the trial of other causes until the proper par- 
ties are brought in. But the death of the defendant, in most cases, re- 
quires mere notice of that fact and a substitution of those entitled to 
defend, if they have no new issue to raise. Entry of judgment by de- 
fault against a dead defendant may furnish an adjudication of his 
rights by which his estate will be bound, if the defendant or his attor- 
neys, prior to the decease, were properly before the court and the 
default was not occasioned by the, death. 

A default for other reasons cannot be opened upon the ground of 
the death alone. The estate or attorneys for the deceased should come 
in and secure the substitution, to meet the situation, and could open 
any default, if not too late to do so, and if the laches be explained. 

In this case there was an appearance for the respondent by attor- 
neys who ceased to represent him. The new attorneys, who to the 
knowledge of the court and proctors for the libelant were conducting 
the litigation before the respondent's death, byt who had not been 
substituted of record, did not seek to obtain time to answer when he 
became ill, and did not seek to delay the proceedings in the case at 
the time of his death, nor did they, until after the entry of the de- 
cree, have the death noted on the record. They have let the term of 
court and the period fixed by rule 40 expire before asking the court 
to give the representatives an opportunity of contesting the action in the 
place of the deceased. The defense which they offer would not have 
shown that the deceased was not the proper party to defend the action, 
or that his attorneys were npt bound to avoid default. This action was 
also pending in rem against the boat on the same allegations of fault 
and liability. As to that, default was allowed, without reservation 
of the right to contest the charge of fault. The incapacity and death 
of the respondent was a matter which the proctors should have brought 
to the court's attention, so as to have the time kept open within which 
they might act to protect themselves. 

The evidence does not show any information conveyed to the proc- 
tors for libelant, or the clerk of the court, which made the entry of 
the decree a clerical mistake, or based on error of fact that, if conect- 
ed, would have made the judgment void. S. M. Hamilton CoaJ Co. 
V. Watts, 232 Fed. 832, 147 C. C. A. 26; United States v. Mayer, 235 
U. S. 55, 35 Sup. Ct. 16, 59 L. Ed. 129. The mistake here was that 
the attorneys did not keep the time to answer open, and tiie right to 
be substituted as a party to the suit would not extend the time to ap- 
ply to the court for further opportunity to so do. 

Motion denied. 
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THE SEA FOAM. 

(District CJourt, W. D. Washington, N. D. May 8, 1917.) 

NO; 3589. 

MABiTncB LOBNS 4s»37 — ^Pbiobities — ^TnoE of Accbttai* of Claim — ^ELa^bbob 

VSSSKLS. 

The 90-day rule established by the District Court of the Western Di8< 
trlct of Washington for the classification of maritime liens applies as 
between liens for wages, as well as to liens for repairs and supplies. 

In Admiralty. Suit by the Port of Seattle against the gjasboat Sea 
Foam ; Leonard Bamhill and Arthur Gaaseland, interveners. On ex- 
ceptions by intervener Gaaseland to report of commissioner. Excep- 
tions denied. 

Daniel Landon, of Seattle, Wash., for intervening libelant Gaase- 
land. 

T. M. Boyle, Jr., of Aberdeen, Wash., for intervening libelant Barn- 
hill. 

NETERER, District Judge. This boat was libeled to recover for 
labor and material supplied in repair work to the vessel between the 
27th day of December, 1916, and the 15th day of January, 1917. In- 
tervening libel was filed by Leonard Bamhill to recover seaman's wages 
earned on the vessel between January 27 and March 27, 1917, in the 
sum of $175. Arthur Gaaseland intervened, alleging that there was 
due him $337.50 seaman's wages from the 15th day of June, 1916, 
to the 1st day of November, 1916. The case was referred to the coni- 
jnissioner to hear the testimony and report findings and conclusions. 
Leonard Bamhill is given a lien of the first class, Arthur Gaaseland 
of the second class, and the port of Seattle of the third class. Gaase- 
land files exceptions to the report upon the ground that the classifica- 
tion was wrong, and that Bamhill and Gaaseland should be in the 
same class. 

The 90-day rule established by this court in The Edith, 217 Fed. 
300, is invoked by Bamhill, and Ihe excepting intervener contends that 
this rule cannot apply to a claim for wages. The court's attention has 
not been directed to any convincing authority, and there is no appar- 
ent reason, why the distinction should be made. The same rules 
apply to liens for wages as to liens for materials, supplies, and repairs. 
The Dubuque, 2 Abb. U. S. 20, Fed. Gas. No. 4,110, in which the 
court said: 

"In determining this question, the same rule appUes to liens for wages as to 
liens for repairs and suppUes." 

And to the same effect is Tfie Nebraska, 69 Fed. 1009, 17 C. C. A. 
94. Both of the claims being for wages, there is no reason apparent 
why the 90-day rule should not have operation as between these claim- 
ants. This view has been indorsed by the Circuit Court of Appeals of 
the Second Circuit in The Samuel Little, 221 Fed. 308, 137 C. C. A. 

^s»Por oth«r eases lee aame tople tt KEY-NUMBBB In all Key-Numbered DlfesU ft Indexes 
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136, in which Circuit Judge Rogers exhaustively discussed the 40-day 
rule of the Southern district of New York, where the same contention 
was made as is made in this case. 

The exceptions are denied, and a decree directed in accordance with 
the report of the commissioner. 



ATHERTON et al. ▼. BEAMAN. 

Plstrlct Court, D. Massachugetts. April 20, 1917.) 

No. 786. 

Bankbuftct ^=»293(1) — Tbustbes— Plenabt Action. 

Trustees In bankruptcy may resort to a plenary action In the District 
Court to protect their right to the possession of personal property be- 
longing to the bankrupt. 

In Equity. Bill by Percy A. Atherton and others, trustees in bank- 
ruptcy, against Nathaniel P. Beaman. On motion to dismiss. Mo- 
tion overruled. 

Swift, Friedman & Atherton, of Boston, Mass., for plaintiffs. 
Foster & Turner, Reginald Foster, Wm. D. Turner, and George 
Hoagpe, all of Boston, Mass., for defendant. 

MORTON, District Judge. If trustees in bankruptcy may resort 
to a plenary action in this court to protect their right to the possession 
of personal property belonging to the bankrupt, the present bill of com- 
plaint concededly states a case. In Whitney v. Wenman, 198 U. S. 
539, at page 553, 25 Sup. Ct. 778, 49 L. Ed. 1157, a plenary suit in- 
stituted by trustees in bankruptcy to regain possession of property al- 
leged to belong to the estate was expressly approved by the Supreme 
Court. 

The question raised by the motion to dismiss is concluded by that 
decision, and the motion must be overruled. 



GOUIJ> V. SUBURBAN GAS & ELEOTRIO MGHT CO. 

(District Court D. Massachusetts. February 23, 1917.) 

No. 744. 

1. Pabties ^=»59(4) — ^Ameivdment. 

There may be amendment to make the action by plaintiff as administra- 
tor by hiiif as ancillary administrator ; the cause of action remaining the 
same, to recover for intestate's death. 

2. COUBTS #=»311--FEDERAL CoUBTS-nJURISDICriOI^. 

It is the citizenship of the administrator suing, and not the place of his 
appointment, which gives a federal court Jurisdiction. 

At Law. Action by Chester Gould against the Suburban Gas & 
Electric Light Company. Plaintiff's motion to amend granted. 

^:=»For other canes see same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
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William H. Sleeper, of Exeter, N. H., for plaintiff. 
Walter I. Badger, of Boston, Mass., for defendant 

MORTON, District Judge. The defendant moved to dismiss the 
amended declaration, upon the groimd that a New Hampshire admin- 
istrator has no right to sue in this court. The case was continued, and 
during the continuance the plaintiff has been granted ancillary ad- 
ministration on the estate of the deceased in this commonwealth. The 
plaintiff now moves to amend the original action, so that it shall ap- 
pear that he is suing as ancillary administrator under the Massa- 
chusetts appointment. It is objected by the defendant that there can 
be no such amendment, and that the plaintiff must bring a new suit 
as ancillary administrator. 

[1,2] On questions of this character the point of inquiry is the 
nature of the cause of action. As long as that remains the same, the 
court has discretionary power to allow amendments bringing in the 
proper parties, as was expressly decided in Silva, Adm'x, v. N. E. 
Brick Co., 185 Mass. 151, 69 N. E. 1054. In this case it is clear that 
the cause of action has been and is to recover damages for the deatli 
of the plaintiff's intestate ; there has been no change in it. Assuming, 
without so deciding, that the original. plaintiff was not the proper per- 
son to enforce that cause of action, the court has power to allow 
an amendment bringing in the proper party plaintiff. In Dearborn 
V. Mathes, Adm'x, 128 Mass. 194, where the present question was 
raised after verdict, the court refused, on proceedings for review, to 
award a new trial, saying that, as letters of ancillary administration 
had been taken out in Massachusetts, the defendant was in iw) danger 
of suffering any injustice. That observation is equally applicable 
here. Of course,. it is the citizenship of the administrator which gives 
jurisdiction, not the place where his appointment is made. Bishop v. 
Boston & Maine (C. C.) 117 Fed. 771. 

The motion to amend is granted. 



MOORE et al. v. NORRISTOWN TRUST CO. 

(District Court, B. D. Pennsylvania. May 29, 1917.) 

No. 1331. 

BciCAiNDERS ^=»14— Sale of Interest in Remaindeb— Vaudcty. 

Complainant's intestate was the owner of one-third interest in an es- 
tate ,in remainder after the death of the survivor of three life tenants. 
He sold and assigned the right to receive $400^000 out of such interest 
to defendant for $90,000. At that time the life expectancy of the young- 
est of the life tenants, computed by the American Life Tables, was 24 
years. The assignor, while having ample intelligence to understand what 
he was doing, was intemperate and a prodigal spendthrift, weak in char- 
acter, and subject to imposition by the unscrupulous; but such fact was 
not known to defendant, which dealt with him in good faith. He also 
had the assistance of counsel in the negotiations. After- his death, com- 

' plainant brought suit to set aside the sale ; one of the life tenants being 
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Still living. There was no offer to reimburse defendant, so as to place 
it in statu quo ante; but complainant asked tbat the transaction be de- 
creed a sale or collateral loan, whichever might prove to be the more 
advantageous to decedent's estate. Ueld^ that the consideration paid 
was not inadequate, and the sale was one which the assignor, if desiring 
to sell, might reasonably have made, if fully competent, and that, in view 
of such facts and the good faith of defendant, there was no ground which 
would Justify a court of equity in remaking the contract as prayed for. 

In Equity. Suit by Gertrude L. Moore, individually and as ancil- 
lary administratrix of the estate of Henry G. Moore, deceased, and 
Eliza C. Schott, against the Norristown Trust Company. Decree for 
defendant. 

Jordan & Williams, of New York City, and C. P. Sterner and R. 
D. Brown, both of Philadelphia, Pa., for plaintiffs. 
Alex. Simpson, Jr., of Philadelphia, Pa., for defendant. 

DICKINSON, District Judge Thi» is a bill to cancel a conveyance, 
following the sale of a property, on the ground that the vendor was 
without legal capacity to make a valid sale. The property sold was 
the right to receive $400,000 out of one-third of the remainder of the 
estate of Andrew M. Moore, deceased, upon the death of the survivor 
of his three sons, the income from which remainder was payable un- 
der a spendthrift trust to the sons and the survivors until the death of 
the last survivor. The transfer now asked to be avoided was made 
July 23, 1902. At the time the expiration of life (as figured from the 
American Life Tables) of such last survivor was such that it is agreed 
that an estimate of 24 years before the remainder interest would fall 
in and the principal become payable was a fair one. Two of the three 
sons are now deceased. Each of those now deceased lived out about 
his expectation of life as thus estimated. The life expectation of the 
survivor has still some years to run. The interest affected by the as- 
signment before us is the interest of Henry G. Moore. He is now de- 
ceased, and the bill was originally filed by his administrator. As in 
his lifetime he had been adjudicated a bankrupt, his trustee in bank- 
ruptcy was by amendment added as a party plaintiff. The bill as filed 
avers, to quote from the paper book of counsel for plaintiflF : 

"That at the time of said conveyance [the grantor] was mentally and 
physically incapacitated from executing the same, or from knowing the true 
extent and meaning thereof, was insane and a confirmed victim of drugs and 
medlcines(?), was of immoral habits and a perfect tool in the hands of those 
whom the defendant employed to secure the signature of the said Henry G. 
Moore to the same." 

The present counsel for plaintiflF have incorporated in this state- 
ment a quotation from the bill without, we assume, adopting as their 
own the language in which the thought intended to be expressed is 
given expression. The quoted phrases are clearly intended to convey 
to our minds two thoughts : One is that the sale referred to was void, 
because made by one who was without legal capacity to contract ; and 
the other, that the grantee had fraudulently procured the sale to be 
made to it It may be stated preliminarily to any discussion of the 
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true fact situation that, if either of these averments were supported by 
an)rthing which is in evidence in this case, the burden resting upon the 
trier of the facts would be, under the facts which are in evidence, ren- 
dered a very light one. Indeed, if there was anything in the case to 
justify a finding, or even to give to such finding color of probability 
of its correctness, that the sale now questioned had been brought about 
by the active procurement of the defendant, or the grantor had been 
sought out by the defendant and urged to make it, little time would 
be required to reach a decision indicating the decree which should be 
entered. 

We premise the discussion of the facts, in order to shorten it, with 
the statement that, whatever the truth may be, there is absolutely noth- 
ing in the evidence which hints at aught else than the fact that the 
defendant acted without knowledge, reason to believe, or thought of 
an)rthing else than that the vendor was fully competent to act, that he 
was acting with due deliberation and upon careful consideration, that 
he had the aid of competent and faithful counsel, who were advising 
him in what he did, and that the consideraticm paid was a concededly 
adequate and fair one for what was sold and bought. Indeed, the sole 
question of difference of opinion which arose between the parties or 
counsel was over, not the fair value of that which was sold, but over 
the fair value of the remainder, a third interest in Which (after the 
life estates had fallen in) was at first proposed to be sold. All such 
difference of opinion was removed by the suggestion to sell, not this 
one-third interest in the remainder of the estate, but the right to re- 
ceive $400,000 out of this one-third interest at the death of the sur- 
vivor among the life tenants. We are, of course, bound to find the fact 
of undue or improper conduct on the part of the vendee in accordance 
with the evidence, whatever the truth might be surmised to be, or what- 
ever suspicions might be aroused ; but the presumption that the truth 
is in accord with the evidence is confirmed and strengthened by the 
circumstance that not even the heat of an earnest argument has in- 
duced or tempted counsel for plaintiff to hint, much less assert, that 
the defendant had acted otherwise than in good faith or with knowl- 
edge that the grantor was an incapable. 

The whole difficulty, and the only difficulty, in reaching a satisfy- 
ing judgment of the merits of this case, arises out of the existence of 
these two facts: One is that the grantor was a prodigal spendthrift, 
without other .limitation to his impulse to throw away what he had than 
the extent of his possessions. The other is that the defendant dealt 
with him without knowing that he was what he was, and gave him 
a price for that which was sold which is not even now criticized as 
inadequate, much less unfair. The one fact calls loudly upon the law 
to protect, not the man himself, who, because he was what he was, 
could neither b^ protected nor even benefited, but to save his estate, 
if possible, to his family from a waste so inane as to be painful to 
witness. The other voices just as loudly the necessity for caution, 
lest injustice be done to the purchaser and injury to the public, by 
setting up unwise and impracticable standards and tests in business 
transactions. 
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It IS as well to dispose of this latter feature of the case, for it goes 
to the whole bill in respect to its legal merits. In disposing of this 
feature we will assume (to paraphrase a citation in the paper book of 
plaintiff) that the— 

''sale wiU be set aside If the vendor, while not non compos mentis or insane, 
was none the less so far an incapable that a contract made by him should 
be scrutinized with the utmost care, to determine whether in itself it was of 
such a character as that a person fully competent to contract would have en- 
tered into that kind of a contract, although wiUing to sell." 

This comes close to determining whether the transaction furnishes 
internal evidence of such imposition or overreaching as to lead to the 
conclusion that no one except an incapable would have made it. In 
the first place, we are bound to find that the vendor protected himself 
absolutely against any possible undervaluation of the thing which he 
was selling by limiting the value of what he sold to a $400,000 interest. 
The sale was not of property of uncertain value, but of a fixed sum of 
money. It might be of less value than $400,000, but it could not be 
more. The then present value of the $4()0,000 was uncertain, because 
it was to come into possession at the end of three lives then in being. 
The time of the receipt of the money could not be known, but it could 
be and was determined by reference to the American Life Tables, giv- 
ing the expectation of life of the youngest of the three life tenants. 
This, as a basis of valuation, might well be accepted by the most ca- 
pable and the shrewdest of vendors. This basis, in fact, favored the 
vendor, because the contract was based, not upon the death of the 
youngest of the sons, but upon that of the survivor of the three. In 
golfing parlance, handicapping the players by figures representing the 
expectation of the life of each in reverse order, the vendee was play- 
ing a match, not with the life tenant having the lowest handicap, but 
playing the best ball of the three. A mere contrast of the figures, 
$90,000 paid and $400,000 to be received, would startle us into the 
conviction of inadequacy of price. When tested, however, by any 
known test, the application of which has been suggested, this first- 
blush conviction of inadequacy is changed. 

Given the choice of $90,000 now, or of $400,000 to be received at the 
death of the survivor of three persons, the youngest of whom has a 
life expectancy of 24 or 25 years, any one might well hesitate which 
to take. Let us apply a very simple test, and assume the $90,000 to 
have an earning capacity of 6 per cent. Assume, furthef, that the in- 
terest or income was invested in that form of savings fund invest- 
ment known as a building association, and as the stock matured the 
income with its additions reinvested. At the end of the life expectan- 
cy period, the stock would have twice matured and a third period would 
have been entered upon. At the first maturing period the stockholder 
would have had $180,000, and at the second $360,000. This, with the 
value of his holdings in his third investment, would have exceeded 
$400,000. The annuity tables reversed, and reduced to a 6 per cent, 
basis, and the interest tests would show a like denial of any substan- 
tial inadequacy. Reduce the figures to the form of a corporation bond 
or stock issue, and assume a bond or stock issue of 4,000 bonds, or 
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shares, of the par value of $100. Assume no interest or dividends to 
be either paid or earned during the lives of any of three persons of 
the expectancy of life, respectively, of these life tenants. Would $22.50 
be deemed an unduly low price? Add to these tests the fact that the 
case is barren of any evidence or suggestion even that the price was 
in fact inadequate, and we reach pretty nearly an impossibility to dis- 
cover any legal justification for a finding that any undue bargain was 
driven by the defendant. 

The line to be drawn in cases of this general character is located for 
us as definitely as it can be in the citations quoted in Kilgore v. Cross 
(C. C.) 1 Fed. 578. From this we gather the thought that when there 
is capacity to act, so that we are beyond the line of legal incapacity, 
rendering the contract void, there must be in the ca^e an element very 
much like actual fraud in order to avoid the contract as made, and there 
is no better nor more convincing evidence of the presence of this an- 
nulling element than the transaction itself, the binding character of 
which is in dispute. This internal evidence, as it may be called, must 
show more than mere inadequacy of price, although this, if gross, m^y 
with some evidence of incapacity, even if the latter be slight, suffice to 
support a decree annulling the transaction. Fraud is a term which 
does not lend itself to definition, nor can a measure be assigned to 
the mentality or intelligence required to give binding effect to a con- 
tract. The presence of legal capacity is something felt, and cannot oth- 
erwise be sensed. 

One obstacle to a decree in plaintiff's fkvor in the present case is, 
not the fact that this grantor had sufficient intelligence to grasp and to 
discuss all the considerations which entered into the making of the 
contract of sale, but the absence of the employment of any artifice or 
undue influence, or even the acceptance of any undue benefit from the 
bargain by the grantee. This latter feature is the real touchstone of 
all these quasi incapacity to contract cases. The question is never so 
much what the grantor had the capacity to do, as whether the grantee 
received that which a right-minded person would not under all the 
circumstances have consented to accept, not from any grantor, but 
from that grantor. It is this second element which impels a court to 
undo what has been done by cutting the contractual ligaments' by 
which the grantee has sought to bind the grantor. The element of in- 
capacity is brought in to supply an excuse, if not a legal justification, 
for doing justice, and to bring the ruling in line with accepted legal 
principles. It is somewhat analogous to the expedient of bringing in 
the fiction of lost services to award damages to a father whose daughter 
has been debauched. 

Another obstacle to a decree in favor of the plaintiff is interposed 
in that, the absence of bad faith on the part of the grantee being con- 
ceded, no means of restoring the status quo is suggested. The decree 
we are asked to make is nothing more or less than the rewriting of 
the contract to make it a collateral loan (instead of a sale) with an 
"if" condition. The "if" is to be resolved by the event. If the bargain 
as made turns out to be favorable to the grantee, the sale as made be- 
comes a loan. If, on the other hand, the bargain results in advantage 
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to the grantor, the sale as made remains a sale. This view of the 
law of the case is in accord with all the adjudged cases to which we 
have been referred, some of which, listed from the citations in the 
paper books, are as follows: Kilgore v. Cooper (C. C.) 1 Fed. 578; 
Billings V. Aspen, etc., 51 Fed. 338, 2 C. C. A. 252; St. Louis, etc., v. 
Phillips, 66 Fed. 35, 13 C. C. A. 315; Moore v. Gilbert, 175 Fed. 1, 
99 C. C. A. 141 ; Allore v. Jewell, 94 U. S. 506, 24 L. Ed. 260; Griffith 
V. Godey, 113 U. S. 95, 5 Sup. Ct. 383, 28 L. Ed. 934; Conley v. Nailor, 
118 U. S. 127, 6 Sup. Ct. 1001, 30 L. Ed. 112; Thackrah v. Haas, 119 
U. S. 499, 7 Sup. Ct. 311, 30 L. Ed. 486: Towson v. Moore, 173 U. S. 
17, 19 Sup. Ct. 332, 43 t. Ed. 597; Nace v. Boyer, 30 Pa. 99; Bank 
V. Fidelity, 251 Pa. 529, 97 Atl. 75. 

The foregoing desultory and rambling discussion indicates with suf- 
ficient clearness the conclusion with which the trial of the case has im- 
pressed us as the proper one. These impressions may be thus sum- 
marized. The kind of man the grantor was, and the utterly inane way 
in which he frittered away the fortune left him by his father, and the 
consequent destitution to which he subjected his wife and daughter, 
would make any one eager to seize upon anything which would serve 
as an excuse for undoing anything which he had done. As in life, so 
in death, it is absolutely impossible to do anything to protect a inan 
of this type or his properl^ from himself. The world-old task of 
making a silk purse out of a sow's ear is easy in comparison. The par- 
ties are, however, entitled to have findings of facts as definitely formu- 
lated as the nature of the case will permit. They cannot be definitely 
made without restating the testimony at length. For this reason, and 
because the argument was had at the close of the trial without the op- 
porttmity for counsel to prepare paper books, we will answer for 
incorporation with this opinion any requests for findings of fact or 
conclusions of law which counsel care to submit. 

It is an easy feat to caU up in our minds a picture of this grantor as 
he was. He is, however, dead, and nothing but a sense of duty would 
reconcile us to the wisdom or necessity of "drawing his frailties from 
their dread abode." To produce this portrait for inspection is not an 
agreeable or an easy task. To adequately portray his "progress" would 
require the genius and the pencil of a Hogarth. The common speech 
of the people supplies us with a phrase which fits him as with a gar- 
ment. He was a "good for nothing." As a label of his character the 
phrase is just. To be understood as descriptive, emphatic emphasis 
must be placed upon the final word. The probabilities are he was a 
congenital fool. The further probability, reaching a normal certainty, 
is that he was never subjected in his childhood and early youth to that 
training and discipline which to one of his weak character was abso- 
lutely necessary to make him even passably decent. As soon as he was 
old enough to learn of them, he indulged himself in all the vices and 
follies within his reach. He ran the gamut of them all — sexual im- 
moralities, drunkenness, and vile drugs, which give their deluded vic- 
tims for a brief moment a horrid counterfeit of the joys of life. The 
consequence was, of course, his absolute ruin. He became a moral, 
tmental, and physical wreck, and at last presented that most disgusting, 
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if not pitiable, of all spectacles, a wom-out roue, cursed by desires 
which he could no longer gratify, and with nothing left to him except 
his egoism. He was throughout his whole career a most inane, prof- 
ligate, and prodigal spendthrift. He threw away all he had to any 
one who was unscrupulous enough to pick it up. He was the easy 
victim of the grossest and clumsiest of frauds. 

This was not because he had not the intellect to grasp and under- 
stand what he was doing, but because he was so egotistically indulgent 
of himself and so weak in character that he did not value what he 
had in hand, however great its value might be, in comparison with the 
gratification of the slightest whim of desire, no matter how trivial the 
object of his desire mi^ht be. This made of him an easy mark. There 
was no limit to the extent of the fraud whidi could be imposed upon 
him, other than the moderation of the one who fleeced him. This is 
disclosed by many of his transactions. He was; indeed, able in some 
of his financing to get in the position of having accomplished the im- 
possible feat of borrowing large sums of money, running into thousands, 
from people who in the first place had not a dollar to loan him, and 
in the second place would not have advanced him a nickel. The evi- 
dence clearly shows that to have saved him from robbery in one trans- 
action would merely have preserved what he had to become the loot 
of the next despoiler whom he encountered. If it were possible to 
have turned back into his estate any share of his interest in his fa- 
ther'is estate, there would be grave danger it would go to those who 
have no just title to any of it. 

The effects, physical, mental, and moral, of his indulgence in drink 
and vile drugs, are well described by Dr. Attex as those which al- 
ways befall the victims of such vicious habits. When under their in- 
fluence he was the subject of delusions and hallucinations. The after 
effects sent him into the horrors of a depression of spirits from which 
he could think of no relief except a resort to reindulgence in what had 
produced that condition. The delusion of being pursued remained 
with him for longer and longer periods. There never was a time, how- 
ever, at least before the time of the contract of sale now under in- 
vestigation, when, except while under the direct influence of intoxi- 
cants or drugs, he had not the intellectual capacity required for the 
transaction of any business act. 

There is absolutely no evidence that the defendant knew or had rea- 
son to suspect that it was dealing with a man whose capacity was 
even open to question. The fact is, however, that he was of that 
t)T)e of hopeless irresponsibles that no one, no matter how high their 
character or unsullied their reputation, could have a voluntary deal-, 
ing with him, without paying the penalty of being deemed by all who 
knew the grantor of being unscrupulous simply because of having 
had a business dealing with him. It would have been taken for grant- 
ed, by those who knew Moore, that no one, unlciss their duty absolute- 
ly required it, would have any dealings with him, unless their pur- 
pose was to rob him. Even those who were parties to this transac- 
tion, unimpeachable as they have always been in character and repu- 
tation, are saved from this impeachment solely by the fact that they 



Digitized by VjOOQIC 



938 243 FEDERAL REPORTER 

did not treat him unfairly. In this is presented the whole merit of 
the defense and the weakness of the case against this defendant. The 
following findings and conclusions justify a dismissal of the bill : 

1. The grantor had amply sufficient intelligente to understand all he 
was doing and to comprehend the effect of any bargain he was about 
to make. 

2. He was, however, so weak in character, and so blinded by the 
strength of his impulse to gratify his desires, and so dominated by 
the egoism which made nothing of value in comparison with the grati- 
fication of his merest whim, tfiat he invited himself to be defrauded 
by every person of evil design with whom he came in contact. 

3. The defendant dealt with him without ki^owledge or suspicion 
that he was an incapable, and without anything appearing in the course 
of the transaction which gave notice or warning of his true char- 
acter and business capacity. 

4. There is nothing in the contract of sale from which it would 
appear that the grantor had been overreached, and no averment based 
upon the evidence before the court that any advantage in purpose or 
result had been taken of him. 

5. The grantor was so far an incapable, and so far incompetent 
in fact to enter into any contract, that one made by him which was 
greatly and unduly to his disadvantage might be presumed to be the 
product of a fraud practiced upon him. 

The, bill is dismissed, with costs to defendant, and a formal decree 
to this effect may be submitted. 

Questions as to the competency of some of the witnesses and as 
to the admissibility of some of the evidence were raised at the trial. 
In accordance with the wish of counsel, the decision of all such ques- 
tions', except in one or two instances, was reserved. We have not 
thought it necessary to discuss the competency of any of the wit- 
nesses who testified under objection, or. any of the evidence which 
was admitted under a like objection, because the findings of facts 
made have been reached independently of and without regard to all 
such testimony and evidence. The question of the competency of 
the witnesses who did not testify, or of the admissibility of the evi- 
dence which was rejected, was not discussed at the argument We 
do not mean that the questions were waived, because there were other 
reasons for not discussing them. The undue length to which this 
opinion has already been drawn out is a reason, however, for us to 
leave all such rulings to vindicate themselves, or to the support of 
the counsel in whose favor the rulings were made, respectively. 
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VANIER V. SWETT. 

(IMfitrict Court, D. Maine. June 30, 1917.) 

No. 371. 

1. Master and Servant ^=»101, 102(8) — Appliances and Places fob Wobk — 

Deobee of Cabe. 

Ad employer was bound to exercise tbe care of a reasonably prudent 
man In providing bis employes wltb safe and suitable materials and ap- ^ 
pliances for carrying on tbelr work and a safe place In wblcb to perform 
tbe work. 

2. Masteb and Servant <&=>116(1), 190(12) — Liabujtt fob Injubies — Scaf- 

folding — Delegation of Dxjty to Fellow Sebvant. 

Tbougb, wbere a structure Is erected by workmen from material fur- 
nlsbed by tbe master, and tbe master bas no control of tbe construction, 
be Is not liable for Injuries sustained by reason of defects In tbe struc- 
ture, if be bas used tbe care of a reasonbly prudent man In tbe selection 
of suitable material, the rule does not apply if tbe employer undertakes 
to fumlsb the, scaffold for tbe men, who are to work tliereon, and in such 
case tbe duty is one of tbe master's positive duties, wblcb cannot be dis- 
charged by the substitution of a competent agent, and the negligence is 
the negligence of tbe master, without regard to the rank of different em- 
ployes. 

3. Masteb and Sebvant «=»116(1) — ^Ljabilitt fob Injubies— Defective 

Bbaoes. 

Wbere a foreman in charge of ship carpenter work in tbe bold of a ship 
selected f^om a large pile of similar sticks the timber to be used in con- 
structing braces, and sent into the bold of tbe vesel tbe exact number of 
pieces required for tbe braces, with tbe intent and expectation that they 
would be used, the employer could not defeat liability on the theory that 
it purchased the lumber from a reputable dealer and permitted the work- 
men to make their own selection. 

4. Masteb and Sebvant <@=»185(19) — L-iabilitt fob Injubies — Inspection — 

Delegation to Pellow Sebvant. 

Where the master retains control of the work, gives directions in refer- 
ence to the manner of doing it, and selects the material, the duty of in- 
spection is imx>o6ed upon him, and if he attempts to delegate such duty 
to a fellow workman, the person so delegated becomes bis vice principal, 
and the master is responsible for the negligence of such vice principal. 

5. Masteb and Servant <@=»279(1) — Actions fob Injubies — Competency of 

fobeman — bvidbn ce. 

In an action for injuries caused by the breaking of a brace on which 
.plaintiff was working in the hold of a ship, wbere the^ evidence showed 
that the brace was of short leaf Southern pine In a dozy condition, con- 
taining knots, and there was expert testimony that lumber of this chai^ 
acter was brittle and liable to break when exposed to a sudden Jar, but 
the foreman who selected the timber for the braces testified that he did 
not know any difference between short leaf pine and long leaf pine, that 
he ordered the lumber taken from a pile Just as It came, and that he sent 
into the hold any piece of lumber that the employer furnished, the evi- 
dence did not show that tbe foreman had a sufficient knowledge of lum- 
ber and a sufficient appreciation of his duty to be intrusted with control 
of the work. 

6. Master and Sebvant <&=>235(7) — ^Liability fob Injubies — Duty of In- 

spection. 

Wbere the lumber for braces on which an employ^ was working was 
furnished by the employer, the employ^ was Justified in assuming that it 
was reasonably safe and suitable and had been properly inspected, and 
was not required to examine the braces for himself. 

^=»For other cases see same topic ft KEY^NUMBER in all Key-Numbered Digests ft Inflezes 
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7. Master and Servant ^=>281(8) — ^Actions fob Injuries — Evidsncb — Oor- 

TBIBUTOBT NeQUGENCE. 

In an action for injuries to an employ^, caused by the breaking of a 
brace on which he was working in the hold of a ship as he was in the act 
of turning for the purpose of descending, evidence held not to show by a 
preponderance that he was contributorily negligent in attempting to so 
down the brace as he did. * 

In Admiralty. Suit by Joseph Vanier, Jr., against Clinton T. Swett 
Decree for libelant. 

Henry Cleaves Sullivan and Benjamin Thompson, both of Portland, 
Me., for libelant 

Wm. H. Gulliver, of Portland, Me., for respondent 

HALE, District Judge. This suit is for personal injuries alleged 
to have been received by the libelant while employed as longshore- 
man, in ship carpenter work, fitting up the steamship Virginia, pre- 
paratory to her loading grain, while lying at a wharf in Portland har- 
bor. The respondent was under contract with the master of the steam- 
ship to furnish labor and materials required in erecting shifting boards 
to fit up the steamship for loading a cargo of grain. The steamship is 
a large vessel, so constructed in her lower hold, with iron stanchions 
about three inches apart, that two-inch planks can be put in between 
them, extending, fore and aft, the whole length of the several holds. 
After these shifting boards had been put in position, uprights or breast 
boards were secured to them. On each side of these breast boards 
were two braces, constructed of timber four inches by six, extending 
from the breast boards to the wings of the ship, to hold the shifting 
boards in place, and to prevent the shifting of the cargo while the 
ship is at sea. These braces were prepared in the ship's hold. After 
each brace had been constructed, one end of the brace, the nose, as it 
is called, was beveled off so as to rest against the breast board. The 
other end was so beveled as to adapt itself to the wing of the ship. 
Each brace was put in place by hoisting up one end into position, so 
that the nose of the brace rested against the breast board, at the point 
where it was to be secured. The in-board end, or nose, of the brace, 
was then secured to the breast board by nails and by cleating across the 
top and along the sides. To do this work, one of the men was ac- 
customed to carry the in-board end up a ladder, place it in position, and 
then get onto the brace and sit astride of it, while securing the in-board 
end and cleating it On the morning of November 29, 1915, about 8 
o'clock, the libelant, while in the employ of the respondent, was doing 
this service, and was sitting astride the brace within three or four feet 
from the top. After completing his work, he had started to turn around, 
preparatory to coming down off the brace, intending, as he testifies, 
to lower himself from the upper brace to the lower brace, and then 
to descend, with his hands on the upper brace, and his feet on the lower 
brace, which had already been placed in position, some seven feet below 
the upper brace, secured to the breast board and to the skin of the ship 
in the same way the upper brace was secured. While backing down 

^=9For 9th9T cases sm same topic ft KEY-NUMfi£R in aU Ksy-Numbared DigaaU ft Indcxei 
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on the upper brace, preparatory to lowering himself to the lower hrace, 
the upper brace broke, five to seven feet from the breast boards, caus- 
ing the libelant to fall into the lower hold, and causing the injuries for 
which he seeks to recover. 

[1] The pleadings and proofs show that the work was being carried 
on under the respondent's directions, acting through Mr. li)ignons, 
his foreman, who selected the material with which the work should be 
done and ordered it sent into the hold of the vessel ; that the foreman 
determined what part of the lumber should be used in the hold, and 
directed with reference to the manner of carrying on the work. The 
respondent was bound to exercise the care of a reasonably prudent 
man in providing the men with safe and suitable materials and appli- 
ances for carrying on their work and a safe place in which to per- 
form the work. He contends that the evidence brings the case within 
that class of cases which hold that a master, who has provided an 
ample supply of appliances and materials to be used in construction, 
is not expected to stand over each servant every minute to discover 
any defect in good material; that the master must employ competent 
men to take charge of the Work, and must furnish enough suitable 
material, out of which the duty devolves upon the workmen to select 
material for their use in carrying on the details of the work. The re- 
spondent urges that he undertook only to furnish materials, sufficient 
in kind and suitable in character for the work, and that the negligence 
in selection, if any, was the negligence of the libelant's fellow serv- 
ants. He therefore relies upon the law as stated in Colton v. Richards, 
123 Mass. 484; McCarthy v. Claflin, 99 Me. 290, 59 Atl. 293"; Shear- 
man & Redfield on Negligence, § 195. He contends that whatever 
fault there was in the wood formed a latent defect ; that the material 
was purchased from a reputable dealer, and there was no duty on the 
part of the respondent to make particular inspection; but that he 
might properly rely upon his employes and servants to make such se- 
lection as was necessary for carrying on the work. Pellcrin v. In- 
ternational Co., 96 Me. 388, 52 Atl. 842; Roughan v. Boston & Lock- 
port Block Co., 161 Mass. 24, 36 N. E. 461 ; Reynolds v. Merchants 
Woolen Co., 168 Mass. 501, 47 N. E. 406; FuUer v. N. Y., N. H. & H. 
R. R., 175 Mass. 424, 56 N. E. 574; Patton v. Texas & Pacific Rail- 
way Co., 179 U. S. 663, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Texas & Pa- 
cific Railway Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct. 707, 41 L. Ed. 
1136; Frame v. Houston (N. H.) 100 Atl. 545. 

[2] It is true that, where a structure is erected by workmen from 
material furnished by the master, such master, having no control of 
the construction, is not liable for injuries sustained by workmen by 
reason of defects in the structure, if he has used the care of a reason- 
ably prudent man in the selection of suitable material. There is a 
class of cases which holds that. When an employer furnishes proper 
material for a structure such as may be built by unskilled workmen, 
and the workmen themselves construct it as part of the work they 
undertake to perform, and in accordance with their own judgment, the 
employer is not liable for injuries sustained by a workman while sub- 
sequently using the structture^ and io consequence of negligence in its 
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.construction; the reason being that such structures do not require 
greater knowledge, or the exercise of more skill, than is usually pos- 
sessed by the ordinary mechanic. American Shipbuilding Co. v. Lor- 
enski, 204 Fed. 39-42, 122 C. C. A. 353. 

But, as Mr. Justice Lurton said, in Chambers v. American Tin 
Plate Company, 129 Fed. 561, 562, 64 C. C. A. 129, 130, where the 
subject of the contention was a certain scaffolding: 

"The rule Is quite otherwise If the employer himself undertake to furnish 
such scaffolding for the men who are to work thereon. In such case the duty 
is one of those. positive duties of the master toward the servant, which cannot 
be discharged by the substitution of a competent agent. The act or service to 
be done is that of furnishing a reasonably safe place or appliance, and negli- 
gence in the doing of such a service is the negligence of the master, without 
regard to the rank of different employes." 

[3, 4] After examining the proofs, I am of the opinion that the case 
comes within the rule stated by Judge Lurton. The whole testimony 
taken together does not justify me in finding that the respondent is 
relieved from liability, for the reason that he purchased lumber of 
reputable dealers and sent into the hold of the steamship large quan- 
tities from which the workmen were to make selection, and that tiiere- 
fore the burden was left upon tlie workmen to see that proper ma- 
terial went into the braces. The evidence leads me to the conclu- 
sion that the respondent assumed the duty of selecting the material 
and performing the work, and that the lumber which went into the 
construction of the defective brace was selected by the foreman from 
a large pile containing similar sticks of timber, and was sent down by 
the foreman into the hold of the ship for use ; that, instead of tliere 
being a large quantity sent down into the hold where this brace was 
made, there were sent into this hold only eight pieces of 4x6 timber, 
just enough 'to make the four braces required in this hold, and that 
those pieces were sent with the intent and expectation that they would 
be used ; that in the general conduct of the business no effort was 
made by the foreman to have the man bringing the lumber from the 
wharf to the ship select pieces suitable for the special work to be done, 
but that they were told to take the lumber "just as it came from the 
pile" ; that the lumber selected in this way was loaded by the workmen 
on trucks and wheeled down the wharf abreast of the hatch, where 
it was to be used ; and that it was tlie custom of the foreman to stand 
by the hatch when the lumber was lowered into the hold. The an- 
swers to the formal interrogatories attached to the libel, and other 
testimony, leads me to believe that no inspection whatever was made 
of the lumber before it was sent down into the hold. The foreman 
testifies that, when this stock from which the brace was made was 
lowered into the hold, he was standing near the hatch; that he did 
not see anything happen in the hold which would break the stick, and 
he knew that it was the kind of lumber that breaks easily; it had 
large knots in it, which are indications that it would break easily; 
but that, in spite of all this, he did not make any inspection of it when 
it went into the hold. In cases where the master retains control of 
the work, gives directions in reference to the manner of doing it, and 
selects the material, -the duty of inspection is imposed .upon Qie mas- 
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ter; and if he attempts to delegate such duty to a fellow workman, 
the person so delegated becomes his vice principal, and the master is 
responsible for the negligent act of such vice principal as if the act 
were his own. 

In Lafayette Bridge Company v. Olsen, 108 Fed. 335, 47 C. C. A. 
367, 54 L. R. A. 33, the court held: 

"A bridge company owes a positive duty to Its employes engaged In building 
a steel bridge over a river, the materials and parts of which are supported by 
a temporary wooden structure during the work, to furnish timbers for such 
structure which are reasonably fit for the purpose, and to have the same in- 
spected by a person having the requisite technical knowledge and experience to 
qualify him for the duty. Where, in such a case, no inspection was made, but 
the timbers and plank used were selected from a larger quantity by common 
workmen, by direction of the foreman in charge of the work, fhe company is 
liable for the death of a workman, caused by the breaking of a defective 
plank, which was required to support a heavy load, the unfitness of which 
would have been disclosed by a proper inspection by a competent person, but 
was not apparent to an unskilled man." 

In speaking for the Circuit Court of Appeals, Seventh Circuit, Judge 
Jenkins said: 

"If the duty of inspection was delegated to the foreman in charge of the 
work, it was not performed. He instructed common laborers to select the 
plank, and to pick out the best. Such selection, however, is not the inspection 
which duty to the servant required. The common laborei* might form some 
. judgment between two sticks of timber, and select the better one as they ap- 
peared to his uninformed and Inexperienced mind ; but he could not discover 
that which required for its ascertainment technical knowledge of woods and 
the ripened Judgment of an expert. There is no evidence of inspection by 
principal or by vice principal; and, failing therein, the master is chargeable 
with knowledge of such defects as would have been ascertained by pr(H)er In- 
spection by a competent person." 



See Twodey v. Swift, 163 Mass. 273, 39 N. E. 1018; Axkerson 
V. Dennison, 117 Mass. 407; Northern Pacific R. R. Co. v. Herbert, 
116 U. S. 642-643, 6 Sup. Ct. 590, 29 L. Ed. 755 ; Snow v. Housatonic 
R. R. Co., 8 AUen, 441, 85 Am. Dec. 720; Farrell, Adm'x, v. Eastern 
Machinery Co. 77 Conn. 484, 59 Atl. 611, 68 L. R. A. 239, 107 Ajn. 
St. Rep. 45. 

[5] In the case at bar, the evidence leads me to believe that the tim- 
ber used for the brace in question was unsuitable for the use intended 
for it, and that its unsuitability could have been discovered by a com- 
petent examination by an experienced man. This piece of timber 
was of short leaf Southern pine in a dozy condition, containing knots; 
and it is shown by expert witnesses that lumber of this character is 
brittle and liable to break when exposed to a sudden jar, such as being 
thrown off a wagon. Counsel have brought before me a case which 
is of interest, as bearing on the facts, if not upon the law, of the 
case before me. In Banner v. Wells, Appellant, 248 Pa. 105, 93 Atl. 
871, Mr. Justice Frazer, speaking for the court, referred to the use 
of unsuitable timber in the construction of a scaffold which formed 
the subject of contention. He said: 

"Each witness of plaintiff, who was questioned regarding the use of *short 
leaf* or 'bull* pine, said such material was unsuitable for scaffolding purposes 
under the cdrcumstances of this case, and was referred to by the witnesses as 
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[being] the 'cheapest grade of lumber,' *t»d timber/ and that short leaf pine 
T^&s used because 'we did not have any long leaf/ " 

[8] In the case before me, the foreman testifies that he did not 
know any differeijce between short leaf pine and lon^ leaf pine, and 
that he ordered the lumber to be taken from the pile "just as it came," 
and that he "sent down into the hold, for the men to work with, any 
piece of the lumber that Mr. Swett orders onto the wharf." The tes- 
timony does not induce the belief that the foreman had sufficient 
knowledge of lumber, and sufficient appreciation of his duty, to be in- 
trusted with the labor and life of men committed to his charge. The 
libelant had no reason to rely upon his own knowledge of the strength 
of the timber. He had no such knowledge; his fellow workmen in 
the hold had no such knowledge. Whether or not they made any 
examination of the timber put into the braces made by them is, at 
law, of no consequence, under the state of facts in this case. The 
respondent having furnished the lumber for the braces, the libelant 
was justified in assuming that it was reasonably safe and suitable, and 
had been properly inspected. Nor is it important to inquire whether 
or not the fellow servants of the plaintiff were negligent (Ameri- 
can Shipbuilding. Co. v. Lorenski, 204 Fed. 39-44, 122 C. C. A. 353, 
supra; Felton v. Harleson, 104 Fed. 737, 44 C. C. A. 188), for the 
testimony is convincing that the injury was caused by* the negligence 
of the respondent. 

The whole testimony, taken together, leads to the inevitable con- 
clusion that the respondent failed in his duty to. select proper ma- 
terial for the timber used by his servants in making the brace in ques- 
tion, and that he also failed in his duty to inspect such timber as he 
furnished before it went into the hold for .use in making the brace, 
and that the injury to the libelant resulted from such negligence. 

[7] Was the libelant also at fault? From his testimony, he was 
sitting 3% or 4 feet from the in-board end of the brace. He had 
just finished securing the in-board end of the brace, and cleating it. 
He says that, after he got through putting in the cleats around the 
nose of the brace, he started to put his hatchet in his belt; that he 
was going to descend down to the skin of the ship; that he was in- 
tending to lower himself from the top brace to the second brace, and 
from the second brace to the ship. He adds that this was the custo- 
mary way of getting down. He says he had worked out on the brace, 
"no more than a foot," "just enough to turn around," and that he had 
just pushed himself out, in the act of turning around, when the brace 
broke, and that his intention was to go down by reaching his hands 
up and steadying himself by the upper brace, and thus proceeding 
down, with his feet on the lower brace. There is some evidence that 
this was the way others had been accustomed to go down. If the 
libelant had waited a short time, he could have made use of a ship's 
ladder somewhere about the premises, and there were other ways by 
which he could have descended. There is some evidence tending to 
show that a warning or reminder was given to him by the foreman, 
in reference to the unsafety of going down in the way he did. He 
says he did not hear anything of this kind. It is not important whether 
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he did or not. The whole situation was as apparent to him as to any- 
body. 

At the hearing of the cause I was inclined to think the question of 
the negligence of the libelant a close question. Upon examining care- 
fully all the testimony relating to this question, I cannot say that it 
is proved by a preponderance of evidence that the libelant was guilty 
of contributory negligence in attempting to go down the brace as he 
did. I think it my duty to give the libelant the benefit of whatever 
doubt the testimony may raise. It is quite clear, also, that there was 
no negligence on his part, as charged by the respondent, in failing to 
make any inspection of the lumber used in construction, or in any 
other matter brought to my attention. 

It is urged by the libelant that the question of contributory negli- 
gence of the libelant is not properly brought before the court by the 
pleadings ; but I prefer to treat it as though an amendment had been 
seasonably filed and the matter brought formally before me. 

I conclude, therefore, that the respondent was negligent as charged 
in the libel, and that the libelant was injured by reason of the re- 
spondent's fault; that he was not guilty of contributory negligence, 
and was not at fault. 

A decree may be entered for the libelant 

The libelant recovers costs. 



PUGET SOUND TRAC5TI0N, LIGHT & POWER CO. t. WHITLEY et al. 

(District Court, W. D. Washington, N. D. July 25, 1917.) 

No. 131-B. 

1. ToBts ^=9lO — Oboanization or Labor. 

The right to employ labor and the right to be eii]t>loyed is inherent, 
and an organization of laborers, intended merely to regulate their own 
conduct wiUi respect to legitimate competition, is legal. 

2. Courts ^=»32ft— Federal Courtr— Jurisdiction. 

When diversity of citizenship appears, and the property rights of a 
street railroad company, which were very valuable, were involved, in a 
suit to obtain protection from striking employ^, the fedeial court has 
jurisdiction. 
8. Injunction ^=»137(2)— Temporary Injunctions— Strikes. 

A street railroad company filed a complaint in the federal court pray- 
ing an Injunction restraining numerous defendants and all persons com- 
bining or confederating with them from interfering vrlth its employ^ In 
the operation of Its street cars. The complaint showed that the property 
rights of the company were involved, and an ex parte petition for a tem- 
porary Injunction alleged that defendants and other strikers prevented 
the operation of the company's cars, but failed to show that the picketing 
done by the strikers and others was unlawful. Affidavits filed In support 
of the application showed that mobs of strikers and their sympathizers 
prevented the operation of street cars, and that the police protection 
was insufilcient, but did not In any way show that defendants were the 
leaders of any organization which resorted to violence to prevent tho 
operation of the company's cars. Held, that in such ease the company's 
remedy was to apply for police protection to the proper executive, and 
an injunction, whereby the con^any's property would be protected bv 
federal marshals, should be denied. 

^s»For other cases lee Mune topic ft KBT-NUMBBR in all Key-Number^ Dlgesto ft Indexes 
243 F.— 60 
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In Equity. Bill by the Puget Sound Traction, Light & Power Com- 
pany, a corporation, against A. A. Whitley and others. On ex parte 
application for a temporary injunction. Application denied. 

James B. Howe, of Seattle, Wash., and Clinton W. Howard, of 
Bellingham, Wash., for plaintiff. 

NETERER, District Judge. The plaintiff moves the court, ex parte, 
on its complaint and sustaining affidavits, for a temporary injunction — 
**eDjoinlng the defendants, • • • and aU persons whomsoever combining 
or confederating with them, ♦ ♦ ♦ f or the purpose of carrying out the 
same objects and interfering with the plaintifif, from interfering with the em- 
ployes of the plaintifif in the operation of the plaintiff's street cars in the city 
of Seattle, their fumilies, relatives, and associates, and from interfering in any 
manner whatsoever with any property of the plaintiff; from picketing, by 
means of violence^ by intimidation, opprobrious epithets, and from doing any 
of the acts complained of in the complaint ; ♦ ♦ ♦ »» and *that the court 
forthwith appoint, or cause to be appointed, a sufficient nt&mber of United 
States marshals to protect the employ te of the plaintiff and the i^aintiff in 
the operation of the plaintiff's street cars in the city of Seattle, and in the 
preservation of the plaintiff's property, and also such as shaU be sufficient to 
protect all of the plaintiff's employes from any of the acts by the defendants 
or any other persons complained of in the complaint." 

The motion was presented day before yesterday at 12 :30 p. m., at 
the time the court suspended for luncheon. During the lunch hour the 
bill of complaint and supporting affidavits were cursorily examined. 
On the convening of court, at 2. p. m., the matter was taken up, at 
which time the court stated that it appeared that the relief demanded 
was executive rather than judicial, and that the matter of law enforce- 
ment was a matter for the executives of the city and the state, and a 
responsibility which the court should not be asked to assume. Counsel 
requested permission to present authorities in support of their posi- 
tion, which was granted. At the conclusion of the argument iri the 
motion to remand in the case of State ex rel. City of Seattle v. Puget 
Sound Traction, Light & Power Co., at 3 :30 p. m. yesterday, the mat- 
ter was again called to the court's attention, and the following au- 
thorities cited: Sailors' Union of the Pacific v. Hammond Lumber 
Co., 156 Fed. 450, 85 C. C. A. 16; Tri-City Central Trades Council 
V. American Steel Foundries, 238 Fed. 729, 151 C. C. A. 578; John 
Bogni V. Govannia Perotti, 224 Mass. 152, 112 N. E. 853, L. R. A. 
1916F, 831 ; American Steel & Wire Co. v. Wire Drawers' & Die 
Makers' Unions (C. C.) 90 Fed. 598 and 608; Gompers v. Buck's 
Stove & Range Co., 221 U. S. 418, at 439, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. (N. S.) 874; Stephens v. Ohio State Tel. Co. (D. C.) 
240 Fed. 759. 

It is strongly urged that this court can afford the remedy to settle 
the strike now pending on complainant's lines in the city of Seattle, 
and that the orders of this court would be obeyed, and that, if the order 
is not granted, the parties could not be responsible for the conse- 
quences. 

This court has never hesitated to issue any or all orders or decrees 
which in good conscience should be granted. It has not, nor does it 
now, shirk responsibility. The decrees of courts are respected be^ 
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cause they are issued, or should be issued, only when it is clearly cs 
tablished in the mind of the chancellor that the property rights of the 
complainant are beinj^ violated' by the parties charged. In Alaska S. 
S. Co. V. Longshoremen's Ass'n (D. C.) 236 Fed. 964, called to the 
court's attention, plaintiff was clearly in the right, and it was apparent 
that the court and the parties understood each other. In the jitney 
case, presented a few days ago, it was made clearly to appear that the 
franchise rights of the plaintiff were infringed upon, and the order of 
the court was immediately obeyed, and the hope is indulged that the 
parties in that case understand each other. 

[1 ] The right to employ labor, and the right of labor to be employed 
is inherent and universally recognized by the courts, and emphasized 
by Judge Gilbert in Sailors' Union of the Pacific v. Hammond Lum- 
ber Co., supra ; and, as stated in the Longshoremen's Case, supra, 236 
Fed. at page 970: 

"It Is not unlawful for persons to combine merely to regulate their own con- 
duct with relation to legitimate competition, although others may be indirectly 
affected thereby. The right of property and liberty of action is guarantied by 
the Constitution of the United States to every citizen of this country, and is 
not confined to political rights, but extends to activities in and about the daily 
business of life, whether it be of employ^ or employer. The laborer may or- 
ganize for protection, and his privilege to work for whom and when he de- 
sires is granted, and the right of the employer to employ whom he elects at a 
satisfactory price is not denied, and neither can secure more, and must not 
accord less." 

And at page 969 of 236 Fed. it is said : 

''Organized labor is organized capital, consisting of brains and muscle, and 
has as lawful a right to organize as have the stockholders and olllccrs of cor- 
porations who associate and confer together with relation to wages of employes 
or rules of employment, br to devise other means for making their invest- 
ments more profitable. Organized labor and organized capital have equal law- 
ful rights to associate, consult, and confer. with relation to wages and rules of 
employment." 

Justice Lamar, in Gompers v. Buck's Stove & Range Co., 221 U. S. 
418, at page 439, 31 Sup. Ct. 492, 497 (55 L. Ed. 797, 34 L. R. A. [N. 
S.] 874), said: 

"Society itself is an organization, and does not object to organizations for 
social, religious, business, and all legal purposes. The law, therefore, recog- 
nizes the right of worklngmen to unite and to invite others to Join their ranks, 
thereby making available the strength, influence, and power that come from 
such association." 

The employe and the employer each have their functions, their re- 
spective duties and obligations. Neither may trangress the right of 
the other, and a court of equity .will not be moved unless the rights of 
one of the parties are violated, or, by the conduct of one or toth of 
the parties, the interests of the greater party, the public, which is 
always the sufferer during a strike, needs the court's strong arm. The 
court may not be used as a strike-breaker by either party, by with- 
holding from one party orders or decrees to which it is clearly entitled, 
or grantii^ orders ex parte, where it is not made clearly to appear 
that the rights of the complainant are being infringed by the defend- 
ants. 
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Judge Hammond used this language on page 603 of 90 Fed., Amer- 
ican Steel & Wire Co. v. Wire Drawers' & Die Makers' Unions, supra: 

"Nor do I overlook the forcible argument and snggestlon of counsel that 
practically, In a case like this, a preliminary injunction ends the strike. If 
you 'break the strike* by a preliminary injunction, it is urged, there is nothing 
more to litigate about This may be true if the strike be then wholly aban- 
doned, but otherwise it is not true, and its chief force is in the grave duty im- 
posed on the court of careful consideration to see that no preliminary or oth- 
er injunction issues unless according to the law and right of the case. That re- 
sponsibility is not oppressive in its weight, as it should not be, for the reason 
that no court can or should shirk it, whatever others may be allowed to do in 
other branches of governmental action, but is always felt alike in all cases as 
a potential inducement to Careful judgment, whether at the final hearing or 
on interlocutory application. Yet a court is not 'a strike-breaker,* as one of 
the affiants has been denominated, and is not engaged in that business, as 
such, whether it be a state or federal court, and Its duties are not properly to 
be administered on any such suggestion. If that should he the effect of a pre- 
liminary injunction, or of a final decree, for that matter, it is only because the 
defendants voluntarily will have it so, and prefer to abandon all rightful ac- 
tion in maintaining their organized strike, because they cannot act wrongfully, 
or, at least, cannot do those things which are pronounced wrongful by the 
courts. But for that abandonment the courts are in no wise responsible; nor 
should that fact influence its judgmen^. What is really the outcome of the ar- 
gument, in its logical effect, is that, if strikers cannot decide for themselves 
what is right and what is wrong, they must abandon the strike. But it is ap- 
ijarent. on a moment's reflection, that no class of the community has, can have, 
•or should have that power. Strikers would be. Indeed a favored class if it 
were conceded to them. And happily, they do not ask it, but yield cheerful and 
ready obedience to the law as declared by the courts." 

[2] This court has jurisdiction when diversity of citizenship ap- 
pears, and the amount involved is in excess of $3,000, and property- 
rights of the complainant are invaded. 

[3] At the time that this matter was briefly presented to the court, 
I was impressed with the fact that this petition should be presented 
to another tribunal. A careful reading of the complaint and' affidavits 
confirms that conclusion.- The duties of the court are judicial, and 
not executive or administrative, except as an incident. The evil com- 
plained of, as it appeared to me, was the assembing of a large number 
of persons who are not parties to this action, and the doing bv them 
of some untoward acts towards the street cars of the complainant, 
these defendants not being directly charged with such conduct, and 
that the remedy needed was police protection and not the aid of the 
equitable arm of this court; and that this court cannot undertake to 
govern this city or this part of the state by injunction, and should 
not direct the United States marshal to man the cars of the complain- 
ant, covering a railway system in the city of Seattle of 200 miles; 
and the court will take judicial notice of the fact that a. strike* is pend- 
ing in the city of Tacoma on the street railway system which is under 
the same general supervision, and that strikes are pending likewise 
in many other industrial concerns in the Pacific Northwest; and, if 
this court would require the marshal to police the street cars, might 
it not. by the same token, be required to police every shinglemill, 
sawmill, logging camp, or industrial concern within the district, 
where the parties concerned may be citizens of another state or coun- 
try. There is a vast diflPerence between protecting the property of 
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a nonresident against the depredations of an individual or an associa- 
tion of individuals who are directly engaged in damaging or destroy- 
ing the property of another, and the conduct of a large number of per- 
sons associating in a public place, whose purpose may be to invade 
the rights of another, but who may ^not be directly charged with par- 
ticular or specific acts. A line of demarcation must be made between 
the conduct of an individual or association of individuals engaged in 
a specific purpose or object, and the conduct of a large number of 
persons, sometimes denominated, and in the complaint referred to, as 
a "mob." As against the one application may be made to the court, 
and, in the exercise of sound discretion, be afforded relief. But the 
other clearly comes within the police power of the city, state, or na- 
tion. 

An examination of the bill of complaint and the supporting affida- 
vits in this case discloses that there are 89 persons named as defend- 
ants. It is alleged that the complainant is a Massachusetts corpora- 
tion, the owner of many franchises in the city of Seattle, set out by 
title; that a certain dispute has arisen between the employes of the 
plaintiff and the plaintiff company. It is further alleged that : 

"Iq accordance with the following proyislon of the plaintlflTs franchises un- 
der which the street railways herein mentioned were constructed, maintained, 
and operated, to wit: *aiiat if any dispute shaU at any time arise between the 
said grantees, their successors or assigns, and their employ^, as to any matter 
of employment or wages, such dispute shall be submitted to arbitration. The 
grantees, their successors and assigns, and th^ir employte,^ shall be parties to 
any submission, and shall be entitled to be heard by the arbitrators, and any 
award, when made, shall be binding and conclusive, for the period of one year 
from its date upon the grantees, their successors and assigns, and upon their 
employes.' " 

That a request was made by the employes for arbitration, and said 
request was acceded to by the plaintiff and arbitrators appointed, but 
that the strike followed notwithstanding such agreement to arbitrate, 
and nothing was done thereunder. It is further alleged that the plain- 
tiff then sought other employes ; that on the morning of the 2()th of 
July plaintiff applied to the mayor of the city for protection, and "that 
the mayor announced that such protection would be given to the plain- 
tiff's employes and to the property of the plaintiff"; that plaintiff 
attempted to resume operations by starting two cars, upon each of 
which cars were two policemen, in the business section of the city, 
and when the cars were operated they were immediately attacked by 
a large and threatening mob, the windows of the cars were broken, 
missiles were hurled into the cars, and the lives and limbs of the plain- 
tiff's employes were endangered, and such operators denounced as 
"scabs"; that a number of policemen refused to give any protection 
to the plaintiff's employes or the plaintiff's property, and some of the 
policemen were stripped of their authority by their sergeant; that — 

"one of the police officers upon one of plaintiff's cars cursed plaintiff's opera- 
tors of the car upon which he was riding, denounced them as 'scabs,' and re- 
fused to give any protection, and a number of poUcemen so detailed mutinied 
and refused to assist in protecting plalntifiTs employ^ and plaintiff's property. 
The cars, owing to the violence of the mob, were prevented from being oper- 



Digitized by VjOOQIC 



950 248 FEDBBAL KfiPOBTEB 

a ted as had been intended, and were returned to the car bam. A great and 
threatening crowd gathered around the car bam, which was protected by a 
small number of policemen, and plalntiflT was advised by the police officer in 
command not to resume operations until he received additional reinforce- 
ments. ♦ ♦ ♦ Plaintiff again applied to the mayor of Seattle for police 
protection, and on the 21st inst plaintiff again resumed operation of its street 
cars upon one of its lines. A great mob attacked the car, threw the trolley 
from the wire time after time, the windows of the car were smashed, the car 
wrecked, and the operators badly beaten. The mayor, the police department, 
and the police endeavored faithfully to protect the employes of the plaintiff 
and the plaintliTs property, but were unable to cope with the mob, and the car 
was returned to the car bam. The violence of the mob was such that it was 
impossible for the plaintiff to give any further service upon its street railway 
lines, and, while the mayor of the city and many of the policemen hav^e en- 
deavored to give the protection promised the plaintiff, they were unable to 
cope with the situation." 

It is further alleged that: 

"The former employes of the plaintiff who left plaintiff's employment and 
refused to operate the plaintiff's street railway system are all citizens and 
residents of the state of Washington and of King county, and some of these 
men combined and conspired with other citizens and residents of the state of 
Washington and of the city of Seattle to forcibly prevent the resumption by 
plaintiff of street railway service in the city of Seattle upon the lines of the 
plaintiff. The plan of such combination and conspiracy was to congregate 
around the car barns of the plaintiff, and, by threats, violence, intimidation, 
and opprobrious epithets, to deter new employes of the plaintiff from entering 
such car bams and starting street cars therefrom over the street railways of 
the plaintiff in the city of Seattle, and to join with numerous other citizens of 
the state of Washington, when, such cars should leave such car bams and op- 
erate over the tracks of the plaintiff, to wreck such cars, remove the trolleys 
from the wires, assault and strike the operators operating such cars, denounce 
them as 'scabs,' apply various other opprobrious epithets to them, surround 
such cars with a mob, overpower the police detailed to give protection, and de- 
stroy such cars, and pursuant to such plan the defendants named in this com- 
plaint and many other persons, citizens and residents of the state of Washing- 
ton, did, on the 20th and 21st days of July, 1917, commit, act, aid and assist in 
the commission of the wrecking of the plaintiff's cars, beating the plaintiff's 
employes operating the same ; ♦ ♦ ♦ " 

— ^and that the defendants and numerous other persons, citizens of the 
state of Washington, whose names to the plaintiff are at the present 
time unknown, will continue to carry out the combination and conspir- 
acy by force. It alleges that plaintiff has taken steps to employ compe- 
tent street car operators who will be ready and willing to operate the 
street cars of the plaintiff in the city of Seattle, as soon as they can 
obtain protection, so that in the operation of such cars they will not 
be in danger of being killed or maimed by the defendants and cer- 
tain other citizens of the state of Washington, who have combined 
with the defendants to prevent the operation of such cars, and who, 
unless enjoined by this court and prevented by officers acting under 
the authority of this court, will attack such operators of the cars of 
the plaintiff and kill and maim them and destroy the street cars which 
they attempt to operate. It is then alleged that : 

"The defendants and certain other citizens of the state of Washington who 
have combined with them to prevent the operation of the plaintiff's street cars 
in the city of Seattle as hereinbefore set forth, have, pursuant to their combi- 
nation and conspiracy, adopted the plan of notifying by telephone some of the 
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faithful employ^ of the plaintiff, and the families of such employ^, that such 
employ^ will be killed If they remain faithful to the plaintiff, and they con- 
tinue to make threats to the families of such faithful employes for the purpose 
of breaking down the moral courage of such employes and their families, and 
for the purpose of terrorizing their families, hiding thereby to compel such 
employ^ to leave the service of the plaintiff. As part of the same combination 
and conspiracy the defendants, acting through certain of their agents and con- 
federates, have prevented the delivery of provisions and other supplies to the 
car bams of the plaintiff, using force and violence for that purpose, with the 
object of preventing the plaintiff from provisioning its employ^ at such bams, 
and the defendants and their confederates will, unless enjoined by the court,' 
continue to telephone threats and to do such acts for the purpose of terroriz- 
ing the families of the plaintiff's employ^ and starving out such employes of 
the plaintiff at Its car bams and other places where such employ^ are and 
may hereafter be located ; ♦ • ♦ " and that "the defendants will also con- 
tinue to picket the car barns and property of the plaintiff for the purpose of 
preventing ingress and egress from such property by the employes of the plain- 
tiff and those seeking employment, and such picketing will not be conducted 
peaceably, but will be carried on with threats, opprobrious epithets, applying 
the word *scab' to the employ^ of the plaintiff and those seeking employ- 
ment ; ♦ ♦ ♦ " and that "the inability of the authorities of the city to con- 
trol such mob and the defendants, and to prevent the maiming of plaintiff's em- 
ployes and the destmction of plaintiff's street cars while such employ^ were 
carrying out their duty to operate the street car system, the threats, Intimida- 
tion, and violence of the defendants and of the mob, have demonstrated that 
It will be necessary for the protection of the employes of the plaintiff and the 
property of the plaintiff, in the operation of Its street cars, that a sufficient 
number of United States marshals should be appointed to prevent the plaintiff 
and its employes from being deprived of their constitutional rights, and to pro- 
tect the employes of the plaintiff from being killed or maimed. * • • " 

The supporting affidavit of E. J. Mcllraith says : 

**The crowd around were hurling stones. ♦ ♦ • The crowd was composed 
of striking employes, their sympathizers, and others. • ♦ • The crowd 
was hurling missiles, • ♦ ♦ »• etc. 

"The crowd had pulled the trolley from the wire.** 

"The crowd at that point was growing rapidly, and was made up of striking 
employes, sympathizers, and others." 

"The crowd which was beginning to fill the streets from building to building 
from the south side of Jackson north toward Washington." 

No reference is made in this affidavit to any defendant named in 
tile complaint, but all reference is to untoward acts of the crowd, 
striking employes, or sympathizers. 

Hedlund's affidavit refers to the persons as striking employes, with 
their sympathizers, and other people, and "mob." On page 4 he 
states : 

"Affiant particularly mentions as one actively participating In and encour- 
aging the demonstrations occurring on the 21st day of July, 1D17, aforesaid, 
one B. H. Moffett ; that affiant mentions as particularly active In the picketing 
at said North Seattle Car Barn, heretofore mentioned In this affidavit, fi. H. 
pavey and Nell McDonald." 

Worthen, in his affidavit, refers to the "mob," and states (page 2) : 

"That Immediately after throwing the said switch a number of striking em- 
ployes of plaintiff and their sympathizers rushed Into the street and kicked 
the switch back .again; that thereupon the trolley on said street car was puiled 
off by said mob, or members of it, said mob, according to affiant's Judgment, 
aggregating at least five thousand people. • ♦ • •» 
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On page 3 he further says: 

"Said mob aggregating, in affiant's Judgment, at least five tiuyasand people." 

And later on the same page : 

"Said mob at that time, according to affiant's Judgment, being ccmiposed ot 
at least ten thousand people." 

At the close of the affidavit: 

"Affiant states that B. H. Davey and D. H. Moffett have been active in pick- 
eting heretofore referred to as occurring at the North Seattle Car Barn ;" and 
"particularly in this, that said D. H. Moffett has been active in aiding and fo- 
menting said 'mob.* ^ 

There is no statement in the complaint or any of the supporting 
afl^davits charging any one of the defendants with any act of de- 
struction of complainant's property. There are statements as for- 
mer employes (there are many former employes who are not defend- 
ants), and general statements that "defendants and numerous other 
persons" are doing acts "pursuant to their combination and conspir- 
acy," but nowhere is a single fact stated which is attributed to any 
one of the defendants in the complaint upon which the conspiracy is 
predicated, or any statement which could be attributed collectively to 
the defendants, or as emanating from' a co-operation or confederation 
on the part of the defendants ; nor is the name of any of the defend- 
ants mentioned in the body of the complaint, nor in the supporting 
affidavits, except the names of Moffett, Davey, and McDonald, men- 
tioned in two of the afl[idavits, and these three defendants are charged 
with being "active in the picketing at said North Seattle car bams"; 
and in one affidavit, "particularly in this, that said D. H. Moffett was 
active in aiding and fomenting said mob." Nor is there any allegation 
that the picketing that is carried on is not peaceable and in accordance 
with the provisions of the Clayton act (Act Oct. 15, 1914, c. 323, 38 
Stat. 730). There is the allegation that "picketing will not be done 
peaceably," but no act is charged as the basis for the conclusion for 
future conduct. 

In the absence of such statements, in view of the general charges 
made and the specific designation of 3 defendants out of 89, the court 
must conclude that full disclosure was made of known conduct of the 
defendants. The defendants are not charged as a society or com- 
pany acting through recognized heads and leaders, with delegated au- 
thority received from the defendants. If the defendants were engaged 
in peaceable picketing, that is recognized by the Clayton Act, which 
must control the act of this court. If the defendant Moffett was en- 
gaged in fomenting the "mob" and creating a riot, he is amenable 
under the criminal laws of the state, and complaint should be filed with 
the public prosecutor, and if the affidavit presented is true, with relatioit 
to the number of people assembling when the untoward acts charged 
were done, then, decidedly, ♦his is not a matter for a court of equity 
to dispose of, but for other departments of the government, and should 
be presented, if it has not already been, to Sie proper department, 
where I have no doubt it will receive consideration* 
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These parties are not charged with interfering with interstate com- 
merce or United States mail, the enterprise of the complainant being 
entirely local. 

It is needless for this court to say that it is to be regretted, in this 
time of stress, in this enlightened community of patriotic citizenship, 
and a time when the burdens of government must be almost beyond 
endurance, and when the eyes of a new republic just struggling to 
its feet are looking to us for inspiration, and a crafty autocrajtic foe 
magnifying every semblance of disagreement into national discord, for 
the purpose of inspiring its discouraged soldiery to renewed and pro- 
longed combat, and thereby requiring the sacrifice of the flower of our 
young manhood, that the parties may not, in the spirit of the provision 
of the franchise ordinances set out in the complaint and herein, arbitrate 
all disputes and grievances. 



UNITED STATES v. MINOR et al. 

(District Court, W. D. North Carolina. June 20, 1917.) 

CouBTS ^s>262(2) — Federal Courts— Equitt Jubisdictton— Rsicedt at Law. 
Rev. St I 067 (Comp, St 1916, § 1608>, provides that judgments of the 
Circuit or IMstrict Courts shall cease to be liens on real estate in the 
same manner and at like periods as Judgments of the state courts. The 
United States recovered Judgment against a debtor, and after the time 
when state court Judgments would have ceased to be liens it brought a 
suit to sell, for the satisfaction of such Judgmients, lands which had de- 
scehded to the debtor's heirs and been sold to a third party in a partition 
suit Held that, the Circuit Court of Appeals having decided that section 
967 does not apply to Judgments in favor of the United States, the suit 
could not be maintained, as the government had a complete and adequate 
remedy by the issuance of 11. fa. or execution, and the heirs and the pur- 
chaser could be brought in upon a mere motion or citation to show cause. 

In Equity. Suit by the United States against J. B. Minor, admin- 
istrator of C. O. Ward, deceased, and others. On application for de- 
cree. Bill dismissed. 

W. C. Hammer, U. S. Atty., of Asheboro, N. C, and Clyde R. Hbey, 
Asst. U. S. Atty., of Shelby, N. C. 

G. S. Bradshaw, of Greensboro, N. C., for defendants. 
• 

BOYD, District Judge. This is a bill in equity filed by the United 
States, praying that a certain tract of land, which had formerly 
belonged to C. O. Ward, deceased, be sold to pay the amount due upon 
several judgments, which were rendered in the Circuit Court of th^ 
United States at Greensboro. The facts in the case are stated in sub- 
stance in the opinion of the Circuit Court of Appeals, Fourth Circuit, 
in this case at May term, 1916, the opinion being reported in 235 
Fed. 101, 148 C. C. A. 595, but in order to present the views of this 
court in the present hearing it is deemed better to restate the facts 
more in detail. 

The judgments claimed by the United States were obtained in ac- 
tions at law, one at October term, 1885, for $225, on the distiller's 
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bond of Joseph A. Davis, for internal revenue taxes assessed against 
him, on which bond C. O. Ward was one of the sureties; also judg- 
ment rendered at October term, 1881, at Greensboro, for $67.57, in- 
ternal revenue taxes assessed against said Davis as a distiller, C. 0. 
Ward also surety upon the bond which covered this tax ; at the same 
term another judgment was rendered against the same parties on a 
bond of like charatcer and for a like cause of action for $64.19; at 
April term, 1884, of the said court at Greensboro, a judgment was ren- 
dered against said Davis and his sureties on his distiller's bond, among 
whom was C. O. Ward, for $18, for internal revenue taxes assessed 
against said Davis; at the same term another judgment was rendered 
against the same parties for a like cause of action for $20.70; at Oc- 
tober term, 1885, a judgment was rendered against the same parties 
on the distiller's bond of Davis for taxes assessed for $33.85. These 
judgments all carried with them interest and cost, were docketed 
in said court at Greensboro, and remained unsatisfied, and are still, as 
far as appears of record, unpaid, except the sum of $37.97, cred- 
ited on the judgment for $67.57. Writs of fieri facias were issued ujxxi 
these several judgments from the Circuit Court of the United States, 
and levies were returned upon them as follows: 

Jadgment for $64.19, fi. fa. Issued October 18, 1881, levied upon the lands 
of J. A. Davis and S. T. Barber. 

Judgment for $67.57, fi. fa. issued October- 18, 1881, levied upon the lands 
of J. A. Davis and S. T. Barber, paid into clerk's office the sum of $37.97. 

Judgment for $18, fi. fa. issued June 2, 1884. 

Judgment for $225, fi. fa. issued October 24, 1885. 

Judgment for $33.85, fi. fa. issued October 24, 1885. 

Judgment for $20.70, fi. fa. issued June 2, 1884. 

The return upon each of the four last was "nulla bona." No fur- 
ther writs of fi. fa. or execution were issued upon any of said judg- 
ments until January 25, 1912, when at the instance of the United States 
attorney executions were issued upon the said judgments and re- 
turned by the marshal : "Not executed ; nothing found subject to ex- 
ecution. Defendants dead." On June 20, 1913, the United States at- 
torney procured transcripts from the District Court of the United 
States for the Western District of North Carolina, at Greensboro, of 
the said several judgments and caused them to be docketed in the su- 
perior court of Guilford cotinty, N. C. Theretofore, on March 26, 
.1912, at the instance of the United States attorney, J. B. Minor took 
out letters of administration upon the estate of C. O. Ward; C. 0. 
Ward having died intestate and without issue in November, 1900, leav- 
ing as his own heirs at law the defendants in the present case, to wit. 
M. J. Wrenn, John R. Ward, Andrew L. Ward, Emma Ward, Belle 
Bratton, Josephine Hearst, Marshal Hiatte, and Frank Hiatte. Tliere 
was no administration granted until the letters issued to Minor as 
above stated. On October 27, 1909, the heirs at law of Ward filed 
their petition in the superior court of Guilford county, alleging their 
ownership as tenants in common of the tract of land described in the 
petition filed Jn this case, and further alleging that on account of the 
number of tenants and the character an,d quantity of the land it was in- 
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capable of actual partition, and they prayed for a sale of the land 
in order that partition might be had. An order of sale was granted on 
November 15, 1909, a commissioner appointed, the sale advertised 
and made on May 2, 1910, at the courthouse door in Guilford county, 
when and where M. J. Wrenn became the last and highest bidder, for 
the simi of $2,018. Upon a report of said commissioner, the sale 
was confirmed, and under a further decree of the court a deed there- 
for made to the purchaser, Wrenn, shortly thereafter. 

On February 8, 1913, the United States attorney for this district 
filed the present bill in equity, setting forth the facts herein stated, 
though not to the same extent in detail, and praying that the land, 
which had descended from Ward to his heirs, and which was owned 
by Ward at the time of his death, and upon which these judgments 
were claimed to be a lien, be sold to satisfy the said judgments. The 
court here, upon the facts, was of the opinion that the law of North 
Carolina which rendered a judgment absolutely void after a lapse of 10 
years applied, and this was in view of the fact that such was the 
law of the state of North Carolina by statute, and the further fact that 
the Congress of the United States had before these judgments were 
obtained enacted section 967, R. S. U. S. 1878, Second Edition (Comp. 
St. 1916, § 1608), which is in the following language : 

"Judgments and decrees rendered in a Circuit or District Court, within any 
state, shaU cease to be liens on real estate or chattels real, in the same man- 
ner and at like periods as Judgments and decrees of the courts of such state 
cease, by law, to be liens thereon." 

And it was further the view of this court that the United States, 
having come into a court in North Carolina and prosecuted its claim, 
was bound by the procedure which had been established by law as the 
' practice of the courts, and, although the United States attorney insist- 
ed on the previous hearing of this case that the limit of time did not 
affect the right of the United States to proceed to collect its judg- 
ments, that view was discarded by the court here on the ground that al- 
though laches could not be imputed to the United States, nor was it 
bound by the statute of limitations, yet that the question of limitations 
was not involved ; that the North Carolina statute with reference to the 
liens of judgments on realty was a rule of property, and that the lien 
procured by a judgment ceased to exist at the end of 10 years after 
the judgment was entered and docketed, because it became void. 
This court was further of the opinion that to hold that this local law 
did not govern a judgment in favor of the United States would be 
simply to keep alive such a judgment for all time, for, if it had life be- 
yond the period prescribed by the* state law, then its vitality would be 
without limit. If such was the law, unsatisfied judgments in favor of 
the United States would no doubt in many instances embarrass the title, 
the sale, purchase, and transfer of real property for an indefinite 
period. 

However, the Circuit Court of Appeals was of a different opin- 
ion, and upon an appeal in this case, reversed the decree which had 
been entered by tjiis court refusing the prayer of the bill of the United 
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States, basing its decision upon the opinion which the court entertained 
that the section above cited did not apply to the United States, and fur- 
ther that the statute of limitations could not be successfully pleaded 
against the United States. In this situation the case has come on for 
rdhearing, and the United States attorney, without the introduction of 
any further testimony, has upon the facts shown by the record and 
those admitted presented a decree to the court for its signature, direct- 
ing a sale of the tract of land involved by the United States marshal to 
satisfy the judgments. 

The court, with due respect to the decision of the Circuit Court of 
Appeals, has declined to sign the decree presented, not that the court 
here has in mind any purpose to evade or to override the decision of 
the Circuit Court of Appeals, but adopting the opinion of the Circuit 
Court of Appeals as the law of the case, as the court here construes 
it, the decision is to the effect that the judgments involved were not 
void at the end of 10 years, but were still living and susceptible of be- 
ing enforced by the ordinary process of fi. fa. or execution. In other 
words, as this court understands, a fi. fa. or execution could have issued 
upon each of the judgments, authorizing the sale of the land which 
was alleged to be subject to the lien. It may or may not have been 
necessary, in order to issue the fi. fa. or execution, to have made the 
heirs at law of Ward parties, and also the purchaser of the land at the 
partition sale ; but this could have been done upon a mere motion or 
citation to appear and show cause why process in the execution of 
the judgments should not be issued. 

Therefore it is the opinion of this court now that under these cir- 
cumstances, and in view of these facts, a bill in equity was not the 
proper remedy. These were judgments at law, and the United States 
had a complete and adequate remedy to carry them into effect by a • 
proceeding in the law case. There was no defect in the law regulating 
the procedure to secure the rights of the United States which needed 
to be supplied by a court of equity, nor was there any absence of the 
right to issue process in the law case which required the aid of a court 
of equity to secure enforcement. On these grounds the court feels 
constrained to dismiss the bill. It may be said that this bill had the 
effect of bringing the heirs at law of Ward and also the purchaser of 
the land into court. Although that is true, the complainant in the 
bill sought relief in a court of chancery, when, as has been stated, he 
had his fuU remedy at law. Bills in equity are not upheld under such 
conditions. 

A decree will therefore be entered, dismissing the bill in this case. 
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In re STAB SPRING BED CO. 
(DIatrlct Court, D. New Jersey. August 14, 1A17.) 

BAHKBT7PT0T #S»165(1)— CHXOK TO BaIVKBUPT — IJNSUCCBSSraL ATTSMPT TO 

Stop Patmentt-Biqht of Rbcovsrt — ^Pbefsbencs. 

M., who had 'given notes for the acootmnodation of S., which had not 
matured, but exceeded M/s indebtedness to S. for merchandise, sent a 
check for part of the indebtedness, payment of which, on learning of S/s 
bankruptcy, he attempted to stop, unsuccessfully, because of failure of 
the bank, his agent, to carry out his instructions. HelA, that such attempt 
did not deprive bankrupt's estate of right to the proceeds^ so that the 
bank, which stands in no better position than Bi., cannot recover the 
same, as a return thereof to M. wcAild result in an unlawful preference. 

In Bankruptcy. In the matter of Star Spring Bed Company, bank- 
rupt On review of the master's findings, denying the claim of the 
Security Bank of New York for a return of the sum of $879.42, the 
proceeds of a check drawn on said bank to the order of the said bank- 
rupt company and paid to the receiver. Claim disallowed. 

George P. Breckenridge, of New York City, for Security Bank of 
New York. 

Rosenberg, Levis & Ball, of New York City (Nathan Bilder, of 
Newark, N. J., of counsel), for trustee. 

RELLSTAB, District Judge. The Fourteenth Street Bank, now 
the Security Bank of New York, instituted proceedings before the 
referee in bankruptcy to recover from the receiver of the Star Spring 
Bed Company, bankrupt, the sum of $879.42, the proceeds of a check 
dated April 18, 1911, drawn by the Superior Metal Bed Company on 
said bank to the order of said Star Company. This check, deposited 
in the mail on that date, was received by the latter company on April 
19, 1911, oft which day it, with other assets, was turned over to the 
said receiver, who had been appointed by this court in involuntary 
bankruptcy proceedings instituted against said Star Company on the 
last-named date. 

On the same day the Superior Company, having learned of the 
financial troubles of the Star Company, notified the bank not to pay 
said check, and the bankrupt not to use it. In a letter of the same 
date, viz., April 19th, sent by drawer to the bankrupt, the latter was re- 
quested to return the check and a note for $755, which accompanied 
it, "as (in the language of the letter) same are incorrect and for that 
reason are of no use." On April 20th the receiver, by telephone, in- 
quired of the drawer concerning said letter, and was told, in sub- 
stance, that the check and note were incorrect and should be returned, 
as the bankrupt owed the drawer money, and that it had stopped pay- 
ment on the check. 

On April 21st the receiver deposited the check to his credit in the 
Union National Bank, of Newark, N. J., and on April 24th the Four- 
teenth Street Bank inadvertently paid it and charged it against the 
account of the drawer. Subsequently this bank reimbursed the drawer 
and instituted these proceedings now under review, claiming that said 
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check was paid by mistake. The receiver offered no evidence, other than 
that the check was put to his credit by the Newark Bank. The referee, 
though reporting a summary of the evidence, made no findings of fact, 
deeming the case of National Bank of New Jersey v. Berrall, 70 N.J. 
Law, 757, 58 Atl. 189, 66 L. R. A. 599, 103 Am. St. Rep. 821, 1 Ann. 
Cas. 630 to be "on all fours" iand controlling, and that the Fourteenth 
Street Bank, on its own showing, could not recover. 

On a review of the referee's decision, this court pointed out that 
the present case differed from the New Jersey case in the important 
respects that this was an equitable proceeding, involving the distribu- 
tion of a bankrupt's estate (a trust fund) among those ultimately en- 
titled to it, wherein the doctrine of privity pronounced in the cited case 
— an action at law — had no application, and that the receiver deposit- 
ed the check after the drawer had notified him that payment had been 
stopped, for lack of consideration. The trustee thereupon asserting 
that the check was in fact given in part payment of a debt, the cause 
was sent to a special master (the said referee being then about to 
retire from office) to take testimony on that subject, as well as any 
other that bore on the commercial relationship between the bankrupt 
and the drawer, contemporaneous with the giving of the check. The 
special master fotmd and certified, inter alia, that this check was given 
by the drawer in part payment for merchandise purchased from the 
Star Company between the 15th and 31st of Mardi, 1911. This find- 
ing is amply supported by the evidence. 

This shows that the officers and managers of the bankrupt held 
shares of the capital stock of the Superior Company ; that the latter 
had the exclusive sale of the bankrupt's manufacture in the state of 
New York and parts of New Jersey ; that the relations between these 
two companies were closer and more confidential than usually sub- 
sisted between manufacturers and jobbers ; that the Superior Company, 
in addition to making semimonthly payments for merchandise bought, 
in accordance with the agreement between them, occasionally loaned 
its credit to the bankrupt, by making and delivering to it its prom- 
issory notes ; and that on its books of account the merchandise and 
loan transactions were kept separate, styled, respectively, "Merchan- 
dise Account" and "Advance Account"; that on April 18, 1911, when 
this check was sent to the Star Company, the Superior Company was 
indebted to it for merchandise bought the month previous to an amount 
exceeding that of the check, which indebtedness, according to the said 
agpreement, was payable on that date; that at that time unmatured 
notes theretofore given by the Superior Company for the accommoda- 
tion of the bankrupt, aggregating a sum in excess of said indebtedness, 
were outstanding. It is conceded that, had the drawer declined to 
give this check, after the maturity of said notes it could have offset 
any amount it would have paid on account thereof against any in- 
debtedness it owed to the bankrupt. However, on the request of the 
Star Company, it chose to pay for the merchandise in accordance with 
its agreement, notwithstaliding its liability on the accommodation notes, 
and credited itself with said payment in the said merchandise account. 
If, instead of giving this check, it had at that time paid the amount 
thereof in cash, or if cash forwarded by a messenger for a like pur- 
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pose had reached the Star Company before being overtaken by an- 
other messenger subsequently started with instructions to prevent its 
delivery, or if tfiis check had been paid by the bank, without any ef- 
fort on the drawer's part to stop payment thereof, the moneys thus 
obtained would have become part of the bankrupt's assets. If, after 
such a payment, the bankrupt had returned it to the Superior Company, 
on the lat^ter's request, in circumstances such as controlled the demand 
made for the return of this check, the cash thus returned would have 
amounted to an unlawful preference, despite the fact that, even after 
such crediting of cash to the bankrupt, the Superior Company would 
still hfive been its creditor. 

That the drawer made an unsuccessful attempt to stop pa)rment of 
this check does not change the legal efFect of the transaction. The 
drawer made the bank its agent to prevent its payment, and merely 
because the bank failed to carry out its depositor's instructions gave 
the latter no claim for reimbursement against the bankrupt's estate. 
Its intention to make payment was not overcome by its subsequent in- 
tention to stop payment. To make such change of mind effective, the 
latter intention would have to be carried out Such consummation 
failed through the neglect of its own agent. In Mason v. National 
Herkimer County Bank of Littlei FaUs (C. C. A. 2) 172 Fed. 529, 97 
C. C. A. 155, affirmed 225 U. S. 178, 32 Sup. Ct. 633, 56 L. Ed. 1042, 
it was said that a payee of a bankrupt's note given for merchandise 
purchased, who, after discounting it, and with knowledge of the bank- 
rupt's insolvency, took it up before maturity for the purpose of setting 
it off against its debt to the bankrupt, would not be permitted to do so 
against the latter's trustee in bankruptcy. In the Supreme Court this 
statement was unqualifiedly approved; Mr. Justice Hughes saying 
that the allowance of such a set-off would diminish the bankrupt's 
estate and be in violation of section 68b of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1916, § 96521), and that 
the indebtedness of said payee could still be collected by the trustee. 

If the payee of a discounted note, who, by indorsement, has become 
secondarily liable to the holder, will not be permitted, in bankruptcy 
proceedings, to offset the amount thereof against his indebtedness to 
the maker; because, with knowledge of the maker's insolvency, he paid 
the note before maturity for the purpose of doing so, a fortiori, one 
who makes an unsuccessful attempt to stop payment of a check given 
by him for a debt will not be permitted to recover from the trustee the 
amount of the check, when such attempt to stop payment was made 
after he had notice that the payee was insolvent and had reasonable 
cause to believe that the nonpayment of the check would give him a 
preference over the other creditors of said insolvent of the same class. 
That the drawer of the check in question had such notice and rea- 
sonable cause to believe is established by the evidence, and that such 
a preference would result if the drawer were permitted to treat said 
check as not paid cannot be successfully gainsaid. In such a case, 
while its debt to the bankrupt's estate would be increased, and the 
net amount of its claim against the estate, after offsetting said debt 
against the money paid by it on said notes, would be decreased, yet the 
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effect of such a stating of accounts would be to enable it to retain the 
full amount represented by the check to the prejudice of the other 
creditors. If, however, the check were treated as a payment on account 
of its indebtedness to the estate, the amotmt of such payment would 
inure to the benefit of all the creditors, and while the amount of the 
Superior Company's claim against the estate would be correspondingly 
increased, yet, like the other creditors, it would obtain only a per- 
centage of such increase in the distribution of the assets. In the cir- 
cumstances, the receiver was justified in insisting that the intended 
payment, begun by giving the Superior Company's check, should be 
carried out. The check was paid, and to allow the drawer, or the bank, 
which stands in no better position than the drawer, to recover from 
the receiver or trustee the amount of such payment, would result in 
an unwarranted depletion of the estate's assets, and work out an un- 
lawful preference to the prejudice of the general creditors, and be in 
violation of section 60 of the Bankruptcy Act (Comp. St 1916, § 9644). 

The contention on the part of the bank that the trustee is estopped 
from showing that this check was in payment of merchandise pur- 
chased, inasmuch as the drawer — Superior Company — ^was allowed a 
claim against the bankrupt, is without merit. True, the claim of said 
company, as allowed, was less than as presented, the lesser amount 
being the result of a compromise effected between the attorney of 
the company and the attorney of the tnistee ; but there is nothing in 
the record to indicate that in this compromise the rights of the parties 
involved in the controversy over this check were under consideration. 
The claim of the bank for a return to it of the proceeds 'of said check 
and that of the Superior Company were represented by different coun- 
sel, occupied independent positions in the bankruptcy proceedings, and 
were so treated, respectively, by the claimant, trustee, and referee. It 
would be as persuasive to say that the bank's right to a recovery was 
lost, because of the compromise reached on the claim of the Superior 
Company, as to say that the trustee was estopped from contesting the 
bank's claim, because of said compromise. True, the absence of the 
amount of this check from the credit side of the Superior Company's 
account reduced the amount of the tatter's claim, as presented to the 
trustee; but whether that company would have obtained a greater 
allowance in said compromise settlement, if said amount had been 
included, is not apparent, and of no moment here. 

The right of the bank in this proceeding depends, not upon its 
having inadvertently paid the check after being notified by the drawer 
not to pay, but upon whether the Superior Company's attempt to stop 
payment of the check deprived the bankrupt's estate of the proceeds 
thereof. As this is decided in the negative, the claim of the bank is 
without merit, and is denied. 
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THE GOVERxXOR POWERS. 

(District Court, D. Massacbnsetts. July 6, 1917.) 

No. 1467. 

1. Shipping «=»209(3) — Daujlqz to Cargo — Exemption bt Habtbb Act- 

BUBDEN OF PbOOF. 

To entitle a shii)owner to the exemption from liability for damage to 
cargo resulting from faults or errors in navigation or management of the 
vessel, given by Barter Act Feb. 13, 189», c. 105, § 3. 27 Stat. 4.45 (Comp. 
St 1916, § 8031), he has the burden of proving affirmatively that the 
vessel was seaworthy at the beginning of the voyage, or that due diligence 
had been used to make her so. 

2. Shipping <&=»209(3) — Damage to Cabgo — Pebils of the Sea — Bubden of 

Pboof. 

Where cargo received in good condition and to be delivered In like 
good condition, dangers of the sea excepted, is damaged on the voyage, the 
burden is on the carrier to show by clear evidence that the damage was 
within the exception, and proof that it was caused by seawater is not 
alone sufficient. 
8. Shipping ^=»209(3) — Damagb to Cabgo — ^Pebils of the Sea. 

Whether damage to a cargo was caused by a peril of the sea, within 
the exception in the bills of lading, is a question of fact, to be deter- 
mined upon the circumstances of ekch case, and depending upon whether a 
seaworthy ship, properly trimmed and with the cargo properly stowed, 
would ordinarily go through such seas without material injury to its 
cargo. 
4. Shipping ^=>141(3) — Liabilitt fob Damage to Cabgo— Dangebs of the 
Sea. 

The sugar cargo of a schooner was damaged by sea water on a voy&ge 
from Cuban ports to Boston in March. During two days the vessel en- 
countered a high wind, probably not exceeding 60 miles an hour, which 
was not unusual at that season. She was hove to, and there was some 
straining; but she lost no sails, and was apparently not thought in dan- 
ger. There was evidence that the cargo was not properly dunnaged. Held, 
that such facts did not exonerate her from liability under a clause of 
the bill of lading excepting dangers of the sea. 

In Admiralty. Suit by the American Sugar Refining Company 
against the schooner Governor Powers. Decree for libelant. 

Carter, Ledyard & Milburn, of New York City, and G. Philip Ward- 
ner, of Boston, Mass., for libelant. 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for claim- 
ant. 

HALE, District Judge. This is a libel against the scho6ner Gov- 
ernor Powers for breach of contract to carry safely a cargo of sugar 
to Boston from Trinidad and Cienfuegos, Cuba. 

[1] The case shows that the cargo was duly shipped on board the 
schooner under bills of lading providing for the delivery of the goods 
at Boston, subject to the exception of being relieved from liability 
by ''dangers of the sea"; the cargo was delivered at Boston, damaged 
by sea water. The answer alleges that the injury occurred through 
dangers of the sea ; that the schooner encountered a gale, which caused 
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her seams to open and wet the sugar. The answer also sets up an al- 
ternative defense under the Harter Act, that the damage resulted from 
faults or errors in the navigation or management of the schooner. The 
relief afforded by section 3 of the Harter Act, 27 Stat. 445, to ship- 
owners is purely statutory ; in order for a shipowner to avail himself 
of the exemption from liability for errors in management, the burden 
is on him to prove affirmatively that the vessel was seaworthy at the 
beginning of the voyage, or that due diligence had been used to make 
her so. The Wildcroft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L. Ed. 794; 
Jamison v. N. Y. & P. S. S. Co. (D. C.) 241 Fed. 389. 

It is not necessary, however, to consider this aspect of the case. The 
principal contention cuts deeper ; it arises upon the question whether 
the claimants have met the burden of establishing that the storm, en- 
countered upon the voyage, constituted a "danger of the sea." The li- 
belant contends that the damage resulted, not from perils of the sea, 
but from the unseaworthy condition of the vessel in respect to weakness 
of construction, lack of proper pumps, stoppage of limbers, leaky con- 
dition of pipes, and insufficient dunnage. The testimony on behalf of 
the ship shows that upon this voyage she encountered bad weather for 
two days, March 3d and March 4th. It is contended that this gale 
constituted a "danger of the sea." The captain says it was a "young 
hurricane"; the wind blew 90 to 100 miles an hour; that he reefed 
the sails and hove to ; that he had the fore, main, and mizzen sails up, 
with one reef during the breeze, and three of the schooner's five head 
sails up, during the entire time the vessel was "hove to" ; that, during 
the first day of the storm, he went twice into the 'tween-decks hold, 
and the lower hold, and crawled around on top of the sugar; in the 
'tween-decks hold he went, on top of the sugar, from the lazaret to the 
after end of the after hatch, some 25 or 30 feet, and there was just 
enough space for him to squeeze through ; that during the second day 
he went into both holds and crawled on the sugar; that in the lower 
hold, although there was more space above the sugar than in the 'tween- 
decks hold, he crawled only about 5 feet from the forward bulkhead 
aft ; that, during the gale, he found 20 to 23 inches of water in the 
wells ; that the water ran down on the sugar from the top deck ; that 
he tried to stop the water from running down, by putting oakiun in the 
seams. 

There is testimony on the part of the crew that it was the worst 
storm any of them had experienced. The mate Pinkham gives these 
extracts from the ship's log: 

**March 3d. This day came in with strong wind ; took in all light sails 
and left others 8 a. m. 8:30 wind came from nothwest in rain squalls. 10 a. m. 
heavy sea. N. W. gale. Vessel laboring heavy, and shipping heavy seas ; day 
ends same ; cloudy ; pumps well tended." 

"Saturday, fourth day of March. This day came in with heavy n. west 
gale, rough sea, vessel shipping seas and laboring heavy. Lat 31 "* 63' N. Long. 
78° 53' W. Moderating some. P. m., rough sea; clear; vessel laboring 
heavy under short sail ; pumps, lights, and lookout attended." 

He says the storm was something very unusual ; much out of the or- 
dinary of anything he ever saw "coming up the latitude there in the 
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Winter time" ; that it was a gale from 80 to 100 miles an hour. He 
testified, further, however, that on the previous voyage, in the autumn 
of 1915, from Turks Island to Boston, with a cargo of salt, he had two 
sails blown away, the foresail and spanker ; "but the weather was not 
as bad as on this voyage." His log entry on the former voyage shows 
as follows : 

"October 30, 1M6. This day came in dear; fresh N. W. wind. Reefed 
spanker 8 a. m., and took in light sails; fresh north gale. Noon, reefed 
fore and mlzzen sails ; hove vessel to port tack, lost foresaU. 8 p. m., rough 
sea ; put vessel before sea ; 9 p. m., heading to southward/* 

•'November 1, 1915. This day came in clear; fresh N. W. wind. Set all 
saiL Heading to northward, A. M. 12:30 noon, blowing gale, W. S. W.; took 
in spanker; reefed fore, main, and mizzen sails. Very rough sea; kept ves- 
sel oflF before sea carried away spanker. Bent riding sail in place of same.** 

The evidence on the part of the libelant shows that the gale was the 
ordinary gale which occurs many times during the winter or spring on 
the Northern Atlantic coast. The official observations of the Weather 
Bureau along the Atlantic coast show, on March 3 and 4, 1916, prevail- 
ing winds of moderate to gale force, along the coast as far north- 
ward as Hatteras; that the lowest barometric pressure was 29.7 on 
the 3d, and 29.5 on the 4th ; that, in the area in the vicinity of the Gov- 
ernor Powers, there was an ordinary gale of a force often occurring 
along the Atlantic coast during the winter months; that the max- 
imum velocity of the wind was not over 60 miles an hour. Testimony 
is offered, also, of other ships along the Atlantic coast, anywhere from 
80 to 150 miles away from the Governor Powers. It is shown that 
these ships encountered a gale which did not exceed 60 miles an hour, 
and that the gale was not an unusual one, but such as often occurred 
during the winter months. The most convincing evidence touching 
the character of the gale is found, however, in the testimony coming 
from those upon the Governor Powers, showing what happened on 
board the ship during the storm. To this testimony I have already re- 
ferred. It appears that the vessel hove to, during the storm ; that she 
labored, strained, and opened seams aroimd the three deckhouses and 
the waterways ; and that a leak was found on the starboard side of the 
vessel below the water line, but none of her sails were carried away, 
although the ship was "hove to." And it appears that, during the au- 
tumn storm, a few months before, the ship had lost her foresail, and 
was put before the sea, while during the storm in question it was not 
found necessary to let her run before the wind, but, though hove to no 
sails were carried away. Although the mate says that the March storm 
was worse than the storm in the autumn, the entries in his log utterly 
fail to sustain this testimony. The log makes no allusion to the cap- 
tain's visits to the hold, or any damage to the cargo, or any trouble 
found with one of the ship's puinps, although these facts are in testi- 
mony. The log does not show what sails were taken in and reefed 
during the rough weather encountered on the voyage in question, al- 
though, on the previous voyage in the autumn, shortening of the sails 
is shown, as well as the fact that the vessel was put before the wind 
There is nothing in the log to show that the vessel on the 3d and 4th 
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of March experienced unusually severe weather. She clearly did not 
experience so severe weather as on the voyage in the autumn previous. 
The captain refers to the storm as a "you'^g hurricane" ; but he inad- 
vertently speaks of it throughout his testimony as a "breeze," and 
Pinkham, the mate, alludes to it as a "heavy squall." If it had been of 
great severity, the captain could hardly have made his excursions into 
the crowded hold, where he "could scarcely squeeze through." 

[2] In The Folmina, 212 U. S. 354, 361, 29 Sup. Ct. 363, 53 L. Ed. 
546, 15 Ann. Cas. 748, it was held that when goods, received in good 
order on board a vessel under a bill of lading agreeing to deliver 
them at termination of the voyage in like good order and condition, are 
damaged on the voyage, the burden is on the carrier to show that the 
damage was occasioned by a peril for which he was not responsible. 
Proving that damage to cargo was caused by sea water does not estab- 
lish that such damage was caused by a peril of the sea, within the excep- 
tion of the bill of lading. To relieve the ship from liability, the testi- 
mony must be clear. Clark v. Barnwell, 12 How. 272, 13 L. Ed. 985 ; 
The G. R. Booth, 171 U. S. 450, 19 Sup. Ct. 9, 43 L. Ed. 234; The 
Henry B. Hyde, 90 Fed. 114, 116, 32 C. C. A. 534; The Lennox (D. 
C.) 90 Fed. 308, 309. 

[3] The case of The Frey, 106 Fed. 319, 45 C. C. A. 309, has been 
called to my attention. In that case the Court of Appeals of the Second 
Circuit found that whether under any circumstances the excessive 
violence of the sea constitutes a "peril of the sea," within the exception 
of the bills of lading, is a question of fact, to be determined upon the 
circumstances of each case, depending upon whether a seaworthy ship, 
properly trimmed, and with the cargo properly stowed, would ordina- 
rily go through such seas without material injury to its cargo. The 
Newport News (D..C.) 199 Fed. 968; The Babin Chevaye, 208 Fed. 
966, 126 C.C? A. 54. 

In The Rappahannock, 184 Fed. 291, 107 C. C. A. 74, the case shows 
that the steamship encountered three severe gales in which the velocity 
of the wind was shown to be about 60 miles an hour ; that much dam- 
age was done on deck by the waves, doors and windows were broken, 
fenders were carried away, and butts were started. In speaking for the 
Circuit Court of Appeals of the Second Circuit, Judge Lacombe 
says: 

"The evidence showed that the Rappahannock, on this trip, encountered 
three severe gales. • ♦ • The captain and mate estimated the wind ve- 
locity at 60 miles an hour. They encountered heavy seas, sometimes quarter- 
ing; but in the fall of the year such gales and seas are not infrequently 
encountered on the lakes, as the captain himself admitted. * * * It was 
not supposed by any of the officers or crew of the steamer that her seaworthi- 
ness was extraordinarily tried, although, of course, she labored and strained 
in the gales she encountered. There was no thought of the vessel foundering 
or going ashore. • * • The conclusi6n is that the Bappahannock en- 
countered conditions of wind and sea which were not unusual at that season 
of the year. Seaworthiness imports ability to meet such conditions. • • • 
In our opinion the claimant does not sustain the burden of proving that the 
leak resulted from a 'danger of navigation' within the exception of the Mil 
of lading." The Aggi, 107 Fed. 300, 46 O. C. A. 276 ; The Italia (D. C.) 184 
Fed. 366; The Medea, 179 Fed. 781, 103 O. C. A. 273; The Westminster, 127 
Fed. 680, 62 C. C. A. 406. 
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[4] In the case at bar the whole testimony, taken together, particu- 
larly the evidence of what happened on the ship itself during the storm, 
is persuasive that the captain and crew of the schooner have greatly 
exaggerated the severity of the gale. From the proofs I cannot be- 
lieve that the wind velocity was greater than 60 miles an hour. There 
was no evidence that any fears were entertained as to the safety of the 
ship. There is no necessity for discussing the testimony in detail. On 
the whole, the evidence does not meet the burden of proving that the 
damage came from "dangers of the sea." On the other hand, it rather 
tends to show that there was some straining of the ship in the storm ; 
that her limbers were clogged ; that the cargo was not properly dun- 
naged, but that, at the bilges, the cargo was substantially next to the 
ceiling ; that there was no dunnage where dunnage is most required 
in a sailing vessel, which is, for a great part of the time, heeled over 
from one side to the other, so that much of the water will collect in 
her bilges. Such fault of dunnage was commented upon by Judge 
Choate in The Sloga, Fed. Cas. No. 12,955. 

I am of the opinion that the facts in this case do not meet the test 
applied by Judge Wallace, in The Frey, supra. 

Much testimony has been offered touching the construction of the 
vessel. It is not necessary, however, to express an opinion touching 
this question. In view of my finding that the schooner has not met 
the burden of showing that the loss was occasioned by dangers of the 
sea, it is not necessary to discuss, further than I have already done, 
the elements of unseaworthiness to which my attention has been 
called. 

A decree may be entered for the libelant. Henry E. Warner, Esq., of 
Boston, is appointed assessor, to pass upon the damages and report to 
the court. 

The libelant recovers costs. 



In re GREBNIBAUM. 
(District CJourt, E. D. Michigan, S. D. July 10, 1917.) 

No. 3327. 

Ban|Cktjptct ^=s>37 — ^Proceedings— Oopy of Tbanscbipt. 

Bankr. Act July 1, 1898, c. 541, § 39a (3), 30 Stat. 555 (Comp. St. 1916, 
§ 9623), declares that the referee shaU furnish such information concern- 
ing the estates in process of administration as may be requested by the 
parties in interest; section 47a(5) (Comp. St 1916, 8 9631) declares that 
trustees shall furnish such information concerning the estates of which 
they are trustees and their administration as may be requested by the 
parties in interest; while section 49a (Comp. St. 1916, § 9633) declares 
that the accounts and papers of trustees shall be open to the inspection 
. of officers of all parties in interest. Bankruptcy rule 29 of the district, 
providing for the allowance to the referee as expenses of administering 
the estate, provides that for clerical assistance in taking and transcribing 
the testimony of the bankrupt or other person which is actually filed in 
the case 20 cents per folio shall be paid ; parties ordering copies thereof 

^=:9For other cabes see same topic &. KEY-NUMBBIR in all Key-Numbered Dlsesta ft Indexee 
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to pay at the rate of 10 cents per folio. Various persons were examined 
as witnesses without notice to the bankrupt, and thereafter he was or- 
dered to show cause why he should not turn over to the trustee money 
and merchandise claimed by the trustee to have been concealed. The tes- 
timony of such witnesses was duly transcribed, and the transcript filed 
with the referee. Held, that the bankrupt was entitled as a matter of 
right to a copy of the transcript of such testimony, notwithstanding objec- 
tions by the trustee. 

In Bankruptcy. In the matter of the bankruptcy of Joseph Green- 
baum. . Petition by bankrupt to review an order of the referee deny- 
ing the bankrupt's petition to require the official stenographer of the 
referee's court to furnish the bankrupt a copy of the transcript of 
testimony of witnesses taken on a general examination of witnesses 
before the referee, together with a petition for substitution of referees. 
Order denying bankrupt's petition for copy of transcript reversed, and 
petition for substitution of referees denied. 

Bela J. Lincoln, of Detroit, Mich., for trustee. 
Selling & Brand, of Detroit, Mich., for bankrupt 

TUTTLE, District Judge. This is a petition for review, filed by 
the bankrupt herein, to review an order of the referee in bankruptcy 
denying a petition of said bankrupt to require the official stenographer 
of the referee's court to furnish to said bankrupt, upon payment there- 
for, a copy of the transcript of the testimony of certain witnesses taken 
on a general examination of such witnesses before the referee. 

The sole question for review is thus stated by the referee in his 
report: 

"May a bankrupt, as a matter of right, have the testimony of the witnesses 
that are taken in a bankruptcy proceeding for the purpose of Informing the 
trustee as to the transactions of the bankrupt, and as to the disposition that 
has been made of his property, delivered to him by the referee, when the de- 
livery of such testimony is objected to by the trustee, and when the trustee 
claims that to deliver said testimony is contrary to the rights and the inter- 
ests of creditors?' 

In the petition denied by the referee, the bankrupt alleged that on 
various occasions a number of persons, whom he named, had been 
examined as witnesses herein in an ex parte manner and without no- 
tice to said bankrupt; that he had, by an order of this court, been 
ordered to show cause why he should not turn over to the trustee 
certain money and merchandise claimed by the trustee to have been 
concealed by the bankrupt, but which tlie bankrupt denied having con- 
cealed ; that he had been informed that it was upon the testimony of 
some or all of the witnesses mentioned that said order to show cause 
had been based ; that, in order to properly prepare his answer to said 
order to show cause, it was necessary for him to have a transcript of 
the testimony of said witnesses, so that he might learn what money 
and property it was alleged he had concealed; that his attorney had 
applied to the stenographer of the referee for a transcript of testi- 
mony of said witnesses, which had been refused; and that he was 
entitled of right to have a copy of said transcript upon paying there- 
for, which he offered to do. The prayer of the petition was : 
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"That an order be entered reqoirins the official stenographer of the referee's 
court to fnmish to him, upon payment therefor, a copy of the transcript of 
the testimony of such witnesses." 

The answer of the trustee admitted the issuance of the order to 
show cause referred to ; denied that it was based upon testimony of 
any of the said witnesses; alleged that the bankrupt was fully ad- 
vised, by the facts set forth in the petition and bills of particulars 
upon which said order to show cause was based, as to what property 
and money it was allied that he had concealed ; alleged that the said 
witnesses had been examined by the said trustee ex parte for the pur- 
pose of informing himself concerning the acts, conduct, and property 
of the said bankrupt ; that the said testimony could not be used against 
the bankrupt upon the hearing of the said order to show cause ; aver- 
red that the said bankrupt had not been entitled to notice of the said 
examinations and was not interested therein; and denied that the 
bankrupt was entided to access to a transcript of the said testimony. 

The matter was submitted on the foregoing petition and answer and 
on the files and records in the case. According to the report^ of the 
referee, it was admitted by the trustee that a transcript of the testi- 
mony in question has been filed in the cause and charges made there- 
for. The referee was of the opinion that, because the bankrupt was 
not entitled to notice of, or to participation in, the examinations of 
these witnesses, which were held under section 21a of the Bankruptcy 
Act (Comp. St. 1916, § 9605), therefore he is not entitled to inspect 
the transcript of the testimony taken at such examinations. 

No authorities have been cited, and I have been able to find none, 
precisely in point. I realize that the question is not free from doubt, 
and that there is much force in the reasoning of the referee. After, 
however, a careful examination and consideration of the provisions of 
the Bankruptcy Act and local bankruptcy rules which seem to me 
applicable, I am unable to agree with the opinion of the referee.* 

Section 39a (3) of the act provides that : 

The referees shaU '^furnish such information concerning the estates in pro- 
(ess of administration hefore them as may be requested by the parties in in- 
terest." Comp. St. 1916, § 9023. 

•Section 47a (5) provides that: 

Trustees shall "furnish such information concerning the estates of which 
they are trustees and their administration as may be requested by the parties 
in interest." Comp. St. 1916, § 9631. 

Section 49a is as follows : 

**The accounts and papers of trustees shall be open to the inspection of of- 
ficers and all parties in Interest" Oomp. St. 1910, § 9638. 

In the case of In re Saur (D. C.) 122 Fed. 101, a creditor, seeking 
to reclaim certain property from the trustee, sought access to certain 
papers of the bankrupt estate, which the referee refused to allow, 
against the objection of the trustee, on the ground that: 

The provisions of the Bankruptcy Act invoked, "broad as they are, should 
not be construed to require the divulgence to a claimant against the general 
estate of information which might tend to its detriment or depletion." 
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In reversing the order of the referee, the court used the following 
language : 

"The reasoning of the referee In this case appears, at first view, quite plaus- 
ible. A trustee defending a reclamation proceeding apparently occupies quite 
a diflferent relation toward the reclaiming creditor from what he does toward 
the body of general creditors. But I think, upon consideration, that the pro- 
visions of sections 47 and 49 of the Bankruptcy Act ♦ ♦ ♦ give any per- 
son interested in any bankrupt estate an absolute statutory right to the in- 
spection of all accounts and papers of the trufiftee, and to be furnished with 
any information concerning the bankrupt estate which the trustee has." 

In the case of In re Samuelsohn (D. C.) 174 Fed. 911, a creditor 
had prayed for an order directing the trustee to file with the referee 
or with the clerk of the court the testimony of the bankrupts, given 
upon their examination, or to permit such creditor to have access there- 
to, which order the referee declined to make. On petition for review 
of the order of the referee denying the petition of such creditor, the 
court said, among other things : 

"The question submitted for review is in principle controlled by In re Saur, 
10 Am. Bankr. R. 353, 122 Fed. 101. ♦ ♦ ♦ The petitioner for review was 
a party in interest within the meaning of sections 47 and 49. * * ♦ The 
testimony taken, as authorized by the referee, is a part of the record in the 
proceedings, and creditors generally have access to it while it remains in the 
custody of the referee. ♦ ♦ ♦ It is urged in opposition to permitting the 
petitioner to examine the testimony of the bankrupts that the interests of the 
petitioner and the trustee are antagonistic, and that he intends to bring suit 
against such petitioner to recover preferences given him by the bankrupts, 
and therefore a disclosure of the testimony of the bankrupts, who are hostile 
to the interests of the bankrupt estate, may result prejudicially to the credi- 
tors. Tills contention, however, is not maintainable, in view of the absolute 
right which a party in interest has to examine a bankrupt, and the right which 
he has to be informed concerning the estate by the trustee or referee." 

As was said in the case of In re Waters-Col ver Co. (D. C.) 212 
Fed. 7-61 : 

**The statute provides (sections 47 [5] and 49) that parties In interest may in- 
spect the records in the hands of the trustee and that the trustee must give 
Information to parties in interest at any time.** 

Whether, if the transcript of this testimony had not been filed in 
the case, petitioner would be entitled to have access thereto, it is un- 
necessary to determine here. Rule 29 of the bankruptcy rules of this 
district, which provides for the allowance to the referee, as expenses 
of administering the estate, of certain sums, contains the following 
clause : 

"For clerical assistance in taking and transcribing testimony of the bank- 
rupt or other persons before the referee and which is actually filed in the case 
20 cents per folio. No copies of testimony to be furnished at the expense of 
the estate. Parties ordering copies of the testimony to pay therefor at the 
rate of 10 cents per folio." 

As already indicated, the transcript of this testimony has been filed 
as required by such rule. It is therefore a part of the records in the 
cause, and as such, in my opinion, a public document or record, and 
I am of the opinion that under the circumstances here presented pe- 
titioner is entitled to a copy of such transcript as prayed. As was said 
by the court in the case of Sloan Filter Co. v. El Paso Reduaion Co. 
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(C. C.) 117 Fed. 504, in granting a petition for leave to obtain a copy 
of the testimony and documents on file in such case : 

"The matter of inspecting and taking copies of public records is as old in 
the law as the records are old. In English law, tenants of a manor could al- 
ways Inspect the court rolls and books of the manor In order to ascertain their 
titles. Rex V. Shelley, 3 Term R. 141, So, also, where the authority of a 
mayor was in question, citizens could inspect the books and papers of the bor- 
ough in order to determine the fact. Rex ▼. Babb, 3 Term R. 579. Those 
cases and others support the common-law rule that a party may have inspec- 
tion of any document or paper in which he may be interested. 1 Whayt Bv. 
par. 745. In American reports cases may be found to the same effect Ferry 
V. Williams, 41 N. J. Law, 333, 32 Am. Rep. 219. ♦ ♦ ♦ No statute is re- 
quired, however, to support the petitioner's application. He is fairly within 
the common-law rule as one who has an interest in the subject, and therefore 
a right to inspect public documents affecting his Interest. The petitioner is 
not an intermeddler in other people's affairs, nw is its application against pub- 
lic poUcy, as was the case in Re Caswell, 18 R. I. 835, 29 Atl. 259, 27 L. R. A. 
82, 49 Am. St Rep. 814. The petitioner seeks only to protect itself in respect 
to the matter in controversy in this cause, and for that purpose it may right- 
fully Invoke the aid of the law to obtain a copy of the testimony and docu- 
ments on file." 

In Daly v. Dimock, 55 Conn. 579, 12 Atl. 405, relator had been 
indicted for murder, and sought by mandamus to compel a clerk of 
a court to allow him to inspect the transcript of certain testimony 
taken by a coroner, reduced to writing, and filed with such clerk, as 
required by a certain statute. In granting the writ of mandamus 
prayed, the court, said : 

'*The Legislature required that such testimony should be reduced to writing 
by a sworn officer and preserved for future reference. It is enough for our 
present purpose to say that it is a public document, relating to matters of pub- 
lie interest, and required by law to be kept by a public officer, who is the cus* 
todian of the records of Judicial proceedings and' other public documents. The 
statute is silent in respect to the purpose for which such writings are pre- 
served, and the use to be made of them, and by whom. In the absence of any 
limitation or restriction, we must assume that it was intended that they might 
be examined by any and all persons interested in the subject4natter. We do 
not consider that we are Justified in saying that they may be inspected by one 
person, and not by another. In the absence of legislation to that effect, we 
cannot say that they are for the exclusive use of one person or officer, or that 
any one person or class of i)ersons may not Inspect or use them. The writing 
in question relates to the prosecution of an indictment before the superior 
court. We are asked to.allow it to be used by the prosecution, and to sanc- 
tion a refusal to let it be seen, even by the defense. We think, if the Legisla- 
ture had Intended any such distinction, it would have said so. It has not said 
80, and we fail to find anything in the statute to Justify an implication to that 
effect An attempt is made to find such an implication in that provision of the 
statute authorizing the inquest, or any part of it, to be held In private. No 
such argument can be legitimately drawn from that provision. The Legisla- 
ture has not told us why that provision was inserted. Yet the reason is obvi- 
ous enough. The object of the statute Is to ascertain, if possible, the guilty 
party. If the evidence is likely to implicate some person hitherto unsuspected, 
it may be advisable, in order to prevent an escape, that the proceedings should 
be in private. But when a conclusion is reached, and the suspected party is 
arrested, there will ordinarily be no longer any reason for secrecy. Whatever 
other reasons may have existed for this clause of the statute, it is hardly pos- 
sible to discover, either in the statute itself, or in any conceivable reason for 
it, sufficient ground for keeping the testimony private after it shall have been 
lodged with the clerk." 
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In Jemkins v. State, 45 Tex. Cr. R. 173, 75 S. W. 312, a motion 
was made by one charged with crime for leave to have access to the 
transcript of certain testimony taken before a justice of the peace 
shortly after the commission of such crime. The court said : 

"If these proceedings were authorized by law, and the testimony of the 
witnesses taken down, it was a public document, and appellant, on proper mo- 
tion, had a right to inspect and use it, if he deemed it necessary." 

In Brewer v. Watson, 61 Ala. 310, it is said: 

"An Inspection of the records of Judicial proceedings kept In the courts of 
the country is held to be the right of any citizen. 1 Greenleaf on Elvidence 
(8th Ed.) S 471." 

In Perry v. Williams, 41 N. J.. Law, 332, 32 Am. Rep. 219, in re- 
viewing the general subject, the court used the following language: 

"The documents In question are of a public nature, and the rule is that ev* 
ery person is entitled to the Inspection of such instruments, provided he shows 
the requisite interest therein." 

Without attempting to decide what the rights of petitioner would 
be if the transcript of the testimony in question had not yet been filed, 
which it is unnecessary to decide here, in view of the fact that such 
transcript has been filed, and in view, also, of the provisions of the 
local bankruptcy rule, already quoted, and considering the statutory 
provisions and authorities cited, I am of the opinion that the petitioner 
is entitled to obtain a copy of such. transcript on the terms prescribed 
in the aforesaid rule, and I am therefore constrained to answer the 
question certified by the referee in the affirmative, in so far as it re- 
lates to the facts in the present case. 

The petition of the bankrupt for a substitution of referees has been 
examined iand carefully considered; but, in my opinion, no sufficient 
grounds for such substitution are shown, and such petition is therefore 
denied. 



ACME TRANSIT CO. v. 133,000 BUSHELS OF WHEAT. 

(District Court, W. D. New York. May 24, 1917.) 

No. 1035. 

1. Shipping «=»177 — Chabteb Parties — Duty of uitABTEBEB. 

While the charterer of a vessel, even in the absence of an express agree- 
ment to unload with reasonable dispatch, impliedly agrees that the freight 
shall be unloaded without unreasonable delay and in conformity to the 
custom and usage of the port, yet, where the charter party or bill of lad- 
ing or contract of affreightment makes no specific allowance for demur- 
rage, or for any number of lay days for unloading, and specifies no definite 
time of discharge, the question whether the vessel was unloaded without 
unreasonable delay depends on the surrounding circumstances. 

2. Shipping ^=»177 — Cabbiebs — ^Riskb. 

The owners of a vessel, who suffered great loss from delay in unloading 
a cargo of wheat shipped at nearly the close of the navigation season, 
must be deemed to have assumed the risks incident to transportation at 
that season, when there was an emergency demand for wheat and the 
port of destination was overcrowded. 

^s^For other cases see same topic & KEY-NUMBER in all Key-Numbered Digests & Indexes 
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3. Shipping ^»184 — Chartbbers — Duty op. 

Where a vessel was diartered for the transportation of wheat, and the 
charter party fixed no time for unloading and provided no lay days, the 
owner of the vessel cannot, by libeling the wheat, recover damages occa- 
sioned by delay In miloading the vessel on the theory that the charterer 
had a right of action over against a railroad company whose negligence 
In furnishing cars caused the delay. 

4. Shipping ^=>171 — ^Unloading of Vessels-<Oustom. 

Where a bill of lading specified delivery at a certain elevator at port 
of destination, delivery will ordinarily be made at such port in turn ; veeh 
sels arriving ahead having precedence. 

5. Shipping ^=>184 — Ohabterer — Negligence. 

On a libel against a cargo on the ground of negligent delay of the char- 
terer In unloading the vessel, evidence held Insufficient to establish such 
negligent delay. 

In Admiralty. Libel by the Acme Transit Company against 133,000 
bushels of wheat. Libel dismissed. 

Goulder, White & Garry, of Cleveland, Ohio, and Brown, Ely & 
Richards, of Buffalo, N. Y., for libelant. 

Stanley & Gidley, of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. This is a libel in rem for demurrage. 
The material facts show that on November 26, 1915, the large freight 
steamer, Edwin F. Holmes, was chartered by W. A. and A. H. Haw- 
good of Cleveland, managers, to the Tomlinson Company for trans- 
porting wheat from Duluth to Buffalo at the rate of 414 cents per 
bushel. The steamer was upbound from Toledo to Duluth at the 
time, and received orders at the Sault to report at Duluth to the Tom- 
linson Company, which had previously confirmed the charter party, 
and had rechartered the vessel to the W. S. Moore Grain Company ; 
the specified shipment to be made during the first five days of Decem- 
ber following. The wheat, consisting of 187,000 bushels, was loadeA 
in holds 1, 3, and 4 of the vessel and consigned to W. S. Moore Grain. 
Company, care of C. F. Strasmer, superintendent Connecting Termi- 
nal Elevator at Buffalo, with instructions on the bill of lading to notify 
Otto Stude & Co. of Baltimore, account James Richardson & Son, 
Kingston, Ontario, to whom the wheat was sold while in transit to 
Buifalo. Hold No. 2 contained 63,000 bushels of wheat consigned to 
W. S. Moore Grain Company in care of Lunham & Moore of Buffalo, 
to be forwarded to Boston. 

The steamer arrived fearly in the morning Sunday, December 5th,. 
at which time there were 39 wheat laden vessels in port, carrying in 
the aggregate 9,243,000 bushels of grain, awaiting discharge at various 
elevators — an unusually large number for so near the close of naviga- 
tion. The evidertce shows that 2,000,000 bushels of the grain afloat 
in the port of Buffalo were consigned to the Connecting Terminal 
Elevator where the principal cargo of the Holmes was to be unloaded 
for transportation to Baltimore by the Pennsylvania Railroad, as Stras- 
mer was advised about December 8th. The amount of grain arriving 
in Buffalo in the autumn of 1915 is said to have exceeded all previous 
arrivals. This, together with the scarcity of railroad cars for trans- 
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porting the grain to seaboard points, caused a congestion of the Buiftald 
grain elevators. It is also fairly shown that there was a scarcity of 
ocean bottoms and tonnage at Baltimore and at the Pennsylvania Rail- 
road terminals, which made it impossible to relieve the congestion at 
Buffalo and prevented the expeditious discharge of lake cargoes. 

It was custoipary to unload cargoes in turn at the elevators to which 
they were consigned. Efforts were made by the trade to expedite un- 
loading, and the managers of elevators and agents of vessels conferred 
daily as to the best means for remedying the situation ; but, as the rail- 
roads had stopped transporting grain freely in the early days of De- 
cember, it was impossible to hurry the unloading. 

When the Holmes arrived at Buffalo, the Connecting Terminal Ele- 
vator, which was to receive the consignment in question, was loaded 
to nearly its full capacity, and the Pennsylvania Railroad, which had 
trackage facilities extending into the elevator, was refusing to supply 
cars for transportation. Her agent was informed that there were a 
number of cargoes awaiting unloading at the Connecting Terminal 
Elevator, and that he was at liberty to unload her at any other elevator 
in the port. But this was impossible, as other elevators were all more 
or less crowded, and were refusing to take export grain for transporta- 
tion over Pennsylvania lines, fearing a scarcity of cars. Vessel agents 
were made acquainted with changes in the situation at elevators in 
daily meetings and conferences and by means of bulletins. 

The bill of lading in evidence shows that the grain which is the sub- 
ject of this controversy was to be exported to Greece by way of Balti- 
more, and there is evidence that it should have reached the seaboard in 
time for shipment during the latter part of December. Claimant did 
not learn of the delay until nearly the end of the month. On Decem- 
ber 20th, a portion of the cargo was unloaded at the Marine Elevator; 
but there was further delay, unloading not being completed until Janu- 
ary 3, 1916, at the Dakota Elevator. Prior thereto, on December 15th, 
the cargo was delivered for transportation to the Pennsylvania Rail- 
road, and Mr. Rodgers, the agent of the steamer, accepted the "turn 
over." 

The libel alleges generally that, as the libelant gave notice of the 
arrival of the grain at Buffalo and of readiness to discharge, the ves- 
sel should have been unloaded within a reasonable time, i. e.,. in about 
6 days, and that, as the consignee was aware of the steamer's desire 
to leave Buffalo before midnight of December 12th (that being the 
time when marine insurance expired) for Ft. William to take on a 
storage cargo for delivery the following; spring, the burden of finding 
a place of discharge was upon it ; and that in storing grain in her hold 
during the winter the Holmes would have netted a profit of about 
$9,475. 

An amendment to the libel alleges that there existed at the port a 
custom of unloading vessels in turn, and that, as there was failure to 
comply with this custom, the Holmes sustained damages amounting 
to $100 per day from December 12, 1915, to January 4, 1916, aggre- 
gating $1,402.50. The amended answer denied the right to recovery on 
the ground that the conditions were extraordinary and could not be 
foreseen, and prevented speedier discharge. 
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What are the rights of the parties ? 

The charter and bills of lading in evidence show fairly enough that 
the grain was a through shipment, as distinguished from a storage 
cargo, and any doubt there may have been as to this was removed by 
the evidence. There was some question as to whether the Richardson 
& Son consignment or the consignment of wheat in hold No. 2 was 
actually responsible for the delay; but the evidence definitely shows 
that whatever delay there was, was not attributable to the 63,000 
bushels in care of Lunham & Moore for delivery to the Kellogg Ele- 
vator. 

[1] It is true, as argued by libelant, that the rule of law ordinarily 
is that the charterer of the vessel, even in the absence of an express 
agreement to unload with reasonable dispatch, impliedly agrees that 
the freight shall be unloaded without unreasonable delay and in con- 
formity to the custom and usage of the port. Scrutton on Charter 
Parties (4th Ed.) p. 244; McArthur Bros. Co. v. 622,714 Feet of 
Lumber (D. C.) 131 Fed. 389. But this is not a hard and fast rule, 
and, when it appears that the charter party or bill of lading of con- 
tract of affreightment makes no specific allowance for demurrage or 
for any number of lay days for unloading nor specifies a definite time 
of discharge, due regard must be given to the particular circumstances 
contributing to the delay and legitimately bearing thereon. Cross et 
al. V. Beard, 26 N. Y. 85 ; The M. S. Bacon v. Erie & Western Trans- 
portation Co. (C. C.) 3 Fed. 344 ; Empire Transportation Co. v. Phila. 
& R. Coal & Iron Co., 77 Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623. 

The original charter and bills of lading in evidence constituting the 
agreement were in the usual form, and contained no words of limita- 
tion as to the time of unloading at the elevator specified therein, and 
therefore in my opinion whether or not the delay was unreasonable 
depends entirely upon the circumstances existing when the vessel ar- 
rived in port. The clogging of the elevators because of failure on the 
part of the railroad companies to supply cars is an element to be con- 
sidered in placing responsibility for the delay. 

[2] Although libelant sustained severe financial loss from delay in 
unloading, it must be deemed to have assumed risks incident to trans- 
portation at nearly the close of navigation, and when there existed an 
emergency due no doubt to demands for wheat arising out of European 
war conditions. The existing circumstances are controlling upon both 
parties, and both are required to exercise reasonable care and precau- 
tion to prevent delay. This rule was, I think, fully stated in Fulton v. 
Blake, Fed. Cas. No. 5,153, and again later in the case reported at 77 
Fed. 919, 23 C. C. A. 564, 35 L. R. A. 623, where the responsibilities 
arising from charters are ably discussed. 

[3] Libelant has pointed out that several vessels arriving in port 
after the Holmes were unloaded ahead of )ier, but in each instance this 
was due to the size of the cargo which permitted putting it in certain 
spare places in the elevators, and fails to show want of diligence and 
care on the part of the consignees in securing facilities for unloading. 
In fact, the Holmes, owing to the depth of her draft, was able to go 
to only certain of the elevators. 
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There was some testimony of movements of cars over railroads 
other than the Pennsylvania line, Mr. Williamson testifying that other 
railroads "acted pretty fair" and "took care of us," and libelant in- 
sists that the Pennsylvania Railroad broke its contract with the con- 
signee, which has its right of redress for the breach, while the vessel 
must proceed against the grain itself. But to hold that the claimant 
qf the grain should enforce a problematical liability against the rail- 
road company and permit libelant to enforce a lien on the grain in rem 
for demurrage or warehousing would not in my opinion be a just dispo- 
sition of the controversy, in view of the fact that libelant has not prov- 
en that the owner of the grain did not exercise reasonable diligence to 
discharge the vessel, and, besides, it could have protected itself by a 
contract definitely fixing the time of unloading or by providing for 
lay days. Riley v. 3,000 Railroad Ties (D. C.) 38 Fed. 254. Indeed, 
it possessed better facilities for learning the condition of the port than 
Richardson & Son who bought the cargo afloat. 

[4] As the bill of lading specified delivery at a certain elevator 
which had connections witS the Pennsylvania line, delivery would 
ordinarily have to be made at such place in turn ; vessels arriving ahead 
having precedence. Such was the holding by Circuit Judge Coxe, then 
sitting in this district as district judge, in The J. E. Owen (D. C.) 54 
Fed. 185. There, it is true, the court pointed out in the opinion that 
no demand had been made upon the consignees to furnish another ele- 
vator, and the implication might be drawn that, if such a demand had 
been made of the consignees in this case, they would be liable for any 
delay occurring thereafter. 

[5] Mr. Rodgers testified substantially that, if the Holmes had 
promptly taken the shipment to another elevator, and if arrangement 
had been made to divert an equal amount of grain to another rail- 
road, it would have been possible to unload the vessel more promptly ; 
but I am in doubt as to whether there could have been a diversion 
from the Pennsylvania line after December 15th, when the cargo was 
delivered to the Pennsylvania for shipment, without damage to the 
'Owner of the grain. There is no authority for declaring that a con- 
tract for affreightment to unload at a certain railroad line puts upon 
the consignee or shipper the burden of changing the contract to facili- 
tate unloading the vessel. While emergencies may arise, and indeed 
have arisen herein, which oblige both parties to adapt themselves to 
circumstances so as to minimize possible damage to either, I neverthe- 
less think that nothing has been adduced to substantiate the amend- 
ment to the libel or the negligence of the consignee in not using dili- 
gence to discharge the vessel in view of the circumstances (Riley v. 
A Cargo of Iron Pipes [D. C] 40 Fed. 605 ; The J. E. Owen, supra; 
Williscroft v. Cargo of Cyrenian [D. C] 123 Fed. 169), or that this 
delay in discharging the vessel was unreasonable in view of the ex- 
traordinary conditions. 

It would, of course, be difficult to determine that the owner of the 
grain had exercised reasonable diligence in discharging the vessel if 
■there was evidence of a willingness on the part of other elevators to 
take the grain, or on the part of other, railroads to transport it at the 
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same tariff rate to Baltimore in time for shipment to Greece, its uki- 
mate destination ; but the evidence shows that the consignee apprised 
the vessel of his willingness to have her unload at any other elevator, 
giving her, as it were, the freedom of the port ; but no other elevator 
would receive the cargo, owing to the uncertainty, as testified by Mr. 
Smith, who was thoroughly acquainted with transportation conditions, 
of obtaining cars at their terminals not alone on the Pennsylvania line 
but also on other railroad lines. 

Under the circumstances evidenced herein, there is no justification 
for making an exception to the rule that the carrying vessel, failing 
to provide for demurrage or to limit the lay days, cannot recover loss 
of profits or damages sustained by detention. The libel is dismissed, 
with costs. 



In re FETTERMAN. 

(District Court, N. D. Ohio, R D. July 17, 1917.) 

No. 5752. 

1. Bankbuftct ^=:>143(12) — Propkbtx Passing to Tbustei>— Statute. 

Under Bankr. Act July I, 1898, c. 5il, § 70a, par. 5, 30 Stat. 565 (Con^. 
St. 1916, § 9654), declaring that property of a bankrupt which prior to 
the filing of the petition he could by any means have transferred, or 
which might have been levied on and sold under judicial process against 
htm, shall pass to the trustee, but that when any bankrupt shall have 
any insurance policy which has a cash surrender value payable to him- 
self or his estate, or personal representatives, he may, within 30 days 
after the cash surrender , value has been ascertained and stated by the 
company issuing the same, pay or secure to the trustee the sum stated 
and continue to carry the policy free from the claims of creditors, an 
Insurance policy though obtained by the bankrupt will not pass to his 
creditors unless it has a cash surrender value payable to the bankrupt, 
his estate, or personal i*epresentatlve, and so a life policy issued on apr 
plication of a bankrupt in favor of his wife, which reserved in the bank- 
rupt no power to change the beneficiary, and declared that the cash sur- 
render value should be paid only upon execution and delivery to the In- 
surer of a satisfactory release of all interests and claims to the avails, 
will not pass to the trustee. 

2. Bankbuptct ^=>396(3) — Exemptions — Insxirange Policy. 

Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Comp. St. 1916, § 
9590), declares that it does not affect exemptions in favor of a bankrupt 
prescribed by the state laws in force at the time of the filing of the pe- 
tition in the state wherein the bankrupt was domiciled. A voluntary 
bankrupt domiciled in Ohio had previous to bankruptcy appUed for a 
life policy naming his wife as beneficiary, which reserved to him the 
right to change the beneficiary and declared that, upon default in pay- 
utent of any premium after two full premiums had been paid, the policy 
might be surrendered with the written assent of the person to whom it 
was made payable. Gen. Code Ohio, §§ 9393, 9394, declare that any per- 
son may effect insurance on his life for any definite period of time, or 
for the term of hts natural life for the sole benefit of his widow and 
children or either and that the net amount of such insurance shall be 
payable to the widow or children for their own use exempt from all 
. claims of creditors of such deceased person. Held, that such policy was 
' exempt though a subsequent section of the Ohio Code authorized recovery 
of premiums paid in fraud of creditors. 
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In Bankruptcy. In th^ matter of the bankruptcy of Louis R. Fet- 
ternian. Petition by the bankrupt to review an order of the referee 
denying the bankrupt's claim that insurance policies were exen:^)t Or- 
der reversed. 

Thompson, Hine & Flory, of Cleveland, Ohio, for bankrupt 
Spear, Mills, Knight & Godfrey, of Cleveland, Ohio; for trustee. 

WESTENHAVER, District Judge. The bankrupt, Louis R. Fet- 
terman, in the schedule filed with his volu/itary petition in bankruptcy 
October 5, 1915, claimed as exempt two policies in the Berkshire Life 
Insurance Company for $1,000 and $1,500, respectively, by virtue of 
sections 9393, 9394, and 9395, G, C. of Ohio. The trustee first set 
aside these policies as exempt, and exceptions being filed to his re- 
port, thus setting them aside, by leave obtained from the referee, the 
trustee filed an amended report, refusing to set them aside. Bank- 
rupt having excepted to this later action of the trustee, the referee 
held that the policies were not exempt, and ordered the bankrupt 
to surrender them. A petition to review this order is now before me 
for decision. 

Upon an examination of the referee's findings of fact, I was of 
opinion that sufficient facts were not found to enable me to de- 
cide properly the questions involved, and thereupon counsel, at my 
request, stipulated the policies into the record to be considered by me. 

The $1,000 policy was issued August 3, 1899. It was issixed on the 
application of the bankrupt in favor of his wife. It reserves no pow- 
er in the insured to change the beneficiary. It is a straight life pol- 
icy, payable only at the death of the insured. It has a cash surrender 
value which shall be paid only upon the execution and delivery to the 
company "of a satisfactory release of all interests and claims to the 
avails thereof." 

The $1,500 policy was issued October 10, 1913. It was issued on 
the application of Louis R. Fettemian for the benefit of his wife. It 
is a straight life policy, payable only at his death. It reserves to 
the insured the right to change the beneficiary without his wife's con- 
sent. It provides that, upon default in the payment of any premiiun, 
after two full annual premiums have been paid, the policy may be 
surrendered "with the written assent of the person to whom it is 
made payable." 

It is conceded that the wife is still living, and that no appoint- 
ment of any other person has been made by the insured as bene- 
ficiary in the second policy. 

[1] Upon these facts two questions are presented for dedsion: 
(1) Whether under section 70a of the Bankruptcy Act these policies, 
or either of them, pass to the trustee to the extent of the cash sur- 
render value thereof; (2) whether under sections 9393-9396 and 9398, 
G. C, these policies, or either of them, are exempt from the de- 
mands of creditors, and therefore protected by section 6 of the Bank- 
ruptcy Act. 

Section 6 of the Bankruptcy Act is as follows : 

"This act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws In force at the time of the filing of 
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the petition In the state wherein they have had their domicile for the six 
months or the greater portion thereof immediately preceding the filing of the 
petition." 

Section 70a, par. 5, is as follows : 

"Property which prior to the filing of the petition he conld hy any itfeans 
have transferred or which might have been levied upon and sold under Ju- 
dicial process against him : Provided, that when any bankrupt shall have any 
insurance policy which has a cash surrender value payable to himself, his 
estate, or personal representatives, he may, within thirty days after the cash 
surrender value has been ascertained and stated to the trustee by the com- 
pany issuing the same, pay or secure to the trustee the sum so ascertained 
and stated, and continue to hold, own, and carry such policy free from the 
claims of the creditors participating in the distribution of his estate under 
the bankruptcy proceedings, otherwise the policy shall pass to the trustee 
as assets." 

In Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 
1018, these provisions were construed, and it was held that section 
6 of the Bankruptcy Act protected any exemption given by state 
law of insurance policies, even though under section 70k of the Bank- 
ruptcy Act they possessed a surrender value which would pass to the 
trustee. 

In Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 U Ed. 771, 
it was held that a cash surrender value of a policy allowed by the 
insurer, even though not provided in the policy, would pass to the 
trustee under section 70a of the Bankruptcy Act. In passing, it should 
be noted that one policy in that case, payable to the bankrupt's wife, 
if she should survive him, was dropped from the controversy (205 U. 
S. page 205, 27 Sup. Ct. 488, 51 L. Ed. 771), evidently because all 
parties were of opinion that nothing passed to the trustee. 

Obviously, section 70a of the Bankruptcy Act applies only when an 
insurance policy has a cash surrender value, payable to the bankrupt, 
his estate, or personal representatives. The language used admits of 
no other conclusion. If a policy is made payable fo some person oth- 
er than the bankrupt, manifestly the proceeds thereof do not belong 
to him and are not a part of his assets which would pass to the trus- 
tee. If the cash surrender value is not, by the terms of the policy, 
payable to the bankrupt, but is payable to a beneficiary, the same con- 
clusion follows. If the cash surrender value is payable only to the in- 
sured with the consent of all persons interested in the policy, or on 
a release of the person's interest, then manifestly the same conclusion 
follows, for the beneficiary is the person who owns or is primarily in- 
terested in the cash surrender value, and it is his consent or release 
which the company must have before paying the- cash surrender value. 
That the rights and interest of the beneficiary of the policy, even if 
the insurance has been obtained by the insured, and the premiums are 
paid by him, are as herein stated, is sufficiently evidenced by the fol- 
lowing authorities: Manhattan Life Ins. Co. v. Smith, 44 Ohio St. 
156, 5 N. E.'417, 58 Am. Rep. 806; Union Central Life Ins. Co. v. 
Buxer, 62 Ohio St. 390, 57 N. E. 66, 49 L. R. A. 737; Central Nat. 
Bank of Washington v. Hume, 128 U. S. 195, 9 Sup. Ct. 41, 32 L. 
Ed. 370. 

243 F.— 62 
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In Burlingham v. Grouse, 228 U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 
920, 46 L. R. A. (N. S.).148, section 70a of the Bankruptcy Act was 
further construed, and these respective rights of insured and benefi- 
ciary were recognized and applied. In that case it was held that, in- 
dependently of the state exemption laws, no interest was acquired 
by a trustee of a bankrupt in life insurance policies, except on the con- 
ditions and to the extent provided in this section. Prior thereto the 
inferior United States courts of different jurisdictions had been di- 
vided. Some had adopted the view that all life insurance policies, 
payable to the insured and which might be levied upon and sold under 
judicial process, even though they had no cash surrender value, should 
pass to the trustee; but this case finally established the proposition 
that life insurance policies, having no cash surrender value payable 
to the bankrupt, his estate, or personal representatives, do not pass to 
the trustee as general property, but remain the property of the bank- 
rupt, who is not limited in dealing with them. Mr. Justice Day sums 
up the reasons for this holding in these words : 

"Congress undoubtedly had the nature of insurance contracts In mind in 
passing section 70a with its proviso. Ordinarily, the keeping up of Insurance 
of either class would require the payment of premlnms perhaps for a number 
of years. For this purpose the estate might or might not have funds, or the 
payments might be so deferred as to unduly embarrass the settlement of the 
estate. Congreea recognized also that many policies at the time of bankrupt- 
cy might have a very considerable present value which a bankrupt could 
realize by surrendering his policy to the company. We think It was this 
latter sum that the act Intended to secure to creditors by requiring its pt^- 
ment to the trustee as a condition of keeping the policy alive. In possln.:: 
this statute Congress Intended, while exacting this much, that when that 
sunf was realized to the estate the bankrupt should be permitted to retain the 
insurance which, because of advancing years or declining health, it might be 
Impossible for him to replace. It is the twofold purpose of the Bankruptcy 
Act to convert the estate of the bankrupt into cash and distribute it among 
creditors, and then to give the bankrupt a fresh start with such exemptions 
and rights as the statute left untouched. In the light of this policy the act 
must be construed. We think it was the purpose of Congress to pass to the 
trustee that sum which was available to the bankrupt at the time of bank- 
ruptcy as a cash asset, otherwise to leave to the insured the benefit of his 
life insurance." 

It was accordingly held that the cash surrender value at the date of 
the filing of the petition should be paid to the trustee, even though the 
bankrupt between that time and the date of adjudication had com- 
mitted suicide, thereby maturing the face value of the policy. Similar 
holdings were made in Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 
568, 57 L. Ed. 927, 46 L. R. A. (N. S.) 154; Andrews v. Partridge, 
228 U. S. 479, 33 Sup. Ct. 570, 57 L. Ed. 929. 

As a result of these decisions, the policy payable to the wife, in 
which is reserved no right to change the beneficiary, does not pass 
to the trustee. 

[2] As to the policy in which is reserved the right to change the 
beneficiary without her consent, and providing a cash surrender 
value upon default after payment of two annual prcihiums, a dif- 
ferent question is presented. In some cases it has been held that the 
insured's absolute dominion and control is the equivalent of a policy 
payable to the insured, or his estate or personal representatives. These 
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cases are collected m a note, page 1017, Collier en Bankruptcy. A 
similar holding was made by the Circuit Court of Appeals, Fifth Cir- 
cuit, Malone v. Cohn, 236 Fed. 882, 150 C. C. A. 144, in which Bur- 
lingham v. Crouse, supra, is cited. 

• On the other hand, a different conclusion seems to me to follow from 
certain other decisions rendered since Burlingham v. Crouse, supra, 
was decided, namely, In re Churchill, 209 Fed. 766, 126 C. C. A. 
490; In re L. Hammel & Co., 221 Fed. 57, 137 C. C. A. 80; In re 
Arkin, 231 Fed. 947, 146 C. C. A. 143. These decisions are by the 
Circuit Courts of Appeals of the Second and Seventh Circuits. 

I shall not at this time express an opinion in view of this apparent 
conflict of authority, for I am of opinion that the second policy, in 
which the rigjit to change the beneficiary is reserved, is exempted un- 
der the Ohio law. It was so held in Re Schaefer (D. C.) 189 Fed. 187, 
and in Re Young (D. C.) 208 Fed. 373, 31 Am. Bankr. R. 29, decid- 
ed by Judge Killits. These cases were decided before the amend- 
ment of 1913, 103 O. L. 558. The 1913 amendment, as I constnie it, 
does not change the law as it previously stood, except to include, 
within the exemption provisions, policies made payable to other de- 
pendent relatives, or to creditors. Policies payable to wife or children, 
which are exempted by this amendment, were, in my opinion, exempted 
under the old law. 

This conclusion follows also from Lytle v. Baldinger, 84 Ohio 
St. 1, 9, 10, 95 N. E. 389, Ann. Cas. 1912B, 894, which was also de- 
cided under these sections of the General Code, prior to the 1913 
amendment.. In that case the life insurance policies were payable to 
the insured. He, while insolvent and shortly prior to his death, trans- 
ferred these policies to his wife and children; and shortly after his 
death, and after the proceeds had become available, an action was 
brought by creditors to set aside this transfer as made with intent 
to hinder, delay, and defraud creditors. It was held that the action 
could not be maintained, and that insurance policies were not a part 
of the property of an insured, which could be said to have been trans- 
ferred in fraud of creditors. The reasoning of Judge Donahue, who 
delivered the opinion, shows clearly that these sections were construed 
as exempting policies and the proceeds thereof payable to a wife or 
children, or transferred and assigned by the insured to them, or for 
their benefit, from the demands of creditors ; and that the remedy of 
creditors, if any, in this situation, is under section 9395, G. C. of Ohio 
(R. S. § 3628). This section limits the creditors' right to premiums 
paid in fraud of creditors. 

That question is not before me. Both Lytle v. Baldinger, supra, 
and Central Nat. Bank of Washington v. Hume, supra, may be con- 
sulted in determining the extent of this right in the creditors, and the 
conditions under which it is available to them. 

I am of opinion that the beneficiary, the wife, is entitled to retain 
both policies. The order of the referee will therefore be reversed. 
An exception may be noted on behalf of the trustee. 
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CITY OF BREMBBTON v. NORTH PACIFIC PUBLIC SBBVIOB 

CO. et al. 

(District Court, W. D. Washington, N. D. July 13, 1917.) 

No. 3608. 

1. Eminent Domain ^=»169— Construction ob Acquisition of Lighting 

Plant — ^Preliminary Proceedings — Ordinance. 

Under Rem. & Bal. Code Wash. { 8006, which provides that, when a 
city desires to acquire a lighting plant, the council shall by ordinance 
"specify and adopt the system or plan prcq;)osed and declare the es- 
timated cost thereof as near as may be," and submit the proposition to 
the voters at an election, as construed by the Supreme Court of the 
state, the proposition submitted to the voters must not only specify and 
adopt a systeur, but must place a limit on the expenditure to be made. 
• and also provide the means for its payment, and unless a valid ordinance 
has been submitted and adopted the dty cannot maintain proceedings for 
the condemnation of property. 

2. Eminent Domain ^=3945 — ^Lxghtino Plant — Condemnation of Pbopbrtt 

IN Another Cmr. 

Under the laws of Washington a city cannot acquire by condemnation a 
lighting system in another city, nor the franchise granted therefor by the 
latter city. 

At Law. Action by the City of Bremerton, Wash., against the North 
Pacific Public Service Company and the Fidelity Trust Company of 
Tacoma. On demurrer to amended complaint. Demurrer sustained. 

Marion Garland, City Atty., of Bremerton, Wash., and James W. 
Bryan, of Seattle, Wash., for plaintiff. 
Stiles & Latcham, of Tacoma, Wash., for defendants. 

NETERER, District Judge. The city of Bremerton seeks to con- 
demn a certain lighting plant owed by the defendant North Pacific 
Public Service Company, covering certain franchises in the city of 
Bremerton, the county of Kitsap, the town of Port Orchard, and the 
city of Charleston, Wash. The action was commenced in the state 
court and removed to this court. Process was served on the 19th of 
March, 1917. A demurrer was filed to the original complaint and 
sustained. An amended complaint was filed in this court on the 19th 
of June, 1917. In the amended complaint, after alleging the corporate 
capacity of the plaintiff as a city of the third class, it is stated : 

"That on or about the 28th day of October, 1912, the dty council of the dty 
of Bremerton duly passed an ordinance, entitled 'An ordinance for the pur- 
chasing, acquiring and constructing of an electric lighting system for the dty 
of Bremerton, and providing for the borrowing of money to be used therefor 
by issuing the negotiable coupon bonds of said city of Bremerton in the sum 
of twenty-five thousand dollars, and for the issuance and negotiation of spedal 
lighting fund bonds against the earnings of said electric lighting system in 
such further sum or sums as to the city coundl may se^n proper, and provld- 
ing for the holding of a special election for submitting the said proposition to 
the qualified voters of the said city of Bremerton for ratification or rejection,' 
which said ordinance was approved on the 28th day of October, 1912, and was 
thereafter published as by law provided, a copy of which said ordinance is 
hereto attached, marked 'Exhibit A' and made a part of this amended com- 
pl aint." 

4t=9For othAr cases see same topic & KEY-NUMBER In all Key-Numbered Disests ft Indexes 
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It is aUcged that the ordinance was submitted to the qualified elec- 
tors pursuant to the provisions of said ordinance, and that on the 14th 
of May, 1917, the city council of the city of Bremerton, by resolu- 
tion duly passed, entered into negotiations with the defendants, the 
owners of the plant, "and every eifort was made by the city council 
through Its officers and agents to come to an agreement as to the proi>- 
er price to be paid for said plant, * * * " and "that a resolution 
was passed by the qity of Bremerton, oifering and tendering to the 
said defendant $75,000 cash, * * * " and that the defendant re- 
fused to accept the said sum, and that it is impossible to come to an 
agreement; tiiat because of the growth of the community in which 
the defendants operated, extensions were made, arid that "in ac- 
cordance with said natural growth and extending said business and 
system the said wires and poles have been extended through the city 
of Charleston and over its streets under and by virtue of a fran- 
chise obtained from the city of Charleston, and which said franchise 
is now in force and is owned by the said North Pacific Public Serv- 
ice Company ; that the said wires and poles have been extended over 
contiguous unincorporated territory and have also been extended 
within the town of Port Orchard ; that the entire distributing system is 
one single system having a common source of supply and a com- 
mon main connection therewith; that it is impossible to divide or 
segregate the said plant into different units, and that it is the desire 
and purpose of the city of Bremerton to take over the entire system as 
one unitary and complete system"; that the city of Bremerton desires 
to condemn and take over all of the property of the said company, both 
personal and real, situated within the city of Bremerton and the ter- 
ritory contiguous thereto, and used in or in any way connected with 
the said lighting and power plant and system ; "that the said property 
* * * consists of poles, wires, transformers, office fixtures, which 
said wires and poles are located over and on the strjeets of Ae city 
of Bremerton and Charleston and the town of Port Orchard and over 
the county roads in the territory contiguous thereto. * * * " Then . 
follows a description of the property, including the franchises grant- 
ed by the county commissioners of Kitsap county, by the city of 
Charleston, and of the streets and highways in the county covered by 
the plant of the defendant. 

Motion to dismiss has been filed, on the ground that the amended 
complaint does not remedy the defect disclosed by the original conv 
plaint. A demurrer is likewise filed upon the ground that the peti- 
tion does not state facts sufficient to constitute a cause of action or to 
entitle the petitioner to any relief. They will be considered together 
and as challenging the sufficiency of the petition. 

[t] The question, at the outset, is whether the plaintiff shows its 
qualification under the statutes of Washington to exercise the right 
of eminent domain. That the city has the power to purchase or acquire 
by condemnation proceedings a light and power plant is conceded. Sec- 
tion 8006, Remington & Ballinger's Code of Washington, provides that 
the council shall by ordinance specify and adopt the system or plan 
proposed and declare the estimated cost, and submit for ratification or 
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rejection to the qualified voters at the election such proposition, ex- 
cept in. cases when an existing plant is extended or increased, or for 
betterments to such plant, or where the charter authorizes the council 
to provide by ordinance such utility, for Which no general indebtedness 
is to be incurred, and, if general indebtedness is to be incurred, it 
must be assented to by three-fifths of the qualified voters of such city, 
voting at a general or special election. The ordinance attached to 
the complaint as a basis for this action does not conform to the re- 
quirement of this section of the statute. The title of the ordinance 
is as follows : 

"An ordinance for the purchasing, acquiring and constructing of an electric 
Ught system for the dty of Bremerton, and providing for the borrowing of 
money to be used therefor by issuing the negotiable coupon bonds of the said 
city of Bremerton in the sum of twenty-five thousand dollars, and for the Issu- 
ance and negotiation of special lighting fund bonds against the earnings of 
said electric lighting system in such further sum or sums as to the city council 
may seem proper ♦ ♦ ♦ »• 

— and then submits three proposed plans. Propositions 2 and 3 do not 
submit a "plan or system" adopted, but leave the matter for the fu- 
ture determination of the council, clearly not within the provisions of 
the law. Section 8006, Remington & Ballinger's Code of Washington, 
provides that the council, by ordinance, "shall specify and adopt the 
system or plan proposed, and declare the estimated cost thereof, as 
near as may be." A liberal construction might hold sufficient proposi- 
tion 1, which, in substance, is to purchase, acquire, or condemn, "by 
whatever negotiations, condemnation suits, or proceedings may be 
found necessary or appropriate, * * * " provided it had included 
a legal plan for payment. The Supreme Court of Washington, in Han- 
sard V. Green, 54 Wash. 161, 103 Pac. 40, 24 L. R. A. (N. S.) 1273, 
132 Am. St. Rep. 1107, and Uhler v. Olympia, 87 Wash. 1, 151 Pac. 
117, 152 Pac. 998, held that payment is as much a part of the "plan 
or system" as is the purchase, and that the method should be provid- 
ed in the ordinance. While the ordinance provides for the issuance 
of bonds to the amount of $25,000, the estimated value of the plant is 
placed at $125,000, and proposition 1 provides that: 

"Such other and further sum as may be required as aforesaid for payment 
of and for the said electric lighting plant over and above the said sum of 
$25,000 shall be derived from the sale by the said city of Bremerton, on the 
open market, at such terms and upon such conditions as may be deemed wise 
and proper. The special lighting fund bonds of the said city which said bonds 
shall be a lien upon the profits and revenues of said lighting plant, subject to 
the terms and conditions set forth^ hereinafter in this ordinance." 

The amount is left indefinite, and clearly within the holding of the 
Supreme Court in Uhler v. Olympia, supra, in which* the court said 
that **the purpose of the statute was to compel a reasonably definite 
estimate of the value of the thing to be purdiased beyond which the 
council could not go," and further said : 

"It will be seen that this section of the ordinance violates the spirit and 
intent of the act giving the council power to pass an ordinance providing for 
the submission of such questions. The council had fixed, as the estimated sum 
necessary to purchase the waterworks, $90,000. It could not, therefore, make 
its own act indefinite by providing, in the event a larger sum became necessary 
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after the condemnation to carry out the purpose intended, that it might pro- 
vide by supplemental ordinance tor the issuance of bonds in the total amount 
necessary, whatever that sum might be. If the council could do this, it could 
make out of the statute a mere form and leave the citizen as uninformed as to 
the probable amount of the bond issue as if no sum had been fixed as an es- 
timate at all. It could fix an estimate at, say, $25,000, without reference to 
probable values, and issue bonds at will and to any amount.'* 

In the instant case, while in the preamble the value of the plant is 
placed at $125,000, there is no limit to the amount of bonds which 
might be issued. This is clearly insufficient. Uhler v. Olympia, supra. 

It is said that the court is not concerned with the legsJity of bonds 
in this case, and that subsequently an ordinance could be passed and 
submitted after the value of the plant was ascertained. The statute, 
however, provides a method, which is that a ''plan and system" must 
be adopted, and the estimated value to be expended, and the payment, 
the Supreme Court, supra, says is a part of the plan. This court must 
adjudicate the necessity, and also, prima facie at least, the qualification 
under the statute of the plaintiff to exercise the right, and if it is ap- 
parent upon the face of the complaint that the requirements of the 
statute and the decisions of the state Supreme Court have not been 
complied with or conformed to, the court would not do an idle thing 
and proced in the cause. The Supreme Court, in State ex rel. Wright 
v. Tacoma, 92 Wash, 591, 159 Pac. 765. did say that "such additional 
costs * * * as might be incurred should not go unpaid, but 
should be paid out of the earnings of the plaintiff" ; but in that case 
provision was made for such payment in the ordinance, and the bond 
issue limited. The court did not modify its holding that the limit 
of the bond issue must be fixed by the ordinance, and the expression 
of the voters obtained thereto. 

• [2] Complainant seeks to condemn franchises held by the defendant 
in the city of Charleston, another municipality. The Supreme Court, 
in Spear v. Bremerton, 90 Wash. 507, 156 Pac. 825, held that the city 
of Bremerton could not acquire a water system in the city of Charles- 
ton, or acquire the franchises owned by the water company in the city 
of Charleston, saying at page 511 of 90 Wash., at page 826 of 156 
Pac. : 

"The power is not within the terms of the several acts to which reference 
has been had, and it is certainly not within the necessary implications of any 
of them. The purpose of the law is plain." 

Light and water are included in the same acts of the Legislature, 
and the construction and statutory power given with relation to water 
franchises, I think, would equally apply to light franchises. It fol- 
lows that so much of the plant as lies within the cities is not subject 
TO condemnation by the plaintiff. 

Attention has been directed to Omaha v. Omaha Water Co., 218 U 
S. 180, 30 Sup. Ct. 615, 54 L. Ed. 991, 48 L. R. A. (N. S.) 1084, as 
being in contravention to the rule adopted by the Supreme Court of 
this state, and it is urged that this court should adopt the rule an- 
nounced in the Omaha Case. It will be noted that the charter of 
Omaha provided, among other things : 
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'Tower to appropriate any waterworks system, plant or property already 
constructed, to supply the city and the inhabitants thereof with water, or any 
part thereof, whether lying within said city or in part without the dty and 
within ten miles from the corporate limits of such dty, including all real 
3state, buildings, machinery, pipes, mains, hydrants basins, reserroirs and all 
appurtenances reasonably necessary thereto, and a part of or connected with 
said system plant or property, and franchises to own and operate the same, 
if any." 

The Omaha act was much more comprehensive than the Washing- 
ton law, and that case was based upon express power granted ; where- 
as, the Supreme Court of Washington based its conclusion upon lack 
of legislative authority. 

The other objections raised will not be discussed. 

The demurrer must be sustained. 



In re DOONER & SMITH. 
(District Court, D. New Jersey. August 10, 1917.) 

1. MoBTGAGES ^=»199(1) — Rents — Right to. 

Ordinarily, as between mortgagor and mortgagee, the mortgagor Is en- 
titled to the rents, issues, and profits of mortgaged premises so long as 
he is in possession, and until the mortgagee, by showing that the mort- 
gage security Is insufficient to pay bis indebtedness, takes actual posses- 
sion. 

2. Bankbtjptct ^=:>205 — Trustees — Rents. 

Where a trustee in banlcruptcy takes possession of real etstate incum- 
bered by several mortgages, and retains possession and collects rent oe- 
tween adjudication and foreclosure of the prior mortgages, and the pro- 
ceeds from foreclosure sale are insufficient to discharge the last mortgage, 
such mortgagee can require application of the rents in liquidation of his 
mortgage, though the trustee represents the mortgagor, and under Bankf. 
Act July 1, 1896, c. 541, S§ 47a-60 (a), (b), 67a, 70, 30 Stat. 557, 564, 565 
(Comp. St 191C, H 9631, 9651, 9654), has in some particulars more ex- 
tensive rights than the mortgagor for his possession is not that of the 
mortgagor, the change in possession being the result of operation of 
law, and hence such rents cannot be claimed on the theory that they were 
« collected by the trustee as the mortgagor's representative. 

In Bankruptcy. In the matter of the bankruptcy of Dooner & 
Smith. Petition by the Liberty Trust Company to require Nicholas 
Bindseil, trustee in bankruptcy, to apply, in liquidation of its mortgage, 
rents collected between adjudication and sale of the mortgaged prop- 
erty under foreclosure proceedings was denied. On proceedings to 
review order of referee. Order reversed, and trustee directed to 
make payment to petitioner. 

Bilder & Bilder, of Newark, N. J., for trustee. 

Archibald F. Slingerland, of Newark, N. J., for petitioner. 

DAVIS, District Judge. The Liberty Trust Company, petitioner 
herein, on December, 19, 1914, when the Dooner & Smith Company 
was adjudicated a bankrupt, held a third mortgage against certain real 
estate belonging to the bankrupt. Nicholas Bindseil, trustee in bank- 

^s^For other cases see 8am« topic it KET-NUMBER In all Key-Numbered Digestx^ll Indexes 
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ruptcy, collected the rents from the mortgag^ed premises from the ad- 
judication until the sale of the same under foreclosure proceedings 
of the said mortgage on March 4, 1916. The sale was made subject to 
the first and second mortgages. Not sufficient money was realized 
from the sale to pay the third mortgage indebtedness. A deficiency of 
$5,827.02, with interest thereon from December 18, 1915, remained. 
The Trust Company filed its petition before the referee, praying that 
the trustee in bankruptcy be directed to pay the rent collected by him 
from the said premises as aforesaid to the Trust Company, in liqui- 
dation of the said indebtedness. The referee, upon argument of the 
rule to show cause, made an order dismissing the petition. That order 
is before this court for review. 

[ 1 ] There is no evidence before me to show that the petitioner took 
any steps to have a receiver appointed or the rents sequestered during 
the bankruptcy proceedings and the foreclosure of its mortgage. That 
it did not take any I understand to be admitted. The first steps toward 
having the rents sequestered was the filing of the petition with the 
referee for said purpose. The petitioner contends, in substance, that 
it has a lien upon the said rents by virtue of its mortgage, which is 
prior to the claims of general creditors. This is denied by the trus- 
tee, who claims that his status, so far as the mortgaged premises are 
concerned, is that of the mortgagor, and that he should receive the 
rents for the benefit of the general creditors. The general rule, without 
exception, is that, as between mortgagor and mortgagee, the mortgagor 
has the right to the rents, issues, and profits of the mortgaged prem- 
ises so long as he is in possession, even though the rents be expressly 
pledged for the payment of the mortgage; or, as stated in some cases, 
until the mortgagee, upon showing that the mortgage security is in- • 
sufficient to pay his indebtedness, takes actual possession or posses- 
sion is taken in his behalf. Oilman v. Illinois & Mississippi Tele^ 
graph Co., 91 U. S. 603, 23 L. Ed. 405; Hitz v. Jcnks, 123 U. S. 306, 
8 Sup. Ct. 143, 31 L. Ed. 156; Kountze v. Omaha Hotel Co., 107 U. 
S. 378, 2 Sup. Ct. 911, 27 L. Ed. 609; Teal v. Walker, 111 U. S. 242, 
4 Sup. Ct. 420, 28 L. Ed. 415 ; Sage v. Memphis & Little Rock R. R. 
Co., 125 U. S. 378, 8 Sup. Ct. 887, 31 L. Ed. 694; Freedman's Sav. 
Co. V. Shepherd, 127 U. S. 494, 8 Sup. Ct 1250, 32 L. Ed. 163; Wis- 
wall V. Sampson, 55 U. S. (14 How.) 52, 14 L. Ed. 322; United States 
Trust Co. V. Wabash Ry. Co., 150 U. S. 287, 14 Sup. Ct. 86, 37 L. Ed. 
1085 ; Willis v. Eastern Trust & Banking Co., 169 U. S. 295, 18 Sup. 
Ct. 347, 42 L. Ed. 752; In re Hasie (D. C.) 206 Fed. 789. The reason 
for this rule has been variously stated: Possession of the mortgaged 
premises, either by the mortgagor or mortgagee, draws to it the right 
to receive the rents; ownership of the equity of redemption entitles 
the owner to rents and profits ; the agreement was to pay interest, not 
rent. Gorden v. Lewis, Fed. Cas. No. 5,613 ; Kountze v. Omaha Hotel 
Co., 107 U. S. 393, 2 Sup. Ct. 91 1, 27 L. Ed. 609. 

Vice Chancellor Van Fleet in Leeds v. Gifford, 41 N. J. Eq. 464, 5 
Atl. 795, said: 

"It (rent) was as absolutely free from all lien or other claim on the part of 
the complainant (mortgagee) as it would have been if the mortgagor had de- 
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rived it from some otber source than tbe mortgaged premises. As between the 
complainant and the mortgagor, the money was the property of the mortgagor 
as completely and as unconditionally as it would have been if the relation of 
mortgagor and mortgagee had not existed between them." 

The mortgagor, being in possession and entitled to the rents, may 
appropriate them "to his own use." 

[2] When, however, the property of a mortgagor is taken out of his 
hands by insolvency or bankruptcy proceedings, and he can no longer 
appropriate the rents "to his own use," neither the mortgagor nor 
mortgagee being in actual possession, we have a new situation and a 
new problem. To whom do the rents of mortgaged premises, collected 
by the assignee in insolvency proceedings or the trustee in bankruptcy, 
and not distributed at the time the mortgagee seeks to have them ap- 
plied in payment of the deficiency of his mortgage upon foreclosure, 
belong? The answer to this question depends upon the nature of the 
interest of the mortgagee in the mortgaged premises in such circum- 
stances. It is claimed on the one side that the trustee, representing the 
creditors, stands in exactly the position of the mortgagor in relation 
to these rents, and therefore they belong to the general creditors; it 
is claimed, on the other, that when insolvency or bankruptcy takes the 
mortgagor's property out of his hands, and the mortgaged premises 
are . insufficient to pay the mortgage indebtedness, the mortgagee is 
substantially the owner of the mortgaged premises. The nomen- 
clature used by courts in defining the mortgagee's interest in such 
cases is not uniform. "Substantial owner," "virtual owner," '.'equita- 
ble owner" of the land are terms applied to his interest therein. I 
have been able to find but few opinions on the precise point involved 
in this case and they are not in accord. The following cases hold, in 
substance, that the assignee or trustee, having the status of the mort- 
gagor, represents the general creditors, and therefore the r^ts belong 
to him : In re Foster, Fed. Cas. No. 4,963, affirmed in Foster v. Rhodes, 
Fed. Cas. No. 4,981 ; In re Hasie (D. C.) 206 Fed. 789, 30 Am. Bankr. 
Rep. 83. Over against these cases stand Hutchinson, Assignee, v. 
Straub et al., 16 Ohio Cir. Ct. R. 452 ; In re Industrial Cold Storage & 
Ice Co.'(D. C.) 163 Fed. 390, 20 Am. Bankr. R. 904; In re Torchia, 
188 Fed. 207, 110 C. C. A. 248; Id. (D. C.) 185 Fed. 576, 26 Am. 
Bankr. R. 188. In the case of Hutchinson, Assignee, v. Straub, 
the owner of the real estate executed a mortgage thereon June 12, 
1893, to the St. Bernard Loan & Building Association Company 
to secure a loan of $3,500. On January 18, 1896, she made an as- 
signment to Mr. Hutchinson of all her property, including the 
mortgaged premises in question, for the benefit of her creditors. The 
real estate was sold under order of the court, but did not sell for 
enough to pay the mortgage and interest 'which had accrued thereon. 
Between the assignment and the sale, the assignee collected $335.50 in 
rents. The common pleas court directed that the assignee apply the 
rents collected as aforesaid, or a sufficient amount thereof, to pay in 
full the mortgage indebtedness. The assignee excepted to ihis part of 
the order. The circuit court said: 
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"In some cases rent not dne is considered as real estate, as, for Instance, 
t>etween an executor or administrator and an heir. And in a case of this kind, 
as it issues out of the land mortgaged to the building association, we think that 
it partakes of the nature of the land itself, that the assignee would hold it 
as the trustee of the mortgagee rather than for the general creditors, who 
had no lien on the land Itself or of the proceeds thereof.'* 

The court said in the case of Wiswall v. Sampson, 55 U. S. (14 
How.) 52, 64, 14 L. Ed. 322: 

•*The effect of the appointment (of a receiver) is not to oust any party of his 
right to the possession of the property, but merely to retain it for the benefit 
of the party who may ultimately appear to be entitled to it; and when the 
party entitled to the estate has been ascertained, the receiver will be con- 
sidered his receiver." 

In the case of In re Torchia, 185 Fed. 576, the District Court, re- 
ferring to the decision in Re Industrial Cold Storage & Ice Co., supra, 
^said: 

"It seems to me that the only theory upon which such decision can rest is 
that the mortgagee is either in possession through his trustee, to wit, the 
assignee, imder the deed of voluntary assignment, or entitled to such posses- 
sion by the voluntary act of the assignor. Under the Bankruptcy Act of 
1898, I 70 (Act of July 1, 1898, c. 541, 30 Stat 505 (U. S. CompUed Statutes 
1901, p. 3451), the trustee is vested with the title of the bankrupt mortgagor 
by act of law and not by the act of the bankrupt The mortgagee is no nearer 
to the possession of the mortgaged premises after the election of a trustee 
than he was before. He could not have higher rights against the trustee than 
he had against the bankrupt" 

The trustee, by section 70 of the act, is "vested by operation of law 
with the title of the bankrupt," but this does not mean that his status 
is exactly that of the mortgagor for all purposes. In some particulars 
his rights are greater than those of the mortgagor. Bankruptcy Act 
1898, §§ 47 (a) (2) ; 60 (a) (b) ; 67 (a) ; 70. The Circuit Court of Ap- 
peals, in reviewing the case In re Torchia, supra, said : 

"It was there (Wolfs Appeal [106 Pa. 5451) determined that, after insolven- 
cy has taken the debtor's real estate out of his hands, its income or product be- 
longs to the lien creditors, who have thus become its virtual owners, and we 
can see no sufficient reason why the same rule should not apply to real estate 
in a court of bankruptcy. It has already been so applied in this circuit. In 
re Industrial Cold Storage & Ice CJo. (D. C.) 163 Fed. 390." 188 Fed. 207, 110 
C. C. A. 248. 

In the case of In re Industrial Cold Storage Co., supra : 

"No proceedings were taken by the mortgagee to sequester the rents as by 
obtaining the appointment of a receiver before bankruptcy or by a direct ap- 
plication to the bankruptcy court." 

It was there, however, decided that the mortgagee was the virtual 
owner of the land and entitled to the rents. This case was approved 
by the Circuit Court of the Third Circuit. In re Torchia, 188 Fed. 
207, 110 C. C. A. 248; Id. (D. C.) 185 Fed. 576. 26 Am. Bankr. R. 188. 
The facts of this case were practically identical with those in the case 
at bar. In Pennsylvania a mortgage, though in form a conveyance of 
title, is in reality, both at law and in equity, only security for the pay- 
ment of money or the performance of other collateral contract, passing 
no estate in the land which may be taken in execution for the mortga- 
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gee's debt. Rickert v. Madeira, 1 Rawle (Pa.) 325 ; Bower v. Oyster, 
3 Pen. & W. (Pa.) 239; Asay v. Hoover, 5 Pa. 21, 45 Am. Dec. 713; 
Lennig's Estate, 52 Pa. 135. In New Jersey the same theory of the 
nature of a mortgage prevails. Wade v. Miller, 32 N. J. Law, 296; 
Shields V. Lozear, 34 N. J. Law, 496, 3 Am. St. Rep. 256; Kircher 
V. Schalk, 39 N. J. Law, 335; Colton v. Depew, 59 N. J. Eq. 126, 44 
Atl. 662. The precise point at issue in the case at bar has never arisen, 
to my knowledge, in New Jersey. I, therefore, feel constrained to 
follow the opinion of the District Court in the case of In re Industrial 
Cold Storage & Ice Co., and of the Circuit Court in the case of In re 
Torchia, supra. The order of the referee will therefore be reversed, 
and an order made directing the trustee to apply the interest to the pay- 
ment of the mortgage of tiie petitioner. 



In re EMIGH et aL 

(District Court, N. D. New York. July 23, 1917.) 

Bankbuptot ^=s>241(1)— Pbocedxtbe — Special Examination of Witniess. 

A witness other than the bankrupt called under Bankr. Act July 1, 
1896, c. 541, 8 Jila, 30 Stat. 551 (Comp. St. 191tt. « 9tK>5), for special ex- 
amination "concerning the acts, conduct, or property" of the bankrupt, 
' after adjudication and appolntm^it of a trustee, may, in the discretion of 
the referee, be examined privately, and is not entitled as matter of law" 
to be represented by counsel even though he has filed a claim against the 
estate which is contested, where the merits of his own claims are not a 
subject of the examination. Nor is the bankrupt entitled to be present or 
represented by counsel at such examination. 

In the matter of Mott Emigh and Martin J. Straub, individually 
and as copartners of the firm of Emigh & Straub, bankrupts. On ques- 
tions certified by referee. 

This is a review of the rulings of Hon. Edwin A. King both as special mas- 
ter appointed to examine the alleged bankrupts and witnesses prior to the 
appointment and qualification of the trustee and as referee in bankruptcy at 
the first meeting of creditors duly called and held subsequent to the appoint- 
ment of the trustee, at which meeting one George A. Straub was duly sub- 
poenaed and in attendance as a witness in behalf of the trustee in bankruptcy, 
and by which rulings the referee held that the trustee was entitled to a 
private examination of the witness, the examination being under section 21a 
of the Bankruptcy Act; that the witness was not entitled to have counsel 
present in his own behalf during his examination, It appearing that he had 
presented a claim against the estate in bankruptcy amounting to some $7,000 
which had been objected to, but which was not then in controversy ; that the 
bankrupts were not entitled to be present at and during such examination, 
either in person or by counsel : and that the general pubUc was not entitled 
to be present at such examination. 

It is assumed it was not proposed to examine into or Inquire as to the 
merits of the claim of George L. Straub, the witness, as there is nothing in 
tJie record certified to this court indicating such purpose, 

Thos. O'Connor, of Waterford, N. Y., for trusteew 

O'Brien & Murray, of Troy, N. Y., for witness Geo. A, Straub. 

J. A. Murphy, of Troy, N. Y., for bankrupt 

Martin J. Straub, in pro. per. 

^=9For other cases see same topic & KEY-NUMBER in all Key-Nuxpbered Dlgesta it Indexes 
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RAY, District Judge (after stating the facts as above). The ref- 
eree has certified to this court the following questions : 

"1. Is a witDcss, imder 8ectl<» 21a, entitled as matter of law to be repre- 
tfented by counsel npon bis examination? 

**2. Does the fact that sadi witness happens also to be. a creditor, or an 
alleged creditor, of the bankrupt, entitle him so to be represented by counsel? 

'*3. Upon such examination is the bankmpt, or his attorney, entitled as 
matter of right to be present? 

^4, Upon sach examination is the public as such, or any particular dtlaen 
as such, entitled as matter of right to be present?" 

Section 21a of the Bankruptcy Act provides as follows: 
'*A court of bankruptcy may, upon application of any officer, bankrupt, or 
creditor, by order require any designated person, including the bankrupt and 
his wife, to appear In court or before a referee or the judge of any state 
court, to be examined concerning the acts, conduct, or property of a bankrupt 
whose estate Is in process of administration uhder this act: Provided, that 
the wtfe may be examined- only touching Imsiness transacted by her or to 
which she is a party, and to determine the fact whether she has transacted or 
been a party to any business of the bankrupt." 

This section is silent as to the attendance of counsel for the witness 
or the bankrupt if it be the bankrupt who is to be examined. This 
section presupposes a special examination and a special order for the 
examination. It may be had at the time of the first meeting of credi- 
tors, but is not necessarily a part of the proceedings at such first meet- 
ing. If made a part of the proceedings at the first meeting of creditors, 
it would seem clear that not only the bankrupt, but all creditors, would 
have the right to be present with counsel, but if not made a part of the 
proceedings of such first meeting, but is had for a special purpose a3 
mere discovery, a diflferent question arises. This review does not 
necessarily involve the rights of the bankrupt When under oath, as 
neither of the bankrupts was sworn. The questions certified concern- 
the rights of a witness, his counsel, and of the general public. The 
proceedings before the special master as such had not been conclud- 
ed, and from the record before me I conclude that the examination 
of Straub was intended to be had under the provisions of section 21a. 

Black on Bankruptcy, § 267, pp. 648, 649, says : 

"A stranger to the proceedings (that is, one who is neither the bankrupt 
himself nor a creditor) when summoned to appear and be examined in bank- 
ruptcy, at the instance of the trustee or the creditors, has no right to have the 
attendance and advice of counsel at his examination. Neither is a creditor 
of the bankrupt a 'party' to the proceeding, in any such sense as to entitle him 
to interfere with it or be represented in it by counsel, or at least it is in the 
judicial discretion of the referee to permit or refuse such representation. But 
in the case of the bankrupt himself, it is different. The rule is well settled 
that he is entitled to be attended by his counsel on his examination, and that 
the attorney may interpose objections to any improper questions propoiind- 
ed to the bankrupt But the bankrupt has no absolute right to consult with 
his counsel before answering any given questions, or to take his advice as to 
the necessity of Jiis answering the question or the form of his answer. This 
privilege may be aUowed to him by the referee, if the circumstances render 
it proper, but it cannot be claimed as of right. The referee has a discretionary 
power to allow such a consultation of the bankrupt with his counsel, and 
whether or not it shall be allowed must be determined by him according to 
the circumstances of each particular case. On this point it has been said: 
'There may be a case in which such a privUege might or should be allowed. 
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as, for example, where the examination might implicate the bankrupt In a 
criminal charge, or require the disclosure of facts against which he is protected 
by law. But even in such a case, the presence of the bankrupt's counsel will 
generally; if not always, furnish all the protection needed without the al- 
lowing of a private consultation.' " 

He cites the following authorities : 

"In re Feinberg, 3 Ben. 162, 2 N. B. R. 425, Fed. Cas. No. 4,716 ; In re 
Fredenberg, 2 Ben. 133, 1 N. B. B. 268, Fed. Cas. No. 5.075 ; In re Feeny. 1 
Hask. 304, Fed. Cas. No. 4,715 ; In re Stuyvesant Bank, 6 Ben. 33, 7 N. B. R. 
445, Fed. C&s. No. 13,582 ; In re Schonberg. 7 Ben. 211, Fed. Cas. No. 12,477 ; 
In re Howard (D. C.) 95 Fed. 4il5. 2 Am. Bankr. R. 582; In re Abbey Press, 
134 Fed. 51, 67 C. C. A. 161, 13 Am. Bankr. Rep. 11 ; In re Comstock, 3 Sawy. 
517, 13 N. B. R. 103, Fted. Cas. No. 3,080; In re Tanner, 1 Low. 215, 1 N. B. 
R. 316, Fed. Cas. No. 13,745; In re Patterson, 1 N. B. R. 150, Fed. Cas. No. 
10,815; In re Judson, 2 Ben. 210, 1 N. B. B. 364, Fed. Cas. No. 7.562; In re 
Collins, 1 N. B. R. 551, Fed. Cas. No. 3,008; In re Lord, 3 N. B. R. 243, Fed. 
Cas. No. 8*502." 

In 2 Remington on Bankruptcy (2d Ed.) §§ 1573, 1574, pp. 1456, 
1457, it is said : 

"Sec. 1573. Witness, as Such, Not Entitled to Attomev.—A witness is not 
entitled as such to have an attorney, and Ills attorney need not be allowed to 
participate in the proceedings. 

*'Sec. 1574. But is Entitled if WUness he Creditor or Bankrupt. --But If the 
witness is also a creditor who has proved his claim in the proceedings, or if 
he is the bankrupt himself, it would seem he may, as being a party to the 
proceedings, be entitled to an attorney and to have his attorney heard on the 
propriety of questions and to participate in the examination precisely as could 
any creditor who is not a witness. A contrary rule would allow creditors who 
were not witnesses to have attorneys participate in the examination, but would 
debar creditors who were witnesses from the exercise of the same right So, 
also, by the same contrary rule, a bankrupt, who in fact is precisely as much 
of a party to the proceedings as any creditor, would not be entitled to have 
his attorney participate in the examination when the bankrupt himself was a 
witness, but would be entitled to participate in the proceedings when he was 
not a witness. The contrary rule thus would lead to absurdity. 

*'So, while it still remains true that as a mere witness neither a bankrupt 
nor any creditor is entitled to counsel, yet, as parties to the bankruptcy pro- 
ceedings, they are so entitled, and both the bankrupt's attorney, and also 
any creditor's attorney, is entitled to cross-examine witnesses, where the 
examination is a 'general' examination.*' 

Remington cites the same cases. 

In Re Abbey Press, 134 Fed. 51, 67 C. C. A. 161 (C. C. A., Second 
Circuit) 13 Am. B. R. 11, it is said: 

"Finally it is contended that the petitioner was entitled to be represented 
by counsel. No authorUy is cited in support of this proposition. Such a course 
would be contrary to the rulings in other courts, and, as we understand it, 
contrary to the practice and decisions in the bankruptcy courts. In any event, 
no such representation should be allowed except in the discretion of the 
court; that is, of the referee." 

I do not find that this holding of the Circuit Court of Appeals in 
this, the Second Circuit, has been overruled. It must be accepted '^as 
the law as to the examination of a person who is a mere witness. But 
what is and what should be the rule when the witness so called for 
examination is also an alleged creditor, having presented a claim which 
is disputed by the trustee? 
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In Matter of Adler & Co., 21 Am. Bankr. R. 302, the referee said 
and held: 

"I denied the right of counsel for the bankrupt to be present, because: 

"First. The Inquiry 'is of necessity to a considerable extent a fishing ex- 
pedition.* In re FOerst, 1 Am. B. R. 259, 93 Fed. 190. 

"Second. The purpose of the examination being to take necessary steps for 
the discovery, possession, and preservation of the estates, if any hidden assets 
should be disclosed, the presence of counsel for the bankrupt, at time of dis- 
closure, would put it in the power of the bankrupt to remove said assets from 
their hiding places before le^l process could Issue. 

"Third. The examination is not intended as a means of producing testimony, 
pertinent to issues on trial, and is not directed to a defined issue between 
parties. In re Fixen. 2 Am. B. R. 822, 96 Fed. 756; In re Wilcox, 6 Am. 
B. R. 862. 109 Fed. 62a" 

This holding was confirmed by the District Judge. These reasons 
apply equally if not with greater force to the examination of a third 
party witness, whether having a claim or not, provided the examina- 
tion of the witness in the absence of his attorney does not involve the 
merits of his claim. In my judgment it would violate the proprieties, 
as well as a proper respect for the administration of justice, to sub- 
poena a person claiming to be a creditor of the bankrupt under section 
21a and compel him to submit to a private examination in the absence 
of his counsel, assuming he requests counsel, involving the merits of 
his claim. But as to matters which do not involve the merits of the 
claims of the witness against the bankrupt estate, I can see no objec- 
tion to the full and complete examination of the witness, even though 
he be a creditor or an alleged creditor in the absence of both the bank- 
rupt and his counsel and the absence of counsel for such witness. In 
my judgment it would be an abuse of discretion on the part of the 
referee to allow counsel for the trustee to go into matters involving 
the merits of the witness' claim, he being a witness under special order 
and special examination. It would be unfair and might be seriously 
prejudicial. I do not think a proper regard for the interests of gen- 
eral creditors would justify such action. At the first meeting of credi- 
tors, of which all creditors have notice* (section 58, Bankruptcy Act 
[Comp. St. 1916, § 9642]), and at all adjournments thereof, die bank- 
rupt may be examined. Witnesses may be examined and proof taken 
as to claims. These proceedings should be open to the public, and the 
bankrupt is then and there entitled to counsel. While the witnesses 
are publicly sworn and examined at such a meeting, they are not en- 
titled to counsel, except when in the discretion of the referee or court 
counsel ought to be pemjitted. But special examination of the bank- 
rupt and of his wife and of witnesses under special order pursuant 
to the provisions of section 21a are a different matter, and are had for 
a different purpose. The two proceedings should not be confused or 
conducted the one as a part of the other. These special examinations, 
while a proceeding in the case before the referee or judge, are not a 
part of the open court proceedings proper and ought not to be. If 
so conducted the object and purpose of such examination will be de- 
feated. 

It is now settled by the Supreme Court, notwithstanding many de- 
cisions in the lower courts to the contrary, that the moment a petition 
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in bankruptcy is filed, whether voluntary or involuntary, and a re- 
ceiver appointed, the administration of the estate has begun, and an 
order may be granted under section 21a for the examination of the 
bankrupt or any designated witness or witnesses. Cameron v. United 
States, 231 U. S. 710, 716, 717, 34 Sup. Ct, 244, 246, 58 L. Ed. 448. 
The court says of this section: 

**The object of the examination of the bankrupt and other witnesses to 
ihow the condition of the estate Is to enable the court to discover Its extent 
and whereabouts, and to come Into possession of It, that the rights of creditors 
may be preserved. If such examination Is postponed untU after adjudication, 
which may not- take place for at least twenty days, within which the bank- 
rupt in Involuntary bankruptcy Is given leave to appear and plead, the estate 
may be concealed and disposed of and the purpose of the act to hold It and 
to distribute it for the benefit of creditors defeated." 

It is apparent that notice to creditors of examinations under section 
21a is not contemplated by the act. In fact in involuntary cases such 
notice would be impossible, as there are no schedules or list of credi- 
tors in such cases and the creditors of the bankrupt are largely un- 
known. These examinations, are held mainly for the purpose of dis- 
covery, and there is every reason that they should proceed expedi- 
tiously. There is no issue framed and no contest. There is no reason 
why a witness should be attended by counsel and no reason why the 
bankrupt himself on such examination should be attended by counsel, 
as his testimony cannot be used against him in any criminal prosecu- 
tion. In this case the proceeding has gone to adjudication and the 
appointment of a trustee and the filing of schedules, and the creditors 
are known, but these facts do not necessarily avoid the necessity and 
propriety of an examination under section 21a, or call for notice to 
creditors when such examination is had. The examination under this 
section is confined to the acts, the conduct, and the property of the 
bankrupt. The referee or special master must, of course, exercise a 
wise discretion in conducting such an examination. In the examina- 
tion of the witness George A. Straub, under section 21a, the referee 
must not permit the merits, of Straub's claim against the bankrupt 
estate to be gone into in the absence of his counsel, and if questions 
are propounded which the witness thinks would incriminate him, he 
should be allowed to consult his counsel before answering or declining 
to answer. I think a bankrupt, when examined pursuant to a special 
order under section 21a, occupies the position ctf a witness merely, but 
I am not called upon at this time to decide that question. 

My conclusions are that the witness Strayb had no right as matter 
of law to a public examination ; that in the discretion of the referee or 
special master a private examination was proper without the presence 
of the witness' counsel or that of the bankrupt and his attorney, as- 
suming that the merits of his claim were not gone into. This is of 
course on the assumption that the examination was being conducted 
under section 21a, and not as a part of the proceedings at the first 
meeting of creditors. 
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UNITED STATES v. WILCOX ct aL 
(District CJourt. D. Rhode Island. July 23. 1917.) 

!• CoNSFiBACT ^=>43(6)— Indictment— SuFFiciENCT. 

In an indictment for conspiring to injure, oppress, threaten or Intimi- 
date a voter in the free exercise of his right of voting for representative 
in Congress, in violation of Cr. Code, S 19 (Act Biarch 4, 1909, c. 321, 35 
Stat. 1092 [Comp. St 1916, 8 10183]), an allegation that it was proposed to 
do this by peremptorily ordering, requiring, and directing him to vote for 
a particular candidate was without substance and of no legal effect, as 
peremptorily ordering, requiring, and directing, does not amount to in- 
timidation, nor does it injure, oppress, or threaten. 

2. GONSPISACT «=»48(6)— iNDICnCBRT— SmPFicncNOT. 

An allegation that it was proposed to accomplish the purpose of such 
conspiracy by threatening to use efforts to cause one of the defendants 
to withdraw his custom and trade from such voter tmless he would vote 
as directed was insufficient, in the absence of any allegations giving weight 
or value to such efforts or to such defendant's trade or custom, or to 
show any probability that, the threats alleged would produce coercion. 

8. CONSPIBACT ^s»27— OONSPIKACT TO INTIMIUATE YoTBR — OVSBT AOTB. 

A threat by one of the defendants to withdraw his trade and custom 
from the voter unless he worked for a particular ticket was his Individual 
act, and not an overt act in execution of the alleged conspiracy punishable 
under Cr. Code, | 19. 

Henry C. Wilcox and others were indicted for conspiracy. On de- 
murrers to the indictment. Demurrers sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. I. 

Wilson, Gardner & Churchill, of Providence, R. I., for defendants. 

BROWN, District Judge. The demurrers raise the question wheth- 
er the indictment sufficiently charges a conspiracy to violate section 
19 of the Criminal Code, and more specifically whether it properly 
charges that the defendants did "conspire to injure, oppress, threaten, 
or intimidate" one Adelbert A. Martin in the free exercise and en- 
joyment of the right of voting freely for a candidate for representa- 
tive in Congress. The proposed means to this end are set forth as 
follows : 

"By peremptorily ordering, requiring and directing said citizen to vote for 
one RosweU B. Burchard for representative in said Congress at said election 
at all events, and without reference to whether said RosweU B. Burchard was 
the candidate of his, the said Adelbert A. Martin's choice for representative in 
said Congress, and to Chreaten to use their efforts to cause one John McCarthy, 
who was a principal customer of said Adelbert A. Martin in connection with 
his, the said Adelbert A. Martin's, business of supplying poultry to hotel 
keepers and others, to withdraw his custom and trade from said Adelbert A. 
Martin unless he would so vote for said RosweU B. Burchard, contrary to the 
form of the statute in such case made and provided, and against the peace 
and dignity of the United States." 

[1,2] "Peremptorily ordering, requiring and directing" does not 
amount to intimidation; nor does it "injure, oppress or threaten." 
These words arc without substance and are of no legal effect. 

^=»For other casoa ■•• Mm* topic ft KBT-NUMBBR In all Key-Numbered Digests ft Indexes 
243 F.— 63 
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«• • • rp^ threaten to use their efforts to cause one John McCarthy 
* ♦ ♦ to withdraw his custom and trade trom said Adelbert A. Martin 
unless he would so vote for said Roswell B. Burchard," etc. 

— does not amount to a charge of a conspiracy to make direct threats 
of a loss of custom, but merely of a conspiracy to make threats to use 
their efforts to cause John McCarthy to withdraw his custom. 

We have then a conspiracy to threaten — ^to use efforts to caus^— 
John McCarthy to withdraw custom. But John McCarthy, one of 
the defendants, as is stated on the brief of the United States, is the 
same John McCarthy upon whom efforts are to be made. As to this 
defendant, the present case is a case of primary impression ; for John 
is charged with conspiracy to threaten, to use efforts, to cause, John 
(i. e., himself) to withdraw his own cust(»n. If John were to threaten 
the voter that he (John) would use his own efforts to cause himself 
to withdraw his custom, this would make the withdrawal conditional 
upon John's making up his own mind, and detract much from the 
menace, even if it were also threatened- that the other conspirators 
would unite with their efforts to cause John, John's own efforts to 
cause himself to withdraw his custom from the voter. 

[3] Though section 19 does not require it, the second count contains 
allegations of overt acts. One of these is that John McCarthy said to 
the voter that unless he worked for the ticket on which Burchard was 
a candidate for representative in Congress, etc., McCarthy would with- 
draw his trade and custom. This individual act of John McCarthy's, 
however, does not fall within the federal statutes, and cannot be 
brought within section 19 of the Criminal Code, to make a case of fed- 
eral jurisdiction upon the theory that the scheme or plan which pre- 
ceded it was shared with one or more other persons. John's threat as 
set forth as an overt act was a direct threat of the withdrawal of 
custom. His intention to do what he did is a presumption of law. 
The conspiracy charged is merely to threaten to use efforts to cause 
John to withdraw his custom. 

John's direct threat, therefore, is not pursuant to the conspiracy, 
and is not an overt act in execution of the alleged conspiracy, but re- 
mains his individual act, and is not subject to punishment under section 
19 of the Criminal Code. 

In the conspiracy to threaten "to use their efforts" the threatened 
efforts of the other defendants are to be made upon John, while John's 
threatened efforts are to be made upon himself. 

The practice of preferring indictments for consfriracy in cases of 
completed offenses, where there are two or, more participants, has be- 
come very extended ; but care should be taken that the practice should 
not be unduly extended, /nor the federal conspiracy statutes be stretched 
to enlarge federal jurisdiction so that it will cover individual acts of 
interference with state elections ; for this is contrary to the policy of 
federal noninterference in state elections^ which is so fully recognized 
by the Supreme Court in United States v. Gradwell et al., April 9, 
1917, 243 U. S. 476, 37 Sup. Ct. 407, 61 L. Ed. 857. 

Whether a mere general allegation of a threat of withdrawal of 
custom, without additional allegations to show that this custom was of 
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such pecuniary value as to make the threat a substantial menace, would 
amount to a charge of intimidation is doubtful. The doubt increases 
when the threat is merely of efforts to cause a withdrawal t)f custom or 
trade of an undefined value. There ai^)ears to be nothing in the in- 
dictment from which the legal inference can be drawn that substantial 
pressure or duress was to be exercised upon the mind of the voter, or 
that there was substantial menace in the proposed threats. 

'As was said in United States v. Cruickshank, 92 U. S'. 542, 559, 23 
L. Ed. 588: 

"It must be made to appear — that Is to say, appear from the indictment, 
without going further^— that the acts charged will, If proved, support a con- 
viction for the offense alleged." 

The court is not enabled to say on reading this indictment that if 
the facts stated are true an offense has been committed by the defend- 
ants. The indictment, in my opinion, should allege a conspiracy to 
commit acts of intimidation or make threats sufficient in severity or 
apprehension to influence the mind of a person of ordinary firmness. 
See U. S. V. Huckabee, 16 Wall. 414, 432, 21 L. Ed. 457. A normal 
person "peremptorily ordered" would probably be no more influenced 
than by the peremptory orders found upon election posters, "Vote for 

An accusation of a criminal purpose must be stated positively ; and 
nothing can be brought into the indictment by argument or other than 
necessary inference. It is not a necessary inference, nor a permissible 
inference, that a threat to use efforts to cause a withdrawal of custom 
would be regarded as raising an apprehension of an actual loss of 
custom of substantial value. The indictment cannot be aided by any 
facts not appearing upon the face of the indictment, nor can the overt 
acts be resorted to to aid the allegation of conspiracy. 

Reference to the overt acts shows a threat of withdrawal of custom 
by the defendant John McCarthy, an offense not cognizable by federal 
courts. The attempt to define in the indictment a conspiracy under 
section 19 in which John is joined to others and others joined to John 
in a common purpose is, in my opinion, unsuccessful. 

John's individual threat to use his' efforts to cause himself being 
rejected as a pleader's fantasy, there remains only a conspiracy of the 
other defendants to threaten the voter with efforts to cause John to 
withdraw his custom. 

As there are no allegations which give weight or value to either the 
efforts or the custom, or show any probability that the threats alleged 
would produce coercion, it does not appear that there -was any con- 
spiracy to intimidate or oppress a voter. 

Demurrers sustained. 
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UNITED STATES ▼. WELCH et aL 
(District Court. D. Rhode Island. July 23, 1917.) 

1. CoNSPiRACT ^=»43(6) — Indictment — Suiticienct. 

Allegations, in an indictment for conspiring to intimidate a voter, that 
it was proposed to accomplish this purpose by peremptorily ordering, re- 
quiring, and directing him to vote for a particular candidate were of no 
legal effect 

2. Indictment and Information «=»70 — ^Bequisites of Accusation — ^Abou- 

mentativene8& 

In an indictment for conspiring to intimidate a voter in violation of 
Cr. Code, S 19 (Act March 4, 1909, c. 321, 35 Stat. 1092 [OOmp. St 1916, i 
10183]), if allegations that defendants intended to threaten to use their 
efforts to cause sentence to be pronounced upon the voter on a criminal 
charge then pending against him for sentence was intended to charge a 
direct threat to have sentence pronounced, it was argumentative, and 
violated the rule that the offense must be stated positively, and that noth- 
ing can be brought into the indictment by argument or otherwise than by 
necessary inference. 

3. CONSPIBACT ^=s>28 — CONSPIBAOT TO INTIMIDATE YOTKBa 

A conspiracy by defendants to threaten a voter to use efforts to have 
sentence pronounced against him in a case pending against him for 
sentence was not a conspiracy to injure, oppress, threaten, or intimidate 
such voter in the free exercise of his right of voting, as whether such 
a threat would naturally raise in the mind of the voter any further appre- 
hension of the infliction of sentence than he would otherwise apprehend 
and could amount to coercion was too conjectural. 

4. Conspiracy «=»43(6) — Indictment — Sufficiency. 

An Indictment, alleging a conspiracy to threaten a voter with reference 
to the consequences of his vote for representative in Congress by telling 
him that he had better look out, and that defendants had got something 
on him, was too vague to charge a conspiracy to intimidate the voter, 
without an innuendo. 

Patrick Welch and another were indicted for conspiracy. On de- 
murrers to the indictment. Demurrers sustained. 

Harvey A. Baker, U. S. Atty., of Providence, R. 1. 

Wilson, Gardner & Churchill, of Providence, R. I., for defendants. 

BROWN, District Judge. The demurrers raise the question wheth- 
er the indictment sufficiently charges a conspiracy under section 19 
of the Criminal Code, to injure, oppress, threaten or intimidate a voter 
in the exercise of a right to vote freely for a representative in Con- 
gress. 

[1] The indictment is in some respects similar to the indictment in 
the case of United States v. Henry C. Wilcox et al., No. 150, 243 
Fed. 993, opinion handed down this day. It contains the same allega- 
tions relating to "peremptorily ordering, requiring and directing" a 
voter, and the ruling in the former case that these words are without 
substance and of no legal effect is equally applicable to this case. 

The indictment differs in respect to the proposed threats. The first 
count defines the following as the means intended : 

"And to threaten to use their efforts to cause sentence to be pronounced 
upon him on a certain criminal charge then still pending against him for sen- 

^ssFor other cases see same topic A KEY-NUMBER in all Key-Numbered Digests ft Indexes 
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tence in the city of Newport, In said state of Rhode Island, under the liquor 
laws of that state, unless ];ie would so vote for said Roswell B. Burchard/' etc. 

The second count contains this language: 

'To threaten the said Edward Whitehead with reference to the consequences 
of his vote for representative in Congress, by saying to the said Edward White- 
head, *You had better look out ; we have got something on you/ " 

[2] The third count contains a similar allegation. The first in 
tended threat set forth is not, as the brief of the United States con- 
tends, a threat of sending to jail, but only a threat to use their efforts 
to cause sentence to be pronounced upon, a certain criminal charge 
then still pending for sentence. As was held in the Wilcox Case, a 
threat to use efforts to a certain end cannot be regarded as in sub- 
stance the same as a direct threat of the -thing to be accomplished by 
such efforts. If so intended, the pleading is argumentative, ' and vio- 
lates the rule that the offense must be stated positively, and that noth- 
ing can be brought into the indictment by argument or other than nec- 
essary irlference. 

[3] If there is a conspiracy to coerce a voter the intended means 
should appear to have some adaptation to this end. A threat to 
make a charge of crime, or to institute a criminal prosecution, is of 
something within the power of the threatener, and may amount to 
intimidation. When, however, a criminal case has reached a point 
where it is "still pending against him for sentence," it rests between 
the prosecution and the court. The threat of "efforts to cause sen- 
tence to be pronounced" is very vague. Presumably sentence is to 
follow in due course of law, and this would be apprehended by the 
voter. Whether a threat to use efforts that this be brought about 
would naturally raise in the mind of the voter further apprehension 
of the infliction of sentence, and whether this could amount to coercion, 
is too conjectural for the practical purposes of the law; especially 
when there is added to the doubt whether anything could be done a 
doubt of the ability of the defendants to "use their efforts" success- 
fully. 

[4] The language of the second count is too vague to show a sub- 
stantial menace. Without an innuendo it cannot be regarded as of any 
legal effect in a criminal indictment. 

The demurrers are sustained. 



STOKT V. PERKINS, Deputy U. S. Marshal, et aL 

JONES V. SAME. 
(District Court, S. D. Georgia. August 20, 1917.) 

1. OoNSTrruTioNAL Law ^=s>83(2) — Selectivs Dbaft — Constitdtionalitt of 

Draft. 

The selective draft law of May 18, 1917, does not contravene Const. 
Amend. 13, inhibiting slavery and involuntary servitude. 

2, Abmy and Navt ^=»1 — Opebation Against Federal Statute. 

The common-law right to **remain within the realm" cannot prevail 
against explicit provision of an act of Congress. 

^s»For other cases see same topic it KET-NUMBEH In all Key -Numbered Digests & Indexes 
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3. CONSTITXITIONAL LaW ^S>38 — OPEKATION AGAIKST FEDEBAL STATUTE. 

An Act of Congress can be held invalid only if contraTening the Con- 
stitution, though inimical to the common law. 

4. Abmt and Navt ^=»20 — Seiaotivk DBArr — ^Poweb of Gongbbss. 

The power of Congress under Const, art. 1, I 8, cl. 12, to raise and sup- 
port armies, is plenary; so that, as it may summon to the army every 
citizen, it may summon such as it desires. 

5. Abmy and Navy ^=>5% — Selective Dbait — "Miutia" — '^AxtCY" — ^Nation- 

AI« QUABD. 

Const, art. 1, § 8, cl. 15, empowering Congress to call out the militia to 
. execute the laws of the Union, suppress Insurrection, and repel invasion, 
neither limits its use of the. national army, which is not the militia, an 
"army" being a body of m^n whose business is war, wbile the "militia" is 
a body of men composed of citizens occupied temporarily in the pursuit 
of civil Ufe, but organized by discipline and drill, and called into the 
field for temporary military service when the exigencies of the country 
require it, nor prevents sunimoning to the army one who is a member of 
the National Guard. 

[Ed. Note. — For other definitions, see Words and Phrases, First and 
Second Series, Army ; Militia.] 

6. Abmt AND Navy ^zs>1 — Employment Abboad — Powbb of Oongbbs& 

Under the power given Congress by Const art. 1, S 8, cl. 18, to make all 
laws necessary and proper for carrying into execution the foregoing pow- 
ers, which include the power to provide for the common defense and gen- 
eral welfare, it may employ the army abroad. 

Petitions for habeas corpus, one by John Story, the other by Albert 
Jones, against H. W. Perkins, Deputy United States Marshal, and an- 
other. Writs denied. 

L. D. McGregor, of Warrenton, Ga., Thomas E. Watson, of Thom- 
son, Ga., and J. Gordon Jones, of Cordele, Ga., for John Story and 
Albert Jones. 

Erie M. Donalson, U. S. Atty., of Macon, Ga., for defendants. 

SPEER, District Judge. [1] Albert Jones and John Story impris- 
oned in the Richmond county jail under commitment for unlawfully 
failing to register for military duty as required by the act of Congress 
of May 18, 1917, known popularly as the selective draft law, have 
made application for writs of habeas corpus. They allege that their 
imprisonment is unlawful. They charge that the enactment, made to 
raise a national army, is violative of the Constitution of the United 
States. It is insisted that the authority exercised by the United States 
under this legislation is void, because the act contravenes the Thir- 
teenth Amendment. This provides that: 

"Neither slavery nor Involuntary servitude, except as punishment for crime 
whereof the parties shall have been duly convicted, shall exist within the 
United States, or any place subject to their jurisdiction." 

To agree to this contention we must conclude that a soldier is a 
slave. Nothing could be more abhorrent to the truth, nothing more 
degrading to that indispensable and gallant body of citizens trained in 
arms, to whose manhood, skill, and courage is and must be committed 
the task of maintaining the very existence of the nation and all that 
its people hold dear. The Grand Army of the Republic, the Confed- 
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erate Veterans, and the Sons of Veterans are not maintained to pre- 
serve the traditions of slavery. Nations do not pension slaves to com- 
memorate their valor. They do not "give in charge their names to 
the sweet lyre"; nor does "sculpture in her turn give bond in stone 
and ever during brass to guard and to immortalize the trust." 

[2-4] The sole additional ground of the petition is that by the com- 
mon law it was the right of petitioners to "remain within tiie realm," 
and that this right should now be held to relieve them from military 
service beyond the borders of the United 'States. The reply is that 
the common law, that is, the immemorial English law, cannot prevail 
as to the United States or its people against the explicit provision of 
an act of Congress. Nor has a court of the United States power to 
declare an act of Congress invalid because it is inimical to the com- 
mon law. The touchstone for such judicial power is the Constitution, 
and nothing else. It remains to be determined whether the Constitu- 
tion has conferred autliority on Congress to enact this law. Clause 
12 of article 1, § 8, of the Constitution empowers Congress '"to raise 
and support armies." This power is plenary. It is not restricted in 
any manner. Congress may summon to its army thus authorized every 
citizen of the United States. Since it may summon all, it may sum- 
mon any. Said the Supreme Court in the case of United States v. 
Tarble, 13 Wall, 408, 20 L. Ed. 597: 

''Among the powers assigned to the national government is the power 'to 
raise and support armies/ • ♦ ♦ Its control over thie subject is plenary 
and exclusive. It can determine, without question from any state authority, 
how the army shall be raised, whether by voluntary enlistment or forced draft* 
the age at which the soldiers shall be received, and the period for which they 
shall be taken, the compensation he shall be allowed, and the service to which 
he shall be assigned." 

[5] It is urged that by this legislation Congress has taken over and 
in this wav conscripted the National Guard. This, it is said, is the state . 
militia. It is contended under clause 15 of the article and section 
above quoted that such militia can be used only to execute the law^s 
of the Union to suppress insurrection and repel invasion. Since these 
petitioners are not members of the National Guard, in no event could 
their rights in this way be affected. But the national army is not the 
militia. An "army" is a body of men whose business is war. Bur- 
roughs v. Peyton, 16 Grat. (Va.) 475. The "militia" is: 

"A body of men composed of citizens occupied ordinarily in the pursuits of 
civil life, but organiseed by discipline and drill, and called Into the field for 
temporary military service when the exigencies of the country require it." Id. 

As we have seen, Congress in the exercise of tiie power to raise 
armies may summon to the colors every citizen. It follows that the 
states, even if they so desire, cannot defeat this power by enlisting 
such citizens in the state troops or National Guard. Was this possible, 
it would be also possible for the states to prevent altogether the rais- 
ing of armies by Congress. 

[8] There remains to be considered the contention that Congress 
cannot employ the national army to be created by virtue of this legis- 
lation in foreign lands or beyond the seas. If this is true, then indeed 
is our country impotent. Then must its people indeed suffer in their 



Digitized by VjOOQIC 



1000 243 FEDERAL REPORTER 

own homes, in their cities, and on their farms all the horrors of in- 
vasive war. Its military leaders must ignore the settled principles of 
their science, that the best defensive is the most vigorous offensive. 
The keen swords of its sons, instead of flashing over the guard of the 
enemy and piercing his vitals, must be held immovable as if on an anvil, 
io be shattered by the reiterated blows of his hammer. Deprived of 
our aid in the field, successive defeats will visit and crush our allies. 
Their lands conquered, their navies taken, we must then in turn, soli- 
tary and alone, meet on our own soil the impact of victorious and bar- 
barous legions whose laws do not forbid them service abroad, but 
which inspire their fierce and veteran armies to deeds of conquest in 
every clime. 

Was this contention maintainable, the misguided men who for their 
personal ease advance it might all too late discover their fatal error. 
They would discover it in tfie flaming homesteads, in the devastated- 
fields, in murdered brethren, in outraged wives and daughters, in their 
lands, their factories, their merchandise, their stock, their all, cooly 
appropriated by the conqueror, as his own, their institutions destroyed, 
homeless, landless, and beggars, to spend whatever interval of de- 
graded life remains to them in abject slavery to the conqueror. But 
our organic law does not so shackle the gigantic energies of the great 
republic. After the enumeration of the powers of Congress, among 
them, as we have seen, "the power to raise and support armies," in 
clause 18 of article 1, § 8, it provides the power "to make all laws 
which shall be necessary and proper for carrying into execution the 
.foregoing powers, and all other powers vested by this Constitution in 
the government of the United States, or in any department or office 
thereof." Here is the great reservoir of power to save the national 
existence. 

It is said that there is no express power to send armies beyond the 
sea. True ; but there is no express power to enact the criminal laws 
of the United States; none to convey the public domain; to build 
transcontinental railroad; nor to construct the Isthmian Canal; nor to 
create the Interstate Commerce Commission ; nor to declare the Mon- 
roe Doctrine ; nor to make the Louisiana Purchase ; nor to buy Alas- 
ka ; or to take over Porto Rico and the Philippines. This has all been 
done under the great power to promote the general welfare, just as 
the selective army will be created under the law here assailed "to pro- 
vide for the common defense." And beyond and above all is the in- 
herent power of every nation, however organized, to utilize its every 
man and its every energy to defend its liberty and to defeat the migra- 
tion to its soil of mighty nations of ferocious warriors, whose bar- 
barous inhumanity for three years has surpassed all others since the 
death of Attila, the Scourge of God. 

The writs are denied. 
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In re O. W. BARTLBSON CO. 

(District Court, S. D. Florida. August 14, 1917.) 

No. 1527. 

1. Bankbuptct ^s»9&— Befebsnce to Masteb. 

While in involuntary proceedings the question of bankruptcy must, 
under Bankr. Act July 1, 1898, c. 541, § 18d, 30 Stat. 551 (Comp. St. 1916, § 
9602), be decided by the District Judge, and while Jurisdiction must first 
be decided, references to mastejrs to take testimony and report the same, 
with findings of fact and law, recognized by equity rule 59 (196 Fed. xxxv, 
115 C. C. A. XXXV), are permissibleT / 

2. Bankbdptct $:s>95— Befebee in Bankbuptct as Masteb — Qualzfioation. 

The referee in bankruptcy is not disqualified by interest to be appointed 
master in a bankruptcy case, because of the fees as referee to which he 
will be entitled if the alleged bankrupt be adjudged a bankrupt, the tes- 
timony being signed by the witness, unless this is waived by the par- 
ties in interest, after being transcribed into longhand, and reported to 
the court, and the Judge's findings and Judgment being made thereon ; the 
master's findings of fact and law being merely advisory. 
8. Bankbuptct ^=»95 — ^Befebence to Masteb — Showino and Notice. 

Bankruptcy proceedings being governed by the practice in equity, refer- 
ence to a master to take testimony and report findings should on^ be on 
notice and showing, as required by equity rules 46, 47, 59 (198 Fed. xxxi, 
xxxv, 115 C. O. A. xxxi, xxxV). 

In Bankruptcy. In the matter of the C. W. Bartleson Company, 
alleged bankrupt. On motion to vacate orders of reference. Motion 
granted. ^ 

Haley & Heintz, of Jacksonville, Fla., for petitioning creditors. 

George M. Powell and Fleming & Fleming, ail of Jacksonville, Fla., 
for alleged bankrupt. 

CALL, District Judge. This cause comes on to be heard upon the 
motion of the bankrupt to vacate two orders of reference heretofore 
made in this cause, one on April 19, 1917, and the other August 10, 
1917. 

The first order refers the issues made by the petition for involun- 
tary bankruptcy and the answer thereto to C. S. Adams, Esq., as spe- 
cial master to ascertain and report the facts, with his conclusions there- 
on. The second order recognizes the first order of reference, and 
then refers the issues made by certain petitions of intervention and 
the answers thereto, together with all undetermined issues pending in 
said cause to the same master to ascertain and report the facts, with 
his conclusions thereon. 

The motion to vacate said orders sets out four grounds: (1) That 
the court has no jurisdiction to make and enter such order. (2) That 
under section 18, subd. "d," of the Bankruptcy Act, the judge must 
hear and determine contests on involuntary petitions in bankruptcy in 
person, and cannot refer the issues to a master to take testimony and 
report the same, together with his findings, to the court. (3) That the 
special master to whom the issues were referred is referee in bank- 
ruptcy, and to the extent of his fees as such referee in the event of • 
an adjudication is interested, and therefore an improper person to 
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be appointed such special master. (4) That said orders of reference 
were made without notice to the bankrupt 

[1] The first two grounds were argued together, and the case of 
King V. Bank of Whiting, 179 Fed. 694, 103 C. C. A. 240, was cited 
and relied on to sustain the bankrupt's position. There can be no ques- 
tion but what the question of bankruptcy vel non must, under the 
provisions of section 18, subd. "d," of the Bankruptcy Act, be decided 
by the District Judge. The referee as such has no jurisdiction to make 
such decision; and under the circumstances of the case of King v. 
Bank of Whiting, supra, the question of the jurisdiction of the court 
should haVe been first decided, before proceeding to take testimony on 
or hear the issues made on the question of bankruptcy. This was 
a petition to revise the order of the District Judge refusing the bank- 
rupt this orderly procedure. The court emphasizes this view, when 
it says, on page 696 : 

"Orderly procedure required, as we believe, Its determination by the Dis- 
trict Judge as a condition precedent to inquiry upon the other Issues of fact 
raised by the pleadings. Direct hearing of the testimony upon an issue of 
such nature would seem desirable; but if that course is impracticable, refer- 
ence to a ministerial officer to take and report such testimony cannot rightly 
extend the hearing as well to the subordinate Issues, not open to inquiry un- 
til Jurisdiction to proceed therein Is ascertained and found by the District 
Judge." 

The court uses this language, following the above, as follows: 

'The court can confer no authority upon the referee (as master or otherwise) 
to decide these issues, nor to rule thereon either finally or temporarily." 

But I cannot believe that this last sentence quoted was intended to 
be taken literally without reference to the context, but when read with 
the context means that until the determination of the question of ju- 
risdiction the District Judge could not refer the other issues made by 
the pleadings. The question of jurisdiction must first be decided. 
Unless such was the meaning of the court, then this decision would 
hold that, no matter what the condition of the business before the 
court, the judge must sit and hear the witnesses in every involuntary 
bankruptcy, and this view is contrary to the language of this partic- 
ular case, and the cases of In re Lacov, 134 Fed. 237, 67 C. C. A. 19, 
and Clark et al. v. American Manufacturing & Enameling Co. et al., 
101 Fed. 962, 42 C. C. A. 120. 

References to masters to take testimony and report same with find- 
ings of fact and law are recognized by equity rule S9, and no one 
would claim that by such reference the chancellor abdicated the duty 
to decide the questions involved. As said by the court in Re Lacov, 
supra : 

"This method of taking testimony is the usual one In courts of equity, and 
the act does not provide that all the testimony shall be taken in the presence 
of and hearing of the judge." 

Unquestionably it is much better and more satisfactory to the judge, 
if the dockets of the court would permit of the judge hearing the wit- 
nesses in all cases triable before him ; but I apprehend that there are 
few, if any, districts where the same can be done, and certainly not 
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in this district. Therefore such references are necessary and usual 
to dispatch the business before the court, and are not inhibited by the 
Bankruptcy Act. 

[2] The third ground* of the motion is based on the idea that the 
master appointed, being the referee in bankruptcy, is interested in hav- 
ing the bankrupt adjudicated a bankrupt, because in that event he 
would be entitled to fees as referee in addition to his fees as such 
master. 

The universal procedure in cases of this kind is for the testimony 
of witnesses appearing before the master to be taken stenographically, 
and, unless waived by the parties in interest signed, by such witness 
after being transcribed into longhand, and this testimony, together with 
the exhibits, if any, filed by the parties, reported to the court,* together 
with the findings of fact and law by the master ; his findings of fact 
and law being merely advisory to the court. The testimony is what 
the judge makes his findings and judgment on. Therefore the third 
ground of the motion appeals with little force to me. The pride of 
opinion and desire to have his findings approved by the judge upon 
his consideration of the evidence and the law would more than coun- 
teract any tendency to find the involuntary petition sustained because 
of any probable fees the referee might thereafter earn. There is no 
such interest as would disqualify the referee to be appointed master 
in bankruptcy cases. 

[3] I come now to the fourth ground of the motion. These ref- 
erences were made lyithout nolice to and without the consent of the 
bankrupt. Rule 59 (198 Fed. xxxv, US C. C. A. xxxv) provides: 

**Save in matters of accounting a reference to a master shall be tbe excep- 
tion, not the rule, and shall be made only upon a showing that some excep- 
tional condition requires it." 

Rule 46 (198 Fejl. xxxi, 115 C. C. A. xxxi) r^uires: 

"In all trials in equity the testimony of witnesses shall be taken oraUy in 
open court except as otherwise provided by statute or these rules." 

Rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi): 

"The court • ♦ ♦ for good and exceptional causes for departing from 
the general rule to be shown by affidavit may permit the deposition of named 
witnesses ♦ • • to be taken before an examiner or other named officer, 
upon notice and terms specified in the order." 

Bankruptcy proceedings being governed by the practice in equity, 
it seems to me that an appointment of a master in a bankruptcy case 
to take testimony and make report of his findings, etc., should only 
be made upon notice and the showing required by rule 59. The late 
equity rules adopted by the Supreme Court were framed with this in 
view, that the judge would sit and hear the witnesses, and, as before 
said, where this is possible, it is much the most satisfactory .way. 
But rules 59, 46, and 47 recognize that conditions may be exceptional, 
and such a rule cause delay rather than expedition, as was intended 
and provided for the appointment of masters, commissioners, and ex- 
aminers. In the instant case no showing was made before the order 
of reference was made, and no notice given to the bankrupt. 
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For this reason the motion -to vacate said orders should be granted. 
It has been the usual course in this district that such orders should 
be made, and parties have heretofore acquiesced in the same ; but that 
is no reason why an unauthorized practice shoiild be continued. 

An order granting the motion to vacate the orders of reference will 
be entered. 



In re LA JOLLA LUMBER & MILL CO. 

(District Court, S. D. California, & D. June 18, 1917.) 

No. 2608. 

1. Bankbuftct ^=s»342% — Claims — ^Bjcvisw of RErBiusE's RtTLXNGS. 

On review of an order of the referee allowing a claim in part, error can- 
not be predicated on the sustaining of objections to questions, where the 
referee was not at the time Informed concerning the evidence which it was 
proposed to eUdt. 

2. Bankbuftct ^=s>S42^ — Claims — Revibw or Rbfebeb*8 Buunos. 

On review of an order of the referee allowing a claim, the referee's find- 
ings, sustained by evidence, will be upheld. 

3. Bakkbuptcy ^=9326 — Claims — Set-Off and Coxtntebclaxm. 

The liability of a creditor of a bankrupt corporation on an unpaid stock 
subscription is not a debt or liability which may be set off against the 
claim of the creditor, under Bankr. Act July 1, 1898, c 541, § 68, 30 Stat. 
565 (Comp. St 1916^ S 9652), providing -that, in cases of mutual debts or 
mutual credits between the estate of a bankrupt and a creditor, the ac- 
count shall be stated and one debt set off against the other, as th^ stock 
subscription liability is a trust fund, and must be collected and distributed 
pro rata to all creditors, even though there is only one delinquent stock- 
holder. 

4. COBFOBATIONS ^=>351 — LIABILITY OF DiBECTOBS — FOBM OF BeMEDT. 

Under Civ. Code Cal. § 309, providing that the direotors of corporations 
must not create debts beyond the subscribed capital stock, and that for a 
violation thereof the directors under whose administration it may have 
happened are in their individual capacity Jointly and severally liable to 
the corporation and its creditors to the full amount of the debt contracted, 
the liability of a director can only be enforced by a bill in equity, wherein 
all the facts and parties are brought before the court. 

6. Bankbuptct ^=>326— Claims — Set-Off and Countebclaim. 

Where the creditor of a bankrupt corporation was liable as director, 
under Civ. Code Cal. § 309, such liability was a trust fund for the benefit 
of all creditors ratably, and could not be set off against the creditor's 
claim. ^ 

6w Bankbuptct <S=»288<1)— Collection of Assets — Fobm of Remedy. 

The liability of a creditor of a bankrupt corporation on his unpaid 
stock subscription and as director, under Civ. Code Cal. § 309, should be 
determined by a plenary action, in which all existing equities may be 
properly regarded. 

7. Estoppel ^=>68(4) — ^Defenses Inconsistent with Pbevious Claim ob Po- 

sition. 

A creditor of a bankrupt corporation, contending that his liability as a 
director in the corporation must be established in a plenary action, will 
be estopped from claiming that it should have been adjudicated upon the 
allowance of his daim. 
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8. Bankbxtptct «=»360— Dividends — Withholdinq Patmbnt. 

Where a creditor of a bankrupt corporation is liable on an unpaid stock 
sabscription and as director in the corporation, the dividends on his 
daim will not be paid, pending an adjustment of his liability. 

In Bankruptcy. In the matter of the La JoUa Lumber & Mill Com- 
pany, bankrupt. On review of an order of the referee allowing a 
claim in part. Order confirmed, and objections to the claim dismissed 
without prejudice. 

R. L. Horton, of Los Angeles, Cal., for one of the largest cred- 
itors. 

Johnson Puterbaugh, J. C. Hizar, and Chas. G. Briggs, all of San 
Diego, Cal., for trustee. 

Gibson, Dunn & Crutcher, of Los Angeles, Cal., and Ward, Ward 
& Ward, of San Diego, Cal., for claimant. 

TRIPPET, District Judge. B. B. Harlan presented a claim to the 
referee for allowance. The trustee objected to the allowance of the 
claim, and filed written specifications of his objections. The referee 
disallowed some of the items of the claim, but allowed the claim for 
the sum of ^,532.41. The matter comes before the court on a petition 
of the trustee to review the order of the referee allowing the claim. 

[1, 2] I will consider the specifications of error in the order in which 
they appear in the petition for review. The first assignment of error 
is that the referee erred in sustaining objections to certain questions. 
When the objections were made to questions, the referee was not in- 
formed concerning the evidence which the trustee proposed to elicit 
by asking said questions. The court, therefore, cannot determine that 
the referee erred in sustaining the objections. The alleged error to 
the effect that the claim was not sufficient in form is not well taken. 
No reason was pointed out in argument to the court why the claim 
was not sufficient in form. The claim that the burden of proof was 
on the trustee is immaterial. Concerning the question as to whether 
the claim is barred by the statute of limitations, the referee having 
decided that the evidence showed that the claim was not based on a 
stated account, and there being evidence to sustain it, the court will up- 
hold the findings of the referee. The same is also true of the claim 
that the corporation was a "self-serving" corporation, whatever that 
may mean. 

There are two matters presented by this record that are worthy of 
particular comment: (1) Did the trustee have a right to plead as a set- 
off or counterclaim the alleged liability of the claimant for unpaid 
subscription to the capital stock of the company? (2) Did the trustee 
have a right to plead as a set-off or counterclaim the alleged liability 
of the claimant created by section 309, C. C, wherein it is provided 
that the debts of the corporation shall not exceed the subscribed cap- 
ital stock of th^ corporation, and making the directors liable for vio- 
lating said section? 

[3] The first proposition has been considered by the Supreme Court 
of the United States, and by other federal courts, and it has been uni- 
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formly held that the liability for unpaid stock subscription is not a 
debt or liability falling within the meaning of section 68 of the Bank- 
rupt Act. These cases were instances wherein the trustee in bank- 
ruptcy was seeking to collect the unpaid subscription, and the delin- 
quent stockholder sought to offset an indebtedness of the corporation 
against the liability for unpaid subscription. The authorities are all 
collected in Kiskadden v. Stemle, 203 Fed. 375, 379, 121 C. C. A. 559. 
The reason for this rule is that the stock subscription liability is a trust 
fund, and the amount which the stockholder is liable to pay belongs 
ratably to all the creditors, and that the amount owed upon the stock 
must be paid in and be distributed pro rata to all the creditors. It 
therefore follows that the unpaid subscription to stock cannot be ap- 
propriated either to the reduction or the payment of a debt owing by the 
corporation to a delinquent subscriber. The duty of the trustee is 
plain : He must collect the unpaid subscription in full, and not allow 
any creditor to get more than his proportionate share, by reason of 
the fact that the corporation may be indebted to him; and this is 
true, whether there is only one delinquent stockholder or many. 

[4, 5] The liability of a director under section 309, C. C, can only 
be enforced by a bill in equity, wherein all the facts and parties are 
brought before the court. Winchester v. Mabury, 122 Cal. 522, 55 Pac. 
393; Winchester v. Howard, 136 Cal. 432, 64 Pac. 692, 69 Pac. 77, 89 
Am. St. Rep. 153. The two cases cited were not cases construing sec- 
tion 309, but they were construing a liability very similar to that cre- 
ated by section 309, C C. It seems to me that the liability created by 
section 309, C. C, falls within the same reasoning that applies to an 
unpaid stock subscription, and is a trust fund for the benefit of all the 
creditors, ratably. 

[8, 7] It is my opinion that the liability for an unpaid subscription 
to stock, and the liability created by section 309, C. C, should both be 
. determined by plenary action, in which all existing equities may 
be properly regarded by the court. The claimant in this case has con- 
tended that the liability arising under section 309, C, C, must be es- 
tablished in a plenary action. The claimant, therefore, as to that 
matter, will be estopped from claiming that it should be adjudicated 
upon the allowance of the claim. 

The objections made to the allowance of the claim on account of 
unpaid subscription to stock should have been dismissed without 
prejudice; and the same is true as to the liability under section 309, 
C. C. An order will be made to that effect. 

[8] An order will be made confirming the allowance of the claim 
by the referee. The order, however, will direct that no dividends shall 
be paid upon the claim, pending an adjustment of the liability of the 
claim for unpaid stock subscription and for liability under section 309, 
C. C. These dividends will be held, in the discretion of the referee, 
until such time as the trustee shall have had reasohable opportimity 
to collect said liabilities. 
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MEMORANDUM DECISIONS 



CANGEN V. CRAMER et al. (Circuit Court of Appeals, Second Circuit 
June 23, 1917.) No. 255. Appeal from District Court of the United States 
for the Eastern District of New York. William E. Warland, of New York 
City, for appellant James R Hodder, of Boston, Mass., for appellees. Before 
COXE, WARD, and HOUGH, Circuit Judges. 

PER CURIAM. Decree affirmed. 



ECKERSON et al. v, TANNEY et al. (Circuit Court of Appeals. Secont. 
Circuit June 6, 1917.) No. 264. Appeal from the District Court of the- 
United States, for the Southern District of New York. Blauvelt & Warren, 
of New York City (George A. Blauvelt, Francis J. Maclntyre, and Maurice J. 
O'Callaghan, all of New York City, of counsel), for appellants. Servln & Cox, 
of Middletown, N. Y. (Abram J. Rose, of New York City, and Abram F. Servln, 
of Middletown, N. Y., of counsel), for appellees. Before COXE, WARD, and 
HOUGH, Circuit Judges. 

PER CURIAM. Decree (235 Fed. 415) affirmed. 



KLINE BROS. & CO. v. LONDON i& LANCASHIRE INS. CO. (Circuit 
Court of Appeals, Second Circuit. May 8, 1917.) No. 237. In Error to the 
District Ck)urt of the United States for the Southern District of New York. 
Erwin, Fried & Czakl, of New York City, for plaintiffs in error. Hartwell 
Cabell, of New York City, for defendant In error. Before COXE, WARD, 
and HOUGH, Circuit Judges. 

PER' CURIAM. Submitted without argument Judgment affirmed. 



THE PLINY FISK. (Circuit Court of Appeals, Second Circuit June 6, 
1917.) No. 236. Appeal from the District Court of the United States for the 
Southern District of New York. Carpenter & Park, now Park & Mattlson, of 
New York G\ty (Samuel Park, of New York City, of counsel), for The Pliny 
Fisk. Macklln, Brown & Purdy, of New York City (Pierre M. Brown and 
Frank J. Whltcomb, both of New York (31ty, of counsel), for claimants. Be- 
fore COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed. 



PRINCE V. HARTMANN. (Circuit Court of Appeals, Second Circuit 
March 13, 1917.) No. 212. Appeal from the District Court of the United 
States for the Southern District of New York. Alfred B. Nathan, of New 
York City (Sidney J. Loeb, of New York City, of counsel), for appellant 
Edward Mllmore, of New York City, for appellee. Before COXE, WARD, and 
ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed. 



GENERAL ELECTRIC CO. v. ELECTRIC CONTROLLER & MFG. CO. 
(Circuit Court of Appeals, Sixth Circuit October 3, 1917.) No. 2884. On 
application to modify mandate. Denied. For original opinion, see 243 Fed. 
188. 

PER CURIAM. Defendant urges that one form of Its apparatus, shown by 
diagram No. 1, does not respond to claim 7, and that the injunction and ac- 
counting to be had in the court below should be confined to the other forms 
of construction. This contention was not spedlically presented upon the 
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hearing nor considered; but It has now received our attention. We state 
only our conclusion. Claim 7 calls, In terms, for a master switch circuit 
having contacts controlled by tJirottle, and a branch circuit from the mas- 
ter switch circuit through each rheostat magnet with contacts In this branch 
circuit to be closed by the rheostat magnets. Diagram No. 1 shows what is 
practically a master switch circuit, but the throttle is not in the distinctive 
master switch circuit but is in a subsidiary circuit leading from the main line, 
and the branch circuit which successively affects the rheostat magnets is a 
branch from this subsidiary circuit and not directly from the master switch 
circuit. It Is thus apparent that the precise and specific nomenclature of the 
claim is not met; but we think there Is full equivalency. What we have 
called the subsidiary circuit is closed and made active by the operation of 
the master switch in the master switch circuit From the point of view of 
the invention which we have taken, it is of no importance whether the con- 
trolling throttle is situated in and the branch circuit leads from that dr- 
sltuated in and lead from a circuit which is under the indirect control of the 
master switch and by the operation of that switch has become practically a 
part of its circuit. The application to modify the mandate as to diagram No. 
1 must be denied; and the order as to costs in this court will remain un- 
cJianged. 



End of Gases in Vol. 243 
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